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Since Maine, there has been a tendency to treat the development 
of the social service state as involving a movement from a "contract" 
as the basis of human relations back to the" status" state of the 
Middle Ages. I use the term status in the sense approved by modern 
jurists-the condition of belonging to a class whose legal capacities 
and incapacities are significantly different from those of the normal 
adult male. (This does not altogether accord with the use of the 
term by English judges, who persist, for instance, in saying that 
married women occupy a status, or even that marriage is a status. 
The legal capacities and incapacities of married women under 
Australian law, still more under English law, are hardly distinguish
able from those of the normal adult male, and marriage is a relation
ship between specific persons.) It may be conceded that the 
legislation of the Third Reich relating to the peasants has put that 
class into a status of the old type, almost making them adscripti 
glebae. It is also true that legislation is gradually increasing the 
area of human relations governed by the general law rather than 
by free contract, not only under Fascism and in the U.S.S.R., but 
also in the capitalist democracies. It seems, however, that the result 
is materially different from that achieved under a strict status 
system such as that of the Hindu castes. The distinguishing feature 
of the new system is that the law does not allocate peculiar legal 
positions to persons as such, but defines mandatorily the incidents 
of certain abstract relationships, leaving the individual free to move 
into and out of these relationships, but not to alter their incidents 
by contract. Thus a man is free to become successively a civil 
servant, a teacher, a farm produce agent and a masseur. His 
relationships with other people in each of these occupations will be 
in important respects fixed by statutory provisions. This is not 
"free contract," as Maine understood it, nor is it truly "status. " It 
is free choice among fixed relationships. 

GEOFFREY SA WER, LL.M. 

FEDERAL JURISDICTION 
Ada.ms v. Ch as. S. Wats'On Pty. Ltd. l 

I T is provided by Section 210 of the Justices Act 1928 that an 
information must be laid within twelve months from the time 

when the matter of the information arose if no time is limited for 
laying an information in the Act of Parliament relating to such 
a case. By virtue of Section 50 (2) of the Sales Tax Assessment Act 
(No. 1) 1930-35, a prosecution in respect of any offence against 
Section 12 of the Act may be commenced at any time. The Police 
Magistrate dismissed four informations laid under Section 12 on the 
ground that, being out of time as prescribed by Section 210, the 
Court had no jurisdiction under Section 39 (2) of the Judiciary 

1. [1938] A.L.R. 365. 
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Act 1903-1937. The High Court unanimQusly upheld all appeal Oh all 
counts and dismissed the arguments touching federal jurisdiction in 
It manner surprisingly summary to those who thought the dicta in 
the Sawmillers' case2 and Le Mesurier's case3 and the analogy of 
the J.l.linerals case' created difficulty.6 

The most important of the three aspects of the case is the distinc
tion made by Latham d.J. between the Btructure and function of 
Courts. With respect to the nature and structure of judicial 
organisms, the powers of the Commonwealth Parliament are pre
scribed by Section 72 of the Constitution and it cannot, whilst 
investing State Courts with Federal jurisdiction, evade that Section 
by changing the constitution of those Courts. But taking a properly 
constituted State Court, it may confer new functions on it and 
prescribe the ambit Qf those functions. The distinction is of value 
and reconciles the dicta of the Le M esuriet case with the practical 
administration of federal law, but whether structure and function 
are logically dichotomous is a matter of grave doubt. It is now 
settled that an officer of a Court, such as a Registrar,6 is part of 
the structure of the Court and jurisdiction is part Qf its function. 
But what of the process of a State Court, its rules, its hearing dates f 
Only the High Court could settle the doubts that would appear to 
arise if the Commonwealth Parliament entered these fields. Again, 
are Barristers and Solicitors officers of a Court in the same sense 
as Registrars, Qr are they merely part of the Court's function so 
that the Commonwealth can provide for the appearance of persons 
not duly qualified to practise in that Court 77 

It was argued that, as Section 39 (2) of the JUdiciary Aot 
expressed the jurisdiction conferred on State Courts to be "within 
the limits of their several jurisdictions, whether such limits are as to 
locality, subject matter or otherwise, and as Section 210 of the 
Justices Act limited jurisdiction, then the Court had, by virtue of 
Commonwealth legislation, itself no power to hear the informations. 
This argument was emphatically rejected on the grQund that in 
Whyte's cases it was held that Section 210 did not limit the jurisdic
tion of Courts of Petty Sessions.9 It is now, therefore, beyond doubt 
that the doctrine of acknowledgments applies to statute-barred debts 
in Petty Sessions. It was unfortunate that befQre the Magistrate 
it was admitted, on behalf of the Commonwealth, that the words 
"Act of Parliament" in Section 210, referred only to an Act of the 
Victorian Parliament, although at(Juendo two learned Justices were 
convinced that, as Federal matters had been brought within the scope 
of the Justices Act, the expression must be taken to include Acts of 
the Federal Parliament. In Starke J. 's opinion the whole argument 

2. 15 C.L.R. 308. 
3. 42 C.L.R. 481. 
4. 33 C.L.R. 1. 
6. sed lIide the emphatic ptono'Qn~ent in 1.0""'0 11. Cti.f'tll. 29 C.t..R. at 258. not ~ited 

in arga,ment or in the judtment. 
6. Le MeEiUrier. 
7. Section &11 6f die ludici411' Adi :1.,..1937. 
8. [1938] A.L.R. 119. 
9. This was contended in Ree JudicatGe (1987). p. 233. et seq. 
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failed even if Section 210 w~nt to jurisdicti{)n, because in Section 
50 (2) of the Sales Tax Act the Commonwealth had" otherwise eX
pressly declared.' '10 This view, no doubt, is based on the principle 
that Section 50 (2) being a later enactment than Section 39 (2), pro 
tanto repealed it, and also on the general overriding POwers of the 
Oommonwealth with respect to Federal jurisdiction.l1 

The disappointment of the case lies in the absence of any prO
nouncement on the relation of State Courts to the Federal Judica
ture, on the rationale of the Commonwealth's power to prescribe pro
cooure in State Courts invested with Federal jUrisdiction, and on the 
relation of Section 51 (xxxix) of the Conl'ltitution to Chapter III 
thereof, although in argument a learned Justice expressed doubts as 
to whether pt (xxxix), granting its doubtful necessity, applied to the 
judicial powers at all. . 

CLIFTON McPHERSON. 
IQ. 15 O.I..R. 1'1; 81a per Griffiths C.J. 
11. This latter Is the ilhor1; round of Dixon J.'s judgment on this aspect. 

NATIONAL INSURANCE AND THE CONSTITUTION 

T HE National Health and P~sions Insurance Act 1938 raises a 
number of interesting constitutional points including, e.g., 

the fundamental question .of whether the insurance power conferred 
by Section 51 pl. xiv, covers such a "national insurance" scheme,l 
and the further question whether the provisions of Sections 168-172 
have the effect of purporting to confer part of the judicial power of 
the Commonwealth on bodies which do not satisfy the requirements of 
Section 72 of the Constitution. Neither of these problems is discussed 
in this note which is confined to a third point, viz., whether the Com
monwealth Parliament has power to do what it has purported to do in 
Section 187,2 i.e., to require the State Governments to pay contribu
tions to the National Insurance Fund in respect of their employees. 
This discussion which assumes, of course, that the scheme as a whole is 
valid, does not pretend to be a full examination of the question but is 
merely intended to draw attention to the existence of the problem and 
to some of the relevant considerations and authorities. 

Before the Engineers' case,3 the answer to this question would 
undoubtedly have been that such an enactment was ultra vires. Now, 
however, we must ascertain how far that case and subsequent cases 
have gone in subjecting the States to the legislative power of the Com
monwealth. It must be admitted that there are in the Engineers' 
case dicta which are wide enough to justify the view that such a sec
tion i~ within the powers of the Commonwealth. However, there is 

1. See on this point Cantor, 2 A.L.J. 219, and Wynes, Legisl,,:tiv6 and Executive Powers 
in AU8tralia, at pp. 144-5. Both these learned writers take the view that such a scheme 
is ultra vires, though it may be observed, with respect, that the reasons advanced for that 
contention do not appear wholly convincing. 

2. Sec. 187: "The application of this Act shall, subject to the exceptions therein con
~ained, el\Ctend to persons employed by the Coll\mOnwelllth or a S1;ate or by IIny a,uthQrity 
of the Commonwealth or of a State." . 

3. 28 C.L.R. 129. 


