
THE RIGHT TO STRIKE UNDER FEDERAL LAW. 

By J. A. KEELY. 

Although strikes" are not in themselves unlawful"l and the specific 
prohibition against strikes appearing in section 6 of the Commonwealth 
Oonciliation and Arbitration Act 1904, (providing penalties for strikes) 
has been repealed2, it is doubtful whether an organization registered 
under the provisions of the Commonwealth Oonciliation and Arbitration 
Act retains the legal right to strike. 

Foenander, after dealing briefly with the history of trades unionism, 
says :-

" Although its use had brought failure and disappointment 
in the struggle of 1890, they (i.e. the' leaders of organized labour' ) 
were naturally reluctant to abandon a weapon which, after all, 
represented to the world at large at the time the most powerful 
means available to the workers for the enforcement of their rights. 
That instrument, the strike, is a cudgel of self-help, to be bran
dished and wielded against an employer at any time and at any 
place. But self-help and authoritative control are incompatibles, 
and the labour leaders knew that they could not have it both ways. 
There is no place for direct action in the scheme of compulsory 
arbitration. A union cannot reasonably ask for the right to 
approach an arbitrator, concurrently with the retention of the 
right to summon, aid or abet a strike. Renunciation of resort to 
the strike is thus expected from unionism when it signifies a 
willingness to accept authoritative control in industrial relations, 
as its surrender is the logical accompaniment to actual submission 
to that control."3 

There is abundant authority in the decisions of the Commonwealth 
Arbitration Court for the proposition that arbitration and strikes are 
incompatibles. Thus in 1925 Powers J. said :-

" . I made it absolutely clear that the union had to 
choose between direct action and arbitration. "4 

It is true that this dictum was before the 1930 Act, but after the passing 
of that Act Beeby J. (as he then was) considered the position in The 
Metal Trades Employer's Association v. The Amalgamated Engineering 
Union, Australian Section and The Australian Society of Engineers5 , 

and stated:-
" That individuals or groups of individuals are not bound to 

continue in their employment on the terms of an award has never 
been seriously questioned since the present Act was passed . . . 
it becomes necessary to determine whether the unions can main
tain the right to approach the Court for awards concurrently 
with a right to aid and abet strikes.. . Registr/1tion of 
employees' unions implied the election of arbitration instead of 
direct action as the better means of settling disputes. The 

1. PM Amal(jamated Society of Engineers and othMs 1>. Smith, (1913) 16 C.L.R. 537, per Jsaacs J. 
at ]I. 664 and the declJlions cited therein. 

2. By Act No. 43 of 1930. 
3. Foenander: Industrial Regulation in Australia, ]I. 173. 
4. In re Federated Seamem' Union of Australasia, (1925) 21 C.A.R. 16, at p. 19. 
6. (1937) 39 C.A.R. 7. 
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Amalgamated Engineering Union and the Australian Society of 
Engineers contend that after securing awards they are 
free to aid strikes for claims refused by the Court after judicial 
inquiry. If this right is conceded the whole scheme of the Act 
falls to pieces. Unions not accepting this interpretation 
of the Court's powers cannot expect to maintain the corporate 
rights conferred by registration."6 

Beeby C.J. (as he had become) reiterated this view in Commissioner 
for Railways New South Wales v. The Australian Railways Union in the 
following words:-

" As frequently stated the Union has the right under the 
law to resort to direct action or to appeal to industrial tribunals 
for the enforcement of its claims, but those rights cannot be 
exercised concurrently. What has to be determined in these 
proceedings is whether the Union as now constituted has elected 
direct action. If it has, then it should give way to some new 
organization of those railway employees who think that their 
interests will be better served by resort to industrial tribunals."7 

The same principle was applied by Piper C.J. in The Transport 
Workers' Union of Australia v. Amalgamated Dairies Pty. Ltd. and others:-

" But the Court has always recognized the principle that 
Unions and their members cannot have both arbitration and 
direct action, and if they elect to become a registered organi
zation under the Act and thereby obtain powers of corporate 
action-which are valuable powers-they cannot preserve those 
powers and at the same time refuse to carry out the awards made 
by the Court as a result of the approach made to the Court by 
the organization."8 

The cases cited above clearly establish that a registered organization 
"cannot have both arbitration and direct action." It may perhaps 
be relevant to the intention of the legislature to point out that, although, 
as mentioned earlier, the original section providing penalties for strikes 
has been repealed, section 78 of the present Act makes it an offence for an 
official of an organization" during the currency of an award 
in the industry concerned " to "encourage any 
member to refrain from working." 

The next question to be considered is whether an organization may 
"elect direct action" at a point of time subsequent to its becoming 
registered. It may be thought unlikely that the Court would order 
de-registration upon the organization's own application, based upon an 
avowed (or even admitted) intention of striking-whether immediately 
or in the future; yet the decisions cited above seem to leave it open 
to a registered organization to elect direct action at any stage. Thus, 
in a dictum, quoted above, Beeby J. said:-

"That individuals or groups of individuals are not bound 
to continue in their employment on the terms of an award has 
never been seriously questioned since the present act was passed." 9 

6. (1937) 39 C.A. R. 7 at 8·9. 
7. (1940) 42 C.A.R. 564 at p. 567. 
8. (1942) 46 C.A.R. 520 at 525. 
9. The Metal Trades Employers' Association Oase (supra). 
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More recently one of the present members of the Court, Kirby J., said :-
" Although this Court makes the formal order under the Act 

it is obvious that the choice is that of the Union, rather than that 
of the Court. The Union by its own choice has cancelled its 
own registration under the Act. The Court reluctantly gives 
effect to that choice." 10 

Foster J. took a similar view in the same case:-
but if organizations decide not to use it," (i.e. 

the arbitration system) " that is their concern; there are no powers 
of compulsion "11 

On the other hand O'Mara J. in Thornton and others v. Mackay and 
others referred to a strike by members of a registered organization as being 
"wrong and illegal "12 and Kelly J. (as he then was) in the Kemira 
Tunnel Determination said :-

" Contrary to what the Federation and its officers seem to 
think there is, neither legally nor in conformity with 
the principles of social or industrial right conduct, a choice open 
to them between acceptance of an impartial and adequately 
endowed arbitration system on the one hand and what is called 
direct action-the enforcement of industrial claims by organized 
strength-on the other."13 

Although His Honour was there dealing partly with the question of 
the moral right to strike it is submitted that his use ofthe word" legally" 
implies that once an organization has elected arbitration (and this is 
assumed from its registration) it is to be taken as having waived its 
legal right to strike and, semble, that this waiver is irrevocable. 

Thus it would appear that, although the result is the same (viz: 
a refusal of arbitration to a registered organization whose members are 
on strike), there is a difference in the approach of the judges. Thus 
Beeby C.J. and Piper C.J. have said, in effect :-" You are on strike: 
therefore you cannot be allowed to ' concurrently exercise' your right 
to arbitration." On the other hand Kelly J. has gone further and said: 
(in effect): "You are members of a registered organization and have, 
therefore, permanently surrendered your right to strike." 

It may be thought that this question-of whether such a waiver is 
irrevocable-is of little practical importance today as the trend of recent 
years has been for the employers concerned to apply for de-registration 
of an organization whose members are on strike whenever the reper
cussions of the strike are serious: that an organization would, therefore, 
never apply for its own de-registration and that the Court would never 
have to decide the question. Recent cases, however, may put the 
question in a different perspective. In The Metal Trades Employers' 
Association Case, the Court, on 5th June 1950, made an orders, under 
section 29 (b) and (c) of the Act, directing the respondent organization 
to comply (within seven days) with certain provisions in the Metal Trades 

10. The Timber Merchants' and Sawmillers' A880ciaticm and Another v. The Building Workers' IndUl-
11. J'b~"1. ~ri~1.of Australia, (1948) 61 C.A.R. 128, at p. 138. 

12. Serial No. 7111 at p. 25. 
13. (1949) 48 Arbitration Reports (N.S. W.) 143, at p. 184. 
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award in connexion with the working of overtime: the provisions 
referred to stated that :-

"No organization party to this award shall in any way, 
whether directly or indirectly, be a party to or concerned in any 
ban, limitation or restriction upon the working of overtime in 
accordance with the requirements of" (the award). 

The Court, acting upon information brought to its notice by the 
applicants in the earlier proceedings, called upon the organizations to 
show cause why they should not be punished for contempt of Court. On 
10th July 1950, the Court (Kelly C.J., Kirby and Dunphy JJ.) unani
mously found five of the six respondent organizations guilty of contempt 
of court by reason oftheir non-compliance with the order of 5th June 1950. 
Penalties of £100 were imposed upon each organization 14: Kirby J. 
dissented as to the imposition of penalties, holding that the respondents 
had "not been deliberately contumacious" but agreed that an order 
should be made against them for costs. Although this case did not 
concern a " strike," it may be argued that similar proceedings could be 
brought in connection with strikes. 

It is too early to say precisely what effect this decision will have 
upon the" right to strike."I5 Two possibilities immediately present 
themselves: they may herald a different approach by employers to the 
question of eliminating strikes-different, that is, from the application 
for de-registration; alternatively, in future cases the Registrar, or the 
Court itself of its own motion (pursuant to section 34), might use this 
procedure to ensure that the arbitration system is not defied with im
punity. Indeed, even if the employers were to apply for the de-regis
tration of a union, some or all of whose members were on strike, it would 
be open to the Court to refuse the application in order that the union 
might remain liable, as a registered organization, to proceedings under 
section 29 (b) and (c) with the possibility of subsequent contempt of 
Court proceedings. 15 Such an approach would not be entirely new as in 
Waterside Workers' Federation of Australia; Ex parte the Attorney
General for the Commonwealth of Australia I6 Higgins J. based his refusal 
to de-register partly upon the ground that, if he granted the order sought, 
the union would no longer be liable to the penalties for strikes provided 
by section 6 of the Act as then in force. The answer to the question 
of whether a registered organization may elect direct action in preference 
to arbitration may, therefore, be of the greatest practical importance 
to the trade union movement in Australia. 

Another question has arisen: is an organization responsible for the 
acts of a branch or of a group of members? Here again there may be 
some difference of opinion between the earlier judges and the present 
members of the Court. Thus, in Commissioner for Railways N.S. W. v. 

14. Serial Number A.1482. 
15. The High Court recently granted prohibition to the Arbitration Court in this matter. Inter 

alia it was held (Dixon, Webb and Kitto JJ., Latham C.J. dissenting and McTiernan J. finding 
it nnnecessary to determine tbe point) t.hat the Arbitration Court has not the power to punish 
as contempt of Court breaches of orders for which specific statutory penalties are prescribed. 
A bill was introduced almost immediately declaring this power to be vested in the Arbitration 
Court, the Judges of which had already unaninously held this to be so. The bill, however 
has been rejeded by the Senate and its ultimate fate is not, at present apparent. 

16. (1917) 11 C.A.R. 600, at p. 604, reiterated in The Waterside Workers' Federation oJ Australia,. 
Ex parte The Oommonwealth Steamship Owners' Association, (1917) 11 C.A.R. 821, at p. 822. 
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Australian Railways Union, Beeby C.J. refused an application for 
cancellation of registration where the acts complained of had been mainly 
performed by members of one branch of the organization, saying:-

"The Court cannot de-register a branch of the Union and 
an order for de-registration would inflict serious hardship on the" 
(other) "branches . . . " 1 7 

Recently, however, the Court cancelled the registration of Federated 
Engine Drivers' and Firemens' Association of Australia18 and the Tram
ways Employees' Association 19 because some of the members of the organ
ization were on strike. In both these cases the Court consisted of 
Kelly C.J., Foster and Dunphy JJ. Foster J. who dissented on the 
former case, participated in the unanimous judgment delivered on the 
latter. The remaining* judge of the Court, Kirby J., may be regarded 
as agreeing with the general proposition that a registered organization 
must accept responsibility for the acts of its branches-see His Honour's 
judgment in The Building Workers' Industrial Union of Australia De
Registration Case 20 which arose out of acts of the Victorian Branch. 

Having established that an organization is responsible for the acts 
of a branch a further question immediately arises: what action must 
registered organizations take against striking branches or sections of 
members in order to refute allegations that they are trying to "have 
both arbitration and direct action" 1 It is only recently that this 
question has received any detailed attention from the Court and the 
law can not yet be regarded as being well-settled on the point. 

The view taken by Kelly C.J. may best be illustrated by a quotation 
from his judgment in the Federated Engine Drivers' and Firemens' De
registration Case :--

" Now it cannot be held sufficient that the executive body 
has directed such members to abandon their strike. Those 
responsible to act for the organization must be prepared to go 
further. They must, on behalf of the organization, apply what
ever disciplinary sanctions are available to it under its rules either 
to enforce its direction (as expressed by them) or to divest itself 
of the membership of its recalcitrant members. Failure to do 
this, from whatever motives, whether from fear of the loss of a. 
branch or a sub-branch (which may be supporting the strike) or 
from fear even of complete dissolution, must be held to be tanta
mount to a condonation. Such a failure amounts to this: that 
the organization is unwilling to face up to the responsibilities 
incurred by its registration under the Act."21 

This passage was confirmed by His Honour on 9th May 1950 in Metal 
Trades Employers' Association v. Amalgamated Engineering Union and 
others.22 The view of Dunphy J. seems to be in close accord with that 
of the Chief Judge as this passage from The Federated Engine Drivers' 
and Firemens' Association De-registration Case indicates :-

17. (1940) 42 O.A.R. 565, at 569. 
18. (1949) 64 O.A.R. 288. 
19. Serial Number A.1311. 
20. (1948) 61 O.A.R. 128, at p. 137 et Bet}. 
21. (1949) 64 O.A.R. 288, at pp. 289-90. 
22. Ser1."l1 Number A.1467, at pp. 29-30. 

·Since this article was written Wrlght J. has been appointed to the Arbitration Court.-Bds. 
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" the fact remains that the Federal Oouncil admittedly 
has power to discipline its 27 members, and also the State Branch 
if necessary . the governing body. . must be 
prepared to govern in accordance with the spirit and the intention 
of its rules and the spirit and intention of the Act under which 
such rules are registered. Executive must be prepared 
to govern. . if a governing body of an organization is 
not prepared to accept responsibility it cannot expect to maintain 
benefit." 23 

In the recent contempt of court case referred to earlier Dunphy J. 
concurred with Kelly O.J., who, in the course of his judgment, stated :-

" the employers are entitled to look to the organ-
izations to secure to them the proper exercise of this right" 
(i.e. the right" to require the working of reasonable overtime" ). 
In my opinion, it was incumbent upon the organizations to 
take steps to arm themselves by rule or resolution (for this was 
a matter within their power) to fulfil effectively their obligations." 24 

In the Tramways De-registration Case, the Oourt (Kelly O.J., Foster 
and Dunphy JJ.) said :-

"This Oourt has on previous occasions indicated quite 
clearly that where an organization. . is faced with an 
application for de-registration . it should exercise all 
the powers conferred upon it by its rules to dissociate itself as 
an organization from such action even to the point of disciplining 
or freeing itself from the recalcitrant branch." 25 

However, Foster J., despite the passage last cited, seems to take a 
rather different view. In The Federated Engine Drivers' and Firemens' 
Association Case, he dissented from the order for de-registration, saying :-

" The organization is very anxious to retain its registration 
and claims that short of running the risk of completely destroying 
itself, cannot do more at the moment than to continue to exert 
its power and influence to cause these men to again offer for 
service . . . the organization not only does not repudiate 
Arbitration and has not been guilty of any offence against the 
Act nor the system, but has taken active steps to protect its 
registration in compliance with the Oourt's suggestion."26 

Again, in Metal Trades Employers' Association of Australia and others v. 
Amalgamated Engineering Union and others, Foster J., dissenting from 
the Oourt's decision that certain organizations should be dismissed from 
certain disputes because of overtime bans found to be in force in some 
factories in New South Wales, said :-

" (to expect rank and file action against the 
recalcitrant members in these cases is quite out of the question) 
while the procedure for the imposition of penalties upon them by 
the Executives. . is dilatory and cumbersome. 
To grant the application . .. will in effect compel them to 
seek a solution of the industrial problems raised by their log by 

2S. (1949) 64 C.A.R. 288, at pp. 296·7. 
24. Serial Number A.1482, at p. 14. 
25. Serial Number A.lSll. 
26. (1949) 64 C.A.R. 288, at p. 294. 
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the use of their economic power it is more important 
than ever that the Court should continue to exert its fullest 
influence, should not vacate the field "27 

Kirby J. also appears to adopt a different approach (different, that is, 
from that of Kelly C.J.) to the question of what action the governing 
bodies of organizations must take against recalcitrant members. Thus, 
in the recent contempt of Court case (cited earlier), he dissented from the 
majority's decision to impose penalties, saying :-

" those in charge of the organizations are dealing 
with members, rwt with servants. 28 They have had years of 
experience in the trade-union world and I do not feel competent 
to substitute my judgment for theirs and say that if orders had 
been given and disciplinary powers exercised they would have 
succeeded in having the bans lifted. By such actions they may 
have split their organizations in twain, caused themselves to be 
thrown out of office and yet-as the Chief Judge has so patently 
demonstrated-still be in contempt of this Court if they failed 
in securing literal obedience to the Court's Order. I am 
not of the opinion that the organizations should now be considered 
as parties to the continuance of the bans or as anything like 
parties." 

The respective views of the present judges of the Court are extremely 
difficult to reconcile on this question. Cases before the Arbitration 
Court, which were adjourned pending prohibition proceedings29 in the 
High Court, may throw some light on this question if the High Court 
refuses to make absolute the orders nisi. 

27. Serial Number A.1467. at pp. 37-38. 
28. My italics_ 
29. See Note 15 (supra). 
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