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tural improvements at his own cost. 
There was a tacit agreement between 
the parties that in exchange for farm 
labour provided by Oliver, his father 
gave him a share of the grain for feed 
and provided rent-free accommoda­
tion. This was sufficient to establish a 
right or interest in land for the purpose 
of a farm enterprise.

• In relation to the transfer o f the busi­
ness to the trust, the Tribunal found 
that this change was only for the pur­
poses of taxation and achieved no 
more than removing Oliver’s mother 
from the business (his partner under 
the partnership agreement) and add­
ing Oliver’s spouse and two children. 
The Tribunal noted that the Act is in­
tended as beneficial legislation and 
consequently this was a case ‘where 
substance should override form’.

• In determining whether a ‘farm enter­
prise’ was using the land on 10 August 
2001, the Tribunal considered various 
cases that had looked at the meaning of 
‘enterprise’, there being no definition 
in the Act. The Tribunal concluded 
that this term was not dependent on the 
level of business activity.

• It then went on to consider whether 
Oliver was a ‘farmer’. The Tribunal 
found that this was clearly the case 
prior to disposal o f the assets, and 
even on the sale of assets, the comple­
tion o f the enterprise by way o f re­
pairs and renovations amounted to 
farming activities of the piggery en­
terprise. He maintained effective con­
trol o f the piggery until he left the land 
on 20 August 2001.

• The Tribunal was satisfied that Oliver 
contributed a significant part o f his la­
bour and capital to the piggery. 
Taking into account the grain re­
ceived and the ‘fringe benefit rent 
free house’ together with income de­
rived, a significant part of his income 
came from the farm enterprise.
The Tribunal concluded that Oliver 

was a ‘farmer’ at the date of claim and 
had been a farmer for at least two years 
before this date. The Tribunal was also 
satisfied that s.8C did not preclude eligi­
bility in this case.

Formal decision
The Tribunal affirmed the decision of 
the SSAT and found that Oliver was 
qualified for farm help income support 
when he made the claim on 10 August 
2001 although he was not entitled to re­
ceive this support due to his spouse’s 
level o f income.
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The issue
After receiving a lump sum payment in 
respect o f an accident, Cioccia was re­
quired to pay back to Centrelink an 
amount of benefit received by him dur­
ing what was deemed to be a compensa­
tion preclusion period. In this matter the 
issues were first, whether the settlement 
payment paid to Cioccia was a ‘compen­
sation payment’ in that a portion of the 
amount was paid in respect o f lost earn­
ings or lost capacity to earn; and sec­
ondly, whether any part of that payment 
should be disregarded as having not 
been made due to the special circum­
stances of the case.

Background
Cioccia suffered a motor vehicle acci­
dent in 1996 at a time when he was re­
ceiving unemployment benefits, and 
later began receiving disability support 
pension (DSP) from December 1997. 
He later received a lump sum payment 
of $60,000 from NRM A Insurance in re­
spect o f the accident, and subsequently 
Centrelink sought to recover some 
$10,884 in benefits paid to him on the 
basis that the lump sum included a com­
ponent in respect of lost earnings or lost 
capacity to earn. This decision was af­
firmed by the Authorised Review Offi­
cer, but in December 2001 the SSAT 
determined that although $30,000 of the 
settlement amount was considered to be 
in respect of economic loss, $20,000 of 
that amount should be disregarded due 
to the special circumstances of the case.

The law
The S o c ia l Security A c t 1991 (the Act) by 
s. 17(2) defines compensation to include:

(a) a payment of damages; or

(c) a payment ... in settlement of a claim 
for damages or a claim under such an 
insurance scheme; or

(d) any other compensation or damages 
payment;

... that is

(e) made wholly or partly in respect of lost 
earnings or lost capacity to earn ...

Where a compensation payment is 
made, s. 17(3) of the Act provides that 
50% of the settlement amount is to be 
deemed the ‘compensation part’, which 
part is by s. 1165 of the Act used to deter­
mine the preclusion period during which 
Centrelink payments (including DSP) 
cannot be paid. However, s. 1184 o f the 
Act provides that the whole or part o f a 
compensation payment may be treated 
as having not been made if it is consid­
ered appropriate to do so in ‘the special 
circumstances of the case’.

Discussion
The Tribunal first considered whether the 
payment made to Cioccia was ‘wholly or 
partially in respect of lost earnings or lost 
capacity to earn’. The Tribunal noted the 
decision in Cunneen a n d  Secretary, D e ­
p a r tm e n t  o f  S o c ia l  S e c u r i ty  (1995) 
39ALD 440 that, in determining this, at­
tention needed to be paid to ‘... the nature 
of the entitlement to the compensation 
payment rather then the manner in which 
the payment is made ... ’ The Tribunal 
further noted the comments in L a w lo r  
a n d  D ep a rtm en t o f  F a m ily  a n d  C om m u­
n ity  S erv ices  (1999) 57 ALD 509 that to 
determine the nature of a payment it was 
necessary for the Tribunal to ‘go behind 
the settlement’ and determine what the 
payment was actually for, and that in this 
regard the correspondence between the 
parties needed to be considered, rather 
than simply the heads of claim or the 
terms of the settlement itself.

In this matter the Tribunal noted that 
at the time of the settlement Cioccia had 
not worked for some years, and that vari­
ous correspondence between his solici­
tors and the insurer had noted that no 
amount had been included in the settle­
ment in respect of lost earnings or lost ca­
pacity to earn. While the statement of 
claim had included a claim for economic 
loss, it was apparent from the documen­
tation available to the Tribunal that in fact 
there had been no settlement in respect of 
such loss, and the Tribunal so found. Ac­
cordingly, the Tribunal concluded that 
the settlement payment did not amount to 
compensation for the purposes of s. 17 of 
the Act. Given this, the Tribunal did not 
need to consider whether special circum­
stances existed or whether s. 1184 was ap­
plicable to Cioccia’s case.

Formal decision
The Tribunal set aside the decision under 
review and determined that the $60,000 
settlement paid to Cioccia was not a com­
pensation payment as defined in the Act.

[P.A.S.I
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