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his defence (1) that he is the husband of the claimant; (2) that the subject 
property is, or was until the wife left it, their matrimonial home; and ( 3 )  that 
he has not, by misconduct or otherwise, in any way forfeited his matrimonial 
rights. 

Mr. R. E. Megarry has said:32 "It may well be that justice requires that the 
wife's occupation of the home should be protected in some special way; and 
modern ideas of sex equality may require that the right should not be exclusively 
feminine in gender." If this turns out to be so, the remark of Atkin L.J. in 
Shipman v Shipman that " . . . I should be reluctant to lay down a rule that a 
wife can treat her husband in the same way as a strai~ger" 33 will have a prophetic 
significance hardly suspected at the time.34 

P. J. JEFFREY, Fourth Year Student. 

WORK AND LABOUR OR SALE OF GOODS ? 

(BROOKS ROBINSON PTY. LTD. v ROTHFIELD) 

The decision of the Full Court of Victoria in Brooks Robinson Pty. Ltd. v 
Rothfieldl has led to some confusion regarding the test to be applied in deter- 
mining whether a contract is one of work and labour or one for the sale of goods 
within the meaning of legislation regulating the enforceability of the latter type 
of contract. 

The appellant company had, at  the respondent's request, undertaken the 
construction of a cocktail cabinet in accordance with blueprints prepared by an 
architect. All materials were to be supplied by the appellant with the exception 
of certain wrought iron doors and a pivot which the respondent arranged to be 
executed by another firm and supplied to the appellant. The cabinet was of 
unique design in that it was to  occupy a space in a curved wall between two 
rooms in the respondent's home, revolving on pivots at top and bottom so that 
it could readily be made to serve the occupants of either of the two adjoining 
rooms. The whole of the work was carried out on the appellant's own premises 
and the cabinet, complete except for the doors which the respondent failed to 
supply, was assembled on the pivot ready for installation. The company was 
then met by the compete repudiation of the contract by the respondent, and its 
action, brought in the County Court to recover the sum of &91 "for work done 
and materials supplied at the defendant's request for the manufacture of a cock- 
tail cabinet", was defeated. The court upheld the defence that the contract was 
unenforceable by reason of s. 9 of the Victorian Goods Act, 1928: being for the 
sale of goods and wholly oral. On appeal the Full Court reversed this decision, 
holding that the contract was not one of sale and allowed the appellant company 
to recover the sum claimed on a quantum meruit. 

For a formulation of the distinction between the two types of contract in 
question, Deane J., with whom Martin and Sholl JJ. concurred, thought it 
unnecessary to look further than the decision of the Court of Appeal in Robinson 
v G r ~ v e s . ~  He quoted the now well known test of Greer L.J.4 to the effect 
that the determining factor in the contract is its substance, irrespective of 
whether goods are in fact to be produced, provided their production is merely 

32 "The Deserted Wife's Right to Occupy the Matrirnonial Home'' (1952) 68 
Law Q. Rev. 379 at 389. 

33 (1924) 2 Ch. 140, at 146. 
34 In Webb v Deithe (N.S.W. Full Court, Apl. 2, 1953, unreported) a landlord 

was denied ejectment as against the wife of a deserting husband who, as sole 
lessee, had purported to surrender the lease of the matrimonial home.-Ed. 
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ancillary to what is the essence or subject of the contract. It is far from clear, 
however, that this was in fact the test applied by his Honour in reaching the 
present decision. 

Dean J. sought to distinguish between a contract merely to manufacture 
and supply a cabinet according to plan-which he was of the opinion would 
"clearly7, be a contract for the sale of goods-and a contract containing the 
additional provision that, after manufacture, the cabinet was to be installed in a 
home in such a manner that it became a fixture and that no property passed till 
it was so installed. The latter would equally as clearly be a contract for work, 
labour and materials. 

It may be argued that, in a particular case, the "substance" of a contract 
of the former type might well be the application of skill by the manufacturer. 
However, it was with a contract of the latter kind that the court was here con- 
cerned, and it appears that decision was reached not so much by the application 
of the test in Robinson v Graves5 as by taking the vital and conclusive feature 
of the contract to be the provision that not only was an article to be manufac- 
tured, but also to be installed by the manufacturer as a fixture to realty. Such 
reliance was placed on this fact that it is well to ask whether the court sought to 
depart from the test of Greer L.J. and formulate a new, or at least an additional, 
criterion to be applied in a case where the line between a contract of sale and a 
contract for labour and materials is difficult of precise definition. 

On looking at the facts to determine what the appellant was to do in order 
to complete its part of the contract, his Honour concluded6 that the company 
"was obliged to affix it (the cabinet) to the house, that no property passed till 
it had done so, and accordingly the contract was not for the sale of goods". In 
finding that the contract was for work and labour, reliance was placed firstly 
on the obligation on the part of the company to affix the cabinet to the home and 
secondly on the fact that the property therein passed only when installation was 
complete. 

It would seem from this that the court looked not so much at the "substance" 
but rather at the "end-product9' of the contract, and in this respect had the 
support of earlier cases such as Clark v B ~ l m e r , ~  Sydney Hydraulic & General 
Engineering Co. v Blackwood & SonYs and Harvey v McDonald9. In Benjamin 
on Salelo the principle is deduced that "a contract whereby a chattel is to be 
made and affixed by the workman to land or to another chattel (Anglo-Egyptian 
Navigation Co. v Renniel1] before the property therein is to pass, is not a con- 
tract of sale, but a contract for work and labour and materials, for the contract 
does not contemplate the delivery of a chattel as such." The time at which 
property in the cabinet ~ a s s e d  and secondly the fact that, when installed, the 
cabinet became part of the freehold were regarded here as pointers to ascertain 
whether the final product of the contract was or was not a chattel as such. Since 
in fact the product was not a chattel as such but rather an addition to the land 
of the respondent, the contract was held to be for work and labour. 

From this reasoning it would follow that where in any case the end-product 
of the contract in question is intended to be a fixture to the land, then that 
contract is not one of sale. The implications of such a proposition may be of 
increasing importance in the light of the modern architectural tendency to "build- 
in" more and more household appliances. Certainly, in the present case, the 
article was of unique design and manufactured to the householder's own specifica- 
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tion, but this feature was not emphasised by the court. I t  would be difficult to 
draw a clear line between this type of case and one involving an appliance or 
standard or stock manufacture requiring perhaps orily minor modifications 
before installation as a fixture. A contract for the purchase of a standard model 
radio to be built into a recess provided for that purpose in a wall may well be 
a contract for labour and materials where it is the vendor who undertakes the 
further and comparatively minor task of installation by placing the radio in 
posilion and merely affixing a dial or plate across the front of the recess. 

Further extensions in the application of the doctrine may then be possible, 
but it must be borne in mind that, although the reasoning applied by the court 
in the present case is consistent with decisions prior to Robinson v Graues,l%hat 
case stands as a check on the free development of such a theory as outlined. 
True, the Court of Appeal was concerned in the latter case with a contract of 
which the end product was a portrait, and therefore a chattel. But the reasoning 
there applied could well have been followed by the Victorian Full Court without 
affecting its actual decision. Perhaps for this reason alone the test to be adopted 
by the courts in future decisions is to be awaited w th interest. 
S. C. BIGGERS, Case Editor-Fourth Year Student 

THE COMMON RULE IN CONCILIATION AND ARBITRATION 

(R. v KELLY, EX PARTE THE STATE OF VICTORIA) , 

When the 1947 Conciliation and Arbitration Amendment Bill (Common- 
wealth) was being debated in the House of Representatives, Mr. Menziesl 
suggested that it would be useless to include the common rule2 provisions in view 
of the High Court's decision in Whybrow's Case? Dr. Evatt," however, defended 
their incl~~sion on the ground that should the issue arise it might be possible to 
persuade the High Court to change its mind.5 In the circumstances it is not 
surprising thal the common rule provisions (which ,ire in substance the same as 
those in the 1904-1946 Act)G were viewed with con~~iderable suspicion and were 
challenged on almost the first occasion on which $5 conciliation commissioner 
sought to make use of them. 

As early as 19497 the High Court had stated ctbiter that the common rule 
could not be upheld as a valid exercise of the Commonwealth power with respect 
to conciliatioil and arbitration. It was almost a foregone conclusion, therefore, 
that when the issue was expressly raised in the following year in R. u Kelly, 
ex parte the State of V i c t ~ r i a , ~  the High Court should adhere to its previous 
view in Whybrow's Case? 

The award in question concerned the meat industry and ~rovided,  in effect, 
that its terms should be a common rule for those engaged in that industry in the 

At that time Leader of the Opposition in the Co~nmonwealth Parliament. 
"he common rule is a procedure whereby the terms and conditions of employ 

ment prescribed by an award or agreement in settlement of a particular dispute 
are made applicable to all employers and employees engaged in the trade or 
industry in question, irrespective of whether they were parties to the dispute. The 
term seems to have been coined by Sidney and Beatrice Webb. See S. & B. 
Webb, Industrial Democracy (1926 ed.) 204. 

"ustralian Boot Trade Employees' Federation v Whybrow & Co. (1910) 
11 C.L.R. 311. 
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