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misguided social policies vis-a-vis immigration, etc. Thus, it is said, if Australia 
is not fulfilling her potential it is not due to the Court or the System, but to more 
basic factors. This writer does not, for the most part, share these critical views; 
having been educated largely in American schools, he believes that the Australian 
national development is little short of phenomenal, when compared to the 
development of other one-time colonial areas. This debate over the effects of 
the Arbitration System, while containing many aspects of validity, is merely the 
local adaptation of the endless controversy, "order v. progress". At the moment 
it is possible that the Australian entrepeneur needs something of a shot in the 
arm, a condition which is said to prevail in many British countries. Times do 
change, however. 

The barons, bargaining collectively at  Runnymede, are said to have forced 
on John Lackland the innovation of personal property rights. I t  took the "law" 
several centuries to digest the new concept: i t  is debatable whether some political 
theorists have absorbed it yet, which is, perhaps, just as well, since the change 
continues even now. The individual rights which the barons sought are analogous 
to the collective rights or type of hegemony sought currently by the unions. The 
implication is that the "new" area of "collective" rights remains relatively 
uncharted. 

One added embarrassment is that while thoughtful individuals can indicate 
their desires and long-run needs, that process is not simple for a group. In  spite 
of the willingness of some over-enthusiastic members to synthesize articulately 
these demands, the latter often remain on an effective level, relatively undefined. 
Here the historical record of tactics employed, invoking intra- and inter-group 
negotiations, as well as the long relationships with governmental agencies, can 
be most helpful in synthesizing the group's strategy. I t  is undoubtedly in these 
reports that the answer to queries about group-will (Genossenschaft) lie, as well 
as an excellent evaluation of conscious institutional controls, like the Arbitration 
System. In other words, studies in sociological jurisprudence may stem from an 
historical estimate of the relation of group tactics to group strategy. "But 
whether one embraces a o~e-s ided cult of hero-worship or revels in a one-sided 

 collective picture of history," wrote von Gierke28, "still one can never overlook 
the fact of a continual interaction between the two factors. At all events, the 
community is something active." 

MARK PERLMAN * 

A "CARTESIAN TURN" IN THE THEORY OF LAW 

I 
In seeking to understand the law's relation to the values cherished by the 

community, and to the facts of community life, the sociology of law is designed 
to help man to understand and therefore better to control the social realities 
confronting him. The importance of this approach is manifest in theoretical and 
practical objectives of legal sociology and the important legislative and judicial 
changes which have already come about under its influence.l I t  is the more 
interesting that the very possibility of the sociological study of law still remains 
a matter of debate. In part, resistance to its recognition has been due to intel- 
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lectual inertia, and the conservatism of any professional expertise in face of 
fundamental questioning. But it has been due, also, to scholarly attack on the 
philosophical validity of both the aims and methods of sociology of law. I t  is 
with the merits of this kind of "scientific" challenge that the present Commenl 
is concerned. 

The most vigorous and persistent attack of this sort has come from the 
Vienna school of legal theory. The well-known Kelsenite campaign has been 
conducted from the neo-Kantian position2, central ip which are the vremises that 
the realm of existence (the "is" of natural science) and the realm of values (the . 
"ought to be" of law and morals), are separate and unbridgeable; and that the 
object to be known is itself determined by the method of cognition. It may be 
of interest, therefore, to examine briefly a defence of the positions of the 
sociology of law in terms of similar neo-Kantan philosophical premises by the 
eminent Hungarian legal philosopher Barna H ~ r v a t h . ~  

The interest of this inquiry is increased by the fact that though his work 
is but little known in the common law world, the conclusions which it reaches 
through philosophy are on some main points similar to those of the younger 
leaders of Anglo-American sociology of law. The action in defence of the 
sociology of law fought by Professor Horvath in the atmosphere of neo-Kantian 
philosophy4 seems at first to have little in common with the criticisms of Kelsen's 
"pure theory of law" by the empirical Anglo-American sociological juris- 
prudence. The latter have answered the Kelsenite attack not in terms of the 
theory of knowledge but by reference to the data of social experience, especially 
of the judicial and legislative processes, and by insistence that these would 
simply not lie peacefully on the neo-Kantian juristic rack. Yet, from his very 
different approach, Professor Horvath finds himself finally aligned, before the 
practical problems of the age, side by side with the common law jurists such as 
Roscoe Pound and Julius Stone. As long ago as 1937, the former, in endorsing 
the tenor of Professor Horvath's conclusions, expressed the intriguing doubt 
"whether the net result may not prove to be that we must give up the neo-Kantian 
starting point a l t ~ ~ e t h e r " ~ .  And this doubt will here be shown to have been 
prophetic as well as intriguing, neo-Kantian juristic thought being shown by 
Professor Horvath to be tolerant of insights close to those of Descartes, of 
modern phenomenology6, as well as of common law juristic empiricism. 

J I 
The sociology of law7, according to Professor Horvath, assumes that law 

shows the following characteristics: it is a social phenomenon, it is given histori- 

2 See H. Kelsen, "Zur Soziologie des Rechts" (1912) 34 Archiv fuer Sozialwissenschaft und 
Sozialpolitik 601-14; id., "Eine Grundlegung der Rechtssoziologie" (1915) 39 Archiv fuer 
Sozialwissenschaft und Sozialpolitik 839. For a general critique of the Kelsenite positions 
in this regard see Stone, Province, 91 ff., c. IX, para. 2 and c. XVII, paras. 6, 7. 

3 At present Visiting Professor in the Graduate Faculty of Political and Social Science, 
The New School for Social Research, New York, U.S.A. Doctor of Laws, University of 
Budapest, Hungary. Formerly Professor of Legal Philosophy and of International Law in 
the Hungarian Universities of Szeged, Kolozsvar and Budapest. Former Dean of the Faculty 
of Law, University of Szeged. 

Professor Horvath has published more than one hundred items, including a substantial 
work of 657 pages The English Theory of Law (1943) (in Hungarian). I t  is regrettable 
that he has as yet no major work in English. His main discussions of the present matter 
:re in his Rechtssoziologie (1934) 1-94, here cited as "Rechtssoziol~~id' ,  and in his 

Sociologie .Iuridique et Theorie Processuelle de Droit" (1935) 5 Archives de Philosophie 
du Droit et Sociologie Juridique 181, esp. at 182-194, here cited as "Socidogie buridique". 

4 Some of Professor Horvath's arguments presented below may perhaps appear inconse- 
quential to the Anglo-American reader who has not been stirred by neo-Kantian com- 
punctions. Such seems to he C. H. Wilson, who in his review of Rechtsoziologie ( (1936) 
52 L.Q.R.) seems to miss many of the essential points. 

5 See R. Pound, "Fifty Years of Jurisprudence" (1937-38) 51 Harv. L.R. 777, 807. 
"or a good synopsis of the phenomenological philosophy see E. Husserl, Cartesian- 

ische Meditationen (1950) ; id. sub voce "Phenomenology", 17 Encyclopaedia Britannica 
(1950 ed.) 699-702. 

7 A need for distinction between the sociology of law and sociological jurisprudence has 
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cally, it exists in space and time, and it is mutable. That law is a social 
phenomenon means that the sociology of law can regard it as dependent on 
man's social behaviour; but it also means that aspects of it transcending society, 
such as those of "God and law", are beyond the sphere of the sociology of law. 
The "historical" character of law means that law is a historically given actuality; 
and though this means the examination of it may be in terms of individual 
events or acts, it does not exclude the ambition of the sociology of law to be a 
generalising science. The spatial-temporal character of law means that it can 
be conceived as a l~roduct of life in the bioloeical sense. It is an error. Professor " 
Horvath points out, to assume that by recognising this we need to deny that 
law simultaneously embodies human values and ideals: law is related both to 
the facts of life and to the norms in which men's values and ideals are embodied. 
The "mutable" character of law means that the sociology of law regards law as 
having some elements which change in space and in time. No legal system is 
either wholly mutable or wholly immutable; and it is the relation of the mutable 
to the immutable elements which make the sociology of law pos~ib le .~  

The corollaries for the sociology of law which Horvath derives from the 
above assumptions may be briefly stated under the heads: (1) limitation of 
natural law doctrines, (2) limitation of legal positivism, (3) limitation of legal 
logicism, (4) limitation of legal irrationalism, (5) limitation of legal dogmatism, 
and (6) limitation of legal historici~m.~ 

The limitation of the natural law doctrinelo follows from the mutable 
character of law. However, since law has also immutable elements, a minimum 
of natural law (natural law in transcendental-logical senie, to use an expression 
of Hans Kelsenl1) must be contained in law. This view of the sociology of law 
implies, therefore, within the limitation, also a relative justification of natural law. 

The limitation of legal positivism, as an opposite of the natural law doctrine, 
follows from the limited justification of the latter, And not the least of the 
positivist positions thus limited are those asserting, without proof, either the 
possibility or the impossibility of legal cognition without experience. 

The limitation of the role of logic, of legal logicism, follows from the 
historical character of law. For this historical origin means that law contains 
not only rational but also irrational elements, that is elements not explicable 
merely in terms of the logical relations between existing legal propositions. A 
typical form of legal logicism is legal conceptualism (Begriffsjurisprudenz) 
resting on the fallacious belief that propositions derived from previous experi- 
ence or subpropositions logically deduced therefrom are necessarily apt for 

been emphasised by Roscoe Pound and Georges Gurvitch. See R. Pound, "Sociology of 
Law and Sociological Jurisprudence" (1943-44) 5 Univ. Toronto L.J. 1-10, and G. Gumitch, 
Sociology of Law (1947) 48-52. For a critique of this standpoint see Stone, Province, 391-99. 

If a sharp distinction between the two disciplines is possible, Horvath's Rechtssoziologie 
(Sociologie juridique) should be classed with sociological jurisprudence, since i t  is not 
meant as a sociology of the phenomenon of law but as a juristic science with an  open 
approach to sociological phenomena. Horvath's conception of his discipline is rather similar 
to Julius Stone's conception in his basic chapter on "The Province of Jurisprudence 
Redetermined". (See his Province, 3-43.) 

As regards the distinction between the sociology of law and sociological jurisprudence, 
the present writer does not find a definite delimitation possible. The sociology of law may 
be conceived as a preordinated discipline (as a "general part") of sociological jurisprudence. 
Yet, if sociological jurisprudence imports a juristic approach to law, it may itself be 
regarded as the preordinated discipline, insofar as it must provide the definition of "law" 
for the sociology of law. We might of course construct a third discipline to define the basic 
concepts for both. But if that is the only escape, it is better to drop the distinction altogether. 

8 See on the points in this paragraph, Sociologie Juridique 183-87. 
9 Stating these limitations, Professor Horvath rejects the exaggerated claims of single 

branches of juristic thought to supremacy. Cf. here Julius Stone's view (Province, 111) : 
" . . . derivations of the struggle for primacy between the -various juristic inquiries into 
law . . . are signs of a belated nostalgia for an earlier period of juristic thought when men 
broke lances f o ~  the supremacy of some particular type of jurisprudential womanhood." 

See Sociologie Juridique 187. 
11 See H. Kelsen, "Natural Law Doctrine and Legal Positivism", 20th Century Legal - - - 

Philosophy Series, vol. i, 389, esp. 437 ff. 
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subsequent problems. As it is not proven that the later experience is contained 
in the earlier experience legal logicism is not a "too-much" of logic but a lack 
of logic. Within its more limited field, logic still remains essential, insofar as 
data given by experience can be mastered only by being stated in propositions 
which can be examined for their internal clarity in their mutual relations. 

The limitation of legal irrationalism follows from the relative justification 
of the use of logic in law. Dogmatic irrationalism, too, is, strictly speaking, a 
prejudice against logic, proceeding from excessive generalisation from only some 
elements of law. 

The limitation of legal dogmatism follows from the historical, spatial- 
temporal, and mutable characters of law. Legal dogmatism is, as has been seen, 
a variety of legal logicism; treating positive law as of timeless-universal validity 
and disregarding the uniqueness of new situations and the dynamic legal change 
which this novelty brings. Yet legal dogmatism, too, has its place since, except 
on the assumption that the law can be held static for long enough to observe it, 
no knowledge of it will be possible. One of the tasks of the sociology of law is 
to ensure that the dynamic elements of living law are not too distorted by the 
need to observe it. 

The limitation of legal historicism follows from the fact that there are con- 
stant elements in law, permitting generalisation concerning them. Unless some 
such constant elements are assured, no rational body of knowledge about law 
would be possible; yet on the other hand the fact of law's mutability cannot 
be ignored in any knowledge about it.12 

Having thus made explicit what may be regarded as the postulates of any 
body of knowledge on the sociology of law13, Professor Horvath addresses him- 
self to the objections made against the possibility of such knowledge altogether. 

These objections he classifies as follows: (1)  Objection relative to the 
accidental nature of the contents of law; (2) Objection relative to lawlessness 
of history; (3) Objection relative to the impossibility of a sociological concept 
of law; and (4) Objection relative to the lack of an object of legal sociological 
knowledge. 

The objection relative to the accidental nature of the contents of legal rules 
is that the sociology of law must concern itself with such contents, and that what 
is accidental can scarcely be the subject of fruitful generalisation. To this 
Horvath replies that it is not proven that there cannot be fruitful generalisation 
concerning what is accidental; that, in any case, it is not proven that the contents 
of legal rules are accidental, to the exclusion of constant elements apt for study 
by the sociology of law. 

The objection relative to the lawlessness of history denies that a sociology 
of law can disclose regularities on the ground that law is historically conditioned 
and that history has no such regularities. Professor Horvath here replies that 
the sociology of law is concerned also with irregularities and even with 
singularities. 

As to the objection that a sociological concept of law14 is itself an impossi- 
bility, since sociology is concerned with causal explication, whereas law is know- 
able only by normative method, so that the sociology of law could only be the 
sociology of society in general, Professor Horvath's answer is this: There is 
nothing impossible about one body of knowledge depending for the delimitation 

12 See on the preceding delimitations Sociologie Juridique 187 ff. 
13 Cf. E. Ehrlich, Grundlegung der Soziologie des Rechts (1913) (transl. L. Moll, as 

Fundamenial Principles of the Sociology of Law (1936) ), c. xxi, and Stone, Prooince, 
cc. ii, xvi~.  and xviii - xxvi, passim. 

1 4  Sociologie Juridique 188 ff. 
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of its object upon another; the sociology of law may thus have its object 
delimited by the so-called "normative science" of law.15 

The related objection that the sociology of law lacks object of knowledge 
altogether16 turns on the Kantian axiom that the object of knowledge is created 
through the method of knowing. The sociological method of cognition, being 
that of causal explanation, can never reach law, its purported object; for law is a 
normative ideal entity for which causal explanation is not the appropriate 
method. Professor Horvath denies both limbs of this argument: denying both 
that the sociology of law is limited to a causal-explication, and that law is 
wholly a normative ideal entity. The historical character of law shows, in his 
view, that neither Nature nor Norm exhausts the concept "Law". 

IV 

The foundations of Professor Horvath's view of the sociology of law may 
now be stated. Granting that the causal and normative methods must, being 
different, have different objects of knowledge corresponding to them, the possi- 
bility of legal sociology is still not excluded. For he is then able to state it as a 
science which relates the "causal reality" (which is the object of sociology in 
general) and the "normative ideality" (which is the object of normative 
( 6  sciences") of law to each other. This position, moreover, takes account of the 
historical character of law, for which neither Nature nor Norm alone can account. 

This view of the sociology of law involves a method which Professor 
Horvath gives the name "synoptical method"17. This method does not pretend 
to be a method of cognition with its own specific object, like those of the natural 
sciences. It is rather a method of thinking about and applying the results of 
social sciences to the historically given law - a kind of method of methods, of 
relating the objects of knowledge to each other, and here in particular, of con- 
stantly relating the "is" of society with the "ought to be" of law. In this task 
of correlation18 the sociology of law does not identify itself wholly with either 
the empirical or the speculative method19. It works, like the dialectical method20, 
with logical opposites of Nature and Norm, but the unity for which it strives is 
no object-unity but only a reflective unity21, a thought-unityzz. 

15M. Weber, Wirtschaft und Gesellschaft (1922) 368; H. Kelsen, General Theory of 
Law and State (1946) 175 ff.; Sociologie Juridique 190. Cf. H. Kelsen, "Pure Theory of 
Law and Analytical Jurisprudence" (1932) 55 Harv. L.R. 44, 53: "Sociological jurisprudence 
presupposes normative jurisprudence since until the latter has determined what are legal 
norms sociological jurisprudence has no defined province." See Professor Stone's comment 
on this statement in Province, 105 ff.: "Yet the truth seems to be exactly the reverse. I t  is 
his pure science of law which is impotent until the other approaches to law provide the 
hypothesis of the basic norms." 

16 Sociologie Juridique 190. 
1 7  Id. 194 and Rechtsoziologie 89 ff. For Roscoe Pound's concurrence with this conception 

of the juristic method see his article cited supra n. 5, at 807. 
18 Rechtssoziologie 55 ff. 
l9 See for this point Professor Norvath's excellent critique of A. Ross' empirical and 

0. Spann's speculative approaches to the problem of justice in his "Gerechtigkeit als Schein 
and Sein" (1935) 15 Zeitschrift fuer oeffentliches Recht 445-469, and his own balanced judg- 
ment in id. "Die Idee der Gerechtigkeit" (1928) 7 Zeitschrift fuer oeffentliches Recht 508-544. 

20 For Professor Horvath's attitude to Hegel's philosophy of law see his "Hegel und das 
Recht" (1932) 18 Zeitschrift fuer oeffentliches Recht 52-89. 

21 Sociologie Juridique 190. 
22 Professor Horvath's conception of law can thus perhaps be presented in the formula: 

L = f R v, where "L" stands for law, "f" for the social facts engaging juristic attention, 
"v" stands for the social (or juristic) value-judgments to which the facts are expected to 
conform, and "R" for the criteria of the corresponding valuations. Such criteria are the 
norms stipulating the conditions under which an "f" ought to be deemed conforming to a 'b". 
I t  would be an obviously narrow ~ i e w  to identify "R" (legal norms) with "L" (law) which 
is the position of normative jurisprudence. I t  would also be a narrow view to  identify 
"L" with "f' (social facts), which is the position of the cruder empirical jurisprudence. In 
the relation "f R v" the relata may very well be contradictory to each other (i.e. "f" may 
be "non-v" and vice versa). When we speak of an "f" conforming to a "v", we mean that 
the "f" is regarded as satisfying the conditions which permit the "v" to be attributed to it 
(for instance, the value "legal" is attributed to a transaction) or-in other words-the "f" 
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These positions are afforded by Professor Horvath not as final, but rather 
as "regulative hypo these^"^^, contrasting starkly with the dogmatic assertions 
and denials common in Kelsenite legal theory24. The neo-Kantianism which 
undoubtedly permeates his writings serves to hold his many-sided scholarly 
interests and sympathies within the confines of certain established formulations 
of philosophic thought, rather than to dictate any particular conclusions. While 
this no doubt aided communication with his continental colleagues where neo- 
Kantianism was a dominant approach, this has also served as a barrier to com- 
munication elsewhere. It may also have inhibited the development of his own 
thought beyond the limits which neo-Kantian presuppositions would tolerate. 
This may explain not only the stimulating tensions, the curiosity raised and left 
unsatisfied in his writings; but also his failure to move very far from 
methodological discussion. 

Yet, in the final resort, Professor Horvath seems to have burst the bounds 
of neo-Kantianism in the very effort to keep within them. In the final resort 
law is for him more than or less than the object of a method of knowing. Law, 
as positive law, operative in a concrete community was not merely something 
to be abstracted from before it could be known. It was something that must be 
known in its immediate complex operativeness. I t  is both Nature and Norm, 
reality and value25. In strict neo-Kantian terms, what must thus be known 
could not be known. For nature and reality, being thus spatial-temporal, appre- 
hensible bv senses and causal, stand in contradiction to norm and value, which 
are beyond space and time, not apprehensible by the senses, and exempt from 
bonds of causality. In terms of neo-Kantian theory of knowledge, no entity 
can be thus simultaneously in and yet beyond space and time, apprehensible and 
yet not apprehensible by the senses, causally determined and yet exempt from 
causality. And if positive law, as we seem to see it in actual society, seems to be 
all these, that is merely the worse for positive law, banishing it for all time from 
the boundaries of valid knowledge. 

That banishment has of course been a main part of the mission to which 
Kelsenite neo-Kantianism has elevated itself with regrettable pertinacity, and no 
little effect, for almost two generations. The "pure science of law" has sought to 
appropriate the term "law" exclusively to the hierarchy of norms dependent on 
the basic norm, validated by their mere logical relation thereto, and indepen- 
dentlv both of their actual effects on societv or of their relation to ideals of 
justice. Only in this emasculated form was "law" capable of being known in 
the Kelsenite neo-Kantian sense; and correspondingly only those who limited 
their study of "law" to this shadow of it were entitled to be called lawyers or 
jurists. ~y the same token, that is by very definitions adopted, the sociology of 
law was neither a field of legal knowledge nor indeed a field of "scientific" 
knowledge at all. It is at this point that Professor Horvath breaks the bonds of 
Kelsenite neo-Kantianism. By the application of what he terms the "acids of 
scepticism", he refuses to regard either reality (Nature) or value (Norm) as 
tyrannising over the human experience. For him these two poles are mere 

is deemed the "v" (for instance, a transaction is deemed legal). The relation of attribution 
is completely different from the relation of identity or inherence, and does not exclude 
contradictions of the entities related. See I. Tammelo, Untersuchungen zum Wesen der 
Rechtsnorm (1947) 17 ff., 80 ff. 

The relation "f R v" cannot be conceived as existing independently of the mind of a 
concrete individual hecause of the manifestly subjective nature of the component "v". Thus, 
as an object of knowledge, it is conceivable only as a "thought-unity" through reflective acts 
directed to the corresponding contents of the mind. Cf. the illuminating discussion in W. G. 
Becekr, "Die Realitaet des Rechts" (1952) 40 Archiv fuer Rechts- und Sozialphilosophie 216-42. 

23 Sociologie Juridique 187. On "regulative hypotheses" see H. D. Lasswell and A. 
Kaplan, Power and Society (19521, xxiii 24. Cf. B. Horvath, "Comment on Kelsen" (1951) 
18 Social Research 313-34. 

25 See B. Horvath, "La Realite, la Valeur et le Droit" in Travaux du IXe Congres 
International de Philosophie (Congres Descartes), vol. xii, 42, at 42, 43. 
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"distant aims of cognition". What is given man here and now is both less and 
more than either of them26. In human experience, sensation and evaluation are 
simultaneous experiences, even though as distant aims of cognition these are 
contradictory. But since, strictly, nothing is given to man but his own experi- 
ence, the final contradiction does not arisez7. 

The antinomy of reality and value, while not wholly denied, is thus shifted 
by Professor Horvath to the distant realm of knowledge inaccessible to the 
finite mind"s. In the actual knowledge accessible to the finite mind, evaluation 
always "smuggles itself" (se faufile) into the perception of reality, and observed 
reality "insinuates itself" into the perception of valueszg. While this still pays 
lip-service to neo-Kantianism, in substance Professor Horvath's philosophical 
position shifts over, in substantial respects, to that of the Cartesian c'cogito ergo 
sum". Subjectivity, says Professor Horvath, is always a great parenthesis 
around objectivity. It is, he thinks, precisely because of this inescapably sub- 
jective nature of any cognition, that value judgments always taint observation 
of facts, and the "dust" (poussiere) of the facts of time and space always clings 
to most exalted value-judgments. It is even thus that law, as found in human 
societies, is precisely what the neo-Kantian position denied it could be, both 
fact and ideal, both facts observed and evaluations made. This Cartesian escape 
from neo-Kantian "pure theory9' of law has important incidental implications 
for age-old debates about "natural lawY'3O and for the observed tendency of facts 
to legitimise themselves, the normative force of the factuaL31 

The relegation of the absolute distinction between Nature and Norm beyond 
the realm of immediate experience is not Professor Horvath's only subversion 
of basic neo-Kantian position. No less important is his insistence, already men- 
tioned, that law is capable not only of being experienced as an undifferentiated 
complex of Nature and Norms, but is also susceptible of being known in this 
undifferentiated unity - a reflective unity as opposed to an object unity32. In 
strict neo-Kantian terms, the admission that law as experienced is not an object- 
unity is also an admission that i t  is not, as experienced, a possible object of 
knowledge. Here again Professor Horvath breaks the neo-Kantian spell by - 
giving it a "Cartesian turn"33 which turns the sociology of law from disgraceful 
exile to a returned prodigal son. 

Whether or not law as actually found be a single object of knowledge, it is 
in his view a single object of thought in the sense that the interrelations of its 
various aspects can be approached and apprehended through a rational method. 
A unitary object for the science of legal sociology can thus be gained by 
"bracketing-in" the objective contents of the world emerging in the cognition 
of law, and leaving outside the parentheses the intra-mental contents which are 
constant in what we call law. This bracketing-in does not, it is to be noted, 
eliminate the objective aspect of legal experience; though bracketed in, it 
remains an object of serious inquiry. The effect of the brackets is to fix its 
status as the objective correlate of the subjective content of man's experience 
of law34. 

26 See id. 42 for these points. 
27Ibid. and his "Der Sinn des Utopia" (1940) 20 Zeitschrift fuer oejeentliches Recht 198, 

at 199. " "Noumenal" in the strict sense. 
29  Op. cit. supra n. 25, 44. 30 Id. 47 ff. 
31See G. Jellinek, Das Recht des modernen Staates (19001, and Stone, Province, 673 ff. 
32 Professor Homath calls his conception of law the "procedural view of law". A good 

summary formulation of it is given in his Hungarian treatise Outline of a Theory of Law 
(1937), v: "The procedural view of law starts from the idea that law is neither merely a 
norm, nor is merely a fact, but a certain combination of them, namely, an abstract pattern 
of behaviour and an actual behaviour corresponding to, or satisfying, the pattern. The 
combination of the two, in our thought, is what is called procedure . . . " (Professor 
Homath has kindly supplied me with this translation.) 

33 For the meaning of the "Cartesian turn" see Descartes, Meditationes de  Prima Philo. 
sophia, esp. Meditatio Secunda. 

34 Thus Descartes' "Cogito ergo sum" becomes critical, not only stressing the tasks of 
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VI 

Professor Horvath has thus exposed some of the premises on which a 
sociology of law can be based, and proposed a unitary point of departure from 
which its contemporary inquiries can proceed. He has explained, on an adequate 
theoretical basis, both the lack of warrant for the exclusive claims of any 
particular philosophical approach to law, and the clear warrant for the import- 
ance, within its due sphere, of each of the main approaches. Incidentally to these 
contributions he has repelled the neo-Kantian attack on the sociology of law 
with neo-Kantian weapons, hoisting it as it were by its own petard. By that 
achievement he has opened a way of escape for neo-Kantians from the sceptical 
defeatism of its Kelsenite version; and he has also built a bridge of conciliation 
between the philosophical logicism which has come to dominate so much of 
Continental juristic thought and the dominantly empirical and pragmatist 
approaches of Anglo-American countries.35 

Such a reconciliation, which might permit a real resumption of communica- 
tion between widely diverse traditions, might well, once it becomes understood, 
provide a major stimulus to juristic effort. And this stimulus might well be 
sharpened by the modern version of Cartesianism which finally brought 
his juristic theory, laying a philosophical foundation, alongside the empirical 
sociological foundation for the study of the psychological (including the 
introspective) components of legal institution. 

lLMAR TAMMELO * 

epistemology ("cogito") and logic ("ergo") but also those of ontology, axiology and 
psychology in the verb "sum" in man's relations to the external world. For a recent 
orientation of the theory of law towards the "sum" see L. Recasens Siches, Human Life, 
Society and Law in 20th Century Legal Philosophy Series, vol. iii, 7-341, and C. Cossio, 
"Panorama der Egologischen Rechtslehre" (1952) 40 Archiv fuer Rechts- und Sozialphilo- 
sophie 161- 215. Cf. also Leon Petrazhitsky's conception of law as a psychological reality, 
for which see N. S. Timasheff, "Petrazhitsky's Philosophy of Law", in P. Sayre (ed) Inter- 
pretations of Modern Legal Philosophies (1947) 736-50. For a critical evaluation of this 
"psychological" theory see K. Olivecrona, "Is a Sociological Explanation of Law Possible?" 
(1948) 14 Theoria (A Swedish Journal of Philosophy and Psychology) 167.207. 

35 Cf. Stone, Province, 41 ff. 
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