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manv of its present weaknesses mav soon be corrected. 
Thus, while the Act may have been effective to reduce appeals on jurisdic- 

tional disputes and to reduce legalism, it is still to be observed that any system 
of arbitration machinery which allows disputes to be handled by two bodies with 
only clumsy reference machinery to ensure uniformity of treatment seems 
unlikelv to arrive at that balanced and weighted award so essential in industrial " 
disputes. There can be no compromise with the principle of unity of adminis- 
tration, as the working of the 1947 machinery has shown, and it may be that 
a return should be made to the system of one corporate authority having full 
responsibility for industrial peace.16 Within this authority individual judges, 
with the assistance of subordinate Commissioners to ensure mobility, could deal 
with various groups of industries and combine specialist knowledge with 
co-ordinated principles. It is to be hoped that the 1952 Act is a first step in this 
direction. If so, the cumbersome machinery may be necessary at this stage to 
prevent the Act being used to delay unduly the course of justice. The attitude 
of the parties to industrial disputes now seems more hopeful and the new Act 
may well open a new vista in the field of conciliation and arbitration. 

J .  K .  CHIPPINDALL, Legislation Editor-Fourth Year Student. 

THE VISITING FORCES ACT, 1952 

The Visiting Forces Act, 1952,l will enable the United Kingdom to ratify 
the Agreement between the Parties to the North Atlantic Treaty regarding the 
status of their forces2, and it will apply also to the British Commonwealth 
c o ~ n t r i e s . ~  Under the Agreement and the Act, the service courts of a visiting 
force of any country to which they apply are to have the right to exercise all 
the jurisdiction conferred on them by the law of their State over persons subject 
to its service law.* The courts of the receiving State are precluded from exer- 
cising criminal jurisdiction over members of such a force in regard to offences 
(1) arising out of and in the course of official duty, or (2) against the person or 
property of another member of the force, or (3) against the property of the 
sending State, unless the service authorities give notification of their intention 
to take no a ~ t i o n . ~  The local courts are also precluded from trying a member 
of the force who has already been tried by a service court for the same 0ffence.O 
There is no further immunity given under the Act to members of a visiting 
force from either the civil or criminal jurisdiction of the United Kingdom 
courts? 

16 I am indebted to 0. de R. Foenander, Studies in Australian Labour Law and Rela- 
tions (1952), for the basis of these suggestions. The learned author anticipated, and indeed 
suggested, many of the provisions of the Act here discussed and his treatment of the whole 
problem as presented by the 1947 Act is most illuminating. 

115 & 16 Geo. 6 & 1 Eliz. 2 c. 67. The Act will come into force on a date to be aro- 
claimed by 0rdeI in Council (s. 19 (2)  ). 

"9 June 1951. The Agreement came into force between France, Norway, Belgium and 
the United States on 23 AUE. 1953 (Cmd. 8279). - 

3 Section 1. 
4 Article VII (1) (a)  ; s. 2. There is a limitation in respect of death sentences (Art. VII 

( 7 )  (c)  ; S. 2 (4)  1. 
5 Article VII (3) : s. 3. 
6 Article VII ( 8 ) ;  s. 4. This does not apply to service courts in cases of breach of 

discipline (Art. VII (8) ). 
7 But under Art. VII (5) ( g )  of the Agreement no member of a visiting force is to be 

subject to proceedings for the enforcement f a judgment given in a civil claim arising out 
of acts done in the performance of duty (procedure is set out for the settlement of these 
and other tortious claims (Art. VII (5  and (6) ; s. 9 )  ). There is no similar immunity under 
the Act, but see infra n. 25. 
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When the government of a State permits the armed forces of another 
friendly State to enter its territory, the problem arises whether the members of 
the force are to be exempt from the exercise of either the civil or criminal juris- 
diction of the local  court^.^ 

The position of such friendly visiting forces has often been made the sub- 
ject of agreement or legislation. In the first World War agreements were 
concluded by several of the allied governments recognising the exclusive juris- 
diction of each other's service courts over members of their  force^.^ After the 
war the United Kingdom entered into two agreements1° conferring on British 
troops complete immunity from the criminal jurisdiction of the local courts, and 
immunity from the civil jurisdiction in respect of acts done in the course of 
duty. In the second World War in the United Kingdom and other British Com- 
monwealth countries, the United States forces had, subject to the right of 
waiverll, absolute immunity from the criminal jurisdiction of the local courts12, 
but no immunity was given to the forces of any other country. The United 
Kingdom concluded several agreements13 conferring on British forces absolute 
immunity from criminal proceedings in friendly foreign territory. The United 
States of America also concluded several similar agreements14, but no immunity 
has been granted either by legislation or agreement to friendly foreign forces in 
the United States. In the Agreement relative to the status of Members of the 
Armed Forces of the Brussels Treaty Powers15, members of visiting forces were 
expressly stated to be subject to the jurisdiction of the local courts. 

In Australia the only immunity from the jurisdiction of the local courts 
which has been granted was to the forces of the United States in the second 
World War?"fter the conclusion of the war, until the Japanese Peace Treaty 
came into force on 28 April 1952, Australian troops in Japan had the status of 

8 See G. P. Barton. "Foreien Armed Forces: Immunity fram Criminal Jurisdiction" - 
(1950) 27 B.Y.B. 188. 

Other problems which arise are: (1)  The limits within which the service authorities may 
exercise jurisdiction over members of the force. The general practice has been that service 
courts are permitted to exercise all jurisdiction centred on them by the law of their State 
subject to any limitations imposed by the receiving State (e.g. Allied Forces Act, 1940 
(Eng.) 3 & 4 Geo. 6 c. 51. National Security (Allied Forces) Regulations (Cwlth), S.R. 
1941, No. 302 (17 Dec.) ). (2)  The extent to which the service authorities are exempt from 
the supervisory jurisdiction of the local courts. (See G. P. Barton, "Foreign Armed Forces: 
Immunity from Supervisory Jurisdiction" (1949) 26 B.Y.B. 380). (3)  The extent to which 
the members of the force are exempt from the operation of local laws, e.g., laws prohibiting 
the carriage of arms, immigration laws, etc. (see s. 8 of the Visiting Forces Act, 1952). 

9 Franco-Belgian Agreement of 14 Aug. 1914; Franco-American Agreement of 14 Jan. 
1918; Anglo-French Agreement of 15 Dec. 1915; Anglo-Belgian Agreement of 15 April 1916 
(for a comment on this see Aughet v. The King (1918) 34 T.L.R. 302 (Court of Criminal 
Appeal) ) . 

1 0  Anglo-Iraq Treaty of 10 Oct. 1922 ( (1925) U.K.T.S. No. 17 (Cmd. 2370) ) ; Anglo- 
Egyptian Treaty of 26 Aug. 1936 ( (1937) U.K.T.S. No. 6 (Crnd. 5360) ). The Anglo-Libyan 
Treaty of 29 July 1953 ( (Cmd. 8914) not yet ratified) grants to members of the British 
forces similar immunity from the local civil jurisdiction, and immunity from the execution 
of any judgment against the person, pay, or equipment of any such member. 

11 Exercised only once by the U.S. Authorities in the United Kingdom ( R .  v. Hulten and 
Jones (1945) The Times, 20-21 Feh. 1945. 

1 2  E.g., the United States of America (Visiting Forces) Act, 1942 (Eng.) 5 & 6 Geo. 6 
c. 31, implementing an  agreement of 27 July 1942 

1 3  With Belgium (Agreement of 11 March 1946 (Crnd. 6790) ), China (Agreement of 
7 July 1945 (14 U.N.T.S. 455) ), Ethiopia (Agreement of 19 Dec. 1944 (Crnd. 6584) ), 
Portugal (Agreement of 14 April 1945). An Anglo-French Agreement of 19 April 1948 
( (1948) U.K.T.S. No. 44) confers immunity where the victim of the offence is also a member 
of the U.K. forces. 

1 4  With Belgium (Agreement of 4 Aug. 1943 (1943) U.S. Executive Agreement Series 
No. 395), China (Agreement of 21 May 1943, id. No. 360), Egypt (Agreement of 2 March, 
id. No. 356), Japan (Agreement of 28 Feb. 19521, Germany (1952). 

1 5  1949 (Cm.d. 7868). 
1Wational Security (AIlied Forces) ReguIations (Cwlth.), S.R. No. 241 (27 May 19411, 

amended by S.R. No. 457 (20 Oct. 1942). Any member of the U.S. forces arrested or charged 
with an offence could be withdrawn from the jurisdiction of the Australian courts upon 
request by the U.S. authorities. The Commonwealth Government also assumed the liability 
in negligence of members of the U.S. forces in certain cases, and the amount so paid was 
credited against Lend Lease obligations. 
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occupation forces, and were not amenable either to Japanese civil or criminal 
jurisdiction. But the position of the Australian and other British Commonwealth 
forces now in Japan as part of the United Nations forces in the Korean action 
was not until recently governed by any agreement, the Japanese having asserted 
that they were entitled to exercise jurisdiction over these forces.17 

In the absence of any agreement or legislation on the subject, some writers 
and judicial decisions support the view that there is a rule of international law 
under which permission given to a foreign friendly force to enter a State implies 
a waiver of all civil and criminal jurisdiction over members of the force by the 
local courts of that State.'' There is also authority for the view that such 
immunity from the jurisdiction of the local courts exists only in certain circum- 
stances, e.g., in respect of offences committed within the camp or while on dutylg, 
or where the exercise of such jurisdiction would be inconsistent with the main- 
tenance of the efficiency and discipline of the force.20 But municipal courts have 
often refused to recognise or apply any such rule, however limited.21 

This examination of international agreements, legislation and cases seems 
to show that, apart from the arrangements mentioned above22, there i i  no recog- 
nition of any rule of international law under which the members of a friendly 
foreign force are entitled to any immunity from the local civil jurisdiction. In 
Wright v. Cantrell, Jordan, C.J., said that there was no support for the propo- 
sition that "a member of such a force cannot be sued in the territorial courts 
for debts which he may have contracted to local civilians or civil wrongs which 
he may have committed to their injury".23 This judgment has been criticised 
by an American writer24 who suggests certain limits on the exercise by local 
courts of civil jurisdiction, e.g., that members of a visiting force should not be 
liable to committal, or  for acts done in the course of but it seems clear 

1 7  The U.S. forces have immunity from Japanese criminal jurisdiction under an Adminis- 
trative Agreement of 28 Feb. 1952. Japan had resisted attempts by the members of the 
United Nations concerned in the Korean action to negotiate a similar agreement, and 
although the majority of offenders were handed over to the military authorities by the 
Japanese ~ol ice ,  this was regarded by Japan as an act of grace, requests for surrender having 
sometimes been refused. An agreement similar to that between the U.S. and Japan has now 
been concluded between Japan and the representatives of the British Commonwealth forces 
(26 Oct. 1953). 

1s H. Wheaton, Elements of  International Law (1866 ed.) 153 s. 95. 1 J. Westlake, 
lflternational Law (2  ed. 1910) 265. W. E. Hall, International Law (8 ed. 1924) 250-251. 
1 C. C. Hyde, lnternanional Law (2 ed. 1947) 819-820. Schooner Exchange v. McFaddon 
(1812) 7 Cranch 116, 146 (U.S. Supreme Court). Republic of Panama v. Schwartzjinger 
(1925) Annual Digest, 1927-1928, Case No. 114 (Panama, Supreme Court). Chung Chi 
Cheung v. The King (1939) A.C. 160 (P.C.). In re A.F. (1945) Annual Digest, 1943-1945, 
Case No. 43 (Greece, Tribunal Correctionel). 

1 9  1 L. Oppenheim, lnternational Law (7 ed. 1948) 759-760. T. J. Lawrence, Principles 
of lnternational Law (7 ed. 1923) 225. Galila Bassionni Amrane v. John (1934) Annual 
Digest, 1933-1934, Case No. 74 (Egypt, Civil Tribunal). Ministere Public v. Trinidafilou 
(1942) Annual Digest, 1914-1942, Supplement, Case No. 86 (Egypt, Court of Cassation). 
In re Gilbert (1945) Annual Digest, 1946, Case No. 37 (Brazil, Supreme Court). Ministere 
Public v. Tsoukharis (1943) Annual Digest, 1943-1945, Case No. 40 (Egypt, Mixed Court of 
Cassation). Manuel v. Ministere Publrc (1943) Annual Digest, 1943-1945, Case No. 42 
(Egypt, Mixed Court of Cassation). Contra R. v. Navratil (1942) Annual Digest, 1919-1942, 
Supplement, Case No. 85 (England, Assizes). In modern warfare, when troops are often 
billeted and are liable to be called to duty at any time, the distinction between in camp 
and out of camp, and between on duty and off duty cannot be clearly drawn. 

20 Wright V .  Cantrell (1944) 44 S.R. (N.S.W.) 45, 52. Chow Hung Ching v. The King 
(1948-1948) 77 C.L.R. 449, 465. Chung Chi Cheung v. The King (1939) A.C. at 175-176. 

2 1  Aughet v. rhe King (1918) 34 T.L.R. 302. R. v. Navratil (1942) Annual Digest, 1919- 
1942, Supplement, Case No. 85. Reference re Exemption of Uniced States Forces from 
Canadian Criminal l a w  (1943) S.C.R. 483. Affaire H. Kurz (1918) 45 Clunet 457. 

22 Supra n. 10. 
23 (1944) S.R. at 52. No immunity was granted thongh it was a case of defamation 

committed in the course of duty. 
24 A. King, "Further Developments Concerning Jurisdiction Over Friendly Foreign Armed 

Forces" (1946) 40 A.J.I.L. 357, 266-269. 
25 A. King, "Jurisdiction Over Friendly Foreign Armed Forces" (1942) 36 A.J.I.L. 539, 

563. The position of the home forces in the United Kingdom under s. 144 of the Army Act, 
1881 (Eng.) 44 & 45 Vic. c. 58 is that no soldier can be arrested or compelled to appear 
before a court on a civil claim which does not exceed $30, nor can judgment in a civil action 
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that British courts at least will not recognise any such limits unless imposed by 
Statute. 

With regard to the criminal jurisdiction of the local courts, it also appears 
that there is no general recognition of any rule of international law under which 
members of a foreign visiting force are entitled to absolute immunity, although 
such claims have been made.26 The basis of these claims is that the exercise by 
the local State of criminal jurisdiction is an interference with the maintenance 
of the discipline and efficiency of the force, which should at all times be subject 
to the exclusive control of its commanders. But it is not suggested that home 
forces are impeded in their efficiency by the fact that their members are subject 
to the jurisdiction of the local courts both in peace and in war.27 Any such 
rule of immunity would seem contrary to the constitutional principle of the rule 
of law that no man is above the law, and that every man is amenable to the 
ordinary tribunals.28 If such immunity were granted, moreover, there would be 
no compensatory assurance that any action would or could be taken by the 
service a ~ t h o r i t i e s . ~ ~  The United Kingdom courts have never accepted the view 
that they are prevented from exercising jurisdiction over members of a visiting 
force by any rule of international law, but that such an immunity can only be 
based on Statute. The same considerations apply to any contention for immunity 
in limited circumstances only. 

In the absence of recognition of any rule of customary international law 
under which members of a foreign visiting force are entitled to any immunity 
from the jurisdiction of the local courts, it follows that the jurisdiction of the 
service courts and the local courts is concurrent. As this situation gives rise to 
the possibility of retrial and double punishment for the same offence", and as 
States sending forces abroad are often anxious to secure for them the privilege 
of immunity, the position has often been the subject of agreements and 
legislation. 

With the exception of the Anglo-French agreement31 giving a limited right 
to immunity, all previous agreements and legislation have provided for either 
absolute immunity, subject to the right of waiver32, or no immunity.33 

The Agreement between the Parties to the North Atlantic Treaty regarding 
the status of their forces presents itself in the light of an attempt to solve the 
difficulties caused by a concurrence of jurisdiction, the claims to immunity by 

be executed against his person, pay or equipment. (Under s. 8 of the Visiting Forces Act, 
1952, these privileges could be extended to members of visiting forces.) See the Anglo- 
Libyan Treaty (29 July 1953, supra n. 10). The Bonn Convention 11, on the Rights and 
Obligations of Foreign Forces and their Members in the Federal Republic of Germany (26 
May 1952 (Cmd. 8571), the other Parties are the United States, the United Kingdom and 
France), does not grant any immunity from the local civil jurisdiction to members of a 
visiting force, but protects the person, pay and equipment of any such member from the 
enforcement of any civil judgment, and provides for the suspension of proceedings where 
official duties prevent any member from being able to attend and protect his interests. 

26 A note of the United States Government to Canada of 10 Feb., 1944, claimed such 
immunity under international law. 

21 A. V, Dicey, Law of the Constitution (9 ed. 1939) 300, "A soldier's position as a 
citizen." 

28 A. V. Dicey, id., at  193. This applies to the home forces with the exception noted 
supra n. 25. 

29  Offences triable by the service courts may not include all offences triable under the 
law of the local State. In a US.-U.K. note of 27 July 1942 an assurance was given that the 
U.S. service courts would take appropriate action in case of any suspected offence by a 
member of the U.S. forces. 

30 Under s. 2 of the Allied Forces Act, 1940, no trial was permitted by a U.K. court 
where the offender had already been tried by a service court for the same offence. The 
position under the Visiting Forces Act has already been mentioned. 

31Supra n. 13. Under Bonn Convention I1 (26 May 1952, supra n. 25) the service 
authorities have exclusive criminal jurisdiction over members of the forces, and the German 
courts have jurisdiction only in those cases where there is an offence under German law in 
respect of which the service courts have no jurisdiction. 

32 Supra n. 13 and n. 14. This was the position of the U.S. forces in the second World 
War in all British Commonwealth countries. 

33 E.g., the Allied Forces Act, 1940, and the Agreement between the Brussels Treaty 
Powers, supra n. 15. 
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sending States, and the denial of immunity by receiving States. It provides that 
while jurisdiction is, subject to  exception^^^, concurrent, the service courts shall 
have the primary right to exercise jurisdiction in certain circumstances, and in 
all other circumstances the courts of the local State shall have the primary right, 
but that each State shall notify the other if it intends to take no action.35 

Thus the Agreement recognises the concurrence of jurisdiction although 
its effect is to preclude the local courts from exercising jurisdiction in certain 
cases where action has been taken by a service court36. To this extent a degree 
of immunity is accorded to members of visiting forces which is not recognised 
as necessary under international law. This immunity is not, however, as exten- 
sive as that granted to the United States in the second World War, and on the 
other hand the agreement has the advantage of ensuring that in all cases some 
action will be taken against an offender either by the service courts or the local 
courts. Further, it has the advantage of being a uniform system applying among 
all the countries Parties to it3", which has hitherto been lacking in a great 
number of conflicting local  agreement^^^. 

ELIZABETH EVATT, Legislation Editor-Third Year Student. 

DAMAGE BY AIRCRAFT ACT 1952 (N.S.W.) 

Though not new to aviation law in other countries1, the provisions of this 
short Actla are new in Australian legislation, both Commonwealth and State. 

Section 2 provides: 

(1) No action shall lie in respect of .trespass or in respect of nuisance, 
by reason only of the flight of an aircraft over any property at a height 
above the ground which, having regard to wind, weather, and all the 
circumstances of the case is reasonable, or the ordinary incidents of such 
flight, so long as the provisions of the Air Navigation Regulations are duly 
complied with. 

(2) Where material loss or damage is caused to any person or property 
on land or water by, or by a person in, or an article or person falling from, 
an aircraft while in flight, taking off or landing, then unless the loss or 
damage was caused or contributed to by the negligence of the person by 
whom it was suffered, damages in respect of the loss or damage shall be 

34 In cases where the offence is triable by the law of one State only that State has of 
necessity exclusive jurisdiction, Art. VII (2) (Visiting Forces Act, 1952, s. 3 (2) ). 

35 Article VII (3).  
36 Article VII (3)  and (8). The position under the Visiting Forces Act, 1952, ss. 3 and 

4, is the same. 
37 The Visiting Forces Act, 1952, and the Canadian ratifying Act apply also to 'the other 

British Commonwealth countries. Similar Commonwealth legislation would be valid if 
limited to time of war, but in peace time it may not be valid under the Defence Power (Con- 
stitution s. 51 (vi) ). But if a treaty were concluded with the State to whose forces it was 
desired to extend immunity, the legislation so far as it applied to those forces would prob- 
ably be valid under the external affairs powers given by placitum xxix of s. 51 of the - 
Constitution. 

38 The Anglo-Libyan Treaty (29 July 1953, supra n. 10) follows this Agreement to a 
certain extent in granting to the British forces immunity from the local criminal jurisdiction 
in similar circumstances to those which would, under the Agreement, give the service anthori- 
ties the primary right to exercise jurisdiction. 

1 Civil Aviation Act 1949 (Eng.) (12, 13 & 14 Geo. 6 c. 67) s. 40 which repealed s. 9 
of the Air Navigation Act 1920 (10 & 11 Geo. 5 c. 80) where these provisions were first 
enacted. There is similar legislation in New Zealand and the United States. 

l a  No. 46 of 1942. 




