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It has been asserted that "long before the establishment of the Chancery 
as a court of justice older tribunals had exercised a jurisdiction both at law 
and in equity. The beginnings of English equity are to be sought in the history 
of these older courts-the common law courts themselves, the local courts, the 
ecclesiastical courts. . . ."I Other authors have traced the development of 
equitable procedures and remedies in the Courts of Eyre2 and in the Royal 
 court^.^ This paper will attempt to trace some of the historical antecedents of 
these procedures and remedies in the Anglo-Saxon laws and their utilization in 
the English local courts and in the borough customs at the same time that they 
were being further developed and applied in the Royal courts. 

The remainder of this article will be divided into sections dealing with the 
Royal prerogative to secure justice not available in the local courts, and 
66 equitable" remedies and procedures in actions which we would now typify as 
being actions for breach of covenant or contract, abatement of continuing 
trespasses and nuisances, restitution of wrongfully obtained or detained chattels, 
and actions for waste. 

I. THE EXERCISE OF ROYAL PREROGATIVE TO SECURE 
JUSTICE NOT AVAILABLE IN THE LOCAL COURTS 

As is well known, the essence of equity consisted in the petition of a suitor 
to the King alleging that the petitioner was unable to secure justice either 
because of some lack in the legal remedies then available or, occasionally, 
because of the wealth or power of the defendant. In short, equity was an inter- 
ference with the normal process of the law.4 It has been demonstrated that this 
petitionary procedure was not a sudden innovation in the development of 
equity, but that it was inherent in the emergent common law actions of the 
eleventh and twelfth centuries.5 
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An examination of the Anglo-Saxon laws discloses that this petitionary 
procedure was not a sudden adoption of Norman laws nor a development of the 
common law, but that it was a continuation of an ancient ~rocedure. AEthelstan 
(ca. 925-939) promulgated a law that:6 

If a lord refuses justice, by taking the part of one of his men who has done 
wrong, and application is made to the king (about the matter, the lord) 
shall pay the value of the goods (in dispute) and give 120 shillings to the 
king. He who applies to the king before he pleads as often as is required 
for justice (at home) shall pay the same fine as the other would have had 
(to pay) if he had refused him (the plaintiff) justice. 

This law was a seeming recognition that "applications" had been made to the 
King in such numbers that it had become a burden which had to be alleviated 
by the imposition of fines upon applicants who had not exhausted their remedies 
in the local tribunals. Subsequent laws of AEthelstan attempted to implement 
the above law by providing that "if any man is so rich, or belongs to so powerful 
a kindred that he cannot he punished, and moreover is not willing to desist (from 
his wrongdoing), you shall cause him to be removed to another part of your 
kingdom. . . ."7 These latter laws, while of very general application again seemed 
to provide for an extra-ordinary procedure when the wrongdoer was beyond the 
reach of the ordinary process of the law. 

No further laws relating to this extra-ordinary procedure apparently were 
enacted until the reign of King Edgar (ante 962) who reiterated and amplified 
the law of King AEthel~tan:~ 

And no one shall apply to the king about any case, unless he cannot obtain 
the benefit of the law or fails to command justice at home. 
§ 1. If the law is too oppressive, he shall apply to the king for mitigation. 

Is not the above subsection a precursor of Blackstone's citing of Grotius's state- 
ment that the reason for equity is "the correction of that wherein the law (by 
reason of its universality) is deficient"? 

Unfortunately, the author has been unable to discover any writs issued by 
AEthelstan or Edgar enforcing their laws. It remained until ca. 990-992 A.D. 
before a subsequent regent, King AEthelred, issued a judicial writ which 
stated :lo 

Then the king sent his seal to the meeting at Cuckamsley by Abbot AElfhere 
and greeted all the witan who were assembled there, namely Bishop 
AEthelsige and Bishop AEscwig and Abbot AElfric and the whole shire, 
and prayed and commanded them to settle the case between Wynflaed and 
Leofwine as justly as they could. 

This equivocal writ could he interpreted to mean that the King was conferring 
jurisdiction to hear this case upon the witan, or that the witan was to act justly 
in the matter, or possibly that the witan was to expedite the matter. Whichever 
interpretation be correct, it does reflect a direct intervention by the King in the 
judicial process. Subsequently (ca. 995-1005/6), King AEthelred again issued 
a writ which stated:ll 

When the claim was known to him, he sent a letter and his seal to Arch- 
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bishop AElfric, and gave him orders that he and his thegns in East Kent 
and West Kent should settle the dispute between them justly, weighing 
both claim and counterclaim. 

This writ fails to mention any tribunal, hence it may be interpreted as a 
command to settle the dispute in an extra-judicial manner. However, the wolds 
"claim and counterclaim" may indicate the pendency of litigation in the strict 
sense. In any event, the king was exercising his royal prerogative to effectuate 
justice. 

Another historical hiatus of approximately twenty years occurred before 
King Canute, following the example of his predecessors, enacted (ca. 1027-1034), 
"And no one shall appeal to the king, unless he fails to obtain justice within 
his hundred". In partial implementation of this edict, the law further provided 
that the borough court was to be held three times a year and the shire court 
twice a year, "unless need arises for more frequent meetings". This same section 
further provided that the bishop of the diocese and the ealdorman should attend 
the courts and "they shall direct the administration of both ecclesiastical and 
secular law".12 Although both systems of law were to be administered in the 
same court, this law seemed to recognize the dichotomy. 

Unfortunately, no further Anglo-Saxon laws have been discovered relating 
to this prerogative right of the king. The so-called laws of William the Con- 
queror which may13 have been in effect after the Conquest, copied, in almost 
a verbatim manner, the prior law of Canute, "And no-one shall appeal to the 
king until he fails (to obtain justice) in the hundred or county courts."14 In 
spite of the doubtful authenticity of this 'law", the Conqueror, in at least seven 
and perhaps sixteen cases, intervened by ordering the creation of a special 
court in meo loco to try these cases. Some of these cases involved the activities 
of county courts, but the addition of royal commissioners in effect made them 
royal rather than local courts; hence any discussion of these cases is beyond 
the scope of this article.15 

11. EQUITABLE REMEDIES IN CONTRACT AND SALES CASES 

Rescission and Restitutwn 

A searching examination of the Anglo-Saxon laws discloses that the Anglo- 
Saxons must have had some conscious or sub-conscious feeling that money 
damages ordinarily would be adequate compensation for the injured party when 
the damage or injury occurred as the result of a breach of a contract of sale. 
This seems logical in that the law of "contract" and "sale" was quite rudimen- 
tary, generally dealing with the sale of livestock or articles of an easily fixed 
value.16 It  is therefore difficult to piece together any general pattern of law 
providing for the rescission of a sale with the consequent return of the article 
to the vendor and the restitution of the purchase price to the purchaser. However, 
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when the "sale" involved an unusual res, the law seemed to be quite advanced. 
For example, King AEthelberht (ca. 616-617) declared:'" 

If a man buys a maiden, the bargain shall stand, if there is no dishonesty. 
If however there is dishonesty, she shall be taken back to her home, and 
the money shall be returned to him. 

It would be difficult to find today a clearer, more succinct statement of the 
rescission and restitution remedies afforded the purchaser who has been the 
victim of a fraudulent sale or one affected by innocent misrepresentation. 

The laws of Ine (ca. 688-694) in regard to the sales of animals perhaps 
reflected a morality which has not been equalled to this day:ls 

If anyone buys any sort of beast, and then finds any manner of blemish 
in it within thirty days, he shall send it back to (its former owner) . . . 
or (the former owner) shall swear that he knew of no blemish in it when 
he sold it him. 

This law may have been inspired by the fact that it was too difficult to establish 
judicially the monetary damages for a "blemish". The value of a healthy animal 
could be readily determined while the damages caused by "any sort of blemish" 
would present a vexing problem. It is interesting to note that the Berwick Guild 
Statutes (1249) and the Grimsby Charter (1259) l9 indicated that this perplexing 
problem seemingly had been solved. The Berwick Statutes provided that if the 
goods were "good above and worse below, the seller of the thing ought to 
smend it by the view and decision of honest men appointed for this purpose".20 
It would appear that if the "worse quality" were established, the contract of 
sale would be rescinded; the similarity of concepts between this charter and 
the laws of Ine is quite striking. 

The custom of the borough of Exeter (ca. 1282) shows an arresting change 
in concept from the laws of Ine in that the laws of Ine provided for a general 
implied warranty of fitness, while this charter allowed rescission only in the 
case of an express warranty 

If a man sells another a beast warranted as sound, and it is not sound, 
and he afterwards denies that he warranted it, then the buyer shall prove 
that he did so, by his suit, and the other shall then take back the beast; 
but the bailiffs must cause the beast to be examined to see if it is truly 
(sound) or not, and the plaintiff shall swear by his sole oath on the halidom 
that the beast was not damaged by him or in his keeping, or by his 
negligence, etc . 

Specific Performance 

As has been previously stated in this paper, the Anglo-Saxon law of 
contract and of sales was quite undeveloped, one result being that a breach would 
usually be compensated for in damages, rather than in requiring performance 
of the agreement. Only one law which provided for a type of specific perfor- 

" AEthelberht 77, Attenborough, supra n. 6, at 15. Cf. transl. in 1 Eng. Hist. Documents 
(1952) 359. 

Ine 56, Attenborough, supra n. 6, at 55. Cf. transl. in 1 Eng. Hist. Documents (1955) 
370. - .  

"Borough Customs (1906) 21 Selden Society 182. 
" Ibid. 
" Ibid. 
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mance has been discovered during this period. Alfred the Great (ca. 892) 
provided22 that "we enjoin you, as a matter of supreme importance, that every 
man shall abide carefully by his oath and pledge". If a man pledged "himself 
to something which it is lawful to carry out and proves false to his pledge, he 
shall humbly give his weapons and possessions to his friends to keep, and remain 
40 days in prison . . . and undergo there whatever (sentence) the bishop 
prescribes for him . . .". If the man refused to submit humbly, force was to be 
used to take him, and if he were killed, no wergeld was to be paid for his death. 
If he successfully escaped prison, he was to be banished and excommunicated 
from the Church. It would appear that the provisions of this law would include 
any pledge whether in an ecclesiastical or secular matter, the excommunication 
being added as an extra sanction rather than indicating that only religious 
pledges were therein encompassed. 

The borough customs of the city of Romney (1498) provided that when 
the plaintiff prevailed in an action on a covenant, "ande upon law ydon be the 
defendant juget for to hold the covenant, ande the damagez taxed as it is before 
seyd, ande the suerte as it is before seyd, if it be   hall en gad".^^ The twelfth 
century custom of Preston ~rovided that if a burgess should buy goods and the 
seller should "rue the bargain", he was to pay the buyer double the amount 
of the earnest money, but "if the buyer fingers the goods, he must either have 
them or 5s. from the seller (as rue bargain)".24 This custom seemed to reverse 
rather the later equitable concept that specific performance cannot be had unless 
there is a mutuality of remedy.25 It is interesting to compare the Preston custom 
with that prevailing in the Irish city of Cork in 1614 which provided:26 

. . . that every person of the citizens that give in court an earnest of God's 
penny for performance of any bargain, shaII perform it, so as the mayor 
etc. give full benefit unto the party giving his God's penny. It is also made 
a byelaw, that whoever shall refuse to make good his bargain after 
delivering his earnest shall be disfranchised of his councillorship and 
freedom within the city and shall forfeit . . . E20. 

The Preston custom gave the buyer the right to elect either specific performance 
or damages, while the Cork custom made specific performance mandatory 
against the buyer. 

In two cases decided in the Bishop of Elyys Court at  Littleport, the court 
ordered that one defendant be distrained to make 400 of sedge which was the 
shortage in an agreement to make a thousand of sedge; in the other case the 
defendant was commanded distrained to perform his covenant to make a new 
"r~ther".~* In a third case, "John Sarle was attached to answer John Tepito 
of a plea that he do render him 2,400 turves, whereof the said John confesses 
2,200 which (the court awards), etc. . . . and as to the residue, (he says that) 
in nought is he bound to him, and of this he proffers his law. Afterwards this 
is f o r b ~ r n e " . ~ ~  It  should be noted that in two of these cases, performance was 
ordered; in the third it was requested and was not denied as a matter of law. 
These are clear examples that at least one local court was acting in personam in 
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the ordering of specific performance. Long prior to the date of the above cases, 
the Manor Court of the Abbey of Bec in 1290 held that? 

William Brond is convicted by six lawful men of having agreed with Maud 
Nicholas's daughter to demise to her a half acre of land for a term of 
years. Therefore it is ordered that he do keep the said covenant made 
between them and established by the oath of the said (six) men. 
It is interesting to observe that at least one fair court in 1275 was ordering 

specific performance of a personal service contract. One Richard agreed to 
place himself in the service of one John for a period of one year for ten 
shillings. The service commenced, but then Richard repudiated his service and 
left taking some of John's spices with him. The court ordered:30 

Therefore, it is considered that the said (Richard) do serve the said (John) 
to the end of the term (of service) if he so please and that if the said 
John desires to recover against the said Richard the said 9s. for spices, 
let him attach Richard afresh and prosecute his right against him. 
In another case in this same court in 1291, the plaintiff alleged that he 

had purchased a pair of tongs from the defendant who failed to deliver and 
unjustly detained them. The case was settled between the parties on the following 
day, hence no relief was awarded.31 However, it is interesting to note that the 
plaintiff was claiming the article itself rather than damages and that initially 
the defendant did not attack the relief sought. Whether the defendant could 
have satisfied the plaintiff's claim by giving damages in lieu of the chattel, 
under the rule governing detinue actions,32 is problematical. It is difficult to 
state that this case was a detinue action, for cases which will be discussed in 
the latter part of this article show that the word "detain" was used somewhat 
loosely in these local courts. 

111. NEGATIVE AND AFFIRMATIVE INJUNCTIVE RELIEF IN TRESPASS 
AND NUISANCE ACTIONS AND RESTITUTION IN THE CASE OF 

WRONGFULLY OBTAINED CHATTELS 

An examination of the Anglo-Saxon laws fails to disclose any type of 
remedy which could be safely characterized as being injunctive in the modern 
meaning of the term. Of course, the majority of the laws were prohibitory of 
certain acts, but no recognition seemed to be given to the problem of the 
relief to be granted in continuing wrongs or nuisances. Legal thought seemed 
to stop at the punishment of one wrong and failed to comprehend the notion of 
one continuous act causing a series of wrongs. A, faint glimmering of our 
modern notion of continuing wrongs can be ascertained in the "so-called laws" 
of William the Conqueror. One provision forbade peasants from leaving the 
estate on which they were born to go to another estate. The owner of the second 
estate was ordered to send the peasant back to his former estate. The law 
further provided that "If estate-owners do not make another man's workmen 
return to their estate, the court shall do so."33 

"Select Pleas in  Manorial Courts (1888) 2 Selden Society 36. 
:Fair Court of  St. Ives, id. at 157. 
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In spite of this dearth of discovered antecedents, the concept of negative 
prohibitions and affirmative commands was well developed in the manor and 
piepowder courts of the Middle Ages. The Manor Court of the Abbey of Bec 
in 1246 stated, "The court has presented that Simon Combe has set up a fence 
on the lord's land. Therefore let it be abated."34 This case fails to indicate 
who was to abate the continuing trespass. It would seem reasonable to assume 
that the court was directing the defendant to do so. In 1278, the Manor Court 
of the Abbot of Ramsey was presented with a case where the defendant had 
appropriated to his own use lands which belonged to another. The court 
ordered, "Therefore be this put right and be he in mercy for his trespass, . . . ".35 

Again, it would appear that this continuing trespass was to be abated. The same 
court in a later case stated:36 

They say as they have said before that the men of Morborne and Haddon 
have diverted a water-course at Billingbrook. Therefore let this be put 
right and a day is given for having it put right before the hundred (court) 
on the feast of S. Mary's Conception. 

In each of the preceding three cases it does not clearly appear that the court 
was ordering the trespasser to abate the trespass, and it is possible to surmise 
that some official of the court was directed to correct the situation. This per- 
plexing problem also exists in relation to the Royal Courts, which on some 
occasions directed the writs to the Sheriff while, on other occasions, the writs 
were addressed to the defendant. The author is inclined to agree with Dr. 
Hazeltine's view that "in cases of the interposition of the sheriff the writ of 
prohibition is (not) robbed of its character as the court's order in personam, 
for the sheriff acts merely as the court's officer in informing the party of the 
court's c0mmand",3~ and believes that this applies equally to the interpretation 
of these local court cases. 

This belief is supported, to some extent, by a number of the cases given 
in the "Book of Precedents" for the Court Baron, for example:38 

And it was witnessed that the sergeant of C. deforces the lord's tenants 
from fishing in the Cherwell as they were wont. And it is ordered that the 
bailiff with the whole franchise do go to the said water and cause it to 
be fished and do cause it to be safely guarded throughout his bailiwick 
until (the deforcers) shall find pledges to amend the trespass to the lord 
in his court. 

This "precedent" would seem to direct the bailiff to preserve the status quo 
until the defendants found pledges to amend the apparent continuing trespass. 
Although the bailiff was directed to act personally, the effect of the court's 
ruling was to act in personam against the defendant. In four cases39 decided 
in the Court of View of Frankpledge at Weston in the year 1340, affirmative 
injunctive relief seems to have been awarded. In the first case, the defendant 
caused a purpresture by placing his dungheap on the King's highway to the 
nuisance of the country. "Therefore command is given that it be at once 
removed, and further that the said Warin (the defendant) be in mercy; . . . ". 
In the second, the defendant raised a wall upon the soil of, and to the nuisance 
of, his neighbour. "Therefore command is given that it be abated, . . . ". In 

"Supra n. 29, at 6. 
88 Id. at 93. 
" Zbid. 
" Hazeltine, supra n. 1, at 283. 
" (1890) 4 Selden Society 72-73. 

Id. at 98. 
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the third, the defendant stopped a watercourse and a path to a mill, "Therefore 
command is given that the water be brought back into its old course and that 
for the future the ~ a t h s  be used." In the last, the defendant ~ l o u ~ h e d  and 
appropriated to himself three furrows from the King's highway to the prejudice 
of the King and the nuisance of the country, "Therefore be he in mercy, and 
command is given that this be put to rights forthwith." It  seems somewhat 
surprising that the relief awarded was not stereotyped; each command seemed 
to be tailored for the particular fact situation. This again would appear to be 
evidence, although perhaps slight, that the court was acting in personam. 

The borough customs of the Middle Ages seemed quite cognizant of the 
trespasser who was a continual offender. The city of Leicester (1277) provided 
that where crowds committed batteries and burglary, being without property, 
they were not subject "to be brought to justice". Therefore, "let them have 
justice done upon them in their bodies, to stand to right. And if they do not 
amend, and are customary doers of such outrages, let them be banished from 
the town".40 Whether the banishment would be enforced by the court itself 
or by the officials of the town is conjectural. The Ipswich custom in 1291 
provided for the imprisonment of those accustomed to do wrong. 

But if it happen perchance that any one trespasses in the form aforesaid 
through rashness, who is not wont thus to do wrong, he shall not be 
punished by the penalty of the imprisonment aforesaid, but the penalty 
shall be mitigated in his case by the grace and decision of the court, but 
so nevertheless that he make satisfaction for the damages deraigned against 
him.41 

The custom of Hereford (1486) provided that initially the bailiff was to 
punish a common trespasser and if he failed to change his ways: 

In full court before his fellow citizens let him openly lose his freedom as 
a perjured man and as disobedient to the bailiff and his commonalty, and 
let his name be blotted out of the book of the bailiff; and afterwards if 
he shall not be amended let him be imprisoned, and there stay until he 
find sufficient security at the pleasure of the bailiff in open court. . . .42 

Although these cases are distinguishable from the ordinary case of a continuing 
trespass (for example the diversion of a stream, or the placing of a fence on 
the land of another), they do illustrate the efforts of the courts to act in personam 
in the restriction of repetitious acts of trespass. 

I t  seems a little surprising, perhaps, that the merchants' courts also adminis- 
tered equitable type relief in the abatement of nuisances and the prohibition 
of continuing trespasses. In fact, the type of relief granted seems to be indis- 
tinguishable from that granted in the shire and seignorial courts. In the year 
1291 a defendant was "distrained by a tapet" for obstructing a street on the 
quay in front of his house and under his sollar (a garret or upper room). 
Subsequently, after an inquest had been taken, the defendant was amerced and 
the obstruction was ordered to be opened.43 On the same day, another defendant 
was distrained for erecting a "penthouse" on the quay near the sollar of 
another. I t  was ordered "that it be torn down"; the defendant was amerced and 
the street was ordered cleared.44 

40 Borough C u s t o m  (1904) 18 Selden Society 83. 
a Ibid. 
" Id. a t  84. . -- --. 
"Select Cases on the Law Merchant (1908) 23 Selden Society 43, 46. 
" 1 bid. 
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A few years later (1293) in the same fair court, a defendant was found 
guilty of selling his wares in a certain house rather than "in the frontages of 
the fair". An order was therefore given: 

To Simon Wallis to attach all the said goods, until he shall make satis- 
faction for the trespass. Afterwards he finds a pledge, to wit Peter of 
Tooting, that he will not hereafter sell such wares there; and the amerce- 
ment is remitted by Brother Reginald of Castor because he is poor, as it 
is believed. And on the same suretyship let him pay 12d. to the lord-abbot 
that he may lawfully sell the said wares there this year.45 

It is difficult to discover a more perfect example of equitable relief than is 
disclosed in this case. A pledge is secured by the defendant to make certain 
that he will not repeat his "trespass"; the amercement is remitted because of 
the poverty of the defendant and arrangements are made so that the defendant 
may comply with the law. The same court in 1300 was presented with three 
cases wherein the defendants had let their real property to the use of harlots 
contrary to the ordinance of the fair.46 In each case the court ordered that the 
harlots be removed. In one of the cases there was also "a deficiency of water 
in (the defendant's) row" that was ordered to be corrected. In a fourth case, 
four cooks had placed a penthouse made of holly much too near the fire to 
the great danger of the vill. "Therefore it is ordered that this be emended, etc." 
Two years later, the same court was presented with a case wherein the defendant 
had a "muck-heap which is too high, to the nuisance of those passing by. There- 
fore order is given that (this be abated), and he is in mercy 6d. for the 
trespass".47 Although the preceding cases failed to indicate that the court was 
directing the defendant to abate the nuisance or continuing trespass, it is 
submitted that it is logical to assume (as before stated) that the court was 
ordering the defendant rather than the fair officials to take action. 

Restitution of Chattels 

Other writers have traced the origin and development of the "appeals of 
robbery and larceny" which enabled victims of theft or robbery to follow 
goods in the hands of the thief or the possessor and recover them?8 Any attempt 
to recount this development would be mere repetition and beyond the scope of 
this article, in that the appeal was originally founded upon a concept of self- 
help in regaining possession, while this article is primarily concerned with cases 
wherein the right of the owner to specific restitution of his chattels is recog- 
nized in cases of unlawful taking and detention which do not indicate that an 
appeal was involved. 

In all the Anglo-Saxon laws only one law has been discovered which 
provided for restitution in cases other than theft or robbery. AEthelberht pro- 
vided that where a freeman committed adultery with the wife of another 
freeman, "he shall pay (the husband) his (or her) wergeld, and procure a . . 

second wife with his own money, and bring her to the other man's home"?9 
This law seemed to recognize that the payment of the wergeld would not be 
sufficient compensation and that the procurement of a new wife would be 

" I d .  at 56. 
' I d .  at 7475. 
47 Id. at 84. 
" J. B. Ames, "The History of Trover" (1877) 11 Harv. L.R. 277ff.; 2 Pollock & Mait- 

land, History of English Law ( 2  ed. 1903) 157. 
" AEthelberht 31, Attenborough, supra n. 6, at 9. Cf. transl. in 1 Eng. Hist. Documents 

(1955) 358. 
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rudimentary restoration to the status quo, a sort of restitution in kind. The next 
example of restitution is found in the Coronation Charter of Henry I wherein 
he stated that if anyone took possession (after the death of his brother King 
William) of anything belonging to Henry I or to any other person, "it shall 
be restored immediately in full but without payment of compensation". If the 
possessor retained the thing, "he in whose possession it is found shall pay 
heavy compensation to me"." This "law" seemed to be a type of qualified 
amnesty granted for a wrongful taking (occuring after the death of William) 
conditional upon restitution of the "things" taken. 

In the Court of the Bishop of Ely at Littleport (1317) the plaintiff brought 
an action of trespass alleging that the defendant "carried off 9 hundreds of 
his sedge and unjustly detains them from him". The plaintiff waged his law, 
but the defendant failed to do so and the court "considered that the said John 
of Elm (the plaintiff) do recover his sedge and that the said John Fox be in 
mercy (3d.) ; pledge, John of Elm".51 An examination of the reports of this 
court indicates that this is the only one allowing specific restitution in place 
of the usual remedy of damages. Was this defendant a poor man? Were sedges 
in short supply in 1317? Or is the answer much simpler-i.e. the plaintiff 
desired the sedges and the court was not bothered with recondite doctrines to 
be developed at a later date? Six years before the decision in the above case, 
the Manor Court of King's Ripton apparently awarded restitution when it was 
not asked for by the plaintiff. The plaintiff complained that he had caught 
the defendant's ox which had trespassed upon the plaintiff's meadow and while 
driving it to the lord's pound, the defendant took the ox from the plaintiff and 
beat him "to his damage 20s.; and thereof he produces suit". The court 
awarded "that the said John (plaintiff )recover his damages (which are taxed) 
at 6d. and do have return of the ox, and let the said Henry be in mercy for 
his trespass; . . .".52 I t  would appear that the ox was awarded to the plaintiff 
not so much as specific restitution (because the ox did belong to the defendant), 
but in order to effectuate a distraint of the ox for its trespass. If this interpre- 
tation be correct, then the lack of correlation between what was asked for and 
what was awarded seems comprehensible. 

In the Fair Court of St. Ives in 1291, the plaintiff complained that the 
defendant unjustly detained "three quarters of wheat, one quarter of rye, and 
one quarter of malt, worth 32s., to his, William's damage 20s.; . . .". The 
defendant failed to make a proper denial, "And therefore it is awarded that the 
said William recover his chattels against the said Austin together with his 
damages, and he (the defendant) is in mercy for the unjust detention; . . .". 
Inasmuch as the damages alleged (20 shillings), were much less than the value 
of the chattels (32 shillings), it seems obvious that the plaintiff assumed that he 
would be granted restitution of them as a matter of course. It may be argued, 
of course, that this case involved an action of detinue, rather than trespass, and 
that detinue is framed upon the concept of a return of the chattel rather than 
damages.63 However, the defendant was not given any right to elect to pay 
damages in lieu of returning the chattels; hence it would appear that restitu- 
tion was made mandatory rather than in the alternative. 

The Coronation Charter of  Henry I ,  Cap. 14, Robertson, supra n. 8, at 283. 
The Court Baron (1890) 4 Selden Society 123-24. 

"Select Pleas in Manorial Courts (1888) 2 Selden Society 113. 
* 1 Select Cases on the Law Merchant (1908) 23 Selden Society 38. 
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IV. ACTIONS FOR WASTE 

It has been shown elsewhere that the common law writ of prohibition which 
gave a remainderman the right to obtain a writ forbidding a life tenant from 
committing waste was equitable in character. The sheriff was directed to prevent 
the doing of the threatened waste and was empowered to raise a posse comitatus 
to aid him, or the writ was directed to the life tenant forbidding him to commit 
waste and subjecting him to imprisonment for contempt if the waste were 
committed.54 This in personam approach in the Royal Courts in actions of waste 
was paralleled in the inferior tribunals. The Northampton custom (ca. 1260) 
provided that if the chief lord ~erceived that his tenants intended to waste or 
destroy the enfeoffed buildings, he was to seek the aid of the bailiffs "and the 
bailiffs at once shall go to the tenement and attach whatever they find, whether 
it be timber or anything timbered".55 This custom differed from the later 
common law approach in that the actions of the bailiffs were apparently extra- 
judicial and the enforcement was to be had by attachment of personalty rather 
than by contempt proceedings. The custom of Ipswich (1291) seemed to take 
a large step in the direction of the common law approach. If tenants (for life, 
for years, in dower and freebench) committed waste, the reversioner had an 
action to demand the tenement before the bailiffs "by gage and pledge . . . 
as well as by a writ". After the third summons, the reversioner was to go to 
the tenement with one or two coroners and with the oath of twelve men the 
amount of the waste was to be ascertained. The tenant was then "warned" to 
appear on a certain day to find surety "to restore the waste". If the tenant 
failed to appear, the reversioner was entitled to recover seisin and damagesJ6 

The fifteenth century custom of Dover seems very peculiar in that it would 
appear to limit actions of waste to situations where the act of waste deprived 
the reversioner of his rent, in which event, "than uppon that the mayre and the 
baily shall defende (i.e. forbid) the tenaunte of the tenements that he doo no 
wast ne stripement in no ~ y s e " . ~ ~  The customs of Winchelsea (15th century), 
Hastings (1461-83), Hereford (1486), Kilkenny (1524), and other cities seem 
to be quite uniform in concept in that the tenant guilty of permissive or volun- 
tary waste was to be ordered (usually by the bailiff) to restore the premises 
and if the tenant were financially unable to do so, the reversioner was entitled 
to take possession. The Winchelsea and Hastings customs expressly provided 
for judicial proceedings by stating, "the bayle and jurates at the sute of hym 
that claymeth the reversion shall compelle hym that so holdethe to repayre and 
sufficiently manteyne if he be sufficient; and if he be not sufficient, then, after 
the sufficiens of his facultie, it ought to be repayred, by the consyderacioun of 
the bayle and jurates reasonablye; . . ."J8 In short, the court was utilizing an in 
personam remedy which was limited only by the defendant's financial ability 
to perform. 

The community of Ipswich in 1291 provided for waste pendente 
a problem which had been previously dealt with by the Statute of Gloucester 
in 1278.60 The custom and the Statute both provided for the prohibition of 
waste during the pendency of the proceedings, however, the custom enabled the 

64 Hazeltine, supra n. 1, at 276. 
" 1 Borough Customs (1904) 18 Selden Society 281. 
6BId.  at 282. Id. at 284-85. 
=lbid .  and see supra n. 1, at 286. 

Ibid. 
'"'~t;f"ite of Gloucester, Cap. XI11 (6 Edw. I ) ,  1 Pickering's Statutes 127; 2 Coke 327. 



It is interesting to note that Ch. V of the Statute provided for a recovery of double the 
amount of the waste in ordinary actions for waste, while Ch. XI11 merely provided for 
recovery of the amount of the waste in actions pendente lite. The London custom, in its 
"Double Recovery" aspect, seems to resemble Ch. V of the Statute rather than Ch. XIII. 

Hazeltine, supra n. 1, at 271-284; Coke, op. cit. supra n. 60, at 327. 
The Court Baron (1890) 4 Selden Society 104. 
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demandant of the tenement to recover double damages for waste committed 
in violation of the bailiff's orders, while the Statute seemed to limit the 
demandant to a single recovery. In addition, in actions brought under the 
Statute, the defendant could be imprisoned for contempt of the order pro- 
hibiting waste,B1 while the custom seemed to limit punishment to a severe 
amercement. In any event, both the custom and the Statute were consistent in 
their basic design of preventing a threatened injury-a concept which is familiar 
to every modern equity practitioner. The Court held at Middleton in 1342 
stated that, "Alice of B. found pledges A and B that for the future she will 
maintain her tenement and land like her neighbours. Therefore it is considered 
that she do rehave her land".62 Again an in personam approach of the court was 
utilized through the somewhat inefficient medium of pledges for future good 
conduct. 

CONCLUSION 

It seems apparent that by the time of the Norman Conquest the Anglo- 
Saxon laws had developed the concept that, on occasion, justice might be denied 
a suitor in a local court and that royal intervention was needed. Suitors were, 
however, required to "exhaust their remedies" in the local courts before 
requesting royal intervention through the medium of the writs. 

In the seventh and eighth centuries the germinal concepts of rescission and 
restitution in contracts and sales cases made their appearance, and the following 
century witnessed the beginnings of specific performance. These remedies were 
developed in the following centuries in the local courts, and by the fifteenth 
century the remedies extended were comparable with those in use today. But 
the awarding of negative and affirmative injunctive relief in trespass and 
nuisance actions and restitution of wrongfully obtained chattels seems to be 
a thirteenth century development, along with the action for waste which was 
receiving a contemporaneous development in the Royal Courts. 

It is certainly interesting that the local courts as well as the Royal Courts 
originally exercised equitable powers, which gradually disappeared, necessi- 
tating the formation of a separate court of chancery, and that the full circle 
of legal development with the re-uniting of law and equity in one court (or 
branches of one court) had to wait until the nineteenth and twentieth centuries 
in England and the United States. 




