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I n t r o d u c t i o n  

( 6  To understand the tremendous value of Jerome Frank's realislic legal 
philosophy at the time it was written we must go back to the spiritual and 
economic troubles of the depression when Law a n d  t h e  M o d e r n  Mind appeared. 
America had plunged from the security and exuberant faith of the 1920's 
into a chasm of want and social disorganization. . . . 

For such times it is difficult to imagine a more effective ideal to lead the 
lawyers of America out of the wilderrless than the point of view expressed 
by I,aw a r ~ d  the M o d e r n  M i n d .  He was telling the conservative lawyers and 
judges of America lo grow up to the measure of the problems that faced 
them. He was the intellectual leader of the movement loward a different role 
of government fitted to the needs of the industrial revolution. His book was 
read with excitement and enthusiasm. It was the kind of a book that makes 
man free."' 

Few jurisprudential writers have aroused such prolonged public con- 
troversy as Jerome Frank. Like Thurman Arnold, he took an undisguised 
pleasure in jousting with the myths of traditional institutions and his spirited 
polemics attracted a wide lay audience. Furlhermore, the series of diverse roles 
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which he played in the course of his career not only kept him in the public 
view but also vastly enriched his description of the governmental process. 

Frank's career ineluded practice as a corporate lawyer, teaching at Yale 
Law School. involvement in local politics (particularly with respect to the 
amelioration of working conditions and the improvement of public transporta- 
tion in the City of Chicago). and service as a Federal Judge. At the center 
of his public endeavors was his enthusiastic participation in the policies of 
President Roosevelt and the New Deal. Frank was General Counsel to the 
crucial Agricultural Adjustment Administration from 1933-1935 and (irom 
December 1937) he was a Commissioner on the Securities and Exchange 
Commission-becoming its Chairman in 1939.* Like Thurman Arnold. Frank's 
commitment to the New Deal was a crucial element in the formation of his 
jurisprudential approach. However. it was not his public career which first 
brought Jerome Frank to the center stage of jurisprudential debate: rather it 
was his devastating use of psychology at a key moment in American social 
history. Indeed, in terms of the reaction aroused in legal and lay circles. 
Frank's first book-Law and the Modern Mind (1930)-must be considered 
one of the most influential jurisprudential treatises ever published. The intense 
reaction to the book was perhaps based not so much on the enduring qualities 
of the work but rather on its novel use of psychoanalytical theory. 

Our understanding of Frank's jurisprudence will thus be enhanced by a 
consideration of the historical context in which his use of psychology took 
shape. Hence we shall preface our discussion of his work with a brief analysis 
of the impact of psychology on jurisprudential thought during the period in 
which legal realism emerged as a dominant intellectual movement. 
The Rise of Psychology 

Writing in the early 1930's, a psychologist associated with the Yale Law 
School argued that "the importance of the rapid rise of psychology in past years 
is that it supplies a background for a natural science of society which has 
hitherto been l a ~ k i n g " . ~  To the early legal realists, psychology seemed to open 
up unlimited avenues of inquiry and it is hardly surprising that they were 
profoundly influenced by its novel insights. 

The wave of behavioralism which swept over psjchological thought at 
this time left only a shallow imprint upon the face of modern jurisprudence. 
Indeed, Underhill Moore was perhaps the only contemporary legal scholar 
to structure his major research endeavors around the tenets of behaviouralism. 
Other leading realists. such as Frank and Oliphant."were clearly attracted by 
the stimulus-response terminology but it uould be fanciful to suggest that their 
use of it was anything more than tangential. Significantly, it was rather a 
combination of psychoanalysis and what has been termed 'abnormal psy- 
chology'j which caused the greatest stir among the young legal rea!ists during 
the 1920's and 30's. 

'See Walter E. Volkomer, T h e  Passionate Liberal: T h e  Political and Legal Ideas o/ 
J e ~ o n f e  Frank (1970), at  1-20. 

See also Juli~vs Paul, T h e  Legal Realism of Jerome V. Frank (1959) at  8-12. 
E d ~ \ a r d  S. Robinson, Law and the Lawyer5 (1935). 
' E.g. Jerome N. Flank Law and the Modern Mind (1930, 1963 Ed. )  at 113. 
Heiman Oliphant, A Return to Stale Decrsis, 6 Am. L. Sch. Re{. 215 (1928). 
'For  discussion, see Edwin W. Patteraon, Jur i~prudence;  Men and Ideas of the Law 

(1953) at  551-552. 
See also Ralph J. Sa\aiese, American Legal liealism, 3 Houston L. Re\. 180 (1965) 

at 181-182. 



182 SYDNEY LAW ItEVIEW 

Abnormal psychology revolves around the well-known concept of rationali- 
zation; while this concept clearly has its origin in Freudian theory it was 
also employed by many writers who did not whole-heartedy subscribe to 
the more detailed notions of psychoanalysis. In 1921, the celebrated historian, 
James Harvey Robinson, applied the concept to the reasons given by public 
office-holders for their acts and beliefsQnd it was not long before the very 
simplicity of the approach recommended itself to commentators on the judicial 
process. 

In 1929, Judge Hutcheson applied the concept to his own experience as 
a judicial decision-maker.7 Hutcheson maintained that the essence of judicial 
decision lies in the enlightened "h~nch'-~'that intuitive flash of understanding 
that makes the jump-spark connection between question and decision." For 
Hutcheson, the controlling factor in decision is not the elaborate pyramid of 
legal principles set forth in the judicial opinion but rather the informed hunch: 

The judge really decides by feeling and not by judgment, by hunching and 
not by ratiocination, such ratiocination appearing only in the opinion. 
The vital motivating impulse for the decision i s  an intuitive sense of 
what is right or wrong in the particular case; and the astute judge, having 
so decided, enlightens his every faculty and belabors his laggard mind, 
not only to justify that intuition to himself, but to make it pass muster 
with his critics? 

One year later, Jerome Frank expanded Hutcheson's basic insights into a full- 
blown theory of decision-making; in fact, Law and the Modern Mind was a 
seminal work in the development of the realist view that judicial opinions 
were mere 'rationalizations' unrelated to the realities of decision-making. 

Needless to say, the concept of rationalization disturbed many tradi- 
tionalists in the 20's and 30's; however, it did have the advantage of being 
relatively impersonal. Psychoanalysis, on the other hand, focussed on the 
personality and background of individual judges and this focus aroused 
manifest unease. 

Freud made his first visit to the United States in 1909.9 In the years 
immediately following this appearance, interest in his ideas swelled rapidly 
and the general outlines of his approach became known to a significant number 
of the reading public. For various reasons, American society was ~)cculiarly 
receptive to currents of psychoanalytical thinking and this was mo5t marked in 
the 1920's-the period when the foundations of legal realism were gradually 
taking shape. Harold Lasswell has suggesled various factors which contributed 
to this receptivity: 

We know that the IJnited States is where ~)sychoanalysis received its 
fullest opportunity lo ir~fluence the social sciences. I susl)ect that the 
marginal position ol the IJnited States in relation to EuroI)ean centers 
was significant in this connection. Scholars from snh-centers are ofterr 
better informed about the topography of the in~ellectual life of their lime 
lhan lht, intellectuals who are a1 llrc grc-atvr rrucl(~ar crater.. . . . . . . . . 

V. H .  Robinson, The Mind in  the Malcing (1921). 
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I t  would be a mistake to overlook the sheer abundance of the resources 
at the disposal of social scientists in the United States in recent years. . . . 
In the new, independent. and relatively opulent setting in America, the 
cultivation of novelties was feasible; and psychoanalysis was an innova- 
tion, however faddist in some hands, that came to provoke and fertilize 
the growth of the behavioral sciences. 

Since academic men were themselves reared in American culture, 
they were implicated in the several factors congenial to the reception of 
psychoanalysis. The prevailing note of individualism heightened the ten- 
sions to be found within the "self-system" of Americans. . . . More 
specifically important for  the spread of psychoanalysis than individualism 
was the sexual tension of American life. . . . And in the 1920's-the 
high tide of psychoanalytic receptivity-the United States was in the 
throes of a sexual revolution, colorful in its way though pale when con- 
trasted with social upheaval in eastern Europe. 

It was in the twenties, in fact. when many elements favorable to the 
reception of psychoanalysis came to a peak. By that time champions of 
psychoanalysis, or tolerant or even hopeful critics, were in influential 
positions.1° 
Analysis of the judicial process was not immune to this strong tide and- 

as early as 1918-an article appeared in the California Law Review advocating 
the study of judicial opinions from the psychoanalytical point of view.'' 
According to Theodore Schroeder, a close examination of the judicial opinion 
will reveal a wealth of information concerning the personality of its author: 

. . . this new theory can be applied to reshaping our understanding of 
juridical action. By the deductive application of the general psycho- 
analytic principles we come to the conclusion that every judicial opinion 
necessarily is the justification of the personal impulses of the judge. in 
relation to the situation before him. and that the character of these 
impulses is determined by the judge's life-long series of previous experi- 
ences, with their resultant integration in emotional tones. . . . 

Through such insight we come to believe that every choice of con- 
clusion, argument, precedent, phrase or word. is expressive of a dominant 
personal motive and is symptomatic of the evolutionary status of the 
judge's mentality . . . every opinion is unaloidably a fragment of auto- 
biography for those ~ h o  know how to read the impulses and experiences 
behind the words, unconsciously expressed in their choice. by methods 
that are not at the command of the ordinary reader. Every opinion thus 
amounts to a c o n f e ~ s i o n . ~ ~  
A few years later, in 1922. a political scientist uent one step further and 

attempted to isolate the political and personal variables most likely to deter- 
mine the course of judicial decision.13 In the opinion of Charles Haines, the 
following factors were the most crucial for future research: education (general 
and l rga l ) ,  family and personal associaIion,i. health a r ~ d  social ~~osil ion.  lepal 
all11 political experiences. political affiliations arid ol~inions. and iritellectual 

Id. at 4-6. 
"Theodore Srhrortirr, T h r  Psvc11o.logic .Study of Judicial O/~iriiol~c. 6 Calif. I.. Re\ .  

89 (1918). 
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l3 Charles Haines, General Obserzations on the E f fec t  of Personal, Political, and 

Economic Influences in the Decision of Cases, 17 Ill. L. Rev. 98 (1923). 
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or temperamental traits. Unfortunately, Haines never pursued these valuable 
insights into the field of empirical research. 

Perhaps the strongest advocate for the psychoanalytical approach was the 
young Harold Lasswell. In his article, Self-Analysis and Judicial Thinking 
( 1 9 2 9 ) , 1 ~ a s s w e l l  argued that the quality of judicial decision would be 
immeasurably enhanced if judges would submit themselves to rigorous self- 
scrutiny by means of the free-phantasy technique. In his view, exclusive 
emphasis on the importance of logical thinking incapacitates rather than equips 
the judge for responsible performance of his decision-making function; 

Perhaps the ultimate paradox of logical thinking is that it is self-destroying 
when too sedulously cultivated. It asserts its own prerogatives by clamping 
down certain restrictive frames ol reference upon the activity of the mind, 
and presently ends by impoverishing the activity which it purports to 
guide into creative channels. It becomes intolerant of the immediate, 
unanalyzed, primitive abundance ol the mind, and by so doing destroys 
its own source. 

More seriously, too, for the mind which operates directly with 
reference to human relations, logical procedures exclude from attention 
the most important data about the self. . . .I5 

On the other hand, frequent use of the free-phantasy method would trigger 
LC a prolonged emancipation from logical fetters." 

However, these articles were only relatively minor steps in the extension 
of psychoanalysis to commentary on the judicial process. It was Jerome Frank 
who was responsible for the first major work in this area: in 1930 he pub- 
lished Law and the Modern Mind and the popular style in which this book 
was written ensured that its message was carried to a large audience. Its impact 
on jurisprudence was even more profound: as Judge Charles E. Clark 
remarked, it "fell like a bomb on the legal world".1G 

The clear-cut theme of Frank's book was that judges were irrational 
human beings-just like any other men-and that they were open to strong 
influences from the depths of their unconscious. This emphasis upon the place 
of individual personality in the judicial decision-making process was a most 
unwelcome revelation to a nation nurtured on  he doctrine of a "government 
of laws-not men". Psy~hoal ia l~s is  not only raked question; about thr ~I('I.- 
sonalities of individual judges but it also opened up a whole Pandora's hox 

of disquieting questions about the nature of social control through law. For 
example, with respect to the criminal law Harold Lasswell has pinpointed 
certain questions which pre-psychoanalytical jurisprudence had studiously 
avoided : 

The emphasis by psychoanalysis upon the strength of unconscious 
factors had a disquieting effect upon the legal process. First of all. the 
appropriateness of some eslablished criteria for establishing criminal 
responsibility were cast in douEtt. such as "knowledge of the difference 
between r i ~ h t  and u~ronp." It has also heen tclnsion-producinp for a i u d ~ c  
to l)e made cognizant of the depth of the unconscious gra~ificatior~ obiairled 
hy judges. jurymen. and the community at large From the ~ ~ r o ~ e c u t i o n  
and puriishmerit of offenders. TI the new kno~vlcdge were taken seriously, 

- -- 
1 1  I,ass\iell, Self-Anctlysis trntl Judicitll Tlzinking, 40 Tr~t'l. J. of Ethirs 354 (1930). 
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it might raise awkward questions about who had the depth of impartiality 
(non-involvement) to make it l)ossible to live up to the "fair trial" require- 
ment of legal prescriptions on behalf of "due process of law".17 
In sum, the introduction of psychoanalysis and abnormal psychology had 

a profound-if not devastating-effect on jurisprudential debatr. With interest 
in psychology reaching an all-time high in the 1920's and 30's it is scarcely 
surprising that the legal realis1 movement made extensive use of its insights. 
It is within this historical context that Frank's pioneering work must ultimately 
he judged: by the same token, the contemporary criticism of Frank's work must 
also be viewed in this context. 
Frank's Conception of Scienc~ 

While lawyers would do well, to be sure, to learn scientific logic from 
the expositors of scientific method, it is far more important that they 
catch the spirit o/ the creative scientist, which yearns no1 for safety hut 
risk, not for certainty but adventure, which thrives on experimentation, 
invention and novelty and not ou nostalgia for the absolutr, which devotes 
itself to new ways of manipulating protean particulars and not to the quest 
of undeviating  universal^.^^ 
Paradoxically, although Frank delighted in dropping copious references 

to the social sciences, he made many sweeping assertions to the effect that a 
science about law could never be developed. In  his view, the attempt to 
model a legal science according to the pattern of the natural sciences was 
entirely " f a t u ~ u s " . ~ ~ u r t h e r r n o r e ,  he asserted that even to entertain the notion 
of a social "science" is to pursue a mere "will-o'-the-wisp": 

The subject matter of these social studies permits of so little exactitude 
that a "science of society" seems never likely to he invented. Certainly 
none is now on the horizon. 

The basic trouble is that all the so-called "social sciences" are but 
phases of anthropology: Their attempted generalizations relate to the 
customs and group beliefs (the mores, the folk-ways), matters which, 
especially in a changing modern soci~ty,  are not readily predictable, 
because of the numerous elusive and accidental lactors, including the 
fortuitous effects of forceful ("earth-quake") pe r sona l i t i e~ .~~  
The basis for these flamboyant assertions seems to 1)e Frank's rigid belief 

that the most distinctive attribute of "science" is its ability to make com- 
pletely accurate predictions about physical phenomena. Since social life does 
not operate according to fixed 'natural laws' Frank argues that social science 
cannot make accurate predictions and is consequently unable to qualify as 

Lass~rell, supra n. 9 at  30-31. 
''Frank, Law and the Modern Mind at  105. 
''Frank, Courts on  Trial (1949; 1969 Ed.), Ch. XIV passim. 
" I d .  at  210. 
See also Frank's discussion in T h e  LawyerS Role i n  Modern Society: A Round Table, 

I 45 Pnh. L. 1 (1955) at  8-9: 
I "It is unwise, I think, to  speak 01 'law' as  a 'science'. . . . The word 'science', too, is 

ambiguous. To most men, however, science means something bike natural science, i.e. 
a body of techniques (which a re  constantly being revised), involving a very high 
degree of precision and usually yielding fairly reliable predictions. If, for instance, 
by 'law' you choose to mean what courts decide, then surely 'law' is not such a 
science. It is even more unwise to talk of 'soscial sciences' when yon me&n studies 
of society. Most students of society, when they speak of 'social science,' or 'behavioral 
science,' have in mind that such studies now' or will soon resemble the products of 
the natural sciences. . . . This atte,mptrrl imitation oE natnral science has ,l)eeu a 
carse to the social studies." 
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being truly "scientific". More specifically, Frank contends that any proposed 
science about law must focus its range of inquiry upon the fact-finding pro- 
cesses of the trial courts and, since it was a fundamental tenet of Frank's 
"fact-skepticism" that it is impossible to predict the outcome of any given 
judicial decision, he believed that the advocates of a "scientific" jurisprudence 
were doomed to inevitable failure: 

Prominent among those "operations of the legal order" in any society 
which has existed, now exists, or conceivably will ever exist, is the 
< G  operation" of judicial fact-finding. A "legal science" whose "conceptual 

foundation" does not take such fact-finding into account cannot be any- 
thing but a ghost science. or dream science. It will furnish aesthetic 
satisfaction, but no more. And any legal theorizing which does take 
account of so inherently inconstant, so necessarily variable and subjective 
a matter as judicial fact-finding seems doomed never to resemble what 
ordinarily we call " ~ c i e n c e " . ~ ~  
On the other hand, while Frank rejected the notion of a legal science, he 

nevertheless believed that the student of the legal system should be imbued 
with the "scientific spirit" : 

It is. I think, a grave mistake. causing needless confusion, not sharply to 
differentiate the spirit, or attitude, of the physical scientist and his 
"scientific method". . . . That spirit entails the discipline of suspended 
judgment; the rigorous weighing of all the evidence; a consideration 
of all possible theories; the questioning of the plausible, of the respectably 
accepted and the seemingly self-evident; a serene passion for verification; 
what I would call .'constructive skepticiqm" . . . plus an eagerness not 
to be dece i~ed .~"  
The main problem with Frank's argument. however. is that it prescribes 

near-certainty in the task of prediction as the fundamental pre-requisite for 
all "scientific" endeavor. Yet there is no conceivable reason why the concept 
of science should be thus strait-jacketed and the task of prediction so dis- 
proportionately emphasized. Science is not exclusively concerned with pre- 
diction as an end-in-itself; nor is it reasonable to expect a science about law 
to be exclusively concerned with what is essentially a practitioner-oriented 
problem-namely the prediction of individual judicial decisions. Similarly, 
Frank's view that it is impossible to project future social trends is manifestly 
unreasonable. Since he postulated slide-rule accuracy as the sine qua non of 
"scientific" enterprise, it is scarcely surprising that he dismissed the systematic 
treatment of social phenomena with little more than a condescending nod. 11 
never seems to have occurred to him that requirements of accuracy are relative 
to the phenomena being studied: certainly his arbitrary definition of science 
was most unfortunate and, insofar as it may have discouraged systematic social 
research in law, most injurious. 

One of the direct consequences of Frank's "all-or-nothing" approach to 
scientific research was his own failure to appreciate the need for a conceptual 

' I  Courts o n  Trial. 196. 
2'lrl. at 219. 
See also Frank, Same America First (1938) a t  8-18, 171 'fT, and 409 ff. 
As we shall see, Frank considered such thinking to he adultw-as o p p ~ s e d  to the 

"childish" thinking which permeated traditional analytical jurisprudence. 
See Law and the Modern Mind a t  106-107. 
Sometimes, he termed this approach "non-Euclideann thinking-see Mr. Justice Holmes 

and Non-Euclidean Legal Thinking,  17 Cornell L.Q., 568 (1932). 
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framework capable of spawning meaningful hypotheses. Indeed, Frank's 
apparent ignorance of the ~otent ia l  for systematic theory construction is 
particularly marked in his treatment of At various times Frank 
drew on Freudian theory, Piayet9s child development studies, behaviourism, and 
gestalt psychology. I-lowever, his approach to these disciplines was that of the 
random eclectic selecting the titbits relevanl to his particular theory: he 
completely ignored the theoretical structure underlying the disciplines and he 
condescendingly treated them as useful novelties rather than as serious intel- 
lectual e n t e r p r i s e ~ . ~ V h i l e  it is no doubt reasonable to emphasize ihe tentative 
nature of much psychoanalytical theory, it is surely a mistake to ignore the 
systematic tendencies of some of its better exponents: for example, it is 
important to recognize that Piaget's theories were based on extensive obscr- 
vation and were part of a conceptual framework directed towards increasing 
our understanding of child development. Similarly, it is relevant to emphasize 
that Freud himself was a clinician and--even though he frequently indulged 
in extravagant speculation-it is clear that there is a core of scientific system 
in his approach. As Professor Roazen has suggested: 

In his day-to-day therapeutic work, Freud paid scrupulous attention 
to details. It was typical of him to take a trifle and realize its significance. 
Every slip, every pause, etc., was interpreted for its possible meaning. 
What was remarkable about Freud's work as an analyst was that "his 
capacity for fruitful theorizing was on a level with his clinical genius." . . . 

Whatever Freud's links with romanticism or natural science, what 
ultimately preserved his intellectual contact with reality was not only his 
immersion in clinical details, but his insistence on using the scientific 
method as an investigatory standard. When he speculated, he was aware 
of i t ;  he knew when a theory had bcen confirmed, and when it was still 
open to verification. . . . 

Freud's theories are scientific to the exlent that they increase our 
understanding of psychic life. For "in the last analysis the justification 
of every scientific generalization is that it enables us to comprehend 
something that is otherwise obscure." "The central cri~erion of whether 
or not a study is a true science is its capacity to infer the unknown from 
the known." Certainly Freud shared none of the hostility toward science 
characteristic of much romanticism. . . . 

Since psychoanalysis is a system. it cannot I)e tested at every level; 
it is enough if at certain crucial points it can be verified. The whole point 
of a theory is that it takes off from the facts, that it leads to hypotheses 
which, if tested and confirmed, lead us to confidence in the initial theory.24 
Jf Frank had been willing to recognize the scientific underpinnings of the 

various schools of psychology. he would havc produced more thorough (and 
more satisfying) analyses of the legal order. Instead of viewing particular 
insights against the background of theory supporting them and in the light 
of the empirical consideralions relevant to such theory, Frank tended to seize 
on the glamorous aspects of psychological researrh and string them together 
according to the dictales of his own speculation: while such an approach no 

For Frank psyclrology was "not a science hut an art". See Law and the  Modern 
Mind. xxh-xxvi. 

See also If M e n  Were Angels (19'42), 294. 
%Paul Roazen, Freud: Political and Social Thoaght  (1968) at 116-117, 122-124. 
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doubt rendered his work more palatable to his wide readership it also had the 
effect of rendering his work incapable of explanation. Hence, Frank's juris- 
prudence is open to the criticism that it is more frequently a melange of in- 
sights rather than a systematic approach to legal phenomena. 

Establishment of an Observational Standpoint 

Since Frank ignored the scientific basis of the social disciplines, it is 
scarcely surprising that he did not discuss issues of methodology. Consequently, 
he was completely unconcerned with establishing an impartial observational 
standpoint; in this unconcern he was signally deviant from the mainstream 
of legal realist thinking. Indeed, Frank's lack of interest in the issue is most 
puzzling, for he had been through intensive analysis as early as 1927"" 
and one would have expected him to have recognized the unconscious identifi- 
cations which threaten the objectivity of the social observer. Instead, Frank 
saw only the subjectivities of the participants in the legal process and he failed 
to turn the mirror on himself. 

In many respects, Jerome Frank was an ardent reformer rather than an 
analytical academic. He seemed to thrive in the pitch and tumble of practical 
affairs. A good example of Frank's enthusiasm for things ~oli t ical  may be seen 
in his fierce commitment to the New Deal: as Walter Volkomer has ~ o i n t e d  out, 

Jerome Frank seemed to thrive under these crisis conditions. He 
inspired men who worked with him by his almost unlimited capacity for 
work, for leadership, and for generating ideas. Abe Fortas has written 
of Frank that it took "daring, inventiveness and drive to keep our economy 
from slipping even further into [he depths of the depression at that time; 
and these qualities Jerry supplied in magnificent abundance." He "was 
the spark plug and the genius of practically ekery important gathering of 
active Government officials in those days."2G 

The ability to develop an impartial observational standpoint (which is an 
essential attribule of the serious scholar) was apparently alien to Frank's 
nature. Consequently, his writings were aimed at reforming various aspects 
of the social process which concerned him: Law and the Modern Mind (1930) 
and Courts on Trial (1949) were directed mainly towards reform of the trial 
courts and legal education; 11 Mrn Wrre Angels (1942) was a powerful 
polemic in favor of the administrative machinery established by the New Deal: 
Save America First (1938) was a spiri~ed plea in favor of isolationism; and 

=See  Volkomer, supra n. 2 at  7. 
Note Frank's comment (as  quoted by Volkomer) : 

(Psychoanalysis) . . . did me a great deal of good. I t  put at  my disposal a lot 
of energy I'd been wasting; so much energy was absorbed 11y frictions, like ronflic.t of 
one kind or  another. From that time on, thase things stopped ,bothering me. I didn't 
have to have an internal Civil War, with two or  three of them going on. I t  was an 
interesting experience, valnakrle a s  far as  I'm concerned. I'd say it was a turning 
point in my life. I think I would have been a very distracted, unhappy kind of 
fellow. . . . I would hare been constantly rehtjlling against being a lawyer-doing it 
competently but  still interiorly objecting to it. . . . I think it's true that whatever 
I was doing, I would have found disagreeablr. 
I t  is clear that Frank appreciated only the therapeutic beaefits of analysis. For some 

reason, he was not willing to generalize his own experience for the purpose of improving 
the techniques of jurisprudential scholarship. I t  is interesting to note that Volkomer 
believes Frank's work was perhaps profoundly influenced by persistent emotions generated 
1)y his relationshsip with his father: evidently i t  would have been valnable for Frank to 
c:onsideir just how these emotions affected his own ability to function as an impartial 
observer. This honiily is  particularly applica,ble to the "1,aw-ad-Father" thesis in Law and 
the Modern Mind. See Volkomer, supra n. 2 at  215-218. 

Id. at  10. 
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Fate and Freedom (1945) was a convincing attack on all forms of determinism. 
Frank frequently utilized the technique of gross exaggeration to underscore 
his arguments" and it is surely a fair conclusion that the bulk of his work 
amounls to advocacy rather than analysis. 

In his specifically jurisprudential writings, Frank's standpoint is nearly 
always thal of the legal practitioner. Frarlk was deeply influenced by Holmes' 
prediction theory-a theory which clearly emanated from a "professional 
p r e j ~ d i c e " . ~ ~  Since Frank failed to appreciate the possibility of mapping 
the broad trends in judicial decision, it was somewhat inevilable that he should 
fall back on the atomistic viewpoint of the trial lawyer who takes each case "as 
it comes": an example of the influence of this viewpoint is contained in 
Frank's definition of law: 

We may now venture a rough definition of law from the point of view 
of the average man: For any particular lay person, the law, with respect 
to any particular set of facts, is a decision of a court with respect to 
those facts so far as that decision affects that particular person. Until a 
court has passed on those facts no law on that subject is yet in existence. 
Prior to such a decision, the only law available is the opinion of lawyers 
as to the law relating to that person and to lhose facts. Such opinion is 
not actually law but only a guess as to what a court will decide. 

Law, then, as to any given situation is either (a)  actual law, i.e., 

a specific past decision, as to that situation, or (b)  probable law, i.e., a 
guess as lo a specific future decision."' 
It is one of the tragedies of modern jurisprudence that Frank failed to 

develop the observational standpoint which was perhaps a necessary conclusion 
from his own psychoanalytical experiences. 

Drlimitafion of a Focus of Inquiry 
As Copernjcus caused men to drop a geo-centric notion of the universe 
and to take up a helio-centruction notion, so Holmes' bad man will, 
sooner or later, compel all intelligent persons to acknowledge that the 
center of  he legal world is not in the rules hut in specific court decisions 
(i.e., judgments, orders and decrees) in specific lawsuits. Because of Holmes7 
clear vision we are able to see thal what any specific man may and must 
lawfully do and not do is discoverable not in books but in some actual 

a i  Frank's fanatic:al emphasis on his theory ol  fact-skepticism is a good example of 
this tendency. 

28 See Hermann Kantorowlicz, Some RationczJism about Realism, 43 Yale L.J. 1240 
(1934). 

See also David H. Moskowitz, The Prediction Theory of Law, 39 Temple L.Q. 413 
(1966). 

"'Law and the Modern Mind at 50-51. 
Frank later regretted this definition hut he tiid not ahantion the viewpoint which 

gave rise to it: 
Some nineteen years ago, I pulrlished a book in which I was foolish enough to 

attempt my own definition of "law," one which, as  it stressed trial-clourt decisions, did 
highlight the uncertain elements of litigation. I found myself at  once in the middle 
of a fierce terminological quarrel with other law-definers-who, incidentally, did not 
a g e e  with one another. I promptly hacked out of that  silly word-battle. Since then, I 
have, whenever possible, avoided the use of the word "law." I have instead (as  in  
this hook) stated directly-without any intervening definition of that vague and 
trouhlesome word-just what I was talking allout, namely, what courts and lawyers 
do, and should do, or the entire province of the "administration o'f justice." For I 
think that one may say of "Law" what Crocc said of the word "sulrlime": I t  is 
"everything that i t  is chr will be c a l l ~ d  hy t h o s ~  who have employed or will employ 
that name." 
Courts on Trial, 66-67. 
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lawsuit which has or may occur in a court-house-a lawsuit relating to some 
acts or words of that specific 
Jerome Frank was foremost among those jurisprudential scholars who 

wished to shift their focus of inquiry from rules to deciswns. In his earlier 
works, Frank clearly recognized the need for a thorough study of authoritative 
decision-making at all levels of the social process: in Law and the Mod'ern 
Mind, he wrote: 

The emphasis in this book on the conduct of judges is admittedly artificial. 
Lawyers and their clients are vitally concerned with the ways of all 
government officials and with the reactions of non-official persons to the 
ways of judges and other officials. There is a crying need in the training 
of lawyers for clear and unashamed recognition and study of all these 
phenomena as part of the legitimate business of lawyers.31 

Nevertheless, with the exception of his book-If Men Were Angels-Frank 
became more and more confined to study of the decisions rendered by courts. 

Unlike the majority of legal realists, however, Frank diverted the greater 
part of his energies towards the trial courts. Although this approach resulted 
in a restoration of a balance which had hitherto been lacking in legal research, 
Frank unnecessarily narrowed it by his obsessive concern with the fact-finding 
mechanisms employed by modern American courts. Unfortunately, in the 
course of this compulsive propagation of fact-skepticism Frank completely lost 
sight of the broader legal framework of which court decisions are but a part; 
as Judge Ludwig Bendix has noted, 

There are a million instances of legal transactions in daily life in relation 
to which the contested cases that interest Mr. Frank are a vanishing 
few . . . in his preoccupation with the 'dark side' of the law, he makes 
it difficult to understand why and how the legal machinery operates at all.32 
Ultimately, Frank's pre-occupation with this one facet of decision-making 

caused a major distortion in his whole focus of inquiry. In particular, Frank's 
nai've assumption that a modern jurisprudence should devote the bulk of its 
resources to the study of fact-finding in the trial courts seduced him into 
believing that the major goal for legal reform must be the attainment of ever 
greater accuracy in the determination of the facts of contested cases. This 
belief was most unfortunate because Frank eventually began to study fact- 
finding rather than decisions: by thus concentrating on fact-finding as an 
isolated system, Frank was unable to advance his understanding of the o~~era l l  
process of authoritative decision-making. Even such a devout disciple as 
Edmond Cahn was led to remark that Frank seemed to have ignored the basic 
function of the trial court decision in the field of social conflict: 

In an ordinary civil litigation are we or the parties really interested in 
ascertaining the 'true', transcendental, mind-of-God facts? . . . Is not the 
controversy causing its individual and social disturbances now? Should 
we not focus on a decision (a value judgment), i.e., some concededly 
imperfect and approximate resolution that will send the litigants back to 
their respective pursuits and to the use of their non-litigated rights?33 

Y"Frank, Mr. Justice Holmes! and Non-Euclidean Legal Thinking 17 Cornell L.Q. 568 
(1932) at 578. 

Cf. Koestler, The  SleepwnZkers (1959, 1963 Ed.), Part 111, for a reassessment of the 
popular view of Copernicus as a revolutionary thinker. 

31 Law and the Modern Mind, 51 n. 
See also If Men V e r e  Angels at  281-283. 
"Ludwig Bendix, Book Review, 38 Calif. L.R. 782 (1950) at 782. 
" Edmond Cahn, Book Review, 59 Yale) L.J. 809 (1950) at 810-811. 
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The Bdancc. o j  Emphasis Upon l'erspectives and Operations 
There is no hypocrisy. The lawyers' pretenses are not consciously deceptive. 
The lawyers, themselkes, like the laymen, fail to recognize fully the esserr- 
tially plastic and mutable character of law. Although it is the chiefest 
function of lawyers to make the legal rules viable and $able, a large part 
of the profession believes, and therefore encourages the laity to believe, 
that those rules either are or can be made essentially i m m ~ t a b l e . ~ ~  
Following the mainstream of American legal realism, Frank laid particular 

emphasis upon the need to expand the horizons of jurisprudence so that it 
would include a rigorous study of operalions as well a; ~erspectives. Frank's 
emphasis upon the operational aspects of judicial decision-making is well 
illustrated by the following passage from Courts on Trial: 

What we are accustomed to describe as "legal rights," then, apparently 
grow out of specific lawsuits and are to he found in specific court-orders, 
judgments or decree;. If no court-order has as yet been entered with 
respect to any of your legal rights or mine, then those rights are not yet 
known, but can only be guessed. Maybe you have some particular right, 
maybe you haven't. The only way you can find out definitely is to see 
what a court will do about it.3" 
Nevertheless, despite this emphasis on operations, Frank's major contribu- 

tion to modern jurisprudence surely lies in the manner in which he expanded 
the range of perspectives which must be studied. 

With respect to legal rules, Frank asserted the conventional theory oi legal 
realism-that is to say, he believed that while legal rules have a significant 
impact upon the decision-making process it must also be recognized that they 
are but one of many stimuli" that exert an influence upon the course of 
judicial decision : 

A variety of influences affect judicial decisions (i.e., court judgments, 
orders and decrees). Among those influence; are the so-called legal rules. 
Sometimes those rules have considerable influence, sometimes little. How 
much effect those rules will have is unknown; it may always be unknowable; 
it varies with the judgc and with the particular case, especially if the case 
is "contested" . . . knowledge of all the legal rules now in existence will 
not enable anyone to define most legal rights and duties with any high 
degree of a c c ~ r a c y . ~ ~  
However, Frank advanced far beyond a discussion of mere rules. His 

major concern was with the subjective attitudes fostered by lawyers and lay- 

34 Law and  the Modern Mind at  10. 
3"Court~ on Trial a t  9. 
"See Law and the Modern Mind at  113. 
"'Mr. Justice Holrnes rcnd Non-Euclidean Legal Thinking, 581. 
I t  is  interesting to note that Frank's perception of the  force of legal rules was some- 

what modified as a result of his experience as an appellate court judge; indeed, h e  even 
went so fa r  as to concede that  legal rules sometimes c:ontrol judicial decisions: 

As I sit on an upper court which spends most o f  its time on legal rules, !it should he 
ohvious that I do not regard them lightly. Indeed, it is precisely because I think that 
the rules a re  of great importance that I am distressed when, due to unnecessarily 
defective fact-finding, they a re  frustrated by being applied to the wrong facts . . . 
this much of truth there is  in the conventional theory: when the facts are undispoted 
in the trial court, frequently a settled legal rule will determine the decision. Moreover, 
the rules announced by the upper courts have effects as sermons, some'times influencing 
the community's customs and moral attitudes; and constitutional decisions may prevent 
legislatnres from enacting statntrs ~v1.Hich the  legislators think the courts will strike 
down. 
Courts on Trial a t  33 and 329. 
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men towards the legal system. In  Frank's view, one of the major obstacles to 
legal reform was the tenaciously held belief that rules of law furnished certainty 
and predictability in human affairs. In Law and the Modern Mind,  Frank 
attempted to reveal the psycholog-ical mechanisms which maintained this unfor- 
tunate perspective: 

Only a limited degree of legal cerlainty can be attained. The current 
demand for exactness and predictability in law is incapable of satisfaction 
because a greater degree of legal finality is sought than is procurable, 
desirable or necessary. If it be true that greater legal certainty is sough1 
than is practically required or attainable, then the demand for excessive 
legal stability does not arise from practical needs. 11 must have its roots 
not in reality but in a yearning for somelhing unreal. Which is to say that 
the widespread notion that law either is or can be made approximately 
stationary and certain is irrational and should be classed as an illusion or 
a myth.3x 
Frank traced the source of this "basic legal myth" to the childish desire 

for a completely secure universe. Drawing heavily upon the early writings of 
Jean Piaget (and to a lesser extent upon the works of Freud and R i g n a n ~ ) , ~ ~  
Frank contended that the child firs1 satisfies his longing for certainty by 
attributing omniscience and omnipresence LO his jather: the latter is ascribed 
these attributes because he constantly intervenes between the child and the 

-- 
:U Law and the Modern Mind at  12-13. 
Frank goes on  to argue that uncertainty in the law may be a positive virtue: 
New instruments of production, new modes of travel and of dwelling, new credit and 
ownership devices, new concentrations of capital, new social customs, habits, aims and 
ideals-all these factors of innovation make vain the hope that  definitiva legal rules 
can he drafted that will forever after solve all legal problems. When human relation- 
ships a re  transforming daily, legal relationships cannot be  expressed in enduring 
form. The constant development of unprecedented problems requires a legal system 
capable of flnidity and pliancy. Our society would b e  strait-jacketed were not the 
courts, with the able assistance of the lawyers, constantly overhaulin4 the law and 
adapting it to the realities of ever-changing social, .industrial and political conditions; 
although changea cannot he made lightly, yet law must he more or less impermanent, 
experimental and therefore not nicely calculable. Much of the uncertainty of law is 
not a n  umjortnnatq accident: i t  2s of immense social value. Id. at  6-7. 
For detailed discussion of Frank's treatment of "legal certainty", stx Paul, supra n. 2, 

Chs. 2, 3. Volkomer, supra n. 2 at  47-57. 
" T a u 1  has indicated that the major works of Piagrt to which Frank tnrned were: 
The Language! and  Thoughts .of the Child (1926). 
Judgment a n d  Reasoning in  the Child (1928). 
The Child's Conception of the World (1930). 
See Paul, s,upra n. 2 at  54 n. 3. 
Frank's debt to Sigmund Freud may well have lain in t h e  recognition of the crucial 

importance of childhood experience in shaping the adult personality. However, Frank 
may have owed a more specific debt t d  Freud's Totem and Taboo (1913) in which the 
relationship between childish experience and secular authority is  fully discussed. Frank's 
thesis is  not too far  remosved from that a d ~ a n c e d  by Freud. See Roazen, supra n. 24 at 
147-158: 

Freud explicitly suggests here' that the ambivalence hetween the positive and negative 
poles of the subject's attitude to his ruler is grounded on a deep emotional relationship, 
that tcu his father; "much of a, savage's attitude to his ruler is dmived from a child's 
infantile attitude to his  father." Just as  Freud thought that God was! rooted in the 
adult's yearning for the  security of his father's protection, so the divinity that doth 
hedge a king had at similar familial origin. 

That secular authority has an irrational quality of majesty has been well known 
in politicdl theory. V e  still tlBnk in the historical shadow of "the subject-ruler 
relationship of our monarchical past, in which authority was sanctified and resistance 
required more than a merely pragmatic justification." Freud's contribution was to 
focus on the enduring human needs involved i n  authority relationships, and hence on 
the  childish emotions and fantasies which we extend around political figures. I d .  at  
148.149. - - -  - -  
Eugenio Rignano's influence on Frank seems to have arisen through the former's 

book, The Psychoilogy of Reasoning (1923). His specific influence seems to have been in 
his discussjon of verbal magic. 
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uncertainties of the "real world". However, as the child develops he is forced 
to revise this grossly exaggerated perception of his father; "The child's lofty 
conception of fatherly dignity and infallibility crumbles before the cumulative 
evidence of disappointing paternal weakness and ign~rance ."~ '  

Nevertheless, despite his disillusionment. the child still yearns for a father- 
controlled world and he searches for substitutes to take the place of his o ~ ~ n  
father; one of the most frequent substitutes is the notion of a perfectly certain 
and predictable system of law. At this point Me reach the kernel of Frank's 
thesis : 

To the child the father is the Infallible Judge, the Maker of definite rules 
of conduct. He knows precisely what is right and what is wrong and. as 
head of the family, sits in judgment and punishes misdeeds. The Law- 
a body of rules apparently devised for infallibly determining what is right 
and \$hat is wrong and for deciding who should he punished for mis- 
deeds-inevitably becomes a partial substitute for the Father-as-Infallible- 
Judge. That is. the desire persist; in grown men to recapture, through a 
rediscovery of a father. a childish. completely controllable universe, and 
that desire seeks satisfaction in a partial. unconscious. anthropomorphizing 
of Law. in ascribing to the La~v some of the characteristics of the child's 
F a t h e r - J ~ d g e . ~ ~  

I t  was for  this reason that Frank considered those who longed for certainty in 
the Law to be indulging in childhood phantasies. 

Developing his argument more fully. Frank argues that the myth of legal 
certainty is largely perpetuated through legal ~ r i t e r s '  frequent use of uord- 
magic or "wousining"." Such word-magic suppoaedly stems from the child's 
failure to recognize that words are only mere symbols. Presuming that words 
somehou "adhere" to things, the child comes to believe that words are indeed 
the "cause" of things and are capable of directly influencing them. In  Frank's 
~ i r n ,  this belief in the magic eficacy of words is paralleled by the thought of 
those absolutists who believe in the abqolute certainty of law; 

We can see now why there is so much talk about the certainty of lau .  

m L a w  and tmhe Modern Mind at  16. 
"Law and  the dfodern Mind at  19. 
4a "Wousining" is a term created by Frank and refers to the word-magic and 

excessive verbalism of the legal fundamentalists. 
Frank's interest in semantics was one shared by many of the other legal realists: 

See Gold, Legal Realism at Yde-unpublished R . A .  dissertation: Yale University (1963). 
For a more general discussion of the influence of eemantics on American social thought 
see Volkomer, supra n. 2 at 51-52: 

Jerome Frank's interest in semantics and his general attitude towards words 
was not at  all unusual. A belief in the subjective character of words and in the need 
to look he.yond mere names appears to be part of the pragmatic philosopl~y Frank 
inherited from William James. He, too, had spoken of the great influence x\-ords hare  
in primitive societies where they Tvere held to have magical qualities. He stressed the 
importance for those who follo~red the pragmatic method of never accepting ~4-ords 
at their face \ - a h  and of all\-ays derivinp from each word its "practical cash-value." 

From 1-et another standpoint, Frank's interest in semantics-which was really 
skepticism applied to language-~vas to he expected. Semantics and the problem of 
the meaning of words became extremrly p o ~ ~ n l a r  in t h ~  1930's, as  part of the general 
climate of uncertainty ~ h i c l ~  prevailed in this period. At different levels of scholarship 
semanticists stressed the limitations of i+ords in human rommrinication and the need 
for acquiring more precise manners in the use of language. The semanticists were 
part of a revolt against the status quo defended by the conservatives, v-ho used 
absolutes in words to COT-er up the actual operation of the economic, political, and 
legal 0rde.r. Jerome Frank used skepticism in language so as to assist in breaking 
down the dogmas which the ~onservat~ives had established in the l e g d  field. 
Frank-along with many other realists-was particularly- influenced by Ogden and 

Richards' The Meaning of Meanirzg (1923). See especially chapters I and I1 ~rl iere the 
influence on Franlc can be discerned most readily. 
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That talk is not descriptive of facts; it is made up of magical ~h rases .  
Law being so largely lacking in the certainty which is desired, resort is 
had to those twangings of the vocal chords which will ~ i e l d  compensatory 
s a t i ~ f a c t i o n . ~ ~  

Furthermore, according to Frank, verbal absolutism was not the cause of the 
servile bondage to legal rules and principles which characterized contemporary 
thinking about law; on the contrary, both were the result of the childish craving 
for a secure universe and an acceptable father-substi t~te?~ 

For Frank, the danger of maintaining this childish perspective lay in the 
associated belief that judges do not "make law": 

But if it  is once recognized that a judge, in the course of deciding a 
# 

case, can for the first time create the law applicable to that case, or can 
alter the rules which were supposed to exist before the case was decided, 
then it will also have to be recognized that the rights and obligations 
of the parties to that case may be decided retroactively. . . . 

If, therefore, one has a powerful need to believe in the possibility of 
anything like exact legal ~ red ic t ab i l i t~ .  he will find judicial law-making 
intolerable and seek to deny its exi-t a ence. 

Hence the myth that the judges hale no power to change existing 
law or make new law: it is a direct outgrowth of a subjective need for 
believing in a stable, approximately unalterable legal world-in effect, a 
child's world?" 

Although the notion of judicial legislation is now an axiom of American Juris- 
prudence it did not enjoy such favor in the early 1930's-despite the able 
arguments of Holmes, Pound, and Cardozo to the contrary. Hence Frank's view 
that the belief that judges "only find the law" is based on childish fantasy was 
profoundly disturbing to many traditionalists. Frank and the other realists made 
it definitely clear that judicial decision-making is a process of choice and that 
to ignore this truth is to place artificial fetters upon the quality of decision. 
The majority of realists were most concerned with the fact that policy choices 
were not open to the light of critical inspection when the old theory was main- 
tained; Frank, on the other hand, was more concerned with the fact that the 
influence of judicial personality was ignored by the traditional approach. 

Frank therefore paid great attention to the conscious and sub-conscious 
thought processes of judicial decision-makers. Building heavily upon the ideas 
of Judge Hutcheson, he argued that judges make their decisions not so much 
on the basis of legal rules and principles as on the basis of an undisclosed 
hunch.4G With respect to the trial judge (whose decisions Frank considered 
should be at the centre of jurisprudential inquiry), he contended that the 
subjective aspects of the judicial process Mere even more marked. In Frank's 
view, the trial judge (with his control over findings of fact) is able to arrive at 
such a balance of "rules" and "facts" as will enable him to render a decision 
which is compatible with his own hunch. Furthermore. Frank argued that this 
process may well he entirely unconscious on the part of the decision-maker. 
For this reason. he belie\ed that the procecs chould he analysed in term? oE 
pestall psychology. 

43 Law and the Modern Mind a t  68. 
4'See VoJkomer, supra n. 2 at 51. 
4'Lau: and the Modern Mind at 38. 
See more generally Frank's Words and Music, -17 Colum. L. Re\. 1259 (1917) esp. 

at 1!29-61. 
Law and the Modein AIind, ch. XI1 passim. 



All thinking is done in forms, patterns, configurations. A human 
response lo a situation is "whole". Tt is not made up of little bricks of 
sight, sound, taste, and touch. It is an organized entity which is greater 
than, and different from, the sum of what, on analysis, appear to be its 
parts. The gestaltist's favorite illustration is a melody: A melody does not 
result from the summation of its parts; thus to analyze a melody is to 
destroy it. It is a basic, primary, unit. The melody, a pattern, determines 
the functions of the noles, its parts; the notes, the parts, do not determine 
the melody. Just so, say the gestaltists, no analysis of a pattern of ~hought, 
of a human response to a situation, can accounL for the pattern. . . . 

I do not suggest that anyone swallow whole this notion ol the "whole." 
But it does illuminate, does tell us something of importance about, men's 
reactions to experience. In particular, it sheds light on a trial judge's 
"hunching." The trial judge, we may say, experiences a gestalt. That is 
why he has dificulty in reporting his experience analytically. That is why, 
too, when he has heard oral testimony, his decision, even though accom- 
panied by an "opinion," may defy intelligent criticism. One recalls Kip- 
ling's lines: "There are nine-and-sixty ways ol constructing tribal lays, 
And every single one of them is right.""7 
Despite the criticisms which may be levelled at Frank's theses," it is clear 

"Courts  or^ Trial at  170-171. 
For some reason, Frank never developed his gestalt analysis into a systematic thcory. 

As with many ol  his enthusiasms, he failed to adv.anc.e his inte!'lertual curiosity beyond 
the realms of mere attraction. 

48 I t  was Frank's Law-as-Father theory which aroused the most vociferous opposition. 
Even such a friendly commentator as  Karl Llewellyn was unusually scathing in discussing 
th:is approach : 

One's first reaction to this is amazement. How is it possible for the canny student 
who discriminates so skilfuldy the proved from the du,bious when reading a legal 
writer to swallow at  a gulp a yearning for pre-natal serenity which is not only 
unproved but  inp provable? How can the same mind which cuts through rule and 
legal concept to  hare dedsion accept as  dogmatic Rlust-Be's such stereotyped psycho- 
analytic concepts a s  womh-yearning, father-omnipotence, father-substitution, law as 
the father-substitute-accept them a s  applying not to some persons, but to almost all. 
The  basic fallacy of whole-hog psychoanalytic theory is the assumption that what may 
well he pos~i~bly or even probably often true is always or almost aways true. May be;  
but, pending proof, the man who has learned the unreliahility of generalizations in  
the law can best remain skeptical. 
Karl Llewellyn, Law and the Modern Mind: .4 Synrposiz~nl, 31 Colum. I,. Rev. 82 

( 1931), at  85-86. 
I t  is  important to remember, however, that Frank repeatedly emphasized that the 

1,aw-as-Father theory was only a partial explanation of the craving1 for legal certainty. In 
Appendix I of Law and the Modern Mind, he suggests 14 other possible expilanations. 
These are: 

1. The religious impulse. 
2. The aesthetic impulse. (Or the sense for symmetry, consistency or logical 

simplicity.) 
3. Effect of professional habits. 
4. 'The economdc interpretation. (budges belong to the most conservative portion of 

the community. Protection of vested interests.) 
5. A human instinct to seek security and certainty (self-preservation). 
6. A practical interest in peace ant1 quiet. 10. Laziness or physical fatigue. 
7. Tmitation. 11. Stupidity. 
8. 1)evolion to cnstorn. 12. Mental structure. 
9. Inertia. 13. Lang~iage anti word-magic.. 

14. The Barry-Watson theory. 
Frank's reply to his critics was equally cuttir~g: 

A writer who presents a partial explanation as if it were complete might he 
saici-if one were to use a partial explanation olf his conduct-to be emotionally 
childish. And, 'in like manner, the same might Ire said of the critics who ignore a 
writer's insistence that his explanation is partial. 

Law and the Modern Mind at 391. 
I t  might also be pointed out that the notion that family relationships affect one's 

attitudes towards authority is not as  absurd as many cr;itic,s ha\-e suggested. As a "partial 
explanation" of the craving for legal certainty, Frank's thesis is surely enlightening. 
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that he made an enormous contribution to jurisprudence through his focus on 
perspectives which had not previously been exposed to the analytical eye. By 
concentrating upon the specific perspectives of judicial decision-makers and 
on the more general perspectives of layman and lawyer he greatly enriched our 
understanding of the process of authoritative decision-making. 

Concepts of Authority and Control 

As was the case with most of the legal realists, Frank did not explicitly 
concern himself with the twin concepts of authority and control. However, his 
jurisprudential writings clearly indicate that he recognized the importance of 
distinguishing these two elements of the decision-making process. 

As we have seen, Frank laid considerable emphasis on the control aspects 
of judicial decision-making: this emphasis is perhaps most clearly marked in 
his evident concern with the efectiz;eness of decisions. For example, in his view 
it is pointless to talk of legal "rights" in situations where the claimant is 
unable to obtain a decision which can be effectively imposed on his adversary: 

. . . the immediate or direct object of the court-fight is to persuade the 
court to enter an order. It is a fight for a favorable court decision, for 
a court-order which will either be obeyed or enforced, and by which you 
will induce the other man to do what you want him to do. Instead of using 
your own private violence-your own club or knife or gun or bomb-on 
your adversary, you try to get a court order which, if not complied with, 
will, if necessary, call forth the armed forces of the organized community 
to inflict pain on your opponent until he gives you what you want and 
what the court said you were entitled to have. The parties to the court 
fight do not themselves use physical weapons. But such weapons, inflicting 
physical harm, are nevertheless used, if necessary, at the close of the suit, 
by officials, the sheriff, the police, or the army. . . . But-this must not 
be forgotten-legal rights, so far  as courts are concerned, depend entirely 
on those decisions, those enforced or potentially enforceable court-orders. 
In that sense, specific law-suits, taking the place of specific physical com- 
bats, are the road to legal rights; a legal right is a law-suit won, and a 
legal duty, a law suit lost. Tentatively we may say that, in practical terms, 
with us today, what we call the specific "legal right" of any man means 
this and nothing more: Either (1) what a court has already ordered in 
a past law-suit relating to that specific man's rights; or (2)-and this is 
the usual situation-what some court, somewhere, may order. some day in 
the future, in a specific law-suit relating to that man's specific rightsa4' 

However, Frank did not permit this hard-boiled approach towards the efficacy 
of decisions to drown his concern with the authoritative aspects of judicial 
decision-making. 

In Frank's view, the judge is under a basic duty to act in accordance with 
the social preconceptions or value-judgments that the members of any given 
society habitually accept as being axiomatic; significantly, in the course of this 
discussion, Frank comes close to locating authority in community expectations 
about judicial decision: in an opinion delivered in the case of In re 1.1'. 
Linahan l n ~ . , ~ O  he said the following: 

4D Courts on Trial at 8-9. 
" 138 F. (2d.) 650 (1943). 
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More directly to the point, every human society has a multitude of estab- 
lished attitudes. unquestioned postulates. Cosmically, they may seem paro- 
chial prejudices, but many of them represent the community's most 
cherished values and ideals. Such social pre-conceptions, the 'value judg- 
ments' which members of any given society take for granted and use as 
the unspoken axioms of thinking, find their way into that society's legal 
system, become what has been termed 'the valuation system of the law.' 
The judge in our society owes a duty to act in accordance with those basic 
predilections inhering in our legal system (although, of course, he has the 
right, at times, to urge that some of them be modified or abandoned). 
The standard of dispassionateness obviously does not require the judge to 
rid himself of the unconscious influence of such social  attitude^.^^ 
Similarly, Frank's Law-as-Father theory has important implications for 

our understanding of the process by which authority relationships are inter- 
nalized. By indicating the close connection between the child's relationship with 
his Father and the adult's relationship with secular authority, Frank made a 
substantial contribution to the development of Freud's early insights." What 
is unfortunate is that Frank does not seem to have grasped the full implications 
of his theory and, as a result, he failed to examine this area in any great depth. 

Paradoxically, although Frank evidently appreciated the need to maintain 
the authority of the judicial decision-making process, his swashbuckling brand 
of jurisprudence may well have had the opposite effect. Indeed. Frank's blunt 
statement that judicial decisions do not flow from an orderly hierarchy of legal 
rules and his demand that the public view the judicial process entirely from a 
pragmatic (or  "adult") standpoint seriously undermined the psychological pro- 
cesses that maintain the authority of established decision-makers. As Thurman 
Arnold has pointed out. the legal observer must never underestimate the 
importance of the symbolism which perpetuates patterns of obedience and 
respect in relation to the judicial process; in his view. Frank's enthusiasm for 
unmasking "reality" was carried a little too far:  

Perhaps Jerome Frank did not give adequate con;ideration to the import- 
ance of authoritarian law based on human reasoning and respected with 
mystical faith. In  my view. this ideal is the cement ~vhich holds a free 
society together. The ideal of a judiciary which discovers it3 principles 
through the enlightened application of established precedents dramatizes 
that most important conception that there is a rule of law above men. 
In  that sense. law must be a "brooding omnipresence in the sky". This is 
an ideal which can never be attained, but if men do not strive for  it the 
law loses its moral force. . . . 

Certainly the ideal of an adult personality has a therapeutic function 
where men's mystical faith in sacred cow3 is leading them astray. Rut the 
conception is so utterly materialistic that it will not serve as a permanent 

Id. at 652. 
'Wn Freud's contribution, see Roazen, suj)l.cz n. 21 at  157: 

This very awareness of the energic content of forces, of their impelling strength, 
of the potentially limitless character of human passions, makes Freud's description of 
authority relationships so vivid. In focussing on the authority relationships, whether 
child and father, subject and ruler, or mail and society, Freud links himself to a 
central roncern of political theory. . . . To the extent that family life is1 the model 
for authotity relationships, \ve are Lorn political creatures. 

What is unique about Freud's point of view is that he always talks about 
authority in inner terms, that he always strives to see the meaning authority has for 
the internal needs of men. 
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basis on which to rest the authority of the courts.j3 

The Relationship Between Law and the Social Process 

. . . 1 must content myself with the following terse crude summary of 
the fundamental obstacle to the creation of a "science of society" (or a 
66  legal science") : The natural scientist uses effectively the method of an 
"isolated system," one from which he can, for all practical purposes, 
exclude all but a very few variables. He thus arrives at fairly exact 
recurrent patterns. . . . In a social situation, however, usually the factors 
are so numerous and so complicatedly interacting, and there are so many 
unique non-repeatables, that the "isolated system" method becomes almost 
completely valueless. Seldom, therefore, can one at all accurately evaluate 
a change in terms of a single effect; thus nice controls and predictions 
are seldom p~ssible.~" 
AS we have seen, Frank felt completely unable to adopt a systematic 

approach towards the study of social phenomena: in his view, social events 
were unique happenings which could not be viewed in terms of broad trends or 
recurrent patterns. We have argued that this was a most unfortunate view; 
however, the immediate result of Frank's belief was that he failed to develop 
any form of conceptual model capable of ordering events in the social process 
for the purpose of serious research. In this respect, Frank's treatment of the 
relationship between law and the social process was most unsatisfactory. 

In addition to his lack of conceptual apparatus, Frank was handicapped 
in his treatment of this area by his narrow focus of inquiry. Frank's major 
jurisprudential concerns were, firstly, the influence of personality on decioion- 
making and, secondly, the process of fact-finding in the trial courts. As a 
consequence of this narrow focu3, crucial issues-such as the impact of law 
on society-were quietly ignored. 

Indeed, Frank's only detailed discussion of aspects of the broader social 
process was his analysis of the causes of the Great Depression and his recom- 
mendation of a redistribution of wealth within the United States. In Save 
America First (19381, Frank argued that national prosperity and full employ- 
ment would best be achieved by increasing wages. Leaning heavily upon the 
works of economist John A. Hobson," Frank contended that economic wealth 
in the United States was concentrated in the hands of a small minority who 
were unable to utilize more than a small proportion of their vast wealth in 
the purchase of American goods; on the other hand, the great majority of 
Americans were paid wages which were so low that they did not permit the 
wage-earner to exercise any significant degree of purchasing power. In Frank's 
view, employers should cease regarding wages as merely another overhead 
cost; instead they should view lhem as instruments of purchasing power. 
According to Frank, greater purchasing power means greater demand and 
greater demand for American goods means greater output and greater pros- 
perity." In addition to this recommendation, Frank advocated a greater role 
for government in regulating the economy and-not unnaturally-he endorscd 
the activist policies of the New Deals' (this wal an argument which he 

zThurman Arnold, Judge Jerome Frank, 24 U .  Chi. L. Rev. 633 (1957) at 634. 
" C u r t s  on Trial at 214. 
".Tohn A. Hobson. The Ecoraomics o f  U n e m ~ ~ l o y m e r ~ t  (1922). 

Save America ~ i r s t  at 235-254. 
. 

"See Volkomer, supra n. 2, Ch. VII passim. 
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developed more fully in If Men Were Angels (1942) ) .  
A final-and somewhat unfortunate-aspect of Frank's analysis of the 

American economy was his plea for economic iaolationism. In Frank's view, 
economic entanglement with other countries-and particularly with Europe- 
would involve the risk of war or-at the very least-disruption as the result 
of foreign strife.js However, the evidence adduced to support the thesis that 
isolationism was the optimal policy for the United States was exrtemely thin 
and, in 1940, Frank abandoned the approach entirely. As Volkomer suggests, 
the fall of France was the event which precipitated this change of belief: 

This incident brought him to the realization that isolation was outmoded 
in the modern world because the advanced state of technological develop- 
ment made military domination of great parts of the world by one nation 
possible. Collective security. Frank came to believe, was necessary to 
prevent the imperialistic designs of aggressive nations from being 
fulfilled.59 
Unfortunately, Frank's analysis of the American economy can hardly be 

termed systematic: it was almost entirely based on the writings of other 
economists and it suffers from the inconsistencies which inevitably result from 
such an approach.G0 The analysis can perhaps best be viewed as a vehicle for 
the expression of certain economic policies to which Frank was deeply com- 
mitted and-at the very least-it is a poIished version of vital strands of Kew 
Deal thinking. 

Why Frank never examined the interaction between the legal system and 
the broader social process in more detail remains an unexplained mystery. His 
venture into the realm of economics indicates broad intellectual horizons but- 
particularly as he advanced in years-he came to treat the judicial process as 
a completely closed system. Frank's failure to appreciate the possibilities of 
systematic research in the universe of social phenomena once again caused a 
tragic imbalance in his jurisprudential approach. 

The Intellectual Tasks Performed by  Frank's Jurisprudence 

(1)  The Clarification of Goals 
Whether or not it is 'right' depends upon whether it is in accord with, 
and will effectively promote, values and ideals which you think both 
desirable and possible of a c c ~ m ~ l i s h m e n t . ~ ~  
As was the case with many of the legal realists. Jerome Frank was extremely 

puzzled by the violent criticism heaped upon his ethical stance by contemporary 
scholars. In Frank's view, the attainment of any postulated goal must depend 
upon informed analysis of the social situation to which it may be relevant; 
to make an analytical distinction between "is" and "ought" was not an 

Oo See, e.g., Volkomer, a t  171: 
Frank placed part of the blame for our domestic depression on trading with Europe; 
then he turned around to say that foreign trade had neler amounted to more than 
a small part of our total national product, and therefore, theqe goods and senices 
could easily be absorbed in our domeqtic malkets. This raised several eml)arlass~ng 
questions which Frank ignored. It our export trade %as so small hob could it bring 
on a depression? If this seven pel cent \+as so inlportant how could it I J ~  consumed 
domestically with so little effolt? 

Courts on Trial at 353. 
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abdication of responsibility but a necessary prerequisite to enlightened social 
reform. Indeed, in 1932 he argued that: 

All those known as legal realists or legal sceptics are eager-perhaps 
altogether too eager-to improve the judicial system, to make it more 
efficient, more responsive to social needs, more "just", if you like that 
word. They are unflagging idealists disgruntled with the way the courts 
do their work; they are tireless critics of the existing ways. 

But where they differ from others who seek to change court-house 
ways is in this important respect: They insist thal no program for 
change can be intelligent if it is not based on moderately accurate know- 
ledge of what has happened and is happening, and on informed guesses 
as to what can be made to happen. They believe that the way to attain 
ideals is not by merely assuming that those ideals are now operative or 
easily attainable, but by painstaking study of what is now going on 
(thereby learning something of what can be made to go on hereafter).6' 
Nevertheless, as a young man-Frank paid very little attention to the task 

of goal clarification. As was the case with many of the young Turks of the 
realist movement, Frank conceived his main mission to be the destruction ol 
the conservative ideology which was frustrating social progress in the post- 
Depression era : 

Principles are what principles do. And if the old principles, which the 
high priests of the Old Deal worshipped, dictated the unhappiness that we 
call a depression, then say [the experimentalist lawyers], those principles 
are not divine but Satanic, barbarous and cruel. We must find new prin- 
ciples, new guides for action, which will tend to provide happiness and 
security in the place of anguish and confusion."" 
[Jnhappily, this commitment to the postulation of more appropriate ideals 

was somehow lost in the all-embracing assault on the 'old ~rinciples'. As a 
New Dealer, Frank maintained a firm belief in the fundamental soundness of 
the free enterprise system-provided its inevitable distortions were corrected 
by enlightened regulati~n:~"owever, he did not make clear whal ends he 
believed the system should promote. Like many other legal realists, Frank 
evidently felt that in the long run ~rinciples would take care of themselves: 
meanwhile, he would come to grips with the "concre:e" reforms which really 
mattered. 

However, as thr 1930's drew to a close Frank became increasingly sensi- 
tive to the perils of European fascism and he began to stress the importance 

O%r. Justice Holmes m d  Non-Euc,lide,un Legal Thinking at  586-587. 
Note Frank's vigorous defense of legal realism against the attack made by Idon Fnller 

in The  Law i n  Qu,est of Itself (1940). See If Men Were Angels at 297-300. 
"Frank Realism i n  Jur i spr~~dence ,  in Modern Trends in J ~ ~ r i s ~ r u d e n c e .  VII American 

I,aw School Review, 1063 (1934) at 1064. 
ti& ' The majority of the American people are still de\otcd to the profit systmi. 'l'hey 

still I~elieve that there is sul~stantial worth in using the desire for indil-idnal profit as one 
of the important incentix-es in getting (lone the necessary work 04 the world. Altllouglr 
the profit system, as it has worked recently, seems to hare worked poorly, most Americans 
Ibelieve that, 1)roperly controdled, 'it can work well . . . the trnrh is  that the 11rofit system 
has not hitherto Iwen given a fair trial. As 1 see  he NCIV Deal it is to I)e an elaborate 
series of experiments which will seek to asceltain whrrlrer a social ec,onomy can I)e made 
to work for human welfare hy readjustments \ ~ h i c h  leave the desire for r~rivate financial 
gain still opwative to a c.onsiderable extent. I t  will permit the  profit systenr to he tried. 
for bhe first time. as a consc io~~s fy  clirec,terl n1eurz.s o/ pron~oting the  general good. 

Id. at 1067. 
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of human ~ a l u e s . ~ V r o m  this period onwards, Frank's writings manifest a 
clear commilment to the goal of individual human dignity. Indeed, on a 
general level, 1:rank's en~pliasis upon the individual decision-maker was typical 
of this commitment: as Edmond Cahn has argued: 

By insisting on the personal element in all processes of decision, lact- 
skepticism underscores our state of need. 11 admonishes that the best and 
wisest propositions of social ethic$, politics and law will not preserve us 
if the men who apply them to concrete transactions are themselves Philis- 
tines and mediocrities, even affable mediocrities. . . . This was the vital 
pattern of Jerome Frank's faith. He incessantly prodded and encouraged 
all our social institutions to produce qz~alitutiz~e men, and thus he paid a 
supreme tribute to the ideal of human dignity. 

There-in the dignity of individual human beings-was the very core 
of Jerome Frank's r e l ig i~n .~"  

Similarly, Frank's book Fate and Freedom (1945) repre~ents an impassioned 
reaffirmation of faith in the ability ol man to choose his own path to self- 
fulfilment; in this work, he attacked all lorms of determinism, whether it be 
scientific or philosophical. By attacking determinism, on the one hand, and 
emphasizinp the human aspects of decision-making, on the other, Frank empha- 
sized the crucial point that law is a procesi of choice for which men them- 
selves are responsible. 

On a more specific level, Frank's devotion to human dignily is represenled 
by his fierce support for the principle of a "fair trial": furthermore. it was a 
principle which he fully defended as a Federal Judge: 

It is . . . part of the American faith that, without that ~rinciple. a society 
would be inadequately civilized. That faith. our courts, I think, should 
indicate by a jealous insistence that trials not only appear to hr but 
should actually be lair.G7 

In pursuit of this principle of aclion, Frank refused to apply the doctrine of 
judicial self-rehtraint when the concept ol a fair trial was threatened and during 
his career on the bench he was adamant in demanding that the ~)rovisions of 

6.7 For a discussion of tha influence of the Mar years on the thinking of Frank and 
his colleague, Karl Llewellyn, see Purcell, Arne~rican JurisPruderzce between the Wa,rs: 
Legal Realism a n d  the Crisis of Democratic Theory, American Historical Review (Dec. 
19691, 424 (1969) at  434-444. 

I t  is interesting to  note that Frank began to show particular interest in natural law- 
perhaps as a result of his support for the principles represented in the Nurelnht~rg trials. 
For example, at  p. xx of the preface to the sixth edition of Law a n d  the Modern Mind, 
h e  said: 

I do not understand how any decent man today can refuse to adopt, as  the basis of 
modern civilization, the fundamental principles of Natural Law, relative to human 
conduct, as  stated hy Thdmas Aquinas. There are, he said, some primary principles, 
such a s  seek the common good, avoid harm to others, render to earh his own; there 
are also a few secondary principles, suc:h as not to kill, not steal, to return goods 
held in trnst. Now the Thomists freely acknowledge that the applications of those 
highly general and flexible principles-apl)lications whic.11 necessarily take the form 
of man-made rules-must vary with time, place, and circnmstances. 
However, according to Frank, these variations mean that natural law principles can 

furnish no concrete answers to specific pro1)lems. IIence, h e  managed to affirm the value 
of natural law while, at  the same time, denying its utility in the soltition of practical 
problems. Nevertheless, it is clear that Frank had travelled a long way from the hare- 
l~reastetl relativism of the first edition of Law and  the Modern Mind. 

See generally, Co~rrts on Trial, Ch. 26 (Natural Law). 
OF Cahn, Jerome Frank's Fact-Skepticism and  our Fntura, 66 Yale I,.J., 824 (3956-573 

a t  831-32. 
G7 United States v. Antomlli Fi~eworks Co. Inc. 155 F 2d. 631 (1946) at  663. 
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the Fourth, Fifth, and Sixth Amendments must be rigidly enforced.68 Similarly, 
Frank's jurisprudential writings calling for the elimination of unnecessary 
uncertainties in the fact-finding process of trial courts indicate his concern 
that the individual's freedom or welfare should not be subject to the type of 
arbitrary action which could easily be avoided by the exercise of basic 
in t e l l igen~e .~~  

Finally, we may take note of Frank's economic philosophy which called 
for the provision of adequate wages and leisure time to all American workers 
so that they might all be afforded the opportunity of becoming creative mem- 
bers of s ~ c i e t y . ~ ' V h i s  philosophy (expressed just before the war broke out in 
Europe) is clear evidence of the extent to which Frank had departed from his 
youthful negativism. In this context, it is interesting to note that the staunch 
relativism of legal realism completely dissipated as a result of the war years 
and Frank's fundamental change in orientation was not an isolated case. Indeed, 
even such a thorough-going realist as Karl Llewell~n underwent a similar 
transformation of outlook. Whether this change was merely a shift in emphasis 
or  a radical departure from the basic tenets of legal realism remains hotly 
disputed. 

2. The Invention and Evduation of Policy Alternatives 

Although Frank's value commitments were deeply felt, he paid but little 
attention to the task of transforming them into viable policies. In particular, 
he ignored the inevitable problems stemming from Value-Conflicts and he 
consistently failed to consider the impact of alternative policies upon the dis- 
tribution of human values and resources. In part, his lack of interest in this 
area may be traced to his belief that the prediction of future trends in decision 
was a futile enterprise; in part, it may also be traced to his lack of intellectual 
system. Even Frank's detailed scheme for the reform of American trial courts 
suffers from the complete absence of even the most rudimentary cost-benefit 
analysis: indeed, a perceptive student commentator has argued, 

Frank hoped that by directing the profession's attention to the realities 
of the lower courts he would generate energy for reform. His points about 
delay, dishonesty, unbridled discretion, and ignorance of the subtle pro- 
cesses of perception were important and worth making, and perhaps still 
are. But taken as an exclusive focus, they limited reform to the construction 
of an honest and efficient system of adjudication. By defining the judicial 
process in terms of finding facts and doing equity between individual 
parties, he assumed that substantive values would somehow emerge from 
the impartial judge's perception of the facts of a case. Such an assumption 
makes Frank's approach largely irrelevant to decisions involving public 
policy, for what is at issue in such decisions is not primarily facts, but the 
weighing of values and principles, and the core of the decision is what 
rule or policy should govern the case. Even in the area of private law, 
Frank's strong distrust of the tyranny of rules and concepts led him to 
understate the problems of value conflict, of adjudicating individual claims 
in the light of community interests and of the subtle difficulty of classifying 
particulars, which involves not only the perception of facts, but the 

Bs See generally, Volkomer, supra n. 2 Ch. V passim. 
O0 See particularly Frank's book, Not Gutlty (1957) -written with his daughter, Barbara. 

See Save America Fi!rst, passim. See also Volkomer, supra n. 2,  Ch. VII. 
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simultaneous interpretation of the meaning of rules . . . Frank's prag- 
matism failed even on the level of the practical, for he did not incorporate 
into his proposals for legal education any analysis of the political or 
professional difficullies, dangers, and costs of reform." 

3. The Analysis 01 Factors Corzditioning Decision 

Strangely enough, if we look JOT a constant i n  all nzature human societies, 
we will discover at least this one: the constancy of the inconstancy i n  
judicial fact-finding. No legal system, no matter what rnay be the economic 
or political set-up, can escape it. It constitutes a universal element of social 
organizalion. I n  that sense it could be described as a "natural law" or 
' 6  law of human nature." I t  poses a major question to every nzan who reflects 
on  the legal aspects of human affairs. Ye t ,  with perhaps the single exception 
o f  Aristotle, the men who have thus speculated, lawyers and non-lawyers 
alike, have not unflinchingly faced it.72 
Frank's analysis of the factors conditioning decision forms the major part 

of a theory which he made peculiarly his own. Indeed "fact-skepticism" was 
a cause to which he devoted the major portion of his energy and resources- 
particularly in the years following the Second World War. IJnfortunately, the 
cerebral fanaticism with which Frank pursued the crusade of fact-skepticism 
ultimately robbed his jurisprudential endeavours of any semblance of balance 
and his apocalyptic exaggeration has tended to obscure what is fundamentally a 
valuable thesis. 

The theory which Frank promulgated with such vigor and singularity of 
purpose may best be outlined in his own words: 

Most law suits are, in part at least, "fact suits". The facts are past 
events. . . . The Trial judge or jury, endeavoring (as an historian) to 
learn those past events, must rely, usually, on the oral testimony of wit- 
nesses who say they observed those events. The several witnesses usually 
tell conflicting stories. This must mean that at least some of the witnesses 
are either lying or (a)  were honestly mistaken in observing the past facts 
or (b)  are honestly mislaken in recollecting their observations or (c)  
are honestly mistaken in narrating their recollections a1 the trial. . . . 
The trial court (judge or jury) must select some part of the conflicting 
testimony to be treated as reliably reporting the past fads. In each law 
suit, that choice of what is deemed reliable teslimony depends upon the 
unique reactions of a par~icular trial judge or a particular jury to the 
particular witnesses who testify in that particular suit. This choice is, 
consequently, discretionary: The trial court exercises "fact-discretion". . . . 
No one has ever contrived any rules (generalized statements) for making 
that choice, for exercising that fact-discretion. It therefore lies beyond- 
is uncapturable by-rules, and it is "unruly". Bring unruly, it is usually 
unpredictable before the law suit commences. . . .'" 
I t  will be noted that fact-skepticism ol~erates at two distincl-although 

related-levels of analysis; the one institulional, the olher l~sychological. Firstly, 
Frank contends that the trial process itself inevitably involves a host of unruly 
elements which render it highly unlikely that the Court will ever discover the 

'I Comment, Legal Theory and Legal Education, 79 Yale  L.J. 1153 (1970) at 1167.68. 
"Courts  O I L  Trial at 372-373. 
'"Quoted in Cahn, Jeron~e  Frank's Fact-Skepticism and our Fut.ure, 66 Yale  1.J .  824 

(1957) at 825. 
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"true facts" of the case before i t ;74 Secondly. he suggests that the reaction of 
a judge or jury to the evidence presented a t  the trial is so subjective as  to defy 
systematic analysis.'" 

With respect to the institutional element, it is perfectly clear that the trial 
process necessarily distorts the factual underpinnings of any given social con- 
flict. After all, "facts" do not walk into court neatly processed and packed for  
judicial consumption; on the contrary, the trial court has to reconstruct the 
past f rom (at  best) second-hand reports of what actually happened. In  this 
sense, therefore. the facts are  twice refracted during the trial process-firstly 
by the witnesses and then by those charged with "finding" the facts who are 
themselves "witnesses" of the testimony: 

Now, as  silent witnesses of the witnesses. the trial judges and juries suffer 
f rom the same human weaknesses as other witnesses. They too are  not 
photographic plates or phonographic discs. If the testifying witnesses make 
errors of observation, a re  subject to lapses of memory, or contrive mistaken, 
imaginative reconstruction of events they observed, in the same way trial 
judges or  juries are  subject to defects in  their apprehension and their 
recollection of what the witnesses said and how they b e h a ~ e d . ~ "  
Furthermore, in  Frank's view. the uncertainties attendant upon the trial 

process are  unnecessarily multiplied by  the survival of the patently archaic 
jury system: 

The jury. then. are  hopelessly incompetent as  fact-finders. I t  is possible, 
by training, to improve the ability of our judges to pass upon facts more 
objectively. But no one can be fatuous enough to believe that the entire 
community can be  so educated that a crowd of twelve men chosen at  
random can do, even moderately well. what painstaking judges now find 
it  difficult to  do. 
It  follo~vs that the use of fact-verdicts. while it may slightly reduce the 
evils of the jury system, cannot eliminate them. The jury makes the 
orderly administration of justice virtually i m p ~ s s i b l e . ~ '  
A further institutional element which militates against accuracy in fact- 

finding is the adversarial mode of trial. For  Frank, the adversary system was 
an unwelcome consequence of jury trial and he contended that it represents not 
a genuine effort to discover the "truth" but a n  elaborate dramatization of 
conflict. under this system, lawyers are  concerned more with the fruits of 
victory at  any  cost than with the task of uncovering the true facts for  the 
benefit of the court ;  i n  Frank's sardonic words: "Our present trial method is 
thus the equivalent of throwing pepper in  the eyes of the surgeon when he is 
performing an ~pera t ion ."~ '  

"Frank summarized these "unruly factors" thus: 
". . . the mistakes made by witnesses in their original obserlation of the past ebents: 
the witnesses' mistakes of memory; their biases and prejudices; the way in  which 
lawyers, consciously and more often unconsciously, coach witnesses; the unconscious 
prejudices of trial judges or jurors for or against witnesses, o r  litigants o r  la~cyers. 
Those factors, being uncontrollable by rules, are 'unruly'." 
Modern and Ancient Legal Pragmatism--John Dewey and Co. v. Aristotle, X X V  Notre 

Dame Laayer 207 (1950) at  231. See also XXV Notre Dame Lawyer. 460 (1951). .- 
' "The analysis of fact-skepticism in terms of two distinct-albeit interrelated-principles 

is developed by Rumble in his American Legal Realism (1968) at 109 ff. 
" Courts on Trial at  22. 
" L a w  and the Modern Mind at 194-195. 
Further discussion of Frank's analysis of the jury system may he found in Paul, 

op. crt.. 93-106 Volkomer, supra n. 2 at  60-61 and 79-81. 
'' Courts on  Trial at  85. 
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In  addition to his analysis of the vagaries of fact-finding caused by the 
trial process itself. Frank also devoted considerable attention to the individual 
psychology of judge and juror. In  his view. the interaction between the human 
psyche and the process of presenting evidence in  Court operates on such a 
subjective level as  to preclude systematic analysis. Typical of Frank's general 
approach is the follo~ving passage from Law and the Modern Mind:  

Since judges a re  not a distinct race and since their judging processes 
must be substantially of like kind with those of other men, an analysis of 
the way in which judges reach their conclusions will be aided by answering 
the question. What are  the hidden factors in  the inferences and opinions 
of ordinary men?  The answer surely is  that those factors a re  multitudinous 
and complicated, depending often on peculiarly individual traits of the 
persons whose inferences and opinions are  to be explained. These uniquely 
individual factors often a re  more important causes of judgments than 
anything which could be described as  political, economic or  moral biasese7" 
For  Frank, therefore, each judicial decision was a unique product of 

subjectite forces. Allied with his thorough-going skepticism of social science, 
this belief precluded Frank from approaching the ta;k of analysing these factors 
with any degree of system. As a result much of his theory of "fact.skepticismm 
remained firmly rooted in an anecdotal level of analysis. 

On the basis of his elaborate examination of the trial process. Frank argued 
that all previous jurisprudential accounts of the judicial decision-making process 
were fundamentally wrong. Manifesting a marked predilection for  mathematical 
wizardry, he schematized the conventional theory of the trial process in  the 
form R(rule2) X F(facts)  = D(decisions) : in  other words. judges are  
supposed to arrive at their decisions by applying legal rules to the facts of 
the case before them. T o  varying degrees. the sociological jurisprudes and the 
legal realists had highlighted the uncertainty surrounding the application of 
rules but, i n  Frank's view, n o  modern jurist had successfully underscored the 
further element of uncertainty caused by the subjective nature of fact-finding 
(whether by judge or juror) .  According to Frank, therefore, the mathematical 
formula must be revised to read: R (rule;) X SF(subjective facts) = 
D (decisions) : 

The F which leads to the D is not something which existed before the 
law-suit began. The "facts" of a "contested" case. for judicial purposes, are  
not what actually happened between the parties but what the court thinks 
happened. In  terms of our schema the operative, effective F is what the 
court thinks ( o r  says) it  is.'" 
Furthermore, Frank vigorously asserted that it  is absolutely impossible 

to separate the "rules" from the "facts" as a technique of analyzing judicial 
decisions: in  this contention, he went against the grain of years of jurispru- 

the 

Law and the Modern Mind at 114. 
What Courts do in Fact, 26 Illinois Law Review, 645 (1932) 649. In  Frank's ~ i e w ,  

conventional theory is even more at odds with reality when it is applied to jury trials: 
No one knows-and no one is allowed to prove-what was the jury's R or the jury's 
F. Indeed there is no jury R or  jury F-there is only a jury D. Their decision is a 
composite which formal law later-after the decision-breaks up into an alleged 
R x F = D .  
. . . Judges, like juries, usually hake composite, undifferentiated reactions to the 
evidence. The formal law description of the judicial process is false where juries 
are injolved. I t  is often substantially as false-only less so in degree--~ith respect 
to judges. 
Id. at 652-653. 
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dential analysis. As we have seen, Frank was greatly indebted to the "hunch" 
theory of Judge Hutcheson and  it was upon this foundation that h e  developed 

his gestalt approach to the phenomenon of decision-making: following this 
approach, Frank believed that it was futile to deal with "facts" and "rules" 
as  if they were distinct elements: 

The judicial hunch does not separate out the F and the R. The hunch is 
a composite reaction of a multitude of responses to the stimuli set up by  
witnesses-stimuli which encounter the judge's (o r  jury's) biases, "stereo- 
types," preconceptions, and the like. On all this, formal law is silent. This 
silence makes formal law hopelessly inaccurate and  accounts for  the smug 
confidence of its devotees (when they forget that law-in-discourse is a 
mere game) in  the measurable certainty of the judicial process.s1 
Indeed, Frank even went so far  as  to say that trial court decisions are  

practically impossible to analyse in terms of smaller components because judges 
unconsciously manipulate not only the legal "rules" but also the "facts" in 
order to justify the conclusion which they have reached on the basis of an 
"inspired hunch" : 

The trial judge is therefore in  this position: H e  can begin with the 
decision he considers desirable, and then, working backwards, figure out 
and publish a n  F and a n  R which will make his decision appear to be 
logically sound, if only there is some oral testimony which is in  accord 
with his reported F, and if he applied the proper R to that reported F. 
If so, it does not matter whether actually he believed that testimony, i.e., 
whether the facts he  reports are  the facts ao he  believes them to be. In 
other words, he can, without fear  of challenge, "fudge" the facts he finds. 
and thus "force the balance." No one will ever be able to learn whether. 
in  the interest of what he thought just, o r  for  any other cause, he did 
thus misstate his beliefss2 
Frank's promulgation of fact-skepticism involved a spirited assault not 

only upon traditional jurisprudence but also upon most of his realist colleagues. 
I n  his view, while the realists were absolutely correct in their attack upon the 
notion that rules were the major  influence on decision-makers, they were hope- 
lessly out of touch with actual legal practice in  their attempt to classify decisions 
according to their factual background: 

Because many modern writers on legal theory have seldom, if ever, prac- 
ticed in  trial courts, they resemble the Roman jurisconsults (during the 
closing days of the Republic and  up to the time of Diocletian). Those 
jurisconsults who gave legal opinions based upon hypothetical statements 
of facts, looked down upon the practising advocates . . . who tried law- 
suits. . . . The  modern "jurisconsults"-Cook, Patterson, Llewellyn, 
et a1.- . . . pay no attention to the way in which the trial courts reach 
their determinations of fact, although the decisions, both of trial and 
appellate courts, often depend on those determinations. . . . There is 
moral irresponsibility i n  this aloofness from practice.83 

I n  effect: Frank charged that the realists were as guilty as  their ~redecessors  
i n  their perpetuation of the 'upper court myth'. Since the vast majority of cases 
do not advance beyond the trial court, Frank asserted that the construction 

Id. at 656. 
Courts on Trial at 168. 

83Modern and Ancient Legal Pragmatism-John Dewey & Co, v. Aristotle supra n. 74  
at 255. 
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of modern jurisprudence around an appellate court model %as a path beset 
by grave intellectual dangers. 

We have seen how Frank's obsession with fact-skepticism caused a eerious 
distortion in his focus of inquiry. A further unfortunate consequence was his 
inability to place his valuable insights within any sort of rational perspective. 
For example, Frank's view that reactions to evidence are so unique as to defy 
any type of systematic analysis surely amounts to an  exaggeration bordering 
on perversity. 

Indeed. Frank's arm-chair pontifications in this matter are clearly ccn- 
tradicted by studies indicating a reasonable regularity in the reaction of 
particular judicial personality-types to similar factual situations. It is no 
doubt true that judicial behaviourism and other related approaches are open 
to numerous criticisms but it cannot be denied that social scientists are capable 
of discerning reasonably clear trends in the decision-making of certain judicial 
p e r s o n a l i t y - t y p e ~ , ~ ~ i r n i l a r l ~ ,  it is now clear that Frank greatly exaggerated 
the demerits of the jury as a fact-finding body. The Chicago Jury Project, for 
example, found a surprising degree of agreement between judge and jury in 
their  determination^.^^ While such findings do not entirely absolve the jury 
system of inefficiency in fact-finding. they do at least indicate the gross exag- 
geration overlaying Frank's analysis. It is indeed tragic that Frank's zeal for 
advocacy overpowered his faculty of impartial observation. 

Kevertheless-despite the short-comings which are apparent in his analysis 
of factors conditioning decision- Frank's fact-skepticism did fill a notable 
gap in jurisprudential endeavor. Although Frank \bas certainly not the only 
scholar to urge study of the trial process, his work did genrrate an interest in 
this area which was later to bear fruit in the research of a subsequent generation 
of social  scientist^.^^ 

4. The Description of Past Trends i n  Decision 

Since the trial judge is not, then, engaged in a wholly logical enterprise, 
the effort to squeeze his "hunch," his wordless rationality, into a logical 
verbal form must distort it, deform it. His ineffable intuition cannot be 
wholly set down in an R and an F. There are overtones inexpressible in 
words. He has come upon non-logical truth. One may doubt whether, even 
if he resorted to music or poetry, he could make himself thoroughly under- 

"Regularities in the reaction of judicial personajity-types to particular factual 
situations may best be  illustrated by sentencing studies: see, for example, 

J. Hogarth, Sentencing as a Human Process (19711. 
E. Green, Jz~dicial Attitudes in Sentencing (19611. 
For a more general discussion, See G. Schubert (ed.) ,  Judicial Decibion-Making 
(1963) and Judicial Behavior: A Reader in Theory and Research (1964). 
# S e e  H. Kalven Jr. and H. Zeisel, The Anlerican Jury (19661. 
One of the key elements in the Project was the comparison of the jury verdict with 

the decision the judge said he would have made if he had been sitting alone. In  criminal 
cases, there was a judge-jury agreement rate of 75.4 percent. In Chi1 cases, judge and 
jury agreed on the question of liability a t  the rate of 78 percent. 

saMost of this research has been directed towards the jury, See the discussion in 
Enlanger, Jury Research in America, 4 Law & Society Review, 345 (1970). 

However, an increasing amount of research is now being devoted to the other factors 
in the trial process which Frank mentions. An outstanding example is hI. Mileski, Court- 
room Encounters: An Obserzation Study of a Lower Criminal Court 5 Law & Society 
Review, 473. (1971). 

See also J. Skolnick Social Control in  the Adversary System. 11 Jo, of Conflict 
Resolution, 52 (1967). 

The  findings of both Mileski and Skolnick ~vould suggest that Frank committed himself 
to many o~er-generalizations about the trial process. 
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stood by others when one considers the many discrepant interpretations 
of artistic composition; and  performance^.'^ 
The great majority of American legal realists devoted considerable attention 

LO the task of describing past trends in judicial decision-making. The hallmark 
of their efforts was the development of a series of techniques which emphasized 
the classification of decisions in terms of their factual background; as a result, 
the classification of decision; in terms of the traditional doctrines enunciated 
by the decision-makers themselves was relegated to a secondary position.'" 
The jurisprudence of Jerome Frank, however, was a conspicuous exception to 
this general approach. In his view, the attempt to describe past trends in 
decision-whether it be by means of the traditional or the more modern 
approach associated with the realists-was doomed to inevitable failure. 

Along with his fellow realists, Frank contended that the classification of 
decisions in terms of legal rules was a futile enterprise. Kules represent b u ~  an 
rx post facto rationalization of the court's decision and, since the "real reasons" 
for the decision are skilfully obscured by the judicial opinion, description of 
pas1 trends in terms of such legal rules will inevitably lead to confusion anti 
chronic irreconcilability of cases. 

However, Frank parled company from his colleagueJ in the matter of 
classifying decisions in terms of their facts. According to Frank, the facts 
recounted in the judicial opinion do not correspond to the "true" facts under- 
lying the cause of litigation: on the contrary, they repre;ent what the court 
thinks are the facts and, passing through a filter of subjective prejudice, they 
acquire a reality only within the confines of the opinion itself. Furthermore, 
where the judge decides the issue of fact-as well as that of law-then the 
(often sub-conscious) twisting of legal rule5 and facts to justify a decision 
really arrived a1 on the basis of a 'hunch' renders it impossible to decipher 
what it is that the court has actuhlly decided: 

Cross-examination of judges is not permitted. If, then, (1) the judge's 
statement of "the facts" of a "contesled" case is a statement of w h a ~  the 
judge thinks and (2)  that statement cannot be challenged, it follows that 
it is only through a knowledge of the judge's "character" or "personalily" 
that one can obtain criteria for determining the correctness of his con- 
clusion. And, unfortunately, that kind of kllowledge is seldom available. 
Wherefore, also, most decisions in "contested" cases are beyond criticism 
because the means of adequate criticism are not a~ai lable . '~  
IJnfortunately, Frank did not pause to consider the extenl LO which the 

somewhat extreme examples he provides are represenlalive of the broad range 
of judicial decisions. Although it is obviously impossible to obtain a com- 
pletely accurate version of the 'true facts' of a case, it is submitted that an 

"' Courts on  Trial. 174. 
Note the conclusion of this passage: 
When the trial judge tries really to express his composite response d)y a finding of 
fact (an F) and a legal rule (an  R ) ,  he may well feel that the result is a misrep- 
resentation o f  his actual experience in the decisional process. A(:c:ordindy he may, 
not ~inreasonahly, resent criticism of his decision, when that rriticism rests on that 
misrenresentative analvsis. 
Id. a; 174-175. 
" See, for example, 
Arnold. T h e  Role o f  Suhstantice Law and Plot edr~re in  t h e  Legal Process, 45 Har. 1,. 
Rev. 617 (1932). 
Oliphant, A R e t u r ~ ~  to  Stare Detisis. 6 Am. L. Sch. Rev. 215 (19'28). 
Yntema, T h e  Hornhook Method and the Conflirt o j  Lawr. 37 Yale L.J. 468 (1927-28). 
" W h a t  Court? do i n  Fact at  661-662. 
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impartial observer should be able to construct a version that is adequate f o r  
the purpose of classifying a decision according to its situation-type.9a Further- 
more, it appears that Frank seriously underestimated the number of cases i n  
which conflict in  the evidence is relatively minor:B1 in any event, he never 
made this a matter of empirical research a n d  his reluctance to engage i n  the 
task of describing past trends in  decision may be seen to rest on a basis which 
is untested at  best and serioujly wrong a t  worst. 

5 .  The Prediction of Decisions 

I revert to my statement that it oversimplifies to ascribe the difficulty met 
in  predicting a trial judge's decision to the subjectivity of his fact-finding: 
The subjectivity is more complex; it inheres in  his total reaction to the 
trial. If the judge's own effort logically to explain his decision. after he 
reaches it, is so baffling because it results from a n  experience to which 
he cannot give complete expression in logical terms. it must also be true 
that any person other than the judge will seldom be able to know a t  all 
accurately, in  advance, what the decision wiIl be. For  the judge's reaction 
is unique.92 
Quits simply, Frank did not believe that it  was possible to predict judicial 

decisions. According to his theory of fact-skepticism. i n  order to be able to 
predict a decision in a contested case one must be able to ascertain two crucial 
factors; firstly. one must know what the judge or jury will think happened 
on the basis of the conflicting evidence presented; and secondly, one must 
know exactly what the judge will consider to be the appropriate legal rule to  
apply to what he "guesses" are the facts. Frank asserted that. even if we 
assume that all the relevant legal rules are  fixed and zettled, in many cases 
decisions will still be unpredictable because the facts cannot be known until 
the court has guessed what the facts of the case are. Since Frank believed that 
faith in  the certainty of legal rules was the product of a "childish mind", it is 
clear that he considered both the "rule" and "fact" elements of a decision to 
be ( in  most cases) unpredictable. 

H o ~ ~ e v e r ,  Frank did not stop to consider what percentage of cases actually 
involve such a degree of conflict in  evidence as will prevent the observer from 
making a fairly accurate prediction as to what "fact;'' the Court will find. 
While Frank made a n  excellent point in  his discussion of cases involving 
serious conflicts in  the evidence, he once again failed to resist the urge to 
exaggerate its significance within a broader jurisprudential framework. While 
Frank was brilliantly perceptive in  hi- recognition of the subjective forces 
underlying the fact-finding process, he was tragically oblivious of the fact that 
many cases are  processed quite routinely without the intervention of the "unique" 

"See, for example, the approach maintained by Karl Lle~lel lyn:  
Cases and Materials on the Law o f  Sales (1931) (n i th  particular reference to the 
roluminous index).  
T h e  Commons Low Tradition-Deciding Af)l)eals (1960). 

hampered hy any such dispute. 
See Moore and Sussman, Legal und Institutional Methods Applied to the Debiting of 

Direct Discounts. 40 Yale L.J. 381 at 555, 752, 928, 1055, and 1219 (1931) Moore, Sussman 
and Brand, Legal and Institutional Methods Applied to Orders to Stop Payment o f  Checks, 
42  Yale L.J. 817, at 1198 (1933). 

01 For example, one would expect cases dealing ~ \ i t h  commercial matters to he less 
prone to \iolent disputes concerning the basic facts. Underhill Moore was able to classify 
banKing decisions in terms of their factual underpinnings and h e  did not appear to be 
made this a matter of empirical research and his reluctance to engage in the 
task of describing past trends in  decision may be seen to rest on a basis which 

Courts on Trial at 176. 
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subjec~ive reactions upon which he focussed so exclusively." In any event, it 
surely behooves the proponent of a theory a; sweeping as Frank's to consider 
just how far his basic model is 'typical7 of the universe he is studying: since 
Frank never treated this as an empirical issue his cavalier dismissal of the 
possibility of predicting decisions is extremely suspect. 

Finally, it is instructive to note that Frank failed to consider whether the 
objections he raises with respect to the prediction of trial court decisions justify 
a blanket indictment of the whole task of prediction. In particular, he does not 
discuss [he prediction of appellate court decisions, where the "facts" of the case 
are usually not in dispute: exponents of judicial behaviourism (whatever ihe 
shorl-comings of their discipline) have indicaied that at least a fair degree of 
predictive success may be achieved at the appellate level." It appears, however, 
that Frank's bias against social science techniques clouded his judgment on 
this issue: as a result, his jurisprudence fell far short of its inherent potential." 

"'See, for example, the discossion of rontine processing in Mileski, Courtroorrr 
Encounters: An Obsert~ati,on S tudy  of a Lower Criminal Court, 5 Law & Society Review 
473 (1971) : note especially 525. 

Mileski indicates that the reaction o f  the judgc to characteristics of the defendants 
presenting themselves in his co111.t is not as  "oniqnem as Frank soggests. 

111 See, tB.g., Schuhel-t ( rd.  ) , Judici'al Decision-Muking (1963). 

Schnl~urt, T h e  Judic;iul Mind (1965). 
Schuhert (ed.), Jud ic , k l  Behavior: A Reader in Theory and Research (1961). 
Schubert and 1)anelski (eds.) , (,'omperatitye Judicial Behavior (1969 1. 
Grosqnan anti Tanenhaus (eds.), Frontiers of Judiciccl 12e.s~earc.l~ (1968). 
if. Slayton, A Critical C m n l e n t  or6 Scalogrom Ar~ulysis of Sul)remr Court o/ Cc~rlada 
Cuses, 21 University of Toronlo Law Journal 393 (1971). 
Slayton, Qu,antitative Methods und S l ~ p r e m e  C o w t  cases. 10 Osgootir Iiall Taw Journal 
429 (1972). 
" A comprehensive 1)ililiopra~)hy of Frank's writings, and of writings al)out Frank may 

l)e round in Volkomer, sulrra n. 2 . ~ t  222-223. 




