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The acquisition of ownership over certain1 movables and immov- 
ables (including land in Italy2) could be obtained under Roman law by 
way of uninterrupted possession (or, perhaps, open possession or even 
use3) of the property for a certain period of time - one year for m v -  
ables and two years (in general4) for imm~vables.~ This method of 
acquisition was known as usucapion. 

It seems fairly clear that by classical times, among the necessary 
pre-conditions for the successful implementation of this mode of acquir- 
ing ownership were the requirements that: (a) the would-be acquirer 
honestly believed that he had obtained possession d the property in 
question from its true owner (bow fides); and, (b) the manner in 
which such possession had been acquired should have been one legally 
appropriateB for the transferring of ownership of such property (iusta 
caum) .7 

In view of these requirements, particularly that concerning bona 
fides, it was dear that usucapion could not be availed of by a thief. 
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1 E.g. Ownership of sacred and religious objects (res sacra? and res religiosae) 
could not be acquired by way of mucapion- see Gaius, Institutes (transl. F. de 
Zulueta, 1946), Book 2, 9.48. (Hereinafter cited as Gaius 2.48); nor, by classical 
times, could stolen things - Gaius 2.45. 

2 Gaius 246 -provincial lands could not be acquired by usucapion. 
3 See R. Yaron, "Reflections on Usucapio" (1%7) 35 Tijdschrift voor Rechts- 

geschiedenis 191, at 211 et seq., and A. M. Prichard, "Early Usucapion" (194) 
90 L.Q.R. 234. It seems that by classical times, mere possession of (as distinct 
from open possession or open use of) the property was all that was required, 
although such may not have been sufficient at an earlier date. 

4 E.g. where land was part of an inheritance one year would suffice for all 
the property in the inheritance; Gaius 2.54. 

5 Gaius 242. 
@One important division of property in roman law was between res mancipi 

(which included land in Italy, slaves and important farm animals) and res nec 
mancipi (which included most other movables as well as nearly all incorporeal 
things) - Gaius 2.14a-17. Dependiig upon which of these categories the property 
in question belonged to, an appropriate mode of transferring ownership was 
required to be used if ownership was to be, in fact, legally tmnsferred. Thus, for 
rm nee mancipi mere delivery could be sufficient, whiie for res mamipi either "a 
surrender in court" (in iure cessio) or a formal conveyance by way of mancipation 
was requid.  See Gaius 2.19-24. 

?See inter &a, A. Berger, Encyclopedic Dictionary of Roman Law (1953), 
p. 752. 
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However, by this stage of the development d classical roman law, a 
further well-established refinement of the doctrine was that it could not 
be employed so as to establish ownership by even a born Jide possession 
if the property had in fact been stolen from, and never returned to the 
possession of, its true owner.8 In his Institutes, Gaius9 argued that a 
prohibition against usucapion by a thief in the Twelve Tables would 
have been redundant because of the requirement of born fides which 
existed at his time. However, there is no evidence that the requirement 
of born fides existed at the time of the Twelve Tables.l0 So such a 
prohibition would not have been redundant. 

According to the sources," usucapion of a stolen res was prohibited 
by both a provision in the Twelve Tables and by a lex Atinia, enacted 
some two hundred years later.12 As no convincing explanation for the 
existence of these two substantially similar laws is available, yet both 
would seem to have existed, it is herein argued that the explanation must 
be that the earlier law merely prohibited usucapion of the stolen property 
by the thief. 

For the lex Atinia to have simply reafkmed the existing law seems 
unlikely, for both general codification and the specific reenactment d 
provisions of the Twelve Tables were virtually unknown during the 
Republic. Furthermore, Aulus Gellius mentions13 a juristic debate about 
the possibly retroactive operation of the lex Atinia; a very unlikely 
possibility if the lex Atinia simply repeated or reaffirmed existing law. 

Two recent attempts to account for the enactment of the lex Atinia 
despite the existence of the Twelve Tables provision come from Yaron14 
and Prichard,l5 but neither is wholly convincing. 

Because of the great expansion in commercial activity in R o m ,  

sPer  the lex Atinia contained in Aulus Gellius, Noctes Atticcre, 17.7.1. See 
too, Digests 41. 3. 4. 6 contained in S. P. Scott, Civil Law, vol. 9 (1932), p. 199. 
The Digests were compiled by the Emperor Justinian and contained legal pro- 
nouncements from, inter alia, Roman legal scholars. This one comes from Julius 
Paulus, "a famous jurist" from whose quite prolific writings extensive excerpts 
were taken and placed in the Digests by Justinian's compilers. He wrote during the 
first decades of the third century, A.D. See Berger, op. cit. supra n.7 at 623. 

9 Gaius, 2.49. Gaius was "one of the most renowned Roman jurists of the 
middle of the second century", A.D. He was, curiously enough, never cited by the 
classical jurists, but "Justinian considerably contributed to his fame by utilizing 
his Institutes as a basic source for the Imperial lnstitutiones and speaking of hi 
with great esteem" - Berger, op. cit. supra n.7 at 481. 

lo About 450, B.C. - 

11 Namelv Gaius 2.45 and 2.49 for the Twelve Tables vrovision and Aulus 
Gellius, ~ o c t e s  A tticae, 17.7.1. 

12Although the precise date of the lex Atinia is not known, it is generally 
considered to have been vassed somewhere near the middle of the second century 
B.C. It is so dated becaise of the debate as to its possibly retroactive scope of 
operation between Brutus, Manilius, Publius and Scaevola. See A. Watson, The 
Law of Property in the Later Roman Republic (1%8), p. 25, and Yaron, supra 
n. 3 at 217-218 and the concurring opinions there cited. On the other hand, A. M. 
Prichard, "Auctoritas in Early Roman Law", in (1974) 90 L.Q.R. 378 at 389, 
suggests that it may date from a time much nearer to that of the Twelve Tables. 

13 Aulus Gellius, op. cit. supra n. 8, 17.7.1. 
14 Yaron, supra n. 3. 
16 Prichard, supra n. 12. 
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and its change from the small agricultural society which existed at the 
time of the Twelve Tables, Yaron argues that the prohibition on the 
acquisition of ownership by way of usucapion by a bona fide purchaser 
of stolen goods was seen by the jurists as too restrictive upon commerce. 
So, they began to read down the provision of the Twelve Tables and to 
apply it only with respect to the thief himself. He then suggests that 
there was a conservative reaction to this distortion of the ancient law 
and that the Eex Atinia was passed to restate the former provision.18 
There is, of course, no direct evidence to support the existence of this 
distortion by the jurists. Yaron argues, however, that neither an intro- 
duction for the first time of a law restricting usucapion with respect to 
stolen property, nor the widening of an existing prohibition of usucapion 
by a thief to one pertaining to stden property per se, would have been 
either appropriate or probable at a time of such great commercial 
expansion. However, it is widely believed that born fides and iustta causa 
became requirements for usucapion around this time.17 So, despite Rome's 
commercial expansion, new limitations were being imposed on this 
doctrine. Yaron's explanation does not account for the retroactivity 
debate either. 

Prichard sees the lex Atinia as being innovative, to an extent. Under 
it, when the other requirements for the application of usucapion have 
been satisfied, the doctrine may apply to stolen property, once that 
property has been returned to the control of the person from wholm it 
was stolen. Thus, the lex is not simply repetitive of the Twelve Tables 
provision, and the introduction of this third element, the return of the 
property to the control of the owner, provides, in his view, an explanation 
for the retroactivity debate. 

It might have been a point of juridical dispute whether the Eex 
Atinia would apply only to Eases in which this return took place after 
the enactment of the lex.ls This mainly philological argumentl9 has some 
attraction, and the theory is compatible with Yaron's argument concern- 
ing the great changes in Roman society. It is, however, extremely diffi- 
cult to see why it should have been thought necessary to pass a law 
which, in effect, did no more than provide that property ceased to be 
stolen after it had returned to the control of the person from whom it 
had been stolen;20 for the Gaius version of the Twelve Tables provision 

16 Yaron, supra n. 3 at 223-225. 
17 The precise time of this is not certain, but Daube, "Furtum proprium and 

furtum improprium" (1937) 6 Camb, L. J .  217, Prichard, supra n. 3 at 244, 
Watson op. cit. supra n. 12, and Yaron, supra n. 3 at 214-215, all agree that it 
probably occurred during the second century B.C. 

1s Prichard, supra n. 12 at 386-387. 
19 His reasons for such an interpretation are based almost solely on linguistic 

and syntactical arguments. 
20For he does not argue that the innovation concerned the possibility that 

return to potential control would be sufficient. This would seem to be a later 
expansion of the application of the Zen Atinia by subsequent jurists-see, for 
example, D. 50.16.215. Scott, op. cit. supra n. 8, vol. 1 1  at 290. 
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could certainly have received, and probably in all logic required, such 
an ir terpretation as this. 

Although no mention of the lex Atink appears in Gaius, and although 
its appearance in the Corpus luris2l along with the Twelve Tables provi- 
sion would seem to be an interpolation (since the use d the singular 
"inhibet" indicates that originally there was only one there 
would seem to be ample evidence that such a law existed. Not only does 
Aulus Gellius p u p r t  to give its text,23 but he also mentions the retro- 
activity debate concerning it, conducted between Brutus, Manilius, Publius 
and Scaevola. All of this makes it fairly unlikely that he could have k e n  
confusing the lex Atinia with the Twelve Tables provision. Confirmation 
both of his text and the debate come from two sources. There are firstly 
two specific24 and several general25 references in the Digest to an "Atinian 
law" consistent in its effect with that described by Gellius. Secondly, there 
is a reference in Cicero to a lex Atinia which did not operate retro- 
activelyYM and which Watson concludes must have been the lex Atida 
here under consideration, since to no other "leges Atiniw" could the 
question of retroactivity have been in any way relevant.= 

Since Gaius is the only indisputably independent source for the Twelve 
Tables p r o v i s i ~ n , ~ ~  and since he too makes no mention d the lex Atinia 
in this regard, it might seem possible that no such earlier provision existed 
and that Gaius erroneously attributed the law of the lex Atinia to the 
Twelve Tables. However, in view of Gaius' acknowledged psition as an 
expert on the Twelve Table~,~Qnd because for him to have made such 
an error would seem to require that one had also been made in the sources 
relied upon by him, this is unlikely. This unlikelihood is increased when 
one remembers that these sources would have been much closer in time 
to both the Twelve Tables and the lex Atinia. (Yet this fact, it must be 
admitted, also makes it difficult to believe that Gaius could have been 
ignorant of the existence of the latter provision, and, consequently, unless 
the two were substantially of similar import, his failure to mention the 

21 1.1. 2.6.2. Scott, id. vol. 2, p. 47. 
22 See Daube, supra n. 17, and Prichard, supra n. 12 at 384. 
23 The reconstruction of which by Huvelin reads as follows: " Q u d  subruptum 

erit nisi in potestatem eius cui subruptum est, revertatur, eius rei aeterna 
auctoritas esto", from Huvelin, Etudes sur Ie Furtum, p. 287, as quoted and 
accepted as reliable by Daube, supra n. 17 at 217. 

24D.41.3.46. Scott, op. cit. supra n. 8, vol. 9 at 213, and D.50.16.215. Scott. 
id. vol. 11, p. 290. 

25For example D.41.3.35. Scott, id. vol. 9, p. 210, D.41.3.41. Scott, id. vol. 
11. v. 187. 

'26Cicero in Kerr 11, 1, 42, 109 and see Watson, op. cit. supra n. 12 at 25. 
27 Watson, ibid. 
28 But, although the reference to the Twelve Tables in J.I. 2.6.2, Scott, op. cit. 

supra n 8, vol. 12 at 47 is probably made in reliance on Gaius, that in D.41.3.33, 
Scott, op. cit. supra n. 8, vol. 9 at 209 (Julian), has not been affirmatively shown 
to be an interpolation. See in favour of interpolation, Huvelin, up. cit. supra n. 23 
and to the contrary, or at least unpersuaded, Watson, op. cit. supra n. 12 at 26, 
and Daube, supra n. 17 at 229. 

29 See Watson, op. cit. supra n. 12 at 27, Gaius wrote a commentary on the 
Twelve Tables; see Daube, supra n. 17 at 229. 
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latter is difficult to explain.) Also, if the lex Atinia were the first provision 
on the relationship of theft to usucapion, it is hard to see why it should 
ever have been contemplated that the lex Atinia might operate retro- 
actively, for such operation was extremely rare in roman law, and, in 
this particular situation, would surely have been quite unthinkable in view 
of the uncertainty of title and the great hardship created thereby. 

The principal argument used by Huvelin for the non-existence of 
the Twelve Tables pmvision is that, since "subruptum" in the lex Atinia 
meant a secret, but actual, taking while "furtum" in the Gaius version 
of the Twelve Tables provision meant a fraudulent taking not requiring 
actual movemnt, then the earlier law would have been more subtle and 
of wider application than the latter, since it could apply to immovables 
as well as to movables. 

This, according to Huvelin, would be a wholly unlikely course of 
devel~pment .~~ His reasoning, however, is based on far from certain 
premises. Not only is it by no means certain that these two wards31 
were used in their respective sources,32 but it is also far from clear that 
they had, at the respective relevant times, the meanings attributed to 
them by him. Indeed, Table 8.12, which makes lawful the killing by a 
householder of a person caught in the act of ''furturn" in his. house at 
night, clearly seems to contemplate the killing of a thief rather than a 
defrauder. Huvelin's attempt to support this argument with D.41.2.33* 
is similarly unconvincing, for, not only is his interpretation of the text 
a rather tortuous one (as Daube clearly  illustrate^^^), but even if 
correct, is not probative of, but merely compatible with, his primary 
argument. 

Seemingly, the only plausible argument left is that the provision in 
the Twelve Tables prohibited usucapion only by the thief, and that the 
lex Atinia extended this to stolen property generally. If open use were 
required (and not mere possession) for usucapion at this early 
then, since sales were generally made in and in view of the 
small rural nature of the society, a prohibition of this kind upon the 
thief alone may well have been felt to constitute adequate protection 
against acquisition by usucapion for the owner of stolen property. As 
society became more complex, the desire to protect ownership may well 
have led, initially, to the view that not only the thief, but anyone taking 
possession other than in good faith and with just cause, should be 
prevented from acquiring ownership by usucapion, and, finally, to the 

MHuvelii, supra n. 23; discussed in Daube, supra n. 17 at 217-230. 
31 i.e. "subruptum" and "furturn". 
32For there is certainly no very strong reason to believe that Gaius, at any 

rate, was actually quoting the text of any provision in the Twelve Tables, as 
distinct from merely describing in the language of his own time, what his 
impression of the effect of that provision was. 

33 See Daube, supra n. 17 at 219-228. 
34 Daube, id. at 223-228. 
36As Prichard, supra n. 3 at 234, and Yaron, supra n. 3 at 209-214, both 

forcefully argue. 
ss Daube, supra n. 17 at 231-232. 
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view that no one obtaining possession of stolen property should be able 
to so require ownership. This might particularly be the case if the require- 
ment of open use of the res was changed to mere possession at about 
this time.37 

One argument presented by Yaron against this conclusion may 
actually provide a reason for the suggested change brought about by the 
Iex Atinia. Yaron thought it would have been illogical for usucapion to 
be possible with respect to stollen property at the time of the Twelve 
Tables, since an owner of such property, by virtue of the atio furti 
concepti, could search in the house of anyone in whose possession he 
believed it was.38 However, although this action was probably available 
at this timeT9 it is by no means certain that it was available against a 
possessor claiming by way of usucapion. In ,any case, in order to regain 
actual possession of his stolen res, the original owner probably had to 
rely upon rei vindic~tio.~~ Where this action had become barred as 
against an innocent purchaser from the thief by usucapion, it might have 
become a point of considerable juristic doubt as to whether, nevertheless, 
the actio furti concepti would lie against him. The lex Atinia could have 
been passed to remove this dilemma, by making usucapion of the stolen 
property impossible. 

On this interpretation the question of central concern to the retro- 
activity debate may have been whether property which had been stolen 
prior to the passing of the lex Atinia, but not yet sold to a bona 
fide purchaser, came within its provision.41 It may also have concerned 
the possible application of the lex where the property had already been 
sold before the lex was enacted, but the period required to complete the 
process of usucapion had not expired. 

The failure of Gdus to mention the lex Atinia with regard to 
usucapion may not have been due to his having been unaware d its 
existence, but rather to the fact that, having already attributed to1 the 
Twelve Tables the exemption of stolen property from the scope of the 
doctrine of usucapion, he was unable to give any meaningful effect to 
the lex Atinia. That he should have so attributed this law to the Twelve 
Tables may not be too surprising, if it is remembered that not only did 
he have very great esteem for the Twelve but also that a 
prohibition on usucapion by a thief may not have seemed necessary or 
sensible to him, in view of the requirement, well established by his time, 
that bona fides and iusta causa were prerequisites for the operation of 
the doctrine d u s u ~ a p i o a . ~ ~  

-- - - 

$7 See supra n. 25. 
38 Yaron, supra n. 17 at 220. 
39s- Gaius 3. 184 and A. Watson, The La 

Roman Republic (1%5), p. 230. 
*@See R. W .  Lee, The Elements of  Roman 

A. Watson, Roman Private LAW Around 200 B.C. 
41 Daube, supra n. 17 at 233-234. 
42 Daube, id. at 229. 
43 See for example, Gaius 2.49. 
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If, as has been argued, the prohibition contained in the Twelve 
Tables was upon the thief alone, it would follow that there could have 
been no such restrictions upon the stolen goods per se at that time. From 
these two propositions several inferences concerning the law of usucapion 
at that time can be drawn, assuming that the legal system was constructed 
in a fairly logical manner, and that a specific provision would not have 
been inserted in the Twelve Tables if it were already clear that such, by 
necessary inference, must have been the law. In this way, it can be 
argued - 

(a) born fides could not have been a requirement of usucapion at 
that time, since, if it had been, a thief would have failed for that 
reason to be in a position to use the doctrine, and so, a specific 
prohibition upon him would not have been required in the Twelve 
Tables; 
(b) unilateral takings, other than by theft, must have been 
sufficient for usucapion, since, if a iusta causa had been required, 
it would have been clear, even in the absence of the provision in 
the Twelve Tables, that the unilateral taking by a thief could not 
have brought into play the doctrine of usucapion; and 
(c) in view of these few requirements for the use of the doctrine, 
together with the quite short time periods required for the completion 
of its operation, it seems unlikely that possession alone of the res 
in question, as distinct from open use, could have been required at 
this time. 
Proof that any of these deductions is incorrect would throw serious 

doubt upon the validity of the conclusion here offered; but the current 
academic opinion seems to support these  conclusion^.^^ While d this 
does not prove that the conclusion reached here is correct, it does show 
that it is not an untenable one. Indeed, it is compatible with current 
views on these other aspects of usucapion at the time of the Twelve 
Tables. 

44 For example, Daube, supra n. 17, Prichard, supra nn. 3 and 12, Watsop, 
op.  cit. supra nn. 12, 39 and 40, and Yaron, supra n. 3. 




