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INTRODUCTION 

The front page of the Sydney Morning Herald for December 19, 
1978 carried in juxtaposition, whether deliberately or by chance, two 
stories which should give every Australian cause for reflection. 

One story, emanating from Singapore, was part of the continuing 
saga in 1978 and 1979 of persons departing from Vietnam by boat - 
hence the name "boat people" - and appearing without the normal 
travel documents, such as passports and visas, on the coasts of other 
countries. The country where most of these boats ran ashore, or tried 
to run ashore - because often they were driven out to sea, first by 
angry inhabitants and later on by the authorities of the country con- 
cerned - was Malaysia. Some boats, however, made the journey as 
far as Australia. Others landed, or tried to land, in Indonesia and the 
Philippines, often as part of a plan to proceed further, for instance to 
Australia. In addition to the "boat people", whose endeavours obtained 
more publicity because of the risks1 involved, large numbers decided 
to leave Vietnam by land. Some of these persons made the journey 
across international frontiers to Thailand,2 where like the "boat people" 
they stayed, and in some cases still stay, in camps pending definite 
settlement in the country of refuge, or settlement elsewhere. Others 
went to the People's Republic of China. 

The particular story carried in the Sydney Morning Herald for 
December 19, 1978 reported that a fishing trawler crammed with 269 
Vietnamese on board was escorted back to international waters by a 
Singapore Navy gunboat and that the trawler, about 30 metres long, 
was believed to be heading for Australia by way of Indonesia. Three 
passengers had died at sea from exhaustion, exposure and lack of food 
and water on the five-day voyage from southern Vietnam. The 
Singapore marine police, despite instituting regular patrols to prevent 
such vessels landing, had apparently been unable to apprehend this 
particular trawler (registration No. VT 715).3 Before sending it on 

* Professor of International Law, University of Sydney. 
1 Risks that all too often ended in tragic loss of life. 
2 Some also made the journey to Thailand by boat. 
3 Even so, Singapore, with a relatively short coastline, was more successful 

in keeping out "boat people" than other countries in South-East Asia with much 
longer coastlines. 
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its way, the Singapore authorities provided it with fuel, food and water 
and repaired the engine. 

The other story not at first sight related to the Singapore story, 
concerned the decision of a small village called Tackley, just near 
Oxford in England, to erect a memorial in its parish church to 38 
villagers who drowned while sailing to Australia in 1845. Their 
barque, the Cataraqui, destimd for Melbourne with 369 emigrants on 
board, and a crew of 46, was wrecked on a reef off King Island, on 
August 4, 1845. Although the reef was but 100 metres from the beach, 
only eight members d the crew and one emigrant survived. It appears 
that this incident was not well recorded in the annals of Tackley, the 
present local vicar never having heard of it and even a member of the 
local historical society having only a hazy recollection of it. The reason 
for the lack of concern, unearthed through the inquiries of the travel 
editor of the Sydney Morning Herald, was that the Tackley emigrants 
were neither daring pioneers, nor convicts - the groups usually 
credited with the early development of Australia - but simply people 
whom the authorities wanted to be rid of. Resort to the parish registers 
codinned that the emigrants, who came from six families, were very 
poor and were recipients of parish charity. 

In this respect the Tackley emigrants differed from the Vietnamese 
who, if Press stories are to be believed: are mostly wealthy persons 
who in one way or another have bought the right to leave their country 
from the Vietnamese authorities. In fact, according to another report 
carried in the Sydney Morning Herald (January 5, 1979), the standard 
fee for an ethnic Chinese leaving Vietnam is U.S. $2,700, and for an 
ethnic Vietnamese is U.S. $4,000. These figures were given by 
the Australian Minister for Immigration, Mr MacKellar, who referred 
to the persons concerned as "departees", and are presumably based on 
reliable evidence. Mr MacKellar's statement was made in relation to 
reports that the situation created by the departure of such large 
numbers of persons from Vietnam was deteriorating. For example, 
2,500 persons were reported to be on board the freighter, Hai Hong, 
which arrived off the Malaysian coast in November, 1978; 2,700 on 
b a r d  the Huey Fong which anchored off Hong Kong in December, 
1978; and 2,700 again on board the Tung An which arrived in Manila 
Bay, also in December, 1978. Mr MacKellar stated that another vessel, 
with between 2,500 and 3,000 passengers on board, was believed to be 
leaving Ho Chi Minh City (fonnexly Saigon), with the intention of 
arriving off Darwin. 

Tbis is not the place to recount these pathetic events in detail but 
again, if Press reports are to be believed, it is fairly clear what has 

4 It is believed that journalists were often misled in this respect by the fact 
that many of the refugees were in possession of gold. In Asian countries the 
possesslion of gold is not necessarily a sign of great wealth. Many people keep 
their savings in gold, whereas in Australia they might keep them in savings 
bonds. 
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1 been happening. After the cdlapse d South Vietnam in 1975, there was 
naturally a large exodus from that country of people literally fleeing 
for their lives. Then, after a lull, there began the present exodus of 
the "boat people" and of other persons moving across the land frontiers 
into Thailand, or China. The reasons for the renewed exodus seem to 
have been partly economic and partly political. With the departure of 
the dollar-spending Americans, conditions in South Vietnam were 
bound to become austere. They were no doubt rendered more severe, 
especially for some people, by the avowedly austere policies of the 
Vietnamese authorities. A large proportion d the persons affected 
were ethnic Chinese, whose position was made worse by continuing 
friction between the governments of the Socialist Republic of Vietnam 
(SRV)5 on the one hand and the People's Republic of China (PRC) 
on the other hand.6 Whereas at first it was thought that the "boat 
people" were people literally fleeing for their lives and evading 
Vietnamese gunboats in so doing, it soon became clear that the exodus 
was on such a scale that this could not be so. Stories began to circulate 
of connivance between the persons escaping and the Vietnamese 
authorities, with unscrupulous owners of "flag of convenience" vessels7 
often mentioned as brokers in this nefarious trade. As the months 
wore on, evidence of the complicity of the Vietnamese Government 
became more and more obvious. 

Once it became evident that the Vietnamese authorities were 
not merely responsible for the exodus, in the sense that any authorities 
can be said to be responsible for creating a situation in a country such 
that many people want to leave that country, but were actually 
conniving in it, the problem assumed a new dimension. Even such a 
level-headed paper as the Sydney Morning Herald waxed almost 
hysterical about it. In its editorial of January 5, 1979, it said: 

Shock and anger must be the average Australian's reaction 
to the Immigration Minister's announcement that he has informa- 
tion suggesting that the Vietnamese Government is loading some 
3,000 of its unwanted citizens into a ship whose destination will 
be Darwin . . . To destroy any Vietnamese pretence that these 
unfortunates are being sent to a place where they can freely 
disembark, the Australian Government has rightly warned that 
Australia will not receive the ship or allow its passengers to land. 

The editorial proceeded to accuse the Vietnamese Government d 
dumping its unwanted citizens abroad "in the full knowledge and 

6 The Socialist Republic of Vietnam was formed on July 2, 1976, as a result 
of the union between the Democratic Republic of Vietnam (North Vietnam) 
and the Republic of South Vietnam. 

6 It appears that the SRV regards most of the ethnic Chinese in Vietnam 
as Vietnamese nationals, but the PRC disputes this. 

7 A "flag of convenience" vessel is a vessel registered in, and flying the flag 
of, a country different from that of which its owner or owners are nationals. See 
B. A. Boczek, Flags of Convenience, An International Legal Study (1962). 
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awareness that tens of thousands more are rotting in refugee camps, 
helpless and hopeless, dependent on the reluctant charity of foreign 
nations on which they have no claim save that of h~manity".~ Finally, 
the editorial urged world leaders "not just to register their outrage but 
to make it crystal clear to the Government of Vietnam that while it 
continues this policy it will receive no help, no aid, no friendship; that 
while it behaves like an international pariah it will be treated as an 
international pariah". 

Another Sydney newspaper, T h e  Daily Telegraph, took a similar 
line. In an editorial of January 8, 1979, it rightly surmised that, what- 
ever action the Australian Government took, it would be criticized. 
The editorial commented: "These are those who see it as Australia's 
humanitarian duty to accept every refugee who manages to get from 
his homeland to our shores". However, the newspaper could not share 
that view: "it has become obvious", it said, "that we cannot afford to 
take more than our fair share of these unfortunate people". Referring 
to Australia's offer to take up to 10,500 "properly processed" refugees 
by June, 1979, the editorial compared this figure with the 50,000 
Vietnamese waiting in camps in Malaysia alone and made the reason- 
able comment that "it would be unfair to them if a substantial part 
of this quota was made up of refugees who have sailed directly here". 
The newspaper dismissed as "nonsense" the statement of Mr Nguyen 
Ba Bao, the Vietnamese ambassador to Australia, that his Govern- 
ment could do little about the problem. This statement was reported 
at some length in the Sydney Morning Herald (January 8, 1979). It 
appears that the ambassador called at the Department of Foreign 
Affairs in Canberra on January 5,  1979, and insisted that his Govern- 
ment was not helping any refugees to leave the country but was 
actively trying to prevent them from doing so. However, according to 
the newspaper's report, a spokesman for Mr MacKellar said "the 
Minister would stand firm on his allegations". 

The report also stated that, in Mr MacKellar's view "the exodus 
from Vietnam could swell to two million". 

Moreover, Mr MacKellar was reported to have consulted the 
Australian Prime Minister, Mr Fraser, before making his statements 
and Mr Fraser was reported to have co~nplained to President Carter in 
Washington that "the Vietnamese Government was playing an active 
role in the exodus". To conclude this part of the story, the Vietnamese 
ambassador, in an interview with the Sydney Morning Herald, made 
the riposte that "[Tlhe difficulties in the life of our people should be 
seen as the consequences of the 30 years of war of aggression. 

8Much has been made by Press and politicians in Australia of the idea 
that Vietnam has been exporting persons as if this was necessarily a wrong thing 
to do. For example, the Sydney Morning Herald January 8, 1979, reported the 
Prime Minister, Mr Fraser, as having said: "I think that when you have a 
situation in which a government is actively exporting people, it does call into 
question what other countries should do about it". 



Imperialist aggressors must be responsible for the consequences". This 
statement must be understood to mean that Australia, having taken 
part in the Vietnam war, has no ground for complaint against the 
Government of Vietnam, if, as a result of the harsh conditions prevail- 
ing in Vietnam in consequence of that war, certain residents of Vietnam 
prefer to leave that country to go and live in Australia. 

These incidents raise many interesting legal, not to mention 
moral, issues, including: 

(i) to what extent is a government responsible under international 
law if a situation develops in the country it governs such that 
large numbers of persons resident in that country wish to leave 
it and endeavour to do so?9 

(ii) without prejudice to the answer to the first question, has a 
government a duty under international law to prevent persons 
leaving the country it governs, and if so, what is the extent of 
that duty? 

(iii) is it a breach of international law for a government, in relation 
to persons who wish to leave the country it governs, to assist 
those persons by providing access to transport facilities in 
return for payment? 

(iv) what in general terms is the duty under international law of 
countries where persons arrive claiming to be refugees or to be 
seeking asylum? 

(v) is the duty under international law of a country of refuge in any 
way affected by the fact that persons claiming to be refugees 
have received some assistance from, or at the very least have 
not been obstructed by, the government of the country from 
which they are escaping in return for payment? 

I. Is a government responsible under international law if large 
numbers of persons resident in that country wish to leave it? 

This is a broad question and will have to be answered in broad 
terms. The first difficulty concerns the very notion of responsibility 
under international law. According to the traditional view of interna- 
tional law, the only responsibility of a State could be to another State. 
This view has been well expressed as follows: 

The elements essential to the establishment of international 
responsibility may be summarized as follows: 

9 Before it invaded Kampuchea (Cambodia) in January, 1979, the SRV had 
requested the United Nations High Commissioner for Refugees for financial aid 
to care for some 150,000 Cambodian refugees who had fled to Vietnam since 
1975. Of these refugees 132,000 were described as Khmers and 18,000 as Sino- 
Khmers. See Sheldon W. Simon, "New Conflict in Indochina" (1978) 27 
Problems of Communism 20-36. The arrival of large numbers of refugees from 
Kampuchea in Thailand is another aspect of the refugee problem in Asia but 
it cannot be discussed here. 
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(i) An act or omission that violates an obligation established 
by a rule of international law in force between the State 
responsible for the act of omission and the State injured 
thereby. 

(ii) The unlawful act must be imputable to the State as a legal 
person. 

(iii) Loss or damage must have resulted from the unlawful 
act.1° 

According to this view, it would be difficult, in the present situa- 
tion, to hold the Government of Vietnam responsible to the Govern- 
ment of Australia in any meaningful sense. It would have to be shown, 
for instance, that the Vietnamese Government was under a duty to 
create a situation in which persons resident in that country did not 
want to leave it, and possibly even to create a situation in which such 
persons did not want to leave Vietnam to go to Australia - because 
they might very well wish to go somewhere else. In that case the 
decision to go to Australia would not be imputable to the Vietnamese 
Government but to the individual refugee. 

It might be different if the complicity of the Vietnamese Govern- 
ment could be proved by, for example, the putting out of a state- 
ment such as the following: "There is no place for spivs and 
capitalist roaders in the restructured Vietnam. All such undesir- 
ables are recommended to take ship for Australia, where no doubt they 
will be wel~omed".~~ Moreover, it would have to be shown that the 
Vietnamese Government itself was implicated. Not every act or 
omission of a corrupt subordinate official can be imputed to a govern- 
ment. Finally, Australia would have to demonstrate that it had suffered 
loss or damage as a result of the arrival of Vietnamese refugees. This 
would be a difficult calculation to make. Against the sums the 
Australian authorities could prove that they had expended on short- 
term relief, such as the construction of camps, provision of food, 
medical facilities and so on, would have to be shown what Australia 
had gained in a longer term by the addition to its labour force, includ- 
ing in many cases skilled manpower. In other contexts the departure 
of many persons, especially skilled and professional people, from a 
country has been referred to as a "brain drain", representing a net loss 
to that country. In moist cases where emigration occurs, the country 
d emigration rather than the country of immigration is considered 
to be the loser. It would therefore not be easy for the Australian 

10 See JimenCz de ArCchaga (subsequently President of the International 
Court of Justice) in Manual o f  Public International Law (ed. by M .  Sorensen, 
1968) at 534. 

11 The SRV holds the PRC responsible for having caused the exodus of 
Chinese from Vietnam, which, it is claimed, was the result of rumours "spread 
through the Chinese embassy in Hanoi". By September, 1978, some 160,000 
ethnic Chinese were reported to have fled from the SRV to the PRC. (Sheldon 
W. Simon, supra n. 9 at 33-34). 



authorities to prove that the opposite was the case so far as the exodus 
of Vietnamese citizens to Australia was concerned. 

Of course this is a situation where a long-term perspective may 
produce a v e r ~  different result from a short-term view. It can hardly 
be doubted, for instance, that the United Kingdom and the United 
States - and also incidentally Australia - derived considerable 
benefit from the flow of refugees from Nazi Germany just before the 
Second World War, and also from persons escaping from Czechoslo- 
vakia and Hungary as a result of Soviet incursions into those countries 
in more recent times. In a perceptive article,12 written at the time of 
the exodus from Nazi Germany, Professor R. Y. Jennings discussed 
the question whether a State was liable undex international law if its 
policies led to an exodus of refugees. He examined various possible 
grounds of liability, but on the whole found them wanting. This led 
him to the conclusion that "customary international law has little, if 
anything, to say concerning the refugee as such". He pointed out that 
States which claimed to be damaged by an influx d refugees could 
take measures d retorsion, but since an act d retorsion is the 
answering of an unfriendly (but not illegal) act by another unfriendly 
(but not illegal) act, that carries the argument no further. It is argu- 
able, as Jennings painted out, that a State causing an exodus of 
refugees may be responsible under international law for evading its 
duty to receive back its nationals, but that duty can be - and some 
times has been - evaded by the simple process of "denationalizing" 
the refugees concerned. 

The question therefore becomes one of considering whether it is 
a breach d international law for a State to deprive its citizens of its 
nationality as part of a deliberate policy d driving them out of the 
country and then refusing to take them back. The law on this matter 
is uncertain to say the least. Brownlie advances the extremely general 
proposition that "States cannot plead provisions of internal law in 
justification of international wrongs, and they are responsible for 
conditions on their territory which lead to the infliction of harm on 
other States". From this he goes on to say that "in appropriate 
circumstances responsibility would be created for the breach d duty if 
it were shown that the withdrawal of nationality was itself a part of the 
delictual conduct, facilitating the result".13 In other words, a policy of 
denationalization of citizens, while not illegal under international law 
in itself, may become so if it is used as a means of evading a duty that 
otherwise exists under international law. Other authorities also take 
this view.14 

12 (1939) 20 B.Y.B.I.L. 98. 
1s Principles of Public International Law (2nd ed., 1973) at 383. 
l4See J. Fischer Williams (1927) 8 B.Y.B.Z.L. 55-60; G. S.  Goodwin- 

Gill, International Law and the Movement o f  Persons between States (1978), 
at 7-8, 202-203. 
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There are, however, difficulties in accepting these propositions. 
Ia the first place, while it cannot be doubted that "States cannot plead 
provisions of internal law in justification of international wrongs", the 
second arm d Brownlie's main proposition, namely that States "are 
responsibile for conditions on their territory which lead to the infliction 
of harm on other States" is unacceptably wide. Taken literally, it 
might prevent a State under general international law - and quite 
apart from any treaty obligations it might have entered into - from 
raising tariffs against imports from foreign countries or from devaluing 
its currency. Moreover, as Schwarzenberger points out, it is not 
necessarily in the interests of humanity to press too far the duty of 
States to receive back their nationals. He says: 

In cases of mass deprival of citizenship which, since the 
inter-war period, have given rise to the problem in its most 
aggravated form, the home State would be likely to be only too 
willing to receive back such individuals, but, because d the fate 
awaiting them, civilized nations would hesitate to exercise their 
right of expulsion. 
BY "the fate awaiting" refugees returned to the country from 

which they fled he has in mind placing them in concentration camps or 
putting them to death, and he rightly makes the point that "such a 
barbarian attitude makes it impossible for a civilized State to exercise 
its right of expul~ion".~~ 

In addition to the traditional concept of international responsi- 
bility conceived on a Stateto-State basis, the International Court of 
Justice has recently given a hint of a more modern approach. In the 
Case Concerning the Barcelona Traction, Light and Power Company, 
LimitedY16 that Court said: 

. . . an essential distinction should be drawn between the obliga- 
tions of a State towards the international community as a whole, 
and those arising vis-a-vis another State in the field of diplomatic 
protection. By their very nature the former are the concern of 
all States. In view of the importance of the rights involved, all 
States can be held to have a legal interest in their protection; they 
are obligations erga omnes. Such obligations derive, for example, 
in contemporary international law, from the outlawing of acts of 
aggression, and of genocide, as also from the principles and rules 
concerning the basic rights of the human person, including protec- 
tion from slavery and racial discrimination. 

However, the Court went on to point out that 
on the universal level, the instruments which embody human 
rights do not confer on States the capacity to protect the victims 
of infringements of such rights irrespective of their nationality. 

- - 

16 Znternational Law, vol. 1 (3rd ed., 1957) at 377. 
l6J.C.J. Reports 1970, 3 at 32. 
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It is therefore still on the regional level that a solution to this 
problem has had to be sought.17 

The Court gave as an example "the European Convention on 
Human Rights, which entitles each State which is a party to the 
Convention to lodge a complaint against any other contracting State 
for violation of the Convention, irrespective of the nationality of the 

Since the International Court's Judgment in the Bmcelona Trac- 
tion Case, the position has been altered by the fact that the Interna- 
tional Covenant on Economic, Social and Cultural Rights and the 
International Covenant on Civil and Political Rights have both entered 
into force, the former on January 3, 1976, and the latter on March 23, 
1976.19 Australia ratified the former Covenant on December 10, 1975, 
but has so far not ratified the latter, although it has signed it and 
apparently intends to ratify it. Vietnam has not so far ratified either 
Covenant. These Covenants, assuming they have been ratified by the 
States concerned, go part of the way, but only part of the way, towards 
establishing on a universal basis a system such as that which obtains 
on a regional basis in Europe and which, as the Court said, enables 
one State to lodge a complaint against another State for violation of 
human rights. 

For example, if Australia and Vietnam were both parties to the 
two International Covenants on Human Rights - which, however, at 
present is not the case - Australia could submit comments on any 
general recommendation the Commission on Human Rights might have 
made arising out of reports concerning human rights submitted by 
States, including Vietnam,2O or it could make a complaint that Vietnam 
was not giving effect to the provisions of the Civil and Political Rights 
Covenant, provided that Vietnam had declared that it recognized the 
competence of the Human Rights Committee to receive such cam- 
plaints.21 The mutual ratification of these Covenants by two States 
gives the one a limited locus standi to raise complaints of violations of 
human rights against the other on a legal basis. Otherwise the tradi- 
tional rule of international law applies, which is that a State may only 
present a formal legal claim to another State in respect d conduct 

17 Id. 47. 
1s Zbid. For the text of the Eurouean Convention. and subseauent Protocols 

to that Convention, see Basic ~ o c h e n t s  of  ~ u m a n  Rights (edited by Ian 
Brownlie, 1971), at 338-365. 

19 These two Covenants were adopted unanimously by the General Assembly 
of the United Nations on December 16. 1966, under Resolution 2 2 0 0 ~  (XXI). 
For the text of these Covenants see ~rownlie; op. cit. supra n. 18 at 199-231. 
At the same time an Optional Protocol to the International Covenant on Civil 
and Political Rights (for text, see Brownlie at 232-236) was adopted by 66 votes 
for, two against, and 38 abstentions. See Egon Schwelb, (1976) 70 A.J.Z.L.. 511. 

20 International Covenant on Economic. Social and Cultural Rights. Articles - 
16-20. 

2 l  Internati~nal Covenant on Civil and Political Rights, Article 41. 
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affecting its own nationals, and even then cannot do so if the persons 
concerned also possess the nationality d the State against which the 
complaint is being made.22 

When the possibility of making a formal complaint under inter- 
national law does not exist, it is open to a State to raise in the General 
Assembly of the United Nations the question of violation of human 
rights as a political matter, as the General Assembly has taken the view 
that it is not debarred by Article 2(7) of the Charter of the United 
Nations from discussing allegations of violations of human rights in 
individual countries.23 

The conclusion to be drawn from this is that, on the assumption 
that the Government of Vietnam has created in that country such harsh 
conditions that many people wish to leave that country, this does not 
create a wrong under international law for which a legal remedy is 
available to any other country which claims to be hurt thereby. The 
most that other countries can do1 is to initiate a debate on the matter, 
provided a sufficient number of them are willing to support a propmal 
that the matter be placed on the agenda d the General Assembly.24 

II. Has a government under certain circumstances a duty mnder 
international law to prevent persons leaving the country it 
governs, and, if so, what is the extent of that duty? 
According to Article 13(2) of the Universal Declaration of 

Human Rights, adopted by the General Assembly of the United 
Nations on December 10, 1948,a5 "~veryone has the right to leave 
any country, including his own, and to return to his country". More- 
over, under Article 14(1) of the same instrument, "Everyone has the 
right to  seek and to enjoy in other countries asylum from persecution". 
Article 12(2) of the Inte~national Covenant on Civil and Political 
Rights, adopted by the General Assembly on December 16, 1966, says 
that "Everyone shall be free to leave any country, including his own", 

22 Oppenheim's international Law (8th ed. by Su Hersch Lauterpacht, 1955) at 
347-349, 640-642. This view also appears to be shared by a recent writer. Referring 
to the Barcelona Traction Case, Dr. G. S. Goodwin-Gill, op. cit. supra n. 14 at 
23, writes: "No cogent theory of obligation has yet been erected on these dicta". 
Again, referring to the notion of an obligation erga ornnes, he writes: "The 
obligation gives a basis for criticism or condemnation, but not a sufficent locus 
siandi for the initiation of a legal claim, strictly so called, in the sense of a 
claim for reparation". 

2BArticle 2(7) reads: "Nothing contained in the present Charter shall 
authorize the United Nations to intervene in matters which are essentially withiin 
the domestic jurisdiction of any State. . . ." Allegations of human rights violations 
by South Africa have been discussed by the General Assembly for over 25 years. 
The basis on which Article 2(7) has been discounted has never been formally 
stated but rests essentially oa the view (a) that discussion in the United Nations 
does not amount to "intervention" and (b) that, in view of the importance 
attached to them in the Charter and in subsequent instruments, such as the 
Universal Declaration of Human Rights adopted on December 10, 1948, human 
rights are no longer matters esentially within the domestic jurisdiction of States. 

24 For the inclusion of a matter on the agenda of the General Assenblv a 
simple majority of the Members present and voting is required. 

26 G.A. Resolution 217 (111)~. 
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although it qualifies the right by saying that it "shall not be subject to 
any restrictions except those which are provided by law, are necessary 
to protect national security, public order (ordre public), public health 
or morals or the rights and freedom of others, and are consistent with 
the other rights recognized in the present Covenant". Generally speak- 
ing, therefore, it seems that, so far from a government having a duty to 
prevent persons leaving the country it governs, it is under at least a I moral, and also a developing legal, obligation to let them leave it they 
want to go. 

Obviously, a State has a duty to prevent persons leaving its 
territory if their purpose in doing so is, by making use of that State's 
territory as a base, to carry out hostile acts against another State. 
Nowhere is this more clearly stated than in the famous "Three Rules 
of Washington", as set out in Article VI of the Treaty of Washington," 
which was concluded on May 8, 1871, and which provided for the 
setting up of an arbitral tribunal to decide the controversy which had 
arisen as a result of the failure of the British Government to prevent 
the sailing from Liverpool of the Confederate vessel Alabamu, which 
went on to capture about 70 United States vessels during the American 
Civil War. For example, the first Rule stated that 

A neutraI government is bound . . . to use due diligence to 
prevent the fitting out, arming, or equipping, within its jurisdiction, 
of any vessel which it has reasonable ground to believe is intended 
to cruise or to carry on war against a Power with which it is at 
peace; and also to use like diligence to prevent the departure from 
its jurisdiction of any vessel intended to cruise or to carry on war 
as above, such vessel having been specially adapted in whde or 
in part, within such jurisdiction to warlike use. 

It will further be recalled that the tribunal in that case held that 
"the Government of Her Britannic Majesty cannot justify itseIf far a 
failure in due diligence on the plea of insufficiency of the legal means 
of action which it p o s s ~ s e d " . ~ ~  

More modern statements of this rule can be found in paragraph 
2 of the Declaration on the Inadmissibility of Intervention in the 
Domestic Affairs of States and the Protection of their Independence 
and Sovereignty, adopted by the General Assembly of the United 
Nations, on December 21, 1965,28 which says: "No State shall 
organize, assist, foment, finance, incite or tolerate subversive, terrorist 
or armed activities towards the violent overthrow of the regime of 
another State, or interfere in civil strife in another State"; and in 
paragraph 1 of the Declaration on Principles of International Law 
concerning Friendly Relations and Co-operation among States, adopted 

26 1 Malloy 700. 
27 1 Moore, Int. Arb. 653 at 656. 
28 G.A. Resolution 213 1 (XX). 
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by the General Assembly of the United Nations on October, 1970,20 
which says: "Every State has the duty to refrain from organizing or 
encouraging the organization of irregular forces or armed bands, 
including mercenaries, for incursion into the territory of another State". 
Apart from these rather special circumstances, it is submitted that 
States are in general not under any obligation to prevent persons 
leaving their territory. Whether they have the right to do so is another 
matter. Probably, by virtue of the principle of sovereignty, a State is 
entitled at any time to prevent its own nationals leaving its territory, 
although this is a matter of considerable controversy today. Certainly, 
as the human rights instruments referred to above indicate, the law is 
moving in the direction of giving the individual a right to emigrate, 
although unless it goes further and gives him a right to immigrate into 
another country, this may be a right of doubtful value. I t  will be 
noted that, even under the legally binding International Covenant on 
Civil and Political Rights, the right to leave one's country is subject to 
various and very wide, not to say all-embracing, restrictions. 

The question whether the Soviet Union has the right to prevent 
Jews of Soviet nationality from emigrating from that country was much 
discussed in 1972-74 after President Nixon7s announcement that the 
United States would begin negotiations with the Soviet Union on a 
reciprocal trade agreement which would include the most-favoured- 
nation clause. The Soviet Union was at the time imposing a tax, 
amounting in some cases to the equivalent of $30,000, on persons 
wishing to emigrate, as compensation, so it was claimed, for free 
education and other benefits they had received from the Soviet State. 
Senator Jackson in the Senate, and Congressman Vanik in the House 
of Representatives, introduced an amendment to the Trade Bill the 
effect of which would be to deny the extension of most-favoured-nation 
treatment to any Communist country if such country in turn denied 
its citizens the right to emigrate or imposed more than a nominal tax 
on emigration. However, the amendment was strongly opposed by the 
State Department, of which Dr. Henry Kissinger was then in charge. 
In fact, on the basis of certain assurances obtained from the Soviet 
Government, Dr. Kissinger succeeded in having written into the Bill 
the right of the President under certain conditions to waive the amend- 
ment's restrictive provisions, but this device did not satisfy the Soviet 
Government which indicated to the State Department that it "considers 
this legislation as contravening both the 1972 Trade Agreement, which 
had called for an unconditional elimination of discriminatory trade 
restrictions, and the principle of non-interference in domestic affairs". 
Accordingly, the Soviet Government stated that it was not willing to 
put into force the 1972 Trade Agreement.30 

29 G.A. Resolution 2625 (XXV) . 
30 72 Department State Bull 139 (February 3, 1975). 
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During this controversy there was no suggestion that the Soviet 
restrictions, including the tax, on persons wishing to emigrate were 
contrary to international law. It was rather that certain United States 
politicians were seeking to use the bait of a trade agreement as a 
means of extracting a concession from the Soviet Union. As Dr. 
Kissinger, testifying before the Senate, rightly surmised, "any attempt 
now publicly to nail this thing down in the form of a legal oblgation 
is likely to ba~ki i re" .~~ 

Where considerable controversy has raged in international law has 
been the question whether a person who has emigrated from the State 
of which he is a national, and who has become naturalized elsewhere, 
should continue to be regarded as its national by the first State. In 
some cases this may not cause much inconvenience to the individual 
concerned: but in others it may, if for example it results in that 
individual incurring obligations to pay taxes or to remain liable for 
military service.32 

111. Is it a breach of international law for a government to assist 
persons who wish to leave the country it governs by providing 
access to transport facilities in return for payment? 

Since, as has been shown, it is only in very exceptional cases that 
a government is under a duty to prevent persons leaving the territory 
it gaverns, there would appear to be no reason why, in general, it 
should not actively assist them to leave, whether or not for payment. 
Indeed, under this head, the question of payment appears to be 
irrelevant. It may, however, become relevant under V below. 

31 Hearings before the Senate Committee on Finance, 93rd Congress, 2nd 
Session, at 68 (December 3, 1974). 

32 So far as the individual is concerned, this is "the right of expatriation". 
As long ago as 1868 a Joint Resolution of the Congress of the United States of 
America asserted: "whereas the right of expatriation is a natural and inherent 
right of all people, indispensable to the enioyment of the rights of life, liberty, 
and the pursuit of happiness . . ." (15 Stat. 223). However this right only 
becoma a right under international law if State practice as a whole acepts that 
countries of immigration are entitled to demand it and that countries of emigra- 
tion are obliged to grant it. It is doubtful if this is the case. The traditional 
view of the common law was that a subject owed perpetual allegiance to the 
sovereign (nemo potest exuere patriam). Great Britain accepted the United 
State point of view in the Convention with the United States concluded on May 
13, 1870 (1 Malloy 691) and more generally in the Naturalization Act 1870 
(33 and 34 Vict. c.14), section 6 of which is provided: 

Any British subject who has, at any time after the passing of this Act, 
when in any foreign State and not under any disability, voluntarily become 
naturalized in such State, shall, from and after the time of his so having 
become naturalized in such foreign State, be deemed to have ceased to be a 
British subject and be regarded as an alien. 

However, in R. v. Lynch [I9031 1 K.B. 444, it was held that section 6 did not 
protect against a charge of treason a person accused of adhering to the enemies 
of the Crown during the South African War and who had become naturalized 
in the South African Republic in 1900. 
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N. What in general tenns is the duty under international law of 
countries where persons arrive, claiming to be refugees or to 
seeking asylum? 

Under general international law, by virtue of the principle of 
sovereignty over its territory, a State has an undoubted right to exclude 
all aliens, however deserving they may be. This has been asserted by 
high tribunals on many occasions. In Chae Chan Ping v. the 
Supreme Court of the United States, speaking through Mr Justice 
Field, said: 

To preserve its independence, and give security against 
hreign aggression and encroachment, is the highest duty of every 
natim; and to attain these ends nearly all other considerations are 
to be subordinated. It matters not in what form such aggression 
and encroachment come, whether from the foreign nation acting 
in its national character, or from vast hordes of its people 
crowding in upon us. 

The case concerned the validity of an Act of Congress of 1888 
excluding Chinese labourers from the United States. The use in the 
judgm:nt, side by side, of the terms "aggression" and "encroachment", 
is significant. It indicates that a nation is entitled to defend itself 
against invasion b y  large numbers of individuals acting on their own 
account (encroachment) just as much as against a military assault by 
a foreign army (aggression). 

In Nishimura Ekiu v. U.S.S4 the Supreme Court, this time speaking 
through Mr Justice Gray, said: 

It is an accepted maxim of international law, that every 
sovereign nation has the power, as inherent in sovereignty, and 
essential to self-preservation, to forbid the entrance of foreigners 
within its dominions, or to admit them only in such cases and 
upon such conditions as it may see fit to' prescribe . . . . 
The Judicial Committee of the Privy Council has been no less 

explicit. In Musgrove v. Chung Teeong Toy35 a Chinee sued the 
Collector d Customs in Victoria for preventing him from landing. By 
section 2 of the Chinese Act, 188 1, it was provided that if a vessel 
arrived in Victoria with more Chinese immigrants on board than one 
i d g r a n t  to evory hundred tons of tonnage of the vessel, the owner, 
master or charterer of wch vessel was liable to a penalty of m e  
hundred pounds for each immigrant carried in excess. Section 3 of the 
same Act laid it down that before immigrants were allowed to land, the 
master of the vessel by which they arrived was to pay the collector of 
cnstoms the sum of ten pounds per immigrant. The respondent in this 

83 (l889), 130 U.S. 581 at 606. 
"(1892), 142 U.S. 651 at 659. 
35 [I8911 A.C. 272. 
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case argued that, although the master of the British ship Afghans6 on 
which he arrived offered to pay the sum of ten pounds, the appellant 
refused to receive the money or to let the respondent land. The 
appellant pleaded that he was acting under the orders of a Colonial 
Minister cIaiming to exercise an alleged prerogative d the Crown to 
exclude alien friends; and secondly, that a court of law had no right 
to examine his action on the ground that what he had done was an 
"act of State". The Supreme Court of Victoria was unanimous in 
rejecting the second defence, and by a majority of three to two rejected 
the first defence also. Before the Privy Council Sir W. Phillimore, 
Q.C., argued that alien friends had as much right to land, to reside in, 
and leave the country as an English subject had. It was not possible, 
he said, by prerogative, and apart from statute, to prohibit an alien 
friend from landing or to send him away. However, while he was 
arguing, the Lord Chancellor, Lord Herschell, interjected: "But by 
international law this country has a right to keep the alien out".36a 

Tendering the advice of the Board, Lord Herschell said that, as 
the sum of ten pounds had not been paid to the collector, there was no 
right in the respondent to land. It was clear, he said, 

that where the master of a vessel has committed an offence by 
bringing a greater number of Chinese into a port of the colony 
than the statute allows, he can have no right to require the 
collector of customs to receive payment in respect of such 
immigrants, and thus to further the purpose for which the unlawful 
act was committed, and that there can be no legal duty on the 
part of the collector to receive any payment tendered him in 
respect of such immigrants. If this be so the case of the plaintiff 
manifestly fails, for, as has been pointed out, the statute prohibits 
his landing before payment of the specified sum, and he could 
only get rid of this difficulty by showing that the refusal to receive 
payment was unlawful. 

So far the case was decided on a narrow construction of the 
Victorian legislation, but Lord Herschell went on to raise what he 
called "a grave question as to the plaintiff's right to maintain the 
action". He could only do so; Lord Herschell continued, 

if he can establish that an alien has a legal right, enforceable by 
action, to enter British territory. No authority exists for the 
proposition that an alien has any such right. Circumstances may 
occur in which the refusal to permit an alien to land might be 
such an interference with international as would properly 

36 AS disclosed in the opinion of Lord Herschell, the Afghan arrived with 
268 Chinese immigrants on board, whereas under the Chinese Act 1881 it was 
only authorized to bring in 14 such immigrants. 

J6aSupra n. 35 at 277. 
97 The reference to "international comity" rather than to "internatid law'' 

was surely deliberate. 
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give rise to diplomatic remonstrance from the country of which 
he was a native, but it is quite another thing to assert that an 
alien excluded from any part of Her Majesty's dominions by the 
executive government there, can maintain an action in a British 
Court, and raise such questions as were argued before their 
Lordships on the present appeal . . . . 
What, however, if it is a case not of one or two individuals, as in 

the case just considered, but of what Mr Justice Field referred to as 
"vast hordes of . . . people crowding in upon us"? It is this situation 
that creates a nightmare for the authorities, particularly in Australia 
with its long stretches of undefended and under-populated coastline. 
How much force can be used, and after what preliminaries? 

Since, as has been stated, 
it is an accepted maxim of international law that every sovereign 
nation has the power, as inherent in sovereignty and essential to 
self-preservation, to forbid the entrance of foreigners within its 
dominions, or to admit them only in such cases and upon such 
conditions as it may see fit to prescribe . . . .38 

it follows that it is the practice for States to have internal legislation 
that gives effect to this maxim. Australia is no exception. Sections 
6(1) of the Migration Act 1958 (Cth.) provides that "An immigrant 
who, not being the holder d an entry permit that is in force, enters 
Australia thereupon becomes a prohibited immigrant". It is not possible 
within the scope of this article to subject that Act to a detailed analysis 
but it may be noted that Section S(2)  states that 

For the purposes of this Act, a person shall be deemed to 
enter Australia- 
(a) in the case of a person arriving in Australia by a vessel other 

than an aircraft - when he disembarks from the vessel in 
Australia; or 

(b) in the case of a person arriving in Australia by an aircraft - 
when he disembarks from the aircraft in Australia or, if he 
so disembarks at a proclaimed airport, when he leaves the 
airport, 

whether or not he intends to  return to the vessel or aircraft. 
"Australia" itself is not defined, but must be deemed to include 

the land territory of Australia and its islands and its territorial sea. 
Section 5(3) says that "for the purposes of this Act, a person shall 
be deemed to have left Australia if he has gone outside the territorial 
limits of Australia". Presumably, therefore, a person shall be deemed 
to enter Australia once he has come inside the territorial limits of 
A ~ s t r a l i a . ~ ~  

8s See the statement o f  Mr Justice Gray in Nishimura Ekiu v. U.S. p. 24 
supra. 

"It is considered, however, that for this purpose "Australia" does not 
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Consequently it appears that a "boat person", or similar person, 
does not become a "prohibited immigrant" and thus subject to deporta- 
under Part 11, Division 2 of the Act, unless he actually disembarks in 
Australia from a vessel or aircraft, as the case may be, or, in the 
case of a "proclaimed airport", he actually leaves the airport. This 
does not, however, mean that the authorities are placed in the absurd 
position of having to wait for disembarkation to take place until they 
can take steps to secure the imprisonment or deportation or departure 
by other means of such persons.40 Section 28 imposes a fine of up to 
1,000 dollars on the master, owner, agent and charterer of the vessd 
in cases where "a person enters Australia from a vessel and, by reason 
of his not being the holder of an entry permit, that person becomes, 
upon entry, a prohibited immigrant". Similarly section 30 imposes 
fines of 400 dollars or imprisonment for six months on persons con- 
cerned with "the bringing or coming to Australia of an immigrant under 
circumstances from which it migbt reasonably have been inferred that 
the immigrant intended to enter Australia secretly or without the 
knowledge: of an officer" and for similar offences such as concealment 
of immigrants and production d false papers. Moreover, section 32 
provides that the Governor-General may appoint places in ports to be 
"boarding stations"; and section 33 provides that masters of ships 
corning from overseas shall bring their ships to such boarding stations 
and that "the master of a vessel shall do all things reasonably required 
by an officer to facilitate the boarding of the vessel under this section 
and the performance by the officer of duties for the purpose of this 
Act". Finally, section 35(1) provides that "An officer may prevent a 
p a w n  from entering Australia where that person would, if he so 
entered, be a prohibited immigrant . . . and may take such action 
and use such force as are necessary for that purpose". 

Here we come to the crux of the matter, the degree of force that 
may be used to prevent violation of the Migration Act 1958 by "boat 

Footnote 39 (continued). 
include the "Australian fishing zone", as defined in the Fisheria Amendment 
Act 1978 (Cth.). This Act provides for a fishing zone of 200 international 
nautical miles in accordance with the general recognition now being given to 
the concept of the "exclusive economic zone" adumbrated in Part V (Articles 
55-75) of the Informal Composite Negotiating Text (ICNT) prepared for the 
Third United Nations Conference on the Law of the Sea. (U.N. document 
A/Conf. 62 W.P. 10, July 15, 1977). The new fishing zone is, however, not to 
be implemented until there has been a Proclamation implementing it. Australia 
still claims a territorial sea of 3 miles, although Article 3 of the ICNT provides 
that "Every State has the right to establish the breadth of its territorial sea up 
to a limit not exceeding 12 nautical miles, measured from baselines determined 
in accordance with the present Convention". Section 7 of the Seas and Sub- 
merged Lands Act 1973 (Cth.) empowers the Governor-General to  "determine 
either or both of the following: (a) the breadth of the territorial sea . . . (b) 
the baseline from which the breadth of the taritorial sea, or any part of the 
territorial sea, is to  be measured". 

40 Under section 27 of the Act the penalty for being a prohibited immigrant 
is imprisonment for six months. However, sub-section 3 of that section provides 
"the conviction of a person under this section does not prevent the making of 
an order for the deportation of that person". 
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people" and similar persons intending to make illegal entry into 
Australia. It is here that municipal law and international law interact. 
The authorities may be called upon to justify under either system the 
amount of force they may have employed. 

In actual practice the use of force against illegal immigrants is 
likely to arouse much excitement among public opinion, in the Press 
and in Parliament, and it is probably in these forums, rather than in 
wurts of law, that the authorities will be called upon to justify their 
actions. Even in these forums, however, legal criteria will to some 
extent be used either to condone or to condemn the actions taken. 
Actual legal proceedings under municipal law are certainly possible 
too, although, if the dicta of Lord Herschel1 in Musgrove still hold 
good, the prohibited immigrants themselves may be hard put to it to 
maintain an action. It is, however, with the public international law 
aspects of the matter that this article is principally concerned. 

At this p i n t  unfortunately it becomes impossible to avoid dis- 
cussing one of the most perlexing issues in international law, namely, 
the limits of the right of self-defence. This iswe is of course the subject 
of a vast literature. Dr. Bowett has stated that, under the Charter d 
the United Nations, every use d threat or force may now be 
characterized under one of five heads:- 

(i) action authorized by a competent organ of the United 
Nations; 

(ii) action in the exercise of the right of individual or collective 
self-defence; 

(iii) delicts; 
(iv) action against "enemy States" under Articles 53 ( 1 ) and 107 

of the Charter; 
(v) joint action by the five permanent members of the Security 

Council under Article 106 of the Charter.41 
Oa this reasoning the only head under which it would be possible 

to justify the use of force against a "horde" of migrants would be the 
second one, namely the right of self-defence. For by delicts, Dr. 
Bowett is clearly referring to delictual conduct by a State, not by an 
individual or even a horde of individuals. This brings one immediately 
up against Article 51 of the Charter which permits the exercise of the 
right of individual or collective self-defence "if an armed attack occurs 
against a Member of the United Nations, until the Security Council 
has taken measures necessary to maintain international peace and 
security". But suppose the horde of migrants is unarmed! In any 
case, can a horde of migrants truly be said to be making an attack? 
And is it not absurd to involve the Security Council in a situation 
where a State is only concerned with protecting its borders against a 
horde of illegal migrants not backed by any State? 

41 D. W. Bowett, Self-Defence in International Law (1958), at 11-12. 
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The difficulty arises because of the view taken by many writers on 
the subject, including apparently Dr. Bowett, that the right of self- 
defence may only be exercised validly by one State if there has already 
been an illegal act committed by another State. He says: "Self-help is, 
like self-defence, dependent on a prior illegal act by the State against 
which it is dire~ted".~' Dr. Bowett then proceeds to distinguish between 
self-defence and self-help. He continues: 

In essence the right of self-defence operates to protect 
essential rights from irreparable harm in circumstances in which 
alternative means d protection are unavailable; its function is to 
preserve or restore the legal status quo, and not to take on a 
remedial or repressive character in order to enforce legal rights. 
This, the latter function, is the function of self-help, and, in a 
legal system which by its degree of centralization confines the 
task of law enforcement to collective organs, the positive, remedial 
role of self-help may well, at least to the extent that it involves 
the use of force, be taken from the individual States, leaving to 
them only the protective right of self-defence. This, it is believed, 
is the position which the United Nations Charter intended to 
achieve.43 

This general analysis is believed to be correct, although it is not 
very helpful in the context we are discussing. In that context Dr. 
Bowett comes closer to the mark when he says: 

When the State invokes the right of self-defence as a justifica- 
tion for action within its own territorial jurisdiction, then it does 
so as sovereign and in the exercise of its sovereign rights. It is 
possible to contend that here the right of self-defence under 
international law is not relevant at all . . . It may be thought 
preferable to define such action as the State takes in self- 
protection within its territory as self-preservation, thus confining 
the term self-defence to action taken beyond the State's territorial 
limits. In our view this is not helpful or sanctioned by State 
practice; the essence of self-defence is that it is a reaction against 
a delict and, since this is not so with self-preservation, it is 
believed that the true distinction between the two terms should 
rest on this factor and not on the situs of the protective action. 
Of course, the situs may be relevant to the burden of proof, but 
whether the action in self-defence is taken within or without the 
State's territorial limits, it is justified only in the form of a 
reaction to a delict violating its essential rights.44 

In the present writer's view the idea that the right of self-defence 
may only be exercised if there has been a delict or an illegal act by 

- - 

42Zd. 11. 
43 Ibid. 
44 Id. 22. 
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another State is wrong. It is easy to understand why this view has 
been taken by many authors, including Dr. Bowett. They were anxious 
not to create a loophole in Article 5 1, which would weaken the prohibi- 
tion that the United Nations Charter contains against the use of force. 
But the idea is simply unworkable. It would mean that a State could 
not use force to shoot down a space vehicle launched by another State 
which had gone off course and was threatening to come down on its 
territory. In that circumstance, unless gross negligence could be proved, 
the action of the launching State could hardly be called illegal or 
delictual. Worse still, it would mean that a State could not adequately 
protect itself against a pollution threat caused by a sinking or stranded 
oil tankec, since however negligent the master of the tanker might have 
been, there would not necessarily have been a delict or an illegal act 
on the part of any State, whether the State of which the master was 
a national, or the State of registry of the tanker or the State of which 
the owners. of the tanker were nationals. Fortunately, the States them- 
selves do not take so limited a view of their rights. Article l ( 1 )  of 
the International Convention relating to Intervention on the High Seas 
in Cases of Oil Pollution Casualties, concluded at Brussels on Novem- 
ber 29, 1969,4"rovides as follows : 

Parties to the present Convention may take such measures on 
the high seas as may be necessary to prevent, mitigate or eliminate 
grave and imminent danger to their coastline or related interests 
from pollution or threat of pollution of the sea by oil, following 
upon a maritime casualty or acts related to such a casualty, which 
may reasonably be expected to result in major harmful 
consequences. 
It is true that, under Article 3, before a coastal State takes such 

measures, it is required to consult other States affected and should as 
Ear as possible consult independent experts, but 

in cases of extreme urgency requiring measures to be taken 
immediately, the coastal State may take measures rendered neces- 
sary by the urgency of the situation, without prior notification or 
consultation or without continuing consultations already begun. 
While acknowledging that it is a serious step to take measures 

that may involve interference with foreign shipping on the high seas, 
the Convention does not give the impression that the States Parties to 
it considered that they were arrogating to themselves an exceptional 
right not provided for under the general law, but rather that, as stated 
is the preamble, they were "conscious of the need to protect the 
interests of their peoples against the grave consequences d a maritime 

45 9 Z.L.M. 25. This Convention will be referred to subsequently as the 1969 
Oil Pollution Convention. It is not to be confused with the International Conven- 
tion on Civil Liability for Oil Pollution Damage, often referred to as the "Civil 
Liability Convemtion" (9 Z.L.M. 45) which was concluded at Brussels on the 
same day. 
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casualty resulting in danger of oil pollution of sea and coastlines" and 
that they were "convinced that under these circumstances measures of 
an exceptional character to protect such interests might be necessary 
on the high seas and that these measures do not affect the principle of 
freedom of the high seas". 

Pace Dr. Bowett, it is submitted that there is some utility in 
regarding action taken by a State in self-protection within its own 
territorial jurisdiction as self-preservation; in regarding action taken by 
a State in self-protection outside its own territorial jurisdiction as self- 
defence; and in not limiting action taken by a State in self-defence to 
"the form of a reaction to a delict violating its essential rights". 

If that approach be correct, it is necessary fist, to place some 
other limit on the right of a State to take action in self-defence and, 
second, to find some means of defining a State's territorial jurisdiction. 
In his exhaustive monographF6 Professor Brownlie deals with the 
difficult problem of the relationship between Article 51 of the Charter 
and the right of self-defence in customary international law.47 He 
refers to a statement by Dr. Bowett to the effect that "it is, therefore, 
fallacious to assume that members [of the United Nations] have only 
those rights which the Charter accords them except and in so far as 
they have surrendered them under the Charter'y,48 and he (Professor 
Browdie) continues: 

If this statement means, for example, that the members. of 
the United Nations have not surrendered the right to prevent even 
the innocent passage of commercial aircraft through their airspace, 
since there is no provision for such surrender in the Charter, then 
it is stating the obvious. However, where the Charter has a specific 
provision relating to a particular legal category, to assert that this 
does not restrict the wider ambit d the customary law relating to 
that category or problem is to go beyond the bounds of logic. 
Why have treaty provisions at all?49 
For present purposes it is not necessary to enter into the 

cantsoversy between these two leading British authorities on the use 
of force by States. It seems that, when a "particular legal category" 
(i.e. "if an armed attack occurs against a Member of the United 
Nations") is concerned, Brownlie interprets the law (a combination of 
Article 51 and the customary law) more strictly than does Bowett, 
but that both these authorities agree that where that "particular legal 

48Znternational Law and the Use of Force by States (1963). 
47 Id. especially in Chapter XIII. 
48 Id. 272-3. 
49Unfortunately this is not a full citation of Dr. Bowett's statement which 

reads: "It is, therefore, fallacious to assume that members [of the United 
Nations] have only those rights which the Charter accords to them; on the 
contrary they have those rights which general international law accords to them 
except in so far as they have surrendered them under the Charter". (Bowett, 
op. cif. supra n. 41 at 185). 
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category" is not concerned (e.g., a threat to a State's integrity and 
independence caused by the innocent passage of a commercial aircraft, 
a horde d illegal migrants or oil pollution flowing from a maritime 
casualty) a State's rights under customary law are not affected by 
Article 51. And, as Brownlie rightly says, "The customary right of 
self-defence involved the assumption that the force used must be 
proportionate to the threatV,60 or as Secretary Webster put it in his 
Note of July, 27, 1842 to Lord Ashburton concerning the Caroline 
incident, "nothing unreasonable or excessive; since the act, justified by 
the necessity of self-defence, must be limited by that necessity, and 
kept clearly within it".61 

The same principle is clearly acknowledged in Article 5 of the 
1969 Oil Pollution Convention, which says: 

1. Measures taken by the coastal State in accordance with 
Article 1 shall be proportionate to the damage actual or threatened 
to  it. 

2. Such measures shall not go beyond what is reasonably 
necessary to achieve the end mentioned in Article 1 and shall 
cease as soon as that end has been achieved; they shall not 
unnecessarily interfere with the rights and interests of the flag 
State, third States and of any persons, physical or corporate, 
concerned. 

3. In considering whether the measures are proportionate to 
the damage, account shall be taken of 
(a) the extent and probability d imminent damage if those 

measures are not taken; and 
(b) the likelihood of those measures being effective; and 

(c) the extent of the damage which may be caused by such 
measures. 

If it is not thought inappropriate to argue from the analogy of 
the 1969 Oil Pollution Convention to the situation of "boat people" 
and "hordes of immigrants", it is submitted that the same basic 
principle applies. Such force, and only such force, may be used as will 
prevent the attempted incursion of illegal immigrants from becoming a 
danger to the preservation of the State. Such precedents as there are 
suggest that the amount of force that may be used is limited indeed. 
We have already referred to the statement of Secretary Webster that 
"the act, justified by the necessity of self-defence, must be limited by 
that necessity, and kept clearly within it".62 The Caroline Cme, how- 
ever, concerned an incursion into another State's territory, so it is not 

6Q Op. cit. supra n. 46 at 261. 
61 Pal. Papers, 1843, vol. Ixi; 30 Br. and Fr. St. P. 193. 
6% Supra. 



exactly relevant to the problem of preventing the landing of "hordes 
of immigrants" coming by boat.53 

A slightly more relevant, and almost as well known case, is that 
of the Vi rg in i~s ,~~  which occurred in 1873. Here the Spanish authori- 
ties captured on the high seas a vessel flying the American flag and 
shot several of the passengers, including British and American 
nationals, after a summary court-martial, alleging that they were 
intending to join insurgents in Cuba. As a result of the diplomatic 
correspondence which followed it is generally agreed (i) that Spain 
was not entitled to  execute the British and American nationals, at 
least without a trial according to normal procedures; (ii) that Spain 
probably was entitled to capture the vessel, especially, as it turned out, 
since she was not entitled to fly the American flag, the American 
registration having been obtained by fraud. However, the case of 
persons intending to assist a rebellion is hardly on all fours with that 
of persons seeking to enter a foreign State as illegal immigrants. 

The case of the I'm Alone55 is often quoted as an example d 
liability occurring through the use of excessive force. Here a Canadian 
vessel was pursued out to sea by the United States revenue cutter 
Dexter and sunk. The matter was referred to two commissioners who, 
on the assumption that the United States had the right d hot pursuit,B6 
held in their interim report as follows:- 

The United States might, consistently with the C~nven t ion ,~~  
use necessary and reasonable force for the purpose of effecting the 
objects of boarding, searching, seizing and bringing into port the 
suspected vessel; and if sinking should occur incidentally, as a 
result of the exercise of necessary and reasonable force for such 
purpose, the pursuing vessel might be entirely blameless. But the 
Commissioners think that . . . the admittedly intentional sinking 
of the suspected vessel was not justified by anything in the 
Convention. 
In their final report the Commissioners referred to their previous 

!inding and continued: "The commissioners now add that it could not 
be justified by any principle d international law". 

53 In the Caroline Case the question was whether British forces were entitled 
to enter United States territory to attack a vessel being prepared by Fenian 
insurgents for a raid into Canada. The British and United States Governments 
appeared to agree on the relevant legal principles, though they differed on their 
application to the facts. 

54Parl. Papers, 1874, vol. Ixxvi; 2 Moore, Digest, 895-903. 
56 (1933-35) 3 R.I.A.A. 1609. 
66The Commissioners. however, did not decide that ~oint .  The voint was 

doubtful because (a) the I'm ~ l o n k  was hailed not in the-3 mile limit but 10.5 
miles from the coast, and (b) because the I'm Alone was first hailed not by the 
Dexter but by another vessel, the Wolcott. 

67 The Anglo-American Liquor Convention signed at Washington on January 
23, 1924 (3 R.I.A.A. 1611). In this Convention the British Government accepted 
the right of the authorities of the United States to board a British vessel within 
such distance of the coast as "can be traversed in one hour by the vessel 
suspected of endeavouring to commit the offence". 
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The distinction drawn by the Commissioners in this case between 
an "incidental sinking" and an "intentional sinkingy' is believed to be 
correct and should give reasonably clear guidelines to Australian naval 
authorities who might be called upon to enforce the provisions of the 
Migration Act 1958. It is significant that the Commissioners, having 
found the sinking of the I'm Alone to be an "unlawful act", stated that 

the United States ought formally to acknowledge its illegality, and 
to apologize to His Majesty's Canadian Government therefor; 
and, further, that as a material amend in respect of the wrong the 
United States should pay the sum of $25,000 to His Majesty's 
Canadian Government. 
However, while recomending that the United States should pay 

compensation to the Canadian Government "for the benefit of the 
captain and members d the crew, none of whom was a party to the 
illegal conspiracy to smuggle liquor into the United States and sell the 
same there", the Commissioners held further that since the I'm Alone, 
although a British ship of Canadian registry, 

was de facto owned, controlled, and at the critical times, managed 
and her movements directed and her cargo dealt with and dis- 
posed of by a group of persons acting in concert who were 
entirely, or nearly so, citizens of the United States, and who 
employed her for the purposes mentioned . . . no compensation 
ought to be paid in respect of the loss of the ship or the 

This distinction is very important. Interference with, and especially 
sinking of, a ship flying a foreign flag is a very serious matter as it is 
an insult to the dignity of the State concerned, but that does not mean 
that a tribunal cannot examine the purposes for which that ship is 
being used, and by whom. 

An even more restricted view of the right of State authorities to 
use force was expressed by the Commission d Enquiry in the Red 
Crusader incident.69 This Commission was appointed by the Govern- 
ments of the United Kingdom and Denmark to investigate certain 
incidents affecting this British trawler between May 29 and 3 1, 1961. 
The Commission found that, even though it could not be proved that 
the trawler was fishing inside the "blue line" off the coast of the Faroe 
Islands at the relevant period, it was inside that line with her gear not 
stowed. The si@cance of this finding was that, under the Anglo- 
Danish Agreement of April 27, 1959, the trawler was inside an area 
where the United Kingdom Government had undertaken to "raise no 
objection to the exclusion by the competent Danish or Faroese 
Authorities of vessels registered in the United Kingdom from fishing".60 
However, the skipper of the trawler, instead of following the Danish 

6sSupra n. 55 at 1617-1618. 
60 35 Znt. L.R. 485. 
60 For the text of the Anglo-Danish Agreement see United Kingdom Treaty 
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patrol vessel into Thorshavn, as ordered, decided to try to escape and, 
as part of his plan, kept under detention the Danish officer and rating 
who had been put aboard his vessel. After several stop signals had 
been given by stearnwhistle, several warning shots had been fired, and 
a warning had been given by portable loud-hailer, some solid shots, 
but not explosive shells, were fired at the trawler by the Danish patrol 
vessel. The firing took place inside Danish territorial waters. 

Fortunately, at this point, H.M.S. Troubridge arrived on the scene 
and, while not impeding the escape of the trawler, secured the return 
d the Danish boarding party to the patrol vessel. The C o d s s i o n  of 
Enquiry considered this to be "the best solution" and the conduct of 
Commander Griffiths and other oficers of the Royal Navy to be 
"impeccable". The Commission also found, however, that, despite the 
provocation, the commanding officer of the Danish patrol vessel had 
"exceeded legitimate use of armed force" and had "created danger to 
human life . . . without proved necessity". Although the behaviour 
of the trawler skipper explained the resentment of the commanding 
officer, it did not justify "such a violent action". 

This case serves as a warning to the authorities of coastal States, 
how careful they need to be, according to modem conceptions, before 
opening fire on foreign vessels. In practice, where "boat people" and 
other "departees" are concerned, it may well be that no foreign govern- 
ment will be found which will formally complain if excessive force is 
used. Nevertheless, especially where life is in danger, the coastal 
State's authorities will be wise to take into account the attitude of 
public opinion as well as the risk of formal legal proceedings, and 
the possibility is not to be excluded that even the State from whom 
the departees are seeking to escape may interest itself in their fate.61 

A case which bears some resemblance to that of the "boat people" 
is that of Naim Molvan, Owner of Motor Vessel "Asya" v. Attorney- 
General for Palestine.62 After the Second World War, and before the 
establishment of the State of Israel on May 15, 1948, there was a 
considerable movement of Jews towards Palestine, despite the attempts 
of the British mandatory authorities to stop them. Under the Mandate 
for Palestine, the British Government was required to establish a Jewish 
national home in Palestine but at the same time it was to ensure "that 
the rights and position of other sections of the population are not 
prejudiced". The British authorities came to the conclusion that the 
immigration of Jews into Palestine was proceeding too rapidly and so 

Series No. 55 (1959); Cmnd. 776. See also D.H.N. Johnson, (1961) 10 
I.C.L.Q. 594. It is generally accepted that if a fishing vessel is in the territorial 
sea or an exclusive fishing zone with its gear not stowed, that is !videnee that 
the passage is not innocent and the vessel may be arrested. See Article 14(5) of 
the Geneva Convention on the Territorial Sea and the Contiguous Zone, 1958. 

61 The SRV still appears to regard its ethnic Chiiese "departees" as 
Vietnamese nationals (see note 6, supra). 

62 [I9481 A,C, 351.  
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they made various regulations designed to stop this. Under an Ordin- 
ance of 1941, as amended, provision was mads for the exclusion frm 
Palestine of various categories of persons, and it was also provided 
that any foreigners who entered Palestine in contravention d the 
Ordinance would be guilty of an offence thereunder. Further, the 
Ordinance contained provisions against persons abetting the offence 
and stated that the masters, owners and agents d vessels were deemed 
to have abetted the unlawful immigration of persons who were on 
board such vessels in Palestine or the territorial waters thereof, whether 
those persons came there voluntarily or not. 

On March 27, 1946 the Asya was sighted by H.M.S. Chequers on 
the high seas about 100 miles from the coast of Palestine. She was 
flying no flag but, on being sighted, she hoisted the Turkish flag. Later 
she hoisted the Zionist flag. She was brought in to Haifa and was 
found to have 733 illegal immigrants on board. The Supreme Court 
of Palestine confirmed an order of the District Court d Haifa for the 
forfeiture of the vessel, whose owner appealed to the Judicial 
Committee of the Privy Council. 

The judgment of their Lordships was delivered by Lord Simoads 
who found that the Ordinance had been validly made. The appellant 
argued that "either the Ordinance as amended must be so construed 
as not to touch the owner of the vessel who was neither a Palestine 
citizen nor within the local jurisdiction of Palestine, m, if such a 
construction was not admissible, then the Ordinance must pro tanto 
be regarded as ultra vires and invalid".63 It was also argued that "if 
it was so construed as to permit forfeiture of a vessel forcibly directed 
from the high seas to a Palestine port, the Ordinance was ultra vires 
and invalid as infringing a principle of international law". 

Their Lordships found that "the material words in the Ordinance 
mean just what they say", and so they proceeded to consider whether 
the Ordinance was ultra vires and invalid. They said they had "grave 
doubt whether it is open to the appellant . . . to challenge the validity 
d the Ordinance on the ground that the vessel was brought within 
territorial waters under the compulsion of the British Navy", but 

inasmuch as the matter has been debated before them with much 
reference to authority, they think it right to say that in their 
opinion the Ordinance is not open to challenge on the ground 
that it offends against any established principle of international 
law, even on the assumption that it directly authorized, in the 
circumstances in which these acts were done, the seizure of the 
Asya on the high seas and her compulsory direction to a 
Palestinian port.64 

63 Id. 366. 
64 Id. 367-368. 



Acknowledging that this raised the issue of the freedom of the 
seas, their Lordships were doubtful whether, under that doctrine, "the 
Ama was entitled, whatever her mission might be, to sail the open sea 
off the coast of Palestine". They could not assent to the proposition 
"that any such right, unqualified by place or circumstance, is 
established by international law". Further 

the freedom of the open sea, whatever those words may connote, 
is a freedom of ships which fly, and are entitled to fly, the flag of 
a State which is within the comity of nations. The Asya did n d  
satisfy these elementary conditions. No question of comity nor 
any  breach of international law can arise if there is no State under 
whose flag the vessel sails.65 

The Asya Case illustrates a number of points which are likely to 
arise in circumstances such as these. First, to be effective, legislation 

1 on immigration must be directed just as much against those who abet 
unlawful immigrants as against the unlawful immigrants themselves.B6 
Secondly, the attempt to enforce such legislation may raise issues of 
international law; but, thirdly, the enforcement of the legislation is not 
likely to encounter serious obstacles from the point of view of inter- 
national law unless some other State considers itself to be directly 
prejudiced thereby. 

As an example of the sort of incident that it is desirable to avoid, 
but is not at all easy to avoid when feeling runs high in a country 
where "boat people" are attempting to land, reference may be made 
to the sinking of a boat carrying 226 Vietnamese refugees off the 

65 Id. 369. This view of the freedom of the sea is confirmed by Article 6 of 
the Geneva Convention on the High Seas 1958. Their Lordships found that there 
was no evidence that the Asya had any right to  fly the Turklsh flag and, as  for 
the Zionist flag, it was "not a flag of any State in being". 

66It appears that "strict new laws in Hong Kong, Malaysia's refusal to 
accept any more refugees and hard lines against refugee landings adopted by the 
Singapore, Philippine and Indonesian Governments, have forced the Australian 
Government to  take tougher measures than those already in force". (Sydney 
Morning Herald, January 23, 1979). The next day it was reported that these 
measures would consist of jail sentences and heavy fines for people profiteering 
from bringing refugees to  Australia and that penalties would also be imposed 
on ships' captains bringing in large groups of unauthorized people (Sydney', 
Morning Herald, January 24, 1979). In drafting such legislation States must bear 
in mind their obligations under Article 12 of the Geneva Convention on the 
High Seas, 1958, which provides: 

1. Every State shall require the master of a ship sailing under its flag, 
in so far as he can d o  60 without serious danger to the ship, the crew, or 
the passengers: 
(a) to render assistance to  any person found at  sea in danger of being lost; 
(b) to  proceed with all possible speed to the rescue of persons in distress if 

k,?&rmed of their need of assistance, in so far as such action may 
reasonably be expected of him. 

Cases have been reported in which refugees scuttle their vessels in the h o p  of 
being rescued, and taken to a foreign port, by masters of ships complying with 
their duty to render assistance at  sea. Municipal courts are therefore likely 
to  be confronted with the dimculty of determining whether persons landed in 
their ports in such circumstances are genuine victims of ship wreck or  whether 
there has been connivance between the persons who claim to have b m  
"shipwecked" and the master of the vessel which has "rerrcued" them. 
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coast of Malaysia on April 2, 1979. According to reports, the boat 
sank as it was being towed out to sea by the Malaysian authorities who 
had refused to permit the refugees to land. 104 persons were drowned 
and the regional representative of the United Nations High Com- 
missioner far Refugees was reported to be making strong representa- 
tions to the Malaysian Government about the tragedy. Implicit in his 
representations is the view that excessive force was used, or at any 
rate that insufficient care was taken to preserve human life.67 

So far in this Section we have been concerned with illegal 
immigrants in general, and the extent to which a State may use force 
to prevent such persons landing. It is now necessary to consider the 
case - which, so far as "hordes of migrants" are concerned, will be 
the normal case - where the immigrants claim a special right to enter 
m the ground that they are refugees or that they are seeking asylum. 

The question which now arises, therefore, is whether the normal 
and undoubted right of a State to exclude aliens is modified in any way 
if those aliens claim to be refugees or to be seeking asylum. Some- 
times, as if to emphasize their demand, such persons claim to be 
"political refugees" and to be seeking "political asylum". This is a 
very big question, and cannot be answered fully within the scope of 
this article. Certain essential points can, however, be made. 

The Oxford English Dictionary defines "asylum" primarily as "a 
sanctuary or inviolable place of rofuge and pr~tection for criminals and 
debtors, from which they cannot be forcibly removed without sacrilege" 
and, more generally as "a secure place of refuge, shelter or retreat".68 
The same Dictionary defines a refugee as "one who, owing to religious 
persecution or political troubles, seeks refuge in a foreign country", and 
refuge is defined as "shelter or protection from danger or trouble". It 
is necessary, however, to consider whether these words have come to 
acquire special meanings in international law. 

In the Asylum Cme60 the International Court of Justice con- 
sidered it necessary to explain the difference between "territorial asylum 
(extradition) on the one hand, and diplomatic asylum, on the other". 
It went on to say:- 

In the case of extradition, the refugee is within the territory 
of the State of refuge. A decision with regard to extradition 
implies only the normal exercise of the territorial sovereignty. The 
refugee is outside the territory of the State where the offence was 
committed, and a decision to grant him asylum in no way dero- 
gates from the sovereignty of that State. 

67Sydney Morning Herald, April 3, 1979. 
6SThe word "asylum" is the Latin form of a Greek word "bylon", which 

in turn is derived from "a" (not) and "syle" (right of seizure). It therefore 
means literally "something not subject to seizure". See A. Grahl-Madsen, The 
Status of Refugees in International Law, vol. 2 (1972), at 3. 

69 J.C.J. Reports 1950, 266. 
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In the case of diplomatic asylum, the refugee is within the 
territory of the State where the offence was comitted. A decision 
to grant diplomatic asylum involves a derogation from the 
sovereignty of that State.70 
The Asylum Case was concerned with the question whether 

Colombia was entitled to grant diplomatic asylum to Senor Haya de 
la Tore, a Peruvian politician who had sought refuge in the Colombian 
embassy in Lima, and to request a safe conduct for the politician to 
leave Peru; and the Court was concerned to emphasize the more 
serious consequences, for the State from which the refugee sought to 
escape, of diplomatic asylum as compared with territorial asylum. BY 
putting the word "extradition" in brackets after territorial asylum the 
Court was pointing out the connection between extradition and terri- 
torial asylum. Extradition as such is outside the scope of this article 
but, for present purposes, it is sufficient to say that, so far as general 
international law is concerned, a State is free to decide whom it wishes 
to extradite and whom it does By entering into an extradition 
treaty with another State, however, a State may have limited its free- 
dom in this respect and obliged itself to extradite a person in certain 
 circumstance^.^^ A State may also have obliged itself not to extradite a 
person in certain circumstances through enacting an extradition statute 
under its own municipal law which contains safeguards for the prdec- 
tion of the individual. It is of c a s e  highly desirable for a State's 
extradition treaties to be in full accordance with its municipal law on 
extradition. Where a State refuses to extradite a person whose extradi- 
tion has been requested by another State, it may be said to be granting 
territorial asylum to that person, although, from another point of view, 

70 Id. 274-275. 
71 Extradition is the delivery of an xcused or a convicted individual to 
the State on whose territory he is alleged to have committed, or to have 
been convicted of, a crime, by the State on whose territory the alleged 
criminal happens for the time to be. 

(Oppenheim, op. cit. supra n. 22, vol. 1, at 696). See also S. D. Bedi, Extradition 
in International Law and Practice (1966). and I. A. Shearer, Extradition in 
International Law (1971). 

7% Extradition treaties, however, usually contain a number of exceptions to 
the duty to extradite. For example, apart from other exceptions, the Treaty of 
Extradition between Australia and Italy, which was signed in Canberra on 
November 28, 1973 and entered into force on May 10, 1976 (Australian Treaty 
Series, No. 12) provides in Article 8 as follows:- 

1. A person shall not be extradited if: 
(a) the offence for which his extradition is requested is regarded by the 

requested Party as an offence of a political character or as an offence 
connected with an offence of a political character; or 

(b) the requested Party has substantial grounds for regarding the request 
for extradition as having been made for the purpose of prosecuting or 
punishing the person on account of his race, religion, nationality or 
political opinions or for believing that the person might, if extradited, 
be prejudiced at his trial, or punished, detained or restricted in his 
personal liberty, by reason of his race, religion, nationality or political 
opinions. 

(2) The offences of genocide, attempted genocide, or conspiracy or direct 
and public incitement to commit genocide shall not be regarded as 
offences of a political character. 
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all it is doing is exercising its rights under general international law 
or under an extradition treaty, as the case may be.73 Similarly where 
a State agrees to admit an alien in circumstances when it would not 
normally do so, or where it decides not to deport an alien in circum- 
stances where it would normally deport him, it is often said to be 
granting asylum to that person, although from another point of view, 
all it is doing is exercising rights that flow from its territorial 
sovereignty under international law. This latter use of the term 
"asylum" is, however, strictly incorrect because it does not sufficiently 
emphasize the element of protection that is inherent in asylum. In 
the example just mentioned all that is happening is that a State is 
granting to the individual a measure of protection against its own 
normal immigration laws and procedures whereas, in asylum properly 
so-called, "the protection in question is protection against another 
State, acting through its lawfully accredited, and duly authorized 
organs".74 The point to be principally emphasized, however, is that 

the so-called right of asylum is certainly not a right possessed by 
the alien to demand that the State into whose territory he has 
entered with the intention of escaping prosecution in some other 
State should grant protection and asylum . . . At present it is 
probable that the so-called right of asylum is nothing but the 
competence of every State to allow a prosecuted alien to enter, 
and to remain on, its territory under its protection, and thereby 
to grant asylum to him.75 
If that is the situation in regard to asylum, what is the position if 

an individual, who might otherwise be an unlawful immigrant, arrives 
at the frontier - or in a port, or on a beach, in the case of a person 
coming by sea - and claims to be a "refugee". Grahl-Madsen, for 
understandable reasons, finds difficulty in framing any general definition 
of the term. He says:- 

The elaborate definitions of the term "refugeey' which are 
found in certain international conventions, such as the Constitu- 
tion of the International Refugee Organization, the Statute of the 
Office of the United Nations High Commissioner for Refugees, and 
the Refugee Convention, not to mention the definitions contained 
in certain municipal laws, are d direct import only with respect to 
the application of the provisions set forth in the respective instru- 

73 The refusal to extradite, if it concerned a crime covered by an extradition 
treaty and if it did not come within any of the exceptions permitted by the 
treaty, would of course constitute a breach of the treaty. 

14 Grahl-Madsen, op.  cit. supra n. 68, vol. 2 at 4. 
75 Oppenheim, op. cit. supra n. 22, vol. 1 at 677-678. Such was the position 

when these words were written. There has since been some movement in the 
direction of giving to the individual a right of asylum but "it has proved as 
difficult as ever to obtain agreement on a substantial modification of the principle 
of State sovereignty in favour of the position of the refugee". (D. W. Greig, 
International Law (2nd ed. 1976), at 443). See also Goodwin-Gill, op. cit. supra 
n. 14 at 137-138. 



ments. Consequently such definitions cannot be relied upon when 
we are faced with rules of customary law or the application of 
general principles of law. In customary (unwritten) international 
law there is no such thing as a generally accepted delinition d 
"refugee".76 
Grahl-Madsen next proceeds to distinguish between "refugees", 

"ordinary aliens", "ordinary migrants", "fugitives from justice" and 
"stateless persons"77 and, having made these distinctions, he arrives, if 
not at a definition, at any rate at a notion, of a refugee. For this 
purpose "an ordinary alien is a person who, being a national of State 
A, finds himself in the territory of State B, as a traveller or visitor, or 
residing more or less permanently". "Ordinary migrants" are defined 
as "ordinary aliens who have left their home country in order to take 
up residence elsewhere". This is often done for economic reasons, and 
so the term "economic migrant" is sometimes found con~enien t .~~  
"Fugitives from justice" are, obviously enough, defined as ''pernoas 
who have left a country in order to escape punishment for a crime"; 
and a "stateless person" is defined as "a person who is not considered 
as a national by any State under the operation of its law".79 However, 
although refugees are often stateless persons, a person can be a refugee 
without being stateless, and a person can be stateless without being a 
refugee, so "there is no correlation, either positive or negative, between 
refugeehood and statelessnes~".~~ 

Having thus eliminated the other categories, Grahl-Madsen m- 
siders the distinguishing feature of a "refugee" to lie in the fact that 
there is a controversy between him and the authorities of his home 
country, which would be either the country of his nationality or the 
country of his former regular residence, and that this controversy is of 
a political nature. So much so that the terms "refugee" and "political 
refugee" have become in effect synonymous. The controversy between 

?Bop. cit. supra n. 68, vol. 1 (1966) at 73. The International Refugee 
Organization no longer exists. It was established as a temporary agency by 
General Assembly Resolution 62(1) of December 16, 1946, to deal with the 
problem of refugees caused by the Second World War and its aftermath and it 
was wound up in 1952. The Office of the United Nations High Commissioner 
for Refugees (UNHCR) came into existence on January 1, 1951 as a result of 
General Assembly Resolution 319(IV) of December 3, 1949. The Statute of 
the ORce of UNHCR is set forth in the Annex to General Assembly Resolution 
428 (V) adopted on December 14, 1950. The Refugee Convention referred to 
by Grahl-Madsen is the Convention relating to the Status of Refugees concluded 
at Geneva on July, 1951 (189 UNTS 150, Australian Treaty Series 1954, 
No. 5). The Convention entered into force on April 22, 1954. Australla acceded 
to the Convention on January 22, 1954 and the Convention entered into force 
for Australia on April 22, 1954. As at January 1, 1979 the Convention had 
been ratified or acceded to by 76 States. However, neither Vietnam nor any of 
the members of the Association of South East Asian Nations (ASEAN) are 
parties to it. 

77 Id. 75-77. 
78A person might, however, migrate for cultural, family or health reasons. 
79 This definition is taken from Article l (1 )  of the Convention relating to 

the Status of Stateless Persons adopted on September 28, 1954. (360 UNTS 117). 
BOGrahl-Madsen, op. cit. supra n. 68, vol. 1 at 77. 
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the individual and the authorities is said to be political because it 
relates to "how the country shall be governed and who shall govern 
it".81 The controversy may have religious, economic, linguistic or 
racial aspects, but it is ultimately political in that the characteristic of 
the situation of refugees is that "the normal mutual bond of trust, 
loyalty, protection, and assistance between an individual and the 
government of his home country has been broken (or simply does not 
exist) in their ~ase".8~ 

So far as international treaties are concerned, it will be sufficient, 
for the purposes of this article, to refer only to the definition contained 
in Article 1 ~ ( 2 )  of the Convention relating to the Status d  refugee^.^^ 
This provision states that, for the purposes of the Convention, the term 
"refugee" shall apply to any person who 

as a result of events occurring before January 1, 1951 and owing 
to well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group or 
political opinion, is olutside the country of his nationality and is 
unable or, owing to such fear, is unwilling to avail himself of the 
protection of that country; or who, not having a nationality and 
being outside the country of his former habitual residence as a 
result of such events, is unable or, owing to such fear, is unwilling 
tot return to it. 
If this definition reflects the hope that there would be no refugee 

problems after 1950, that hope certainly has not been fulfilled. The 
ddciency in terms d date d the 1951 Refugee Convention has been 
remedied by the c~nclusion ot the Protocol relating to the Status of 
Refugees at New York on January 31, 1967.84 The effect d this 
Protocol is to omit, in the previous definition, the words "As a result 
of events occurring before January 1, 1951 and . . ." and the words 
" . . . as a result of such events". But the essence of the Refugee 
Convention system remains unchanged. This is that the obligations 
which the parties to the Convention undertake are basically obligations 
to other States also parties to the Convention. They are not obligations 
to the refugees as such, enforceable by them under international law. 
This interpretation is confirmed by Article 38 of the Convention which 
is entitled "Settlement of Disputes" and provides that "any dispute 
between parties to this Convention relating to its interpretation or 
application, which cannot be settled by other means, shall be referred 
to the International Court of Justice at the request of any one d the 

81 Id. 78. 
82 Id. 79. 
83 See note 76, supra. 
84 606 UNTS 267. Australian Treaty Series 1973, No. 37. The Protocol 

entered into force on October 4, 1967. Australia acceded to the Protocol on 
December 13, 1973 and it entered into force for Australia on that date. As at 
January 1, 1979 the Protocol had been ratified or acceded to by 71 States. 
However, neither Vietnam nor any of the members of the Association of South 
East Asian Nations (ASEAN) are parties to it. 
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parties to the disp~te".~"rticle IV of the Protocol contains a similar 
disputes clause. 

Nevertheless it would be unwise to carry too far the idea that the 
obligations accepted by States under the Convention and the Protocol 
are exclusively obligations inter se. The view which one takes on this 
question is inevitably coloured by one's view on the whole nature of 
international law - whether, that is, it is a system confined to regulat- 
ing relations between States or whether it has a wider import.s6 

It is also worth noting that the very first sentence of the Preamble 
of the Refugee Convention refers to the m a t i o n  by the Charter of 
the United Nations and the Universal Declaration of Human Rightss7 
of "the principle that human beings shall enjoy fundamental rights and 
freedoms without discrimination" and that, quite apart from any duties 
that States may mutually have accepted under the Convention, and 
may possibly owe to' refugees themselves undw the Convention, they 
have also undertaken, in Article 35 ( I ) ,  to co-operate with the 
Office of the United Nations High Commissioner for Refugees, 
or any other agency of the United Nations which may succeed 
it, in the exercise of its functions, and shall in particular facilitate 
its duty of supervising the application of the provisions of this 
conven t i~n .~~  

It will be immediately obvious to the reader that, under the system 
of the 1951 Convention and the 1967 Protocol, the key question is 
whether or not a person is entitled to "refugee status" within the mean- 
ing of the Convention and the Protocol. For even if there may be 
a c u l t i e s  in the way of refugees compelling States to cany out the 
obligations they have accepted, those obligations are in sum quite 
onerous and, if large numbers are invdved, can be such as to over- 
whelm States whose duty it is to "apply the provisions of this Conven- 
tion to refugees without discrimination as to race, religion or country 

- 

85The term "parties to this Convention" makes it quite clear that the 
disputes clause relates only to disputes between States. It has to be read in 
conjunction with Article 34(1) of the Statute of the International Court of 
Justice which provides: "Only States may be parties in cases before the Court". 

86 On this point see J. G. Starke, Introduction to International Law (8th 
ed. 1977), at 1. Reference may also be made to the frequently quoted but delphic 
utterance of the Permanent Court of International Justice in the Advisory 
Opinion of March 3, 1928 on the Jurisdiction o f  the Courts of Danzig (pecuniary 
claims of  Danzig railway oficials who have passed into the Polish service, 
against the Polish Railways Administration) (Series B, No. IS), where it stated: 

It may be readily admited that, according to a well-established principle 
of international law, the Beamtenabkommen, being an international agree 
ment, cannot, as such, create direct rights and obligations for private 
individuals. But it cannot be disputed that the very object of an international 
agreement, according to the intention of the contracting Parties, may be 
the adoption by the Parties of some definite rules creating individual rights 
and obligations and enforceable by the national courts. 
87 General Assembly Resolution 217 (III)A, adopted on December 10, 1948. 
88 The competence of the United Nations High Commissioner for Refugees, 

and thus his responsibility, extends to any person who is a refugee within the 
terms of the 1951 Refugee Convention and the 1967 Protocol. 
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of origin".89 The Convention requires States to accord to refugees 
national treatment in such matters as the practice of religion and 
religious education;g0 the protection of artistic rights and industrial 
property;91 rationing, where measures of rationing exist;02 elementary 
education;g3 public relief;94 and labour legislation and social security.95 
Treatment of refugees in accordance with the most-favoured-nation 
standard, or something like it, is required in such matters as movable 
and immovable property;96 the right of associa t i~n;~~ the right to 
engage in wage-earning employment;gs self-ernpl~yment;~~ the right to 
practice a liberal pr~fession;~OO housing;lol and education other than 
elementary education.lo2 

A very important provision of the Convention is Article 16 which 
states, in its first paragraph, that "A refugee shall have free access to 
the courts of law on the territory of all Contracting States" and, in 
its second paragraph, that "A refugee shall enjoy in the Contracting 
State in which he has his habitual residence the same treatment as a 
national in matters pertaining to access to the Courts, including legal 
assistance and exemption from cautio judicatum solvi". The expression 
"access to courts" has been given a very wide interpretation by inter- 
national tribunals. In the Ambatielos Award,lo3 the Arbitrators held 
that the term "free access to the Courts" in Article XV of the Anglo- 
Greek Treaty of Commerce and Navigation of November 10, 18861°* 
included the right of the alien concerned under the Treaty to 

enjoy full freedom to appear before the courts for the protection 
or defence of his rights, whether as plaintiff or defendant; to 
bring any action provided or authorized by law; to deliver any 
pleading by way of defence, set-off or counterclaim; to engage 
Counsel; to adduce evidence, whether documentary or oral or of 
any other kind; to apply for bail; to lodge appeals and, in short, 
to use the Courts fully and to avail himself of any procedural 
remedies or guarantees provided by the law of the land in order 
that justice may be administered on a footing of equality with 
nationals of the country. 

139 Article 3. 
90 Article 4. 
91 Article 14. 
92 Article 20. 
93 Article 22(1). 
94 Article 23. 
95 Article 24. 
96 Article 13. 
97 Article 15. 
98 Article 17. 
9s Article 18. 

100 Article 19. 
101 Article 21. 
102 Article 22(2). 
103 (1956) H.M.S.O. S.O. Code No. 59-126; 12 R.I.A.A. 83; 23 Znt. LA. 

306. 
104 77 Br. and For. St. P. 100. 



However, the greatest safeguards that the Refugee Convention 
contains are those mentioned in Articles 3 1 to 34. Under Article 3 1 
the Contracting States shall not impose penalties, on account of 
their illegal entry or presence, on refugees who, coming directly 
from a territory where their life or freedom was threatened in the 
sense of Article 1, enter or are present in their territory without 
authorization, provided they present themselves without delay to 
the authorities and show good cause for their illegal entry or 
presence. 

In Article 32 Contracting States undertake not to "expel a refugee 
lawfully in their territory save on grounds of national security or public 
order". Moreover, in Article 33, they undertake not to "expel or 
return ('refouler') a refugee in any manner whatsoever to the frontiers 
of territories where his life or freedom would be threatened on account 

I of his race, religion, nationality, membership d a particular social 
group or political opinion". This protection, however, may not be 
claimed by a "refugee whom there are reasonable grounds for regard- 
ing as a danger to the security of the country in which he is, or who, 
having been convicted by a final judgment of a particularly serious 
crime, constitutes a danger to the security of that country". Finally, in 
Article 34 the Contracting States undertake as far as possible to facili- 
tate the assimilation and even the naturalization of refugees. Naturaliza- 
tion would of course normally be an effective safeguard against the 
risk of expulsion or return to the country of origin (refoulement). 

Enough has been said to demonstrate that the safeguards erected 
by the Refugee Convention for the protection of refugees, although 
they depend on conventional rather than customary international law, 
and although in many countries they may not be enforced directly by 
a refugee, are quite considerable.lo5 The key question remains, how- 
ever, who is entitled to determine the status of a refugee - in other 
words to determine, in the case of a person who claims to be a refugee, 
whether or not he is a refugee within the meaning of the Convention. 

In the context of asylum, this has been called the problem, d 
"qualification". In the Asylum Case,lo6 Colombia claimed a unilateral 
right d qualification, i.e. to decide for itself that Senor Haya de la 
Tone, the Peruvian politician to whom it had given sanctuary in its 

105 Dr. Goodwin-Gill argues that some provisions of the 1951 Refugee 
Convention, especially Articles 32 and 33, "reflected or crystallized a rule of 
customary international law at the time of their formulation, and practice since 
that date reaffirms this conclusion" (Op. cit. supra n. 14 at 141). The contention 
is based on the analogy with the North Sea Continental Shelf Cases, in which the 
International Court of Justice held that Articles 1 to 3 inclusive of the Geneva 
Convention on the Continental Shelf, 1958, were "then regarded as reflecting, or 
as crystallizing, received or at least emergent rules of customary international 
law", but that another Article of the same Convention - Article 6, which was 
the subject of dispute in that case - was "in a different position" (I.C.J. Reports 
1969, 3 at 39-40). 

106 Supra n. 69. 
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mbassy in Lima, was a person to whom it was entitled to give asylum 
under Article 2(2) of the Convention of Asylum adopted at the Sixth 
International Conference of American States at Havana on February 
20, 1928,1°7 with the consequence that Peru was obliged to grant a 
safe-conduct to Senor Haya de la Torre. Peru disputed this claim, 
and there ensued a series of cases before the International Court of 
Justice.los The outcome was not satisfactory, the Court deciding that 
the asylum had been improperly granted; that consequently the asylum 
should cease; but that even so "the Government d Colombia is under 
no obligation tot surrender Victor Raul Haya de la Torre to the 
Peruvian authorities".lO@ The explanation for this apparently inconsis- 
tent finding was that "surrender is not the only way of terminating 
asylum".l1° 

It is an inevitable consequence of the sovereign equality of States 
that, if two w more States enter into a treaty, no one State can require 
the other or others to accept its interpretation d that treaty, and that, 
if a dispute arises, the only means of solving the dispute is either by 
agreement - such as might be contained in a new protocol of interpre- 
taton - or by reference to' impartial adjudication. The same applies to 
the determination of refugee status. No one Party to the Refugee 
Convention can bind the others so that, if an individual is accepted as 
refugee by one Party to the Convention, he has no general assurance 
that he will be so accepted by others. It is true that Article 28(1) of 
the Convention provides for Contracting States to "issue to refugees 
lawfully staying in their territory travel documents for the purpose of 
travel outside their territory unless compelling reasons of national 
security or public order otherwise require", and that paragraph 7 of 
the Schedule to the Convention pro.vides that "The Contracting States 
shall recognize the validity d the documents issued in accordance with 
the provisions of Article 28 of this Convention". But this does not 
mean that, on arriving in another country, a person issued with such a 
travel document is entitled to refugee status, and Grahl-Madsen seems 
justified in concluding that "with the exception that travd documents 
lawfully issued shall be recognized, each Contracting State is in every 
respect free to make its own eligibility determinatim."lll 

It may also be necessary for the United Nations High Commis- 
sioner for Refugees to make an eligibility determination, although he 
will not normally need to do so, since paragraph 2 of the Statute under 
which he operates states that his work "shall relate, as a rule, to groups 
and categories of refugees" rather than to individuals. But it seems 

107 4 Hudson, International Legislation (193 1) 241 2. 
108 Request for Interpretation of the Judgment of  November 20, 1950, in the 

Asylum Case (I.C.J. Reports 1950, 395). and Haya de la Torre Case (I.CJ. 
Reports 1951, 71). 

109 I.C.J. Reports 1951, 71 at 83. 
110 Id. 82. 
111 Op. cit. supra n. 68, vol. 1 at 339. 



that, if the High Commissioner wishes to intervene on behalf of an 
individual, then he should make a thorough eligibility check.l12 If his 
determination should not be accepted by the government concerned, an 
advisory opinion may be sought d the Executive Committee of the 
High Commissioner's programme, which was established by Resolution 
672 (XXV) of the Economic and Social Council of the United 
Nations, adopted on April 30, 1958, or in the last resort of the Inter- 
national Court d Justice, although in the latter case the request for an 
opinion would have to be mads by the General Assembly itself, since 
the Office of the United Nations High Commissioner for Refugees is 
not one of the organs of the United Nations which have been 
authorized by the General Assembly to request advisory opinions d 
the Court on legal questions arising within the scope of their 
activities.l13 

The methods adopted by different countries for determining 
refugee status vary considerably. In Belgium the matter is even dele- 
gated to an international authority, the representative of the United 
Nations High Commissioner for Refugees.114 In some countries, includ- 
ing the United Kingdom and Australia, the 1951 Convention and the 
1967 Protocol have not been enacted by Parliament so as to attribute 
to these instruments the force of law internally, even though from the 
point of view of international law they are binding on the governments 
concerned. In such countries determination of refugee status tends to 
ba a matter where the executive has largely unlimited discretion, 
although there are various safeguards, such as advisory committees, 
to ensure that the discretion is not exercised in an arbitrary fashion. 

In other countries, including France, the Federal Republic of 
Germany, Italy, Netherlands and Switzerland, both the 1951 Conven- 
tion and the 1967 Protocol have the force of law internally, and the 
same is true d the United States by virtue of the provision of Article 
VI of the Constitution that "all Treaties made, or which shall be made, 
under the Authority of the United States, shall be the supreme Law d 
the Land". 

At first sight it would seem that, in the interest of human rights, 
the question of eligibility for refugee status should be determined by a 
judicial organ rather than by an executive body. In practice, it is 
doubtful whether persons claiming refugee status are always better 
served by judicial determinations than they are in those cases where 
the decision rests with an executive organ. The principal criteria of 
entitlement to refugee status are "well-founded fear of being persecuted 
for reasons of race, religion, nationality, membership of a particular 
social group or political opinion" and, because of such fear, the 

112Zd. 331. 
11s Charter of the United Nations, Article 96. 
114 Grahl-Madsen, op. eft. supra n. 68, vol. 1 at 343, where howwer the 

situation in Belgium is described as unique. 
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unwillingness of the person concerned to return to the country of his 
nationality. Fear as such, is a subjective matter but it stands to reason 
that any decision-maker in this area, whether executive or judicial, will 
have to satisfy himself that there are reasonable grounds for the exist- 
ence d the fear. Knowledge of the state d affairs in other countries 
is something which comes, or should come, more easily to an organ 
of the executive than to a court, and indeed on such matters, particu- 
larly where it relates to the recognition of foreign governments, even a 
court normally regards itself as bound by the determination of the 
executive.l16 Court action necessarily involves publicity and it is not 
easy for a Foreign Office or, in the case of the United States, the 
Department d State, to go on record as certifying publicly to1 a court 
that conditions of political persecution exist in other countries with 
which, for political, economic or strategic reasons, it may wish to stay 
on friendly terms. I t  may be easier for a person such as a Home 
Secretary, or a Secretary for the Interior, acting purely administratively, 
to grant refugee status with no reasons given. 

At least it seems reasonable to draw this conclusion from a 
number of cases in the United States. In Asghari v. Immigration and 
Naturalization Service116 an Iranian student appealed against a deporta- 
tion order on the ground that, because he had joined the Iranian 
Student Association of Northern California and had engaged in picket- 
ing when the Shah of Iran visited the United States in 1963 and 1965, 
he would be persecuted if returned to Iran. However the State Depart- 
ment advised that "Opposition to the regime [in Iran1 per se does not 
subject an individual to persecution whether the opposition occurred 
in Iran or hereyy and the Court of Appeals for the Ninth Circuit, hold- 
ing that "This advice came from a knowledgeable and competent 
source and was admissible at the hearing" aflirmed the deportation 
order. 

However, in Kasravi v. Immigration and Naturalization Service117 
a rather more detached view was taken of evidence coming from the 
State Department. In this case another Iranian appealed against a 
deportation order, claiming that his opposition to the Shah was known 
to the Shah and to Iranian officials. The Court of Appeals for the 
Ninth, Circuit commented: 

His [Kasravi'sl position is strongly supported by two expert 
witnesses, each of whom has impressive qualXications. The only 
evidence offered in opposition to Kasravi's petition is rather a 
perfunctory lettex written by a State Department official conclud- 
ing generally that an Iranian student woud not in all likelihood 

116 Aksionairnoye Obschestvo A.M. Luther v. James Sagor and Co., [I9211 
3 K.B. 532; Duff Development Co. v. Government of  Kelatan, [I9241 A.C. 797; 
Carl-Zeiss-Stiftung v. Rayner and Keeler Ltd. ( N o .  2) [I9671 1 A.C. 853. 

116 (1968), 396 F. 2d. 391. 
117 (1968), 400 F. 2d. 675. 
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be persecuted for activities in the United States. Not only does 
this letter lack persuasiveness, but the competency of State Depart- 
ment letters in matters of this kind is highly questionable. 

In a footnote the Court was even more outspoken saying: 
Such letters from the State Department do not carry the 

guarantees of reliability which the law demands of admissible 
evidence. A frank, but official, discussion of the political short- 
comings d a friendly nation is not always compatible with the 
high duty to maintain advantageous diplomatic relations with 
nations throughout the world. The traditional foundation required 
d expert testimony is lacking; nor can official position be said to 
supply an acceptable substitute. No hearing officer or court has 
the means to know the diplomatic necessities of the moment, in 
the light of which the statements must be weighed. 

Even so, the deportation order was affirmed, the Court holding that 
the Attorney-General alone had a broad discretion to withhold deporta- 
tion to any country where the alien would be subject to persecution, 
and the Court could not substitute its opinion for that of the Attorney- 
General. In this case, however, the petitioner seemed to be relying on 
economic hardship rather than fear of political persecution and the 
Court held that economic detriment alone was not enough to qualify 
for relief under the I~lzmigration and Naturalization Act, 

In Paul v. Zmmigration and Naturalization Service118 nine Haitian 
nationals landed by boat in Florida and sought asylum. The District 
Director of INS investigated their claims that they would be subject 
to persecution if returned to Haiti and consulted the Office of Refugee 
and Migration Affairs of the Department of State which sent a telegram 
stating that none of the petitioners made a claim "to prior persecution, 
imprisonment, or political affiliation before their departure from Haiti" 
and that "we do not believe any of these has a valid claim to asylum 
on the basis d the facts provided". A hearing was then held before 
an immigration judge, who found that "petitioners failed to meet their 
burden of proving 'beyond a troubling doubt' that they had a valid 
fear of persecution if retuned to Haiti". On appeal, the Board of 
Immigration Appeals, while recognizing that the immigration judge 
had demanded that petitioners meet an impermissibly strenuous burden 
or prod, nonetheless determined that petitioners had failed to prove 
their case by a preponderance of the evidence and dismissed their 
appeal. With respect to the telegram the Board held: "We hold that 
the immigration judge relied on this evidence. The advice came from 
a reliable, knowledgeable and competent source". However, the Circuit 
Court d Appeals held that 

petitioners' challenge [to, the State Department's telegram], in view 
of the potential unreliability of the recommendation and its non- 
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responsiveness [to the claims of beatings and imprisonment made 
by petitioners] might be persuasive if it appeared from the record 
that the telegram inffuenced the decision d the Immigration Judge 
and the Board of Immigration Appeals. 

However, the Circuit Court of Appeals found that "the basis for the 
decisions below was the insufficiency (and/or unreliability) of peti- 
tioners' own statements in discharging their burden of proving that 
they possessed a well-founded fear of political persecution if deported". 
Godbold, Circuit Judge, in a dissent, oxpressed himself unable to agree 
that the telegram had not influenced the decisions below. 

In Henry v. Zmmigration and Naturalization Servicellg the peti- 
tioners sought review of an order of the INS requiring voluntary depar- 
ture within. 30 days on pain of deportation. The order was afikned by 
the Court of Appeals for the Fifth Circuit. Goldberg, Circuit Judge, 
held that the burden of proving probable persecution by a preponder- 
ance of the evidence rested squarely on the petitioners; that they had 
not discharged this burden before the immigration judge and the Board 
of Immigration Appeals; and that 

judicial review of discretionary administrative action is limited to 
the questions of whether the applicant has been accorded proce- 
dural due process and whether the decision has been reached in 
accordance with the applicable rules d law. Furthermore, the 
inquiry goes to the question whether or not there has been an 
exercise d administrative discretion and, if so, whether or not 
the manner of exercise has been arbitrary or capricious. 

The Court could find no arbitrariness or abuse in the present case. The 
immigration judge had relied heavily on the fact that neither the peti- 
tioners, nor any members of their families, had been arrested, 
imprisoned or had suffered harassment or persecution at the hands of 
the Haitian authorities and that the allegation that anyone who had 
fled from Haiti would be received with hostility by the Haitian Govern- 
ment was not supported by sufficient evidence. The Court of Appeals, 
while not intending "to belittle claims d persecution in Haiti or otha 
lands", saw no reason to disregard the procedural system that had been 
created to determine the merit of such claims, which "has functioned 
in the instant case without abuse or arbitrariness". 

In Martineau v. Immigration and Naturalization Ser~ic&~O the 
petitioner sought review of an order d the Board of Immigration 
Appeals affirming an immigration judge's denial of a petition to with- 
hold deportation. The Court of Appeals for the Fifth Circuit affirmed 
the order. The petitioner had not presented evidence showing a "clear 
probability" of persecution upon return to Haiti. The immigration 
judge had allowed into evidence, mending petitioner's counsel's objec- 
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tion, a telegram from the Office of Refugee and Migration Affairs of 
the Department of State which concluded that the State Department 
did not believe petitioner had a valid claim to asylum. The Court of 
Appeals dismissed the challenge of the admissibility of the telegram 
as not well-founded. The Court appeared to concede that, if it could 
be shown that the telegram had influenced the immigration judge 
unduly, the challenge to its admissibility might have been persuasive, 
but that was not so in this case because the immigration judge's con- 
clusions were inevitable, being based on the lack of evidence to support 
the petitioner's claim. The Court found it unnecessary to consider a 
suggestion from the petitioner that, for purposes of due process, the 
burden of going forward with evidence establishing the likelihood of 
persecution in the event of deportation should shift to the government 
when a prima facie case of persecution had been affirmatively estab- 
lished by the petitioner, since in the present case the petitioner had not 
even set forth such a prima facie case. 

However, there are signs of a change in attitude. In Caridan v. 
Immigration and Naturalization ServicelZ1 a determination by INS that 
two Haitian nationals should be deported was remanded for further 
proceedings by the Court of Appeals for the Fifth Circuit. The opinion 
of Tuttle, Circuit Judge, was a wide-ranging one. He began by point- 
ing out that under section 243(b) of the Immigration and Nationality 
Act of 1952, the Attorney-General was "authorized to withhold depur- 
tation of any alien within the United States to any country in which in 
his opinion the alien would be subject to persecution on account of 
race, religion or political opinion. . . ." The sweep d this grant of 
discretion must now be measured in the light of the 1951 Convention 
and 1967 Protocol. He continued: 

We do not suggest that the Protocol profoundly alters 
American refugee law. We do believe that our adherence to  the 
Protocol reflects or even augments the seriousness of this country's 
commitment to humanitarian concerns, even in this stem field d 
law. It may be appropriate to add that the foreign policy of the 
United States has recently become more dramatically focused in 
the protection of human rights around the world. Of course, these 
broad concerns do not compel an over-credulous acceptance of an 
alien's claims, nor sanction judicial interference with the proper 
exercise of discretion by the INS. 

In Cariolan the immigration judge had taken the view that there 
was no evidence that the petitioners had ever belonged to any political 
organization in Haiti and that there was also no evidence that the 
political opinions of the petitioners differed from those of the vast 
majority d Haitians. Tuttle, Circuit Judge, said: 
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These observations imply a premise: that people without 
overt political activity, or minority political opinions, are unlikely 
to be the victims of political persecution. Solid as it sounds, this 
proposition is not graven in stone. It may be, in fact, that Haitian 
citizens can become the focus of government persecution without 
ever taking any conventionally "political" action at all. 

One of the petitioners had indeed testified that his cousin was arrested, 
and never heard frolm again, after he refused to give a member of the 
secret police a piece of cloth. After showing hesitancy as to whether 
the immigration judge had abused his discretion, his Honour said: "We 
need not decide this point, however, because additional evidence has 
now been offered", and the additional evidence he was prepared to 
admit was a report by Amnesty International. Whilst conceding that 
"the opinion of Amnesty International is conclusive neither upon this 
Court nor upon the Immigration and Naturalization Service", the 
Court ordered that the claims of the petitioners be reconsidered in the 
light of the report. 

Coleman, Circuit Judge, entered a strongly worded, indeed bitter, 
dissent. Referring to Henry v. Immigration and Naturalization Service 
and Martineau v. Zmmigration and Naturalization Service, he said: "I 
am astonished that the basis for this disregard for outstanding precedent 
is an unauthenticated report distributed by a private group which 
purports to deal generally with conditions in Haiti, not the circum- 
stances of the petitioners themselves". He concluded: 

It is no wonder that it has been publicly asserted by those 
in position to know that there are millions of aliens illegally in 
this country, taking jobs from those who complain bitterly of the 
lack of job opportunity, a deficiency to be remedied by lifting 
more funds from law abiding taxpayers, thereby, in effect, subsi- 
dizing the illegal alien racket. There is one thing for sure - the 
majority opinion is not going to help in stemming the tide. 

It is submitted that these cases, selected from a large n u m k  
which appear in the law reports of the United States, amply illustrate 
the diaculties which the determination of refugee status involves. They 
also show that, in those countries where the 1951 Convention and the 
1967 Protocol have been dven the force of law internally, a person 
claiming to be a refugee at least has the advantage of having his day 
in court. He probably also enjoys the benefit of having more safe 
guards against arbitrary decisions than in countries where a purely 
administrative system prevails. On the other hand, as already 
indicated, he may not enjoy the benefits which a less rigid administra- 
tive system, operating without publicity, can provide. 

For the purpose of this article it is probably wise not to attempt 
any general comparison between the two methods but to conclude by 
referring to certain recommendations made by the Executive Can- 



mittee of the High Commissioner's programme'" to those governments 
which have not yet established formal procedures for the determination 
of refugee status. These were 

(i) provision should be made for the participation in such proce- 
dures of the representative of UNHCR, 

(ii) the officer to whom as immigrant first addresses himself should 
have clear instructions for dealing with cases where refugee 
status may be involved and, where such cases occur, he; should 
at least act in accordance with the priciple of non-refoulement 
and refer such cases to higher authority, 

(iii) an applicant for refugee status should be given clear guidance 
as to the procedure to be followed, 

(iv) there should be a clearly identified authority - whenever 
possible a single central authority - for examining requests for 
refugee status and for taking the preliminary decision, 

(v) the applicant should ba given the necessary facilities, including 
the services of an interpreter, for submitting his case, and he 
should also be given the opportunity to contact the representa- 
tive of UNHCR, 

(vi) if the applicant is recognized as a refugee, he should be so 
informed and issued with documents certifying his rdugee 
status, 

(vii) if the applicant is not recognized as a refugee, he should be 
given a right to appeal either to the same or to a different 
authority, 

(viii) the applicant should be permitted to stay in the country until 
he has either b a n  granted refugee status or his appeal has been 
rejected. 

V. Is the duty under international law of a country of refuge in 
any way affected by the fact that persons claiming to be refugees 
have received some assistance from, or at the very least have not 
been obstructed by, the government of the country from which 
they are escaping, in return for payment 
Article 1 of the Refugee Convention, in addition to defining the 

term "refugee" fo~r the purposes of the convention,123 also sets out, in 
paragraph C,  the circumstances in which the Convention ceases to 
apply to a person who would otherwise qualify as a refugee. These 
include such cases as (i) where a person voluntarily re-avails himself 
of the protection of the country of his nationality; (ii) where a person 
who has lost his nationality voluntarily reacquires it; (iii) where a 
person has acquired a new nationality and thus enjoys the protection 
of the country of his new nationality; (iv) where a person has volun- 
tarily re-established himself in the country which he left or outside 

122 U.N. DOC. A/AC 96.549. 
123 See p. 39, supra, 
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which he remained owing to fear of persecution: (v) where a p e m  
can no longer, because the circumstances in connection with which he 
has been recognized as a refugee have ceased to exist, continue to 
refuse to avail himself of the protection of the country d his 
nationality. Also, persons, with respect to whom there are serious 
reasons for considering that they have committed crimes against peace, 
war crimes, crimes against humanity, acts contrary to the purposes and 
principles of the United Nations and serious non-political crimes out- 
side the country of refuge prior to admission to that country as a 
refugee, are not covered by the Convention. Paragraph 6 ~ ( i i )  of the 
Statute of the Office of UNHCR largely repeats the formulas d the 
Refugee Convention but adds a few qualifications. The most important 
of these are "personal convenience" and "reasons of a purely economic 
character", and their main purpose is obviously to ensure that persons 
shall not be entitled to refugee status simply because it suits them 
better to live in one country rather than another. In neither instru- 
ment, however, is there any suggestion that the fact that payment has 
been made, in order to effect an escape from the country of origin, is 
a relevant factor. Therefore, so far as the conventional definition of 
refugee is concerned, there seems to be no room for argument on this 
matter: payments made to the authorities from which a person is 
escaping do not affect his entitlement to refugee status. Nor is there 
any reason to suppose that the factor of payment affects in any way 
the duties with respect to refugees of States under customary inter- 
national law, in so far as such duties can be said to exist.124 The most 
that can be said on this point is that payments made as a condition of 
permission to escape may be relevant to the question whether there is 
"well-founded fear of being persecuted". However, so far as the "boat 
people" are concerned, it may well be argued that a person must have 
a well-founded fear of being persecuted if he is willing to part with a 
substantial amount of property for the privilege of being allowed to 
undertake a hazardous journey across the oceans in a small boat. How 
hazardous these journeys are was mentioned by the Australian Minister 
for Immigration, Mr. MacKellar, in a speech to the Commonwealth 
Club of Adelaide on April 26, 1979. He then estimated that natural 
disasters and unscrupulous pirates off the Thai coast had caused the 
deaths of between 100,000 and 200,000 people over four years.126 

A possible and novel means of solving the problems of refugees 
from Vietnam was discussed at a meeting in Jakarta in May 1979 
attended by representatives from 24 countries, including Australia. 
The proposal was that a "processing centre" should be established on 
the Indonesian island of Galang, to which the refugees would go from 

124 See note 105, supra. 
125 Sydney Morning Herald, April 27, 1979. The wide range between these 

figures shows how difficult it is to obtain accurate statistics. According to some 
estimates, probably about half the refugees who set out from Vietnam perish 
at sea. 
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the countries of first refuge, mainly Malaysia and Thailand. The 
success of the proposal would of course depend on (i) adequate offers 
of finance from the wealthier countries and (ii) adequate offers from 
other countries (e.g. Australia, Canada, France, United States) to 
resettle the refugees passing through the "processing centre". If such 
an orderly system could be arranged, it would represent an achieve 
ment for international solidarity in the wake of a human tragedy 
comparable to the distressing incidents that occurred before, during, 
and immediately after the Second World War. The difficulties revealed 
by the Jakarta conference are, however, formidable. The representa- 
tive of the SRV, Mr Vu Hoang, was reported to have said that between 
400,000 and 600,000 people in the former South Vietnam wanted to 
leave.lZ6 This was in addition to the 125,000 refugees already waiting 
in transit camps in various South-East Asian countries. During the 
first two weeks of May 1979 alone, 7,000 "boat people" arrived in 
Hong Kong, 4,000 in Indonesia and 8,200 in Malaysia Mr Vu Hoang 
claimed that it was the wish of his government that the exodus should 
take legal form with the refugees going directly from Vietnam to the 
countries of asylum. He suggested the departure of 10,000 refugees a 
month, organized through UNHCR. He denied that his government 
was guilty of collusion and argued that the situation was causing 
serious hardship in Vietnam, due to the departure of so many skilled 
tradesmen and professional people. Moreover, the departure d so 
many fishing boats was leading to a shortage of fish. He accepted, 
however, that such mass departures were to be expected after any war 
or revolution. 

CONCLUSION 

1. If Mr Vu Hoang is right in his assumption that such mass 
departures are only to be expected after major social unheavals - and 
regrettably he probably is - then it is essential that the international 
community take more adequate steps to cope with the problem, 
because there is no certainty that there will be no such upheavals in 
future. The present institutions, including especially the 195 1 Refugee 
Convention, the 1967 Protocol and the Statute of the Office of 
UNHCR, certainly represent a considerable improvement upon the 
ad hoe arrangements that were set up to deal with refugee movements 
after the First World War and after the advent to power d the Nazis 
in Germany in 1933. But it is evident from the record as disclosed in 
this article that much remains to be done in this particular area d the 

128 Sydney Morning Herald, May 18, 1979. Later, the Vietnamese Embassy 
in Jakarta denied this report and said that Mr Vu Hoang was not prepared to 
estimate the number of Vietnamese wanting to resettle in other countries. It was 
also indicated that the Vietnamese Government would bar from participation in 
the scheme for orderly departure, which they hoped to organize with UNHCR, 
criminals, persons in touch with State secrets and persons in essential jobs. 
(Sydney Morning Herald, May 21, 1979.) 
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law before the international community can be said to have realized in 
practice the goal set out in the first paragraph in the preamble of the 
Universal Declaration d Human Rights, namely "recognition of the 
inherent dignity and of the equal and inalienable rights of all members 
d the human family". 

2. While this article has been written, the situation has 
deteriorated considerably. The number of persons leaving Vietnam has 
increased greatly; Malaysia has introduced a systematic policy of 
forcing "boat people" out to sea again, and this has had the effect of 
shifting the burden of receiving the refugees onto other countries, 
especially Hong Kong, for whom the United Kingdom Government is 
ultimately responsible. It is submitted that nothing has happened in 
the meantime to alter the fact that the legal issues which must be faced 
are those described in this article. However, it has become increasingly 
clear that, from a practical point of view, refugee situations such as the 
one we have been discussing need to be tackled on three fronts, viz.: 
(a) The source of the problem. Without in any way impairing the 

right d a person to leave a country if he wishes to do so,127 every 
effort must be made to ensure that persons are no longer more or 
less forced into a situation in which they have to leave. Again, 
without impairing the right of a State to expel persons in suitable 
cases, the law must be strengthened so that States no longer have 
the right to carry out mass expulsions. It will also be necessary to 
define more precisely the limits within which a State may exercise 
the right to deprive its citizens of their nationality. 

(b) The rights and duties of  countries where refugees first arrive. The 
problem here is largely one of persuading more countries to accept 
the 1951 Refugee Convention and the 1967 Protocol. There are 
also many ways in which the operation of those instruments can 
be improved. It would not be practicable for an international 
instrument to dictate to governments precisely how they should 
resolve the vital question of determining refugee status, but the 

127It must not be forgotten that "everyone shall be free to leave any 
country, including his own" (Article 12(2) of the International Covenant on 
Civil and Political Rights). Paradoxically, more international effort has been 
expended on trying to  persuade Stata  to let people leave than on trying to 
prevent States from expelling or deporting them. It was no doubt for this reason 
that, when a representative of UNHCR was asked in Jakarta if the Secretary- 
General of the United Nations would call upon Hanoi to cease deporting its 
citizens, he replied that "the Secretary-General had stated he would never appeal 
to any government to stop the departure of anyone who wished to leave his 
country, as that would be contrary to the United Nations Charter". (UNHCR, 
Office for Australia and New Zealand, Press Release No. 3, June 19, 1979). 
Presumably the reference should have been to the International Covenant on 
Civil and Political Rights and not to  the Charter of the United Nations. The 
latter document does not refer to  the right of individuals to leave a country, 
although it does oblige the United Nations to "promote universal respect for, 
and observance of, human rights and fundamental freedoms for all without 
distinction as to race, sex, language, or religion", and it also obliges all Members 
to  take joint and separate action in co-operation with the Organization for the 
achievement of those purposes. (Articles 55 and 56). 
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powers of the United Nations High Commissioner for Refugees 
should be strengthened. 

(c) The duties of the international community generally. At present 
it is quite clear that countries where refugees first arrive can only 
be expected to adhere to the 1951 Refugee Convention and the 
1967 Protocol, and to carry out the provisions of those instru- 
ments, if they can be assured that they will not have to bear the 
burden unaided. For, although in the long run, many countries 
may benefit from an influx of refugees, in the short run the 
burdens may be quite considerable. Some means must be found 
of ensuring that these burdens are more equitably shared. It 
should not be impossible to devise a system whereby, once a 
refugee situation has assumed a large dimension, the international 
community should demonstrate its solidarity by requiring of all 
countries, according to their circumstances, that they bear a pro- 
portion of the costs involved and that they take in a proportion 
of the refugees who have been given temporary shelter in the 
countries nearest the scene. 




