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1. Legal Positivism and Human Rights 
Those who care about human rights may instinctively welcome the High 
Court's recent bold step in using the concept of implied rights within the Con- 
stitution to elicit aconstitutional right to freedom of political communication. 
Reflection may dispel this good cheer, for it is not at all clear that this exten- 
sion of High Court power places the elucidation of such human rights in safe 
or legitimate hands. Indeed, the substance of the decision, which disallows a 
change in the political broadcasting regulations, in part on the ground of its 
novelty, displays an indifference to existing inequalities of communicativeca- 
pacity that manifests a limited, negative, property-oriented and unimaginative 
approach to the articulation of fundamental rights,l 

Further, there are important reasons of democratic principle which cast 
doubt on the propriety of giving courts a veto over human rights interpreta- 
tion. Courts have not the capacity, and should not have the authority, to over- 
Nrn the duly enacted legislation of the Parliament when this is within its 
federal powers. The fact that the legislation concerns human rights strengthens 
rather than weakens this stricture. Individual autonomy rights, on which so 
much of the human rights tradition rests, must include the right to an equal 
share in determining what is to count as, for instance, the fundamental right of 
freedom of communication.2 

These familiar enough criticisms of court-defined fundamental rights are 
often countered with philosophical objections to their presupposed distinction 
between legislation and adjudication. The idea that the people's repre- 
sentatives can enact rights and courts merely apply them is dismissed as a 
jurisprudential anachronism which misses the current doctrine that every adju- 
dication is an interpretation, in that rules and principles can be applied only 
with the meaning that is given to them by those who decide the particular 

t A version of this essay was presented at the University of Glasgow in February 1994 as 
part of the William Galbraith Miller Centenary Lectures in Jurispm&ncc. 

* Professor and Dean of Law. The Australian National University, Canberra. 
1 See Australian Cqpital Television Pty Ltd v The Commonwealth (1992) 66 AWR 695 

( l m e i i c  cited as A~umlirrn Capircll Television) at 695: "Pt IIID war invalid in its en- 
tirety because of the M o m  previously enjoyed by citizem ..." [my italics] Pexhap more 
exhem is k t h  v The Commonwealth (1992) 174 CLR 455 at 498 mticularly Gaudmn J 
who argued that an implied doctrine of &uali& entails "in constitutioh conteG discrimina- 
tion is constituted bv different b.eatment of m n s  or thines that are not ~kvantlv different''. 
This may be a very-accephible m o d  princiiP1e but as a coktutional rule it enabies cowts to 
decide that any piece of legislation which they believe to be d y  mimnceived is invalid. 

2 For an excellent nccnt articulation of this thesis, see Waldron, J, "A Rights-Based Cri- 
tique of Constitutional Rights" (1993) 13 O x f J h g  Stud 18. 
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case.3 The criticism that courts are not the proper forum for the development 
of fundamental constitutional rights is therefore put to one side as an expres- 
sion of outmoded Legal Positivism.4 

There is no doubt that Legal Positivism is on the decline as an intellectu- 
aHy respectable approach to law and adjudication. Moreover this decline is 
evidently justified to the extent that the claims of Positivism to be a descrip- 
tive theory of actual legal and political process are in many respects false and 
often covertly political, in that the theory helps to hide the political views of 
judges behind the misleading rhetoric of detached literalism.5 Cowts do not in 
practice restrict themselves to implementing the readily identifiable general 
commands of the sovereign nor do they merely administer plain rules identi- 
fied in a morally neutral way. Descriptive Positivism is, to a significant de- 
gree, clearly false. However, this does not mean that we should discard Legal 
Positivism as an ideal worth pursuing. Indeed, Legal Positivism enables us to 
identify major inadequacies in existing legal systems where much legislation 
is badly drafted and many formally good laws are poorly and even unethically 
administered. Just because of these failures, Positivism, in its democratic 
forms, remains an inspirational model to which political systems should, as 
far as is practically possible, approximate. Courts may not but should confine 
themselves to the accurate application of general rules, rules which should be 
clear, precise and empirically applicable expressions of the poIitical will of the 
people's representatives. Legislatures should take on fun responsibility for the 
progressive development of the law and not leave such matters to the hap- 
hazard and unaccountabie growth of the common law with its inchoate no- 
tions of justice and fairness as they are filtered hrough the judicial mind. This 
is neither the "simple Positivism" attributed by Shiner to John Austin, nor the 
more complex Positivism to be found in the works of Hart, MacCormick and 
Rm.6 Rather it represents that aspect of the Positivist tradition which sets out 
a political vision as to how states should be governed in accordance with Iaws 
created by citizens to serve human values. For the sake of a distinguishing la- 
bel, I call this approach "Ethical Positivism", a label which serves to indicate 
both the moral basis for the Positivist ideal and the ethical commitments re- 
quired for its instantiation? 

More specifically, in this,essay I support the position that the decline of posi- 
tivist orthodoxy has immense dangers for our democratic culture. This decline is 

3 For adjudication as interpretation see Donald Davidson on "radical interpretation": David- 
son, D, Inquiries into Truth and Interpretation (1984) at 141. 

4 In Australia this often takes the form of a belated recognition of the truisms of American 
Legal Realism that judges can always decide cases as they like if they so choose, with a 
revival of the pre&mocratic styJe of common Saw reasoning repopularised by Lord Den- 
ning. See Mason CI: ''The Role of the Judge at the Turn of the Cenhuy", the 5th A M U ~  
AIJA Oration in Judicial Administration, Melbourne, 5 November 1993. 

5 See Hutchinson, A, Dwelli~g on the Threshold: Critical Essays in Modem Legal Thought 
(1988). 

6 Shiner, R, Nonn &Nature (1992); Austin, J, The Province of Jurisprudence Determined, 
introduction by H L A Hart (1955). Hart, H L A. The Concept of hw f1961), Maaor- 
mick, D N, Legal Reasoning and Legat Theory (1978) and Raz, J, 7he Concept @a k g a t  
System (2nd edn. 1980). 

7 The alternative term "normative positivism" is ambiguous aa between the thesis that law is 
a system of norms anti the view that positivism is an expression of normative commitment. 



19941 DEMOCRACY, HUMAN RIGHTS, AND POSITIVE LAW 197 

reflected in an increasing acceptance that Positivism has been dethroned from 
its assumed supremacy as the lawyers' theory of law, to the point where the 
problem for jurisprudence today is thought to be about finding a viable alter- 
native to Positivism. Many judges have ceased even to pretend that they are 
not making law, albeit within the flexible confines of traditional legal princi- 
ple. Critical arguments to the effect that courts have made false claims to ob- 
jectivity and neutrality are now captured by court apologists who take on 
board the critics' view that law and politics cannot be separated and turn the 
political tables by using this to legitimate the now overt legislative activity of 
courts.8 

Some of these critical arguments against the Positivist model relate purely 
to the complexities of interpretation,g others extend to a revival of the idea of 
the common law as an expression of community values, perhaps embodying 
principles which are constitutionally superior to the enactments of once sover- 
eign 1egislatures.lo Most commonly, the view is put forward that judiciaries 
are better placed than legislatures to formulate a list of fundamental rights 
which they can then use to invalidate otherwise authoritative legislation.11 To- 
gether these views amount to an open invitation to the rule of lawyers, the in- 
crease of the corporate impact of the legal profession, particularly in its 
judicial mode, and involve the proposal that in one way or another we move 
beyond the political institutions which have emerged from a long struggle for 
democratisation.12 

All this is partly the fault of Positivists themselves, who have made dubi- 
ous claims about their theory as an accurate empirical description of how 
modern legal systems actually work. What we have lost in the process is a vi- 
sion of the Positivist model of law as an aspirational ideal which we ought to 

8 Paradoxically, this Realist trend is reinforced by recent quasi-natural law theories that ar- 
gue the essentially moral nature of the concept of law: See Detmold, M, The Unify of Law 
and Moraliry: A Refutation of Legal Positivism (1984) and Beyleveld, D and Brownsword, 
R, Law as a Moral Judgment (1986). This form of natural law moves shakily from the 
analytic truth that moral judges, like all moral agents, must morally approve of their ac- 
tions, including theii judgments, to the conclusion that the moral judge must morally en- 
dorse the substance of her or his legal decisions. This ignores the possibility that it is the 
moral duty of judges to suppress their own moral views as to the propriety of the sub- 
stance of the rules they are appointed to administer. 

9 See Kennedy, D, "Freedom and Constraint in Adjudication: A Critical Phenomenology" 
(1986) 36 JLeg Ed 518. 

10 Allan, T R S, Law, Liberfy and Justice (1993). Note the imputation of such noble ideals as 
equality to the ethically mixed and often politically partisan tradition of the common law 
by Deane and Toohey JJ in Leeth v The Commonwealth (1992) 66 ALJR 529 at 54142. 
See also Toohey, J, "A Government of Laws, not of Men?" Conference on Constitutional 
Change in the 1990s, 5 October 1992, in (1992) 27/10 Aust L News 7-1 1. 

11 This may be because they are believed to be more detached from political faction, perhaps 
because they are concerned with articulating individual rights rather than determining so- 
cial policy; see Dworkin, R, "Political Judges and the Rule of Law" (1978) 64 Proceed- 
ings of the British Academy 116. 

12 See Dworkin, R, A Bill of Rights for Britain (1990) 23. In the UK context Dworkin argues 
that incorporating the European Convention on Human Rights into the law of the UK will 
mean that "Law and lawyers might then begin to play a different, more valuable role in so- 
ciety than they may now even aim to have ... might think in terms of principle and less in 
terms of narrow precedent" and so be "the conscience, not just the servant, of government 
and industry". 
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implement. The Positivist insistence that law is one thing and morality quite 
another has been misunderstood as an amoral, even an immoral thesis,l3 and 
this has detracted attention from the underlying moral rationale for Legal 
Positivism, namely that it is the task of the sovereign people and their repre- 
sentatives to articulate specific choices from within the options made conceiv- 
able through current community values and social practices, choices which, to 
be politically effective, must be expressed in the form of rules applied by in- 
dependent judiciaries, a system which enables a formally just system of gov- 
ernment, and effective organisation and democratic control of social and 
economic life in a way which has at least the prospect of being fair and guar- 
antees at least an element of freedom with respect to the conduct which is not 
covered by the enacted rules. 

I To defend these strongly worded political and constitutional views is far 
beyond the scope of a single essay. It would require a defence of the intelligi- 
bility and plausibility of the view that rules can constrain decision-making.14 
It would require the demonstration that there is a line between interpretation 
and legislation.15 It would require establishing working distinctions between 
politics and law.16 Here I confine myself to developing and illustrating some 
points about fundamental rights in order to argue that commitment to human 
rights can be detached both from the narrow moral values with which they are 
normally associated and from the juridical device of court-administered en- 
trenched rights which is generally considered necessary for their implementa- 
tion. I argue that debate about the desirability of entrenched rights is skewed 
by certain common but false assumptions as to the political and theoretical af- 
filiations of some of its key concepts. Because, in current political ideology, 
"rights" are viewed as antithetical to the humane values of happiness and em- 
pathy,l7 and, in current legal theory, human rights are taken to be in conflict 
with strict Legal Positivism, the Bill of Rights debate is perceived as being a 
matter of rights versus utility, implicating a vision of an entrenched system of 
rights as a form of operationalised Natural Law; in contradistinction to parlia- 
mentary sovereignty which is associated with majoritarian utilitarianism and 
the Positivist theory of law.18 

I cut across these lines of combat and suggest that, on any defensible 
analysis, rights are entirely enmeshed within value conceptions, including 
those central to utilitarian axiology and that there are strong rights-based rea- 
sons for opposing court-administered Bills of Rights,lg some of which ema- 
nate from an essentially Positivist model of law. These reasons apply a fortiori 
to implied constitutional rights and the use of background common law prin- 
ciples as ways of introducing fundamental rights as legally superior even to 
unambiguous and democratically endorsed legislation. 

13 See Fuller, L, "Positivism and Fidelity to Law" (1958) 71 Ham LR 630. 
14 Schauer, F, Playing by the Rules: A Philosophical EuMlinatrnatron of Rule-Based Decision- 

Making (1991). 
15 See Marmor, A, Interpretation and Legal Theory (1992). 
16 See Greenawalt, K, Law and Objectivity (1992). 
17 See Sypnowitch, C, The Concept of Socialist Law (1990). 
18 See Campbell, T. The L$ and Rights (1983) 18-51. 
19 See Griffiths, J A G, 'The Political Constitution" (1979) 42 Mod LR 1. 
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This is particularly so if we wish to base rights less on the liberal moral 
values of individual autonomy and negative liberty, important as these may 
be, and more on a wider concern for the more humane values of happiness, 
caring and affirmative freedom. Human rights have been largely captured by 
an often unrealistic old-fashioned liberal model of the prerequisites of rational 
autonomous agents at the expense of a commitment to the elimination of suf- 
fering and the fulfilment of human desires of less exalted but more pressing 
types.20 Court-based approaches to the definition of human rights exacerbate 
this imbalance. 

2. The Articulation of Human Rights 

In this part I draw on the example of the High Court's recent decisions regard- 
ing implied constitutional rights, to argue that the articulation and defence of 
human rights ought to be a central task of any democratic process which re- 
gards the equal right of all to participate in political decision-making as funda- 
mental. The fact that the method for expressing and securing rights is itself 
stated in terms of a fundamental right is no accident, indeed it is one of the 
central arguments for my conclusion.2l 

The arguments which I put forward may be put under four adjectival head- 
ings: (i) epistemological, (ii) democratic (iii) ideological and (iv) positivistic. 
These represent four types of argument against implied or explicit court-ar- 
ticulated fundamental rights. The example I take by way of illustration is Aus- 
tralian Capital Television Pry Ltd v The Commonwealth (1992)22 in which the 
plaintiff challenged Part IIID of the Broadcasting Act 1942 (Cth) introduced 
into the Act by the Political Broadcasts and Political Disclosures Act 1991. 
Part IIID prohibits political advertising on radio or television during an election 
period but allows for politically oriented radio programs and the allocation of 
free television time for political parties. It was held by the High Court that 

Pt IIID was invalid in its entirety because of its severe impairment of the 
freedoms previously enjoyed by citizens to discuss public and political af- 
fairs and to criticise federai institutions - freedoms embodied by constitu- 
tional implication in an implied guarantee of freedom of communication as 
to public and political discussion.= 

We are dealing here with alleged implications within a federal constitution 
rather than the interpretation of an overt Bill of Rights but the structural fea- 
tures of the two cases are essentially similar with respect to the analysis of 
what is going on in the dynamics of such a decision. In both cases authorita- 
tive constitutional words are being interpreted in the context of the alleged in- 
validity of an exercise of legislative power. Maybe it is more controversial to 
find a Bill of Rights within a constitution from which the drafters consciously 
excluded a Bill of Rights, but we may let that pass for the moment. Many of 

20 See  Gewirth, A, Reason and Momlity (1978). 
21 Waldron makes the point that the idea of civic participation is at the heart of the modem 

conception of rights and aptly comments that even if rights are tnunps this does not decide 
which rights are trumps: above n2 at 33.38.51. 

22 Australian Capital Television, above nl. 
23 Ibid. 
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the arguments apply with even greater force to the more extreme argument, 
recently propounded by one member of the High Court, to the effect that im- 
plied human rights may be derived from the common faw "kefreedoms" which 
were assumed to have normative supremacy at the time of the Constitution 
was approved.24 

A. The Epistemological Argumerrt 
The confdence with which human rights enthusiasts approve the adoption of 
court-centred fundamental rights is based on unsupportable assumptions about 
the distinctive epistemology of human rights. Only the assumed uncon- 
troversid nature of content of human rights enables us to hoId that courts are 
able to identify, in a non-partisan way, certain fundamental rights which may 
then be superimposed on normal political decision-making so as to keep the 
latter within its proper bounds. The justification for the courts being involved 
in this way is that they have the requisite skills for fact finding and are used to 
applying given d e s  in a manner which is as impartial enough to command 
our respect. All this rests on unsupportable ideas about EIE nature and justifi- 
cation of rights, namely that human rights may be cawred in relativeIy pelu- 
cid and simple rules. The prime task in securing human rights is thus viewed, 
not as knowing what fhese rights are, but in seeing that they are observed and 
remedies for their contravention implemented. Thus, it is assumed that we all 
know what torture is, and we all agree that torture is never justified; the re- 
maining - and demanding - task is to find out when torture happens and 
provide mechanisms for its prevention. 

This model of human rights as an intuited or agreed set of absolute prohibi- 
tions - which we may caIl the torture model - has important uses in the ex- 
posure of human rights abuses by such agencies as Amnesty International, and 
is of considerable importance in the r e a h  of international reIations, but it has 
little relevance to the pursuit of human rights in countries such as Australia. 
Once we move on from prohibitions on the grosser barbarities to the articula- 
tion of policies within a basically humane system we soon discover that the 
content and form of even the least controversial rights is a mam of some dif- 
ficulfy and no agreed methodology. Does the right to life exclude capital pun- 
ishment? Does it require the best available emergency medical care at no cost 
to the indigent? Does it give. a right of action against a department of state 
that fails to prevent deadly child abuse? Indeed, ,as soon as we try to lift our 
standards from crude extremes, even the definition of "torture" becomes prob- 
lematic in relation to aggressive methods of interrogation and asgusting 
prison conditions. 

Further, there is no simple way in which such rights as are agreed have the 
form of absolute prohibitions on certain types of wrongful conduct. With 
highly indeterminate formulations, exceptions are always aIlowed, especialiy 
in situations of conflicts with other rights. Absolutist fomukttions are fine in 
political rhetoric but they are always qualified in any formulations accepted 
by governments. In either case, in practice there wit1 be many exceptions. So 
the vaunted absoIuteness of humm rights is no special protection until the 

24 Toohey J, above nlO. 
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specifics have been spelt out and difficult choices made. Nor, unIess we en- 
dorse an extreme libertarian ideology, are the correlative duties confined to 
negative ones of non-interference and inaction, so there is no agreement on 
the form of rights either.3 

In fact, o w  consensus on human rights goes little further than a common 
cherishing of certain very important human interests w k h  we value highly, 
and a commitment to some form of human equality and a highly unspecific 
notion of what is fair. These broad ideals are almost meaningless until they are 
worked out in detail in relation to different areas of activity and the endless 
competing priorities are brought into some form of working relationship. 
These values are inevitably soeidly acquired and articulated and we can only 
choose within the ~ptions our c~ItnraI context enables us to express. It fo~~ows 
that participation in the process of articulation and choice should be one of the 
most prized ideals of the human rights tradition, not simply the spectator sport 
that it becames when these crucial choices are left to fitigants, lawyers and 
courts. 

Ostensibly Aastrafian CapifaE Elevision does mot appear to be in the busi- 
ness of making political judgments based on the moral intuitions of the 
judges. Rather, what appears to be going on is ffie working out of fhe presup 
positions af the idea of "representative ~oernment", the explicit datum of the 
C~nstitution from which the relevant implied fundamental right is to be &- 
duced. The determination of these presuppositions may be regarded as a fac- 
tual matter within the normal provenance of judicial activity. Is the 
questionable legislation destructive of something Ehat is causally n e c e s q  for 
representative government? 

The court approaches these issues in two stages, f ~ s t  arguing that there is 
an implied rig& of freedom of pIiticd communication, md then going on to 
the view that Part mD vioIates that right in an unacceptable manner. In the 
fust leg ofthe argument Mason 65 contends: 

The point is that the representatives who are members of Parfidment and 
Ministers d State are nat onFy chosen by the peopIe but exercise their legis- 
lative and exemfive powers as representattves of the people. And in €he ex- 
ercise of those powers the representatives of necessity are accountable to the 
peojde for what €hey do a d  have a responsibility to .take account of the 
views of the peopfe on whose behalf they act. Indispensable to that account- 
ability and that responsibility is freedam of eomrnunication, at bast in rela- 
goion to affairs and political diseussion.26 

In other words, freedom of communication is indispensable to representative 
gOve?mnent. 

This argument is unexceptionable if it is simpEy an assdon that some 
communication is a prerequisite of political representation but it does not es- 
tablish some specific set of r@ts { d u W  "freedom of conununicaaion") that 
is indispensable in this regard. Endeed, it may be p k i b I e  to say that the more 
communicatbn there is the more representative the system will be, so that in a 

25 Consider Mt~towe, M and McCall Smith, A, The Duty to Rescue (1993). 
26 AwtraLian Capital Television, above nI at 703. 



202 SYDNEY LAW REVIEW [VOL 16: 195 

fully representative system there will be maximal communication. Mason CJ 
says: 

Absent such freedom of communication, representative government would 
fail to achieve its purpose of government of the people through their elected 
representatives; government would cease to be responsive to the need and 
wishes of the people and, in that sense, to be truly representative.27 

However, what he refers to is not actual or maximal communication but "free- 
dom" of communication, that is, some notion of normative order bearing on 
the governance of communication. 

It is at this point that the assumption is made that the Court simply 
"knows" what this normative freedom of communication amounts to. The 
fundaniental right is in this sense "intuited", or, more accurately, taken as un- 
controversially clear and beyond question. The "intuited" moral judgment 
comes when the Court simply discounts the corrupting influence of money in 
the election process, a corruption which does affect the equal competition of 
ideas which could be regarded as what freedom of communication is meant to 
be all about. The majority of the Court "knows" that what is involved in Part 
IIID is a limitation of freedom of communication rather than an enhancement 
of it. The issue is dogmatically assumed to be freedom of communication ver- 
sus a competing public interests, such as political corruption.28 The same con- 
fidence in the ability of the Court to know what freedom of speech involves is 
demonstrated by its quick dismissal of the possibility that giving repre- 
sentatives special and cost-free access to the media enhances rather than re- 
duces %&om of communication". 

Given that the Court has this intuitive confidence in its judgment of what is 
involved in the fundamental right of freedom of communication, namely 
something like the existing rules relating to communication, the second stage 
of the argument for the invalidity of Part IIID is relatively easy. If a law in any 
way further restricting communication is a violation of the right to freedom of 
political communication then it follows that outlawing political advertising 
even for a restricted period is a violation of freedom of communication. The 
only question then is whether there are any sufficiently good reasons for per- 
mitting such a violation. The majority opinions then centre on whether corrup- 
tion of the political process or undue influence are sufficient grounds for 
going along with what is taken to be a clear incursion on the right to political 
communication. 

The argument looks very different if we construe it as a debate about what 
constitutes freedom of communication. The majority on the Court avoid the 
debate about whether freedom of communication might be enhanced by the 
legislation. Yet corruption may be a matter which is internal to the processes 
of communication. If it is communication that is corrupted, by being available 
only to those with large sums of money, then it is not a matter of freedom of 
communication versus corruption, but of artidulating an acceptable set of free 

27 Id at 696,703 (italics added). 
28 Id at 705. The contrary view was put to the Senate Select Committee on Political Bmad- 

casts and Political Disclosures November 1991 (1993) at 4.6.5 by Dr Ian Ward and Dr Ian 
Cook, both political scientists from the University of Queensland. 
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communication rights. However, even after allowing that the legislation may 
have bearing on access to the media and so to the problems of democratic 
politics in an age of expensive and restricted media outlets, Mason CJ blandly 
states that the common practice of regulating political advertising in nearly all 
other comparable democracies "does not refute the proposition that Part DID 
impairs the freedom of discussion of political and public affairs and freedom 
to criticise federal institutions in the respects previously mentioneC.29 This 
displays a blithe confidence that the Court "knows" what freedom of commu- 
nication involves and that, in particular, it is not a matter of providing access 
to the media. If the argument is made that Part IIID would reduce the depend- 
ence of political parties on large contributors, this may be seen as tantamount 
to saying that it will increase freedom of communication in that what is avail- 
able to electors will be less controlled by wealth. The fact that wealth and 
property dominate modern communications may be seen as a corruption of 
the political process precisely because it diminishes the sort of freedom of 
communication that "truly" representative government requires. 

Nor do the other majority opinions show any awareness that the argument 
that television advertising trivialises political debate30 is an argument about 
the proper content of freedom of communication rights, something which 
needs to be determined after an examination of the rationales for freedom of 
communication in the political context - rationales to which they are happy 
to appeal when arguing for the existence of an implied right of communica- 
tion but then ignore when passing over what constitutes that right.31 

So the pivotal role of the Court's assumption that it knows what freedom of 
communication is may be appreciated by noting the way in which this enables 
it to avoid addressing the question of whether or not the provisions of Part 
IIID enhance or diminish the democratic system. My point here is not that the 
answer is obvious, but that it is not. If the question had been directly ad- 
dressed then the speculative and political nature of the issues would have been 
so evident as to disqualify the court from having an authoritative opinion on 
the matter. As it is the Chief Justice is able to accept the political and evalu- 
ative arguments of the Senate Standing Committee which considered the mat- 
ter, but dismiss them as irrelevant. Had the court undertaken such a study 
itself, it would have been clearly involved in a political process more suited to 
the legislative branch of state. It would certainly have been evident that no an- 
swer could be read off from any uncontroversial formulation of a right to free- 
dom of communication. The issue comes down to a matter of whether the 
legislation will make the Australian system more or less representative. This 
must be a highly speculative matter of political science and political philosophy 
which is very dependent on what particular conception of representative gov- 
ernment is involved and what are the economic realities of effective communi- 
cation. While the dissenting judgments do not themselves directly address the 
conception of freedom of communication, they do show much more awareness 
of the political nature of the issues raised by the challenge to the legislation.32 

29 Australian Capital Television, above nl at 700. 
30 Id at 703. 
31 Id at 696. 
32 Brennan J, id at 724, and Dawson J, id at 703. 
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In the event the High Court made itself look rather foolish in being quite so 
bold in its claim that a system which is basically similar to that used in the 
UK, from whose Parliament the Australian constitution may arguably derive 
its legitimacy and whose courts they cite in favour of the existence of a right 
to freedom of expression,33 is so evidently contrary to freedom of communi- 
cation as to warrant invalidating a piece of legislation that emanated from a 
lengthy and detailed democratic process.34 It is certainly widely implausible 
to claim that the High Court's particular statement of what freedom of com- 
munication involves is necessarily implied by the Constitution. The case 
therefore nicely illustrates the way in which, when articulating the content and 
form of fundamental rights, courts permit their own unargued assumptions to 
fill the epistemogical vacuum surrounding the discourse of human rights. 

B. The Democratic Argument 

Perhaps the most powerful argument for having court-based fundamental 
rights is that democracy itself is neither self-justifying nor self-correcting. De- 
mocracy as a system of government cannot itself be justified by democratic 
means, without circularity. It follows that democracies are not entitled to 
choose to abandon democratic institutions. Further, even if democratic proc- 
ess is accepted as the sole basis for political legitimacy, this legitimacy de- 
pends on the system actually being democratic. The majorities that count are 
the majorities within properly constituted democratic regimes. It is evident, 
therefore, that there is reason to look for some institutional procedure to pro- 
vide external oversight for electoral rules and procedures and to limit the ca- 
pacity for even properly constituted democracies to resile from democratic 
norms.35 

Moreover, actual democracies, in seeking to give institutional form to the 
justificatory idea of equal political power, have to operate according to some 
less than unanimous decision-procedures which inevitably place the interests 
of minorities at risk. It can therefore be argued that it is actually democratic 
(in that it furthers the objective of equal power) to limit what majorities may 
do in relation to the interests of those individuals who are not of their number. 
Hence the idea of fundamental rights as a device to protect those interests, in- 
terests which not even majorities may thwart. Again, as part of democratic as- 
piration, it seems natural to look to courts to prevent majorities violating such 
rights. However, while these powerful considerations do point up important 
roles for the idea of fundamental rights as moral limits on unprincipled ma- 
jorities, it is by no means clear that they legitimate a role for courts in actually 
developing the content rather than merely applying such right-centred rules as 
are deemed appropriate to protect the vulnerable interests in question. 

33 The case cited is Attorney-General v Times Newspapers Ltd [I9741 AC 273 at 315. 
34 Thus, the Joint Standing Committee on Electoral Matters, June 1989, Political Broadcasts 

and Political Disclosures BiU 1991, Senate Select Committee on Political Bmadcasts and 
Political Disclosures, November 1991. 

35 These definitional limits of "dem~xacy'' are explored in Chapman, J, and Wertheimer, R 
eds, Majorities and Minorities (1990). See Dworkin, above 1112 at 13: "Democracy is not 
the same thing as majority rule". 
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Indeed, it is apparent that the solution of giving such power to a small 
number of unelected and unrepresentative persons drawn from the member- 
ship of a not always admired profession, may turn out to be much more inimi- 
cal to these rights than the undoubted problem with which we started. Given 
selfish or foolish majorities, neither courts nor parliaments seem attractive 
mechanisms. If we are sure that we all know that rights are to be enforced, it 
is evidently proper to give courts the task of determining when such rights 
have been violated. But there are strong arguments for giving neither courts or 
parliaments the power to determine the content of these rights. The former are 
not democratically accountable at all and the latter only imperfectly. Giving 
either branch of state the power to determine the content of rights which 
trump majority decisions raises the eternal political dilemma: who is to con- 
trol the controllers? 

In these circumstances the determination of fundamental rights by referen- 
dum has some adv&tages, although this in itself does not solve the problem 
of who establishes the electoral ground rules for referenda, nor does it over- 
come the problem of minority rights. Moreover such referenda generally in- 
volve a decision for or against brief and unspecific rights which effectively 
places a great deal of unaccountable power in the hands of the interpreters 
who have the task of applying these indeterminate rights to specific circum- 
stances.36 It is more appropriate, therefore, to give the task of rendering fun- 
damental rights more specific to the elected representatives of the people who 
retain thereby at least some control over the all important task of positivising 
priority rights. This removes from the courts the power to reject any legisla- 
tion which can be viewed as an attempt to instantiate fundamental rights and 
retains the power to determine the content of fundamental rights as part of 
those political rights which are inseparable from democratic citizenship. Any 
viable justificatory theory of democracy centres on the idea of equality in the 
exercise of political power. Scarcely any aspect of political power is more im- 
portant than the determination of what is to count as those priority interests 
which are to overrule and out-prioritise all other considerations. To hand this 
role over to a non-representative body is to hand over such a major aspect of 
political authority as to undermine the initial basis which is used to justify that 
move. To despair of the capacity of majorities to recognise rights for minori- 
ties is to despair of democracy itself. Indeed, if the populace does not retain an 
idea of and commitment to fundamental rights, courts are in no position to 
sustain the vitality and force of this essential element of democracy. Democ- 
racy was not achieved by judicial activism and is unlikely to be sustained by 
it. If the people and their representatives do not have a lively sense of human 
rights, and a strong sense of responsibility towards the values they represent, 
then fundamental constitutional rights, implied or otherwise, will be ineffec- 
tive. And so, while it is true that democratic decision-making presupposes 
democratic process and majority sensitivity to the rights of minorities, it is 
mistaken to look to the maintenance of democratic culture and process outside 
of majoritarian electoral process. 

36 On referenda, see de Walker, G, Initiative and Referendum: The People's Lao (1987). 
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In Australian Capital Television the unelected judges decided what is an 
appropriate ordering of communication during election periods. They did so 
through an application of their conception of freedom of communication and 
its particular significance for representative government. In so doing they took on 
the role of protecting democracy against a violation enacted by elected repre- 
sentatives. In the judgment, judicial suspicion of politicians is clear. Mason CJ: 

The Court should be astute not to accept at face value claims by the legisla- 
ture and the Executive that freedom of communication, unless curtailed will 
bring about corruption and distortion of the political process.37 

More particularly, the system of distributing free television time on the basis 
of previous elections was seen to favour the political status quo and hence the 
politicians who had enacted the legislation. All this fits the "representation re- 
inforcing" thesis of John Hart Ely which interprets the Bill of Rights as giving 
the US Supreme Court the task of sustaining the preconditions of fair elec- 
tions.38 Certainly, the High Court takes this as the paradigmatic area for the 
inquisition of legislative acts: 'The Court must scrutinise with scrupulous care 
restrictions affecting free communication in the conduct of elections for politi- 
cal office for it is in this area that the guarantee fulfils its primary purpose".39 

Now, of course, the High Court's suspicions may be justified in that the 
proposed reform would have benefited incumbent representatives (but not 
therefore always a particular political party). But, given that television time is 
a very scarce commodity and given the relevance of representative authority 
to the allocation of such a scarce resource, to say nothing of the highly re- 
stricted de facto access which holds at present, it is not clear what alternative 
system of allocation is appropriate. As Dawson J (dissenting) points out, the 
"free access to the airwaves by all who wish to put a point of view during an 
election period is an impracticality, and, if there is to be free time, then there 
must be some method by which it is granted".m Indeed, only by discounting 
the disproportionate influence of wealth is it possible to consider that the en- 
acted reforms did not provide an appropriate move towards a "more even 
playing field". If so, this demonstrates that the Court is taking a very particu- 
lar and controversial line on a matter of how freedom of communication is to 
be spelt out. Further, there is no reason to believe that in so doing they were 
following the electors' view of fair political process as against that of their 
representatives. 

In any case, it is part of my argument that it is corrupting to the political 
process that such matters are taken out of the political arena and settled by 
judges. Dawson J (dissenting) points out that the constitution makers explic- 
itly rejected the American model (a point also emphasised by Mason CJ) and 
that this "choice was deliberate and based on a faith in the democratic process 
to protect Australian citizens against unwarranted incursions upon the free- 
doms they enjoy7'P1 Dawson J does not deny that freedom of expression is as 
fundamental to a free society in Australia as it is in the United States, but rests 

37 Austmlian Capital Television, above nl at 696. 
38 See Ely, J, Democracy and Distrust (1980). 
39 Australian Capital Television, above nl at 705. 
40 Id at 725-6. 
41 Id at 722. 
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3 his position on the constitution's commitment to an alternative way of protect- 

ing rights: "The fact, however, remains that in this country the guarantee of 
fundamental freedoms does not lie in any constitutional mandate but in the ca- 
pacity of a democratic society to preserve for itself its own shared values".42 
This seems not only an accurate account of what the constitution implies but 
represents a political direction which is more thoroughly democratic than the 
alternatives. Dawson J again: 

To say as much is not for one moment to express disagreement with the 
view expressed by Murphy J that freedom of movement and freedom of 
communication are indispensable to any free society. It is merely to differ as 
to the institutions in which the founding fathers placed their faith for the pro- 
tection of those freedoms.43 

As it was Parliament rather than the High Court which enacted universal adult 
suffrage so it is to Parliament that we should look for dealing with the im- 
mense dangers facing democracy from the commercially dominated media 
which now have an extraordinary power over public opinion. It is a matter for 
considerable regret that an initial (and no doubt imperfect) attempt to deal 
with this matter has met with such negative response under the guise of the 
protection of democratic rights. 

C. The Ideological Argument 

Australian Capital Television demonstrates one way in which courts can 
claim to be impartial in relation to fundamental rights. Judges do not benefit 
or lose from changes in electoral process in a way that politicians may do so. 
More generally courts may also be seen as detached from political conflict in 
a way which renders them able to take at least a relatively unbiased view of 
conflicts betweenmajorities andminorities.44 However, while such impartial- 
ity is a reason for entrusting courts with the application of specific rules to 
particular factual circumstances, it is not a sufficient basis for entrusting them 
with what is in effect legislative power, particularly when such judicial legis- 
lation is immune from review by legislatures. 

The familiar arguments on this matter derive from the fact that any individ- 
ual or group of individuals have their own value viewpoints which means that 
they cannot be politically neutral when handed a specifically political task, 
such as legislation. It is no accusation of improper bias to say that courts, 
along with any other institutional collection of individuals, cannot be impar- 
tial in relation to the choice rather than the application of rules. It is not neces- 
sary to invoke any extreme Realist argument as to the impossibility of any 
neutrality even in the interpretation and application of the clearest and most 
specific rules, in order to question unelected legislative power. Legal Positiv- 
ism does not require endorsing the myth that law is neutral as between social 
values.45 

42 Ibid. 
43 Id at 723-4. 
44 See Dworkin, above n12 at 13. 
45 See Sadurski, W, Moral Pluralism and Legal Neutralily (1990). 
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While this argument against implied constitutional rights does not depend 
on establishing that there are any specific value preferences involved in the 
exercise of judicial legislative power, it is arguable that the class, gender and 
age characteristics of court members are helpful in predicting and under- 
standing their judgments on such matters. Certainly there are reasons for be- 
lieving that court-based articulations of fundamental rights will tend to be 
both conservative and biased towards a negative idea of human rights, while a 
political process is more open to a more progressive and positive appr0ach.~6 

In Australian Capital Television the conservative tendency is illustrated in 
that the assumption is made that existing laws and practices represent a bundle 
of free speech rights which are the measure of what is justified in this sphere. 
It is the fact that the Act alters the existing rights of Australian citizens that 
makes it suspect and a prima facie violation of the right to freedom of com- 
munication. This is simply a status quo argument: 

Pt IIID was invalid in its entirety because of its severe impairment of the 
freedoms previously enjoyed by citizens to discuss public and political af- 
fairs and to criticise federal institutions.47 

Further, this has the ring of truth only if freedom of communication is 
equated with the absence of legal prohibitions on any form of communication, 
the right of communication correlating with a duty on government not to pro- 
hibit any form of speech. But fundamental rights are capable of being viewed 
as positive rights in the sense of correlating with the duty of government (or 
other) to take positive steps to further communication by, for instance, the 
provision of free time on television. Such positive rights are not those with 
which courts deal routinely and reflect a creative community-oriented ideol- 
ogy which is' not dominant within the legal profession. Indeed, although the 
plaintiff's submission that the provision of free time is a violation of their 
property rights is not explicitly addressed by the court, it is possible that the 
Court's composition made it receptive to such views, as it is in general to US 
free speech jurisprudence which is similarly affected by the rights of media 
owners to control their own property. 

Certainly the Court exhibits no awareness of ideological bias in detaching 
the definition of freedom of communication from the consequences of exist- 
ing rules on the quantity, quality and distribution of the capacity to cornmuni- 
cate within the community. The centrality of the absence of prohibitions is 
evident in the court's disinterest in consequential arguments: 

the prohibition is no less antagonistic to and inconsistent with the freedom of 
political communication which is implicit in the Constitution's doctrine of 
representative government simply because the parliament or those in gov- 
ernment genuinely apprehend that some persons or groups may make more, 
or the more effective use, of the freedom than others involved in the political 
process.48 

In other words it is formal, negative freedom that counts when fundamental 
rights are at stake. 

46 See Griffith, J A G, The Politics of tfw Judiciary (4th edn, 1991). 
47 Australian Capital Television, above nl at 695 (italics added). 
48 Idat719. 
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D. The Argumentfiom Positivist Values 

If we view Legal Positivism as more of a prescriptive than a descriptive the- 
ory it may be characterised as the view that we are better governed through a 
system of explicit, precise and comprehensive rules which can be applied 
without recourse to the moral and political views of the adjudicators. The fa- 
miliar benefits which are said to flow from this version of the Rule of Law are 
a serendipitous bundle: freedom for individuals and groups who can plan their 
conduct in the light of known legal consequences; formal equity in that differ- 
ential treatment is according to some rule rather than official whim, with the 
prospect that if the rule is a good one then there will be substantive equity as 
well; and governmental effectiveness in that, with clear and specific binding 
rules, there is an increased prospect of altering conduct in an intended direction. 

Less frequently noted are the democratic benefits of approximation to the 
Positivist ideal. In its democratic form Positivism holds that the people or 
their elected representatives are the sole or at least the superior source of law. 
The Positivist ideal of specific, impartially applicable rules enhances democ- 
racy by giving a focus to decisions which are sufficiently detailed to have 
some practical effect. In other words choosing rules gives real and effective 
choices to the people or their representatives. Electing officials who are given 
wide discretionary power over individual matters involves a measure of ac- 
countability insofar as re-election is a matter of consequence to those officials, 
but far greater democratic control is obtained by requiring such officials to 
govern in accordance with rules which are subject to the outcome of demo- 
cratic process. This control is, of course, even more important in the case of 
unelected officials, such as government bureaucrats and judges, who are not 
constrained by electoral discipline. 

This last point is crucial in Australian Capital Television, if only in relation 
to the conduct of non-judicial officials, in that the absence of clear criteria for 
the allocation of 10 per cent of free television time is given as a reason for re- 
jecting the legislation. The Court notes disapprovingly that the allocation of 
10 per cent of the free time depended on "the exercise of discretion by the Tri- 
bunaY.49 This means that it is not possible to anticipate how this discretion 
will be exercised. 

However, essentially similar criticism may be made over allowing an inter- 
pretive discretion to courts that enables them by a process of very loose and 
inevitably political reasoning to make decisions which strike down legislation 
which is clear and precise. On the Positivist model the High Court is on strong 
grounds when it objects to what the Americans call "unconstitutional vague- 
ness", but the very same considerations count against court-centred Bill of 
Rights of court-engendered implied constitutional rights.50 

The values which lie behind the desire for human rights can be captured 
within specific and neutrally applicable rules selected from existing social 
practices. Human rights can be positivised. Indeed, given that the crucial deci- 
sions are decisions about just what these values import, they must be positivised 

49 Id at 707. 
50 For the morality involved in interpreting vague rights, see Perry, M, The Constitution, the 

Courts and H u m  Rights (1982). 
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if they are to be effective, and if they are not to violate these values them- 
selves, particularly those of freedom, equality and effective response to funda- 
mental human needs. If we are given to such rhetorical talk, we might say that 
it is a human right to be governed by democratically chosen rules which ap- 
proximate to the Positivist ideals of clarity, specificity and consistency. There 
are fundamental human values and some of these need protection in laws of 
specific content. 

But this does not mean enacting Bills of Rights whose specific formula- 
tions become the object of legal interpretation as if this could take the place of 
political debate. It does mean identifying certain key valued interests which 
should be protected and furthered by duty-imposing rules which are adapted 
to particular social and economic circumstances. Thus, the Political Broad- 
casting and Political Disclosures Act 1991 (Cth) can be seen as an effort to in- 
stantiate a human right by democratising the election process so as to render 
more attainable political equality in a specific type of social circumstance. 
The assumption by the High Court of an arguable discretionary power to dis- 
allow such legislation is an affront to Positivist ideals and a move away from 
the Rule of Law. 

Of course, courts are able, albeit unsystematically, to positivise abstract 
rights through the standard processes of case law development, as happens 
routinely in those jurisdictions with entrenched rights. However, the more this 
happens the more the Courts take on the role of legislators, and, as the scope 
of these rights becomes interpreted in an expansive manner, there is scarcely a 
political decision that may not have to be re-argued in an ostensibly legal 
framework. Further, by drawing the courts into a more overtly political role 
we will in the long run reduce their capacity to fulfil their prime role of ad- 
ministering rules chosen for them in an impartial and non-political manner. 

3. Concluding Worries and Possible Solutions 

This essay concentrates on important aspects of disquiet concerning the trend 
towards Bills of Rights and implied constitutional rights as a focus for politi- 
cal choice. However, it needs to be stressed that this is not to denigrate the im- 
portance of the idea of human rights and the significant value commitments 
they represent. Indeed one of the more convincing reasons for being in favour 
of court-centred fundamental rights is that this may be a way of affirming the 
importance of these values. There is no doubt that the veneration for funda- 
mental rights is to an extent tied in with the fact that they are seen as removed 
from the banalities and trade-offs of routine politics. It can be argued, there- 
fore, that encouraging the Australian High Court to develop an implied Bill of 
Rights may have immense symbolic significance and help to regenerate a 
sense of the nature and significance of human rights in our society.51 

On the other hand, the message that such an institutional arrangement gives 
is an essentially undemocratic one, not because majority decision-making is 
beyond reproach, but because it despairs of majorities being capable of thinking 
and voting in human rights terms, recognising the equal worth of all citizens, 

51 The symbolic point is made in Dworkin, above n12 at 56f. 
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appreciating the need for attending to the basic needs of everyone and appre- 
ciating the importance of protecting the happiness as well as the autonomy of 
individuals. The symbolic impact of removing the articulation of human rights 
from the elected representatives of the people may be eyen more damaging 
than the symbolic advantages of setting up a countervailing political institu- 
tion to oversee human rights. 

Further, if we despair of politics then courts will not save us. A danger of 
entrenched Bills of Rights is that ordinary politics is given over to hard nosed 
majoritarianism and unadulterated utilitarianism. It must remain part of any 
acceptable political culture that the democratic process in all its aspects is re- 
ceptive of arguments that certain interests require the sort of protection which 
leads us to enshrine them in positive rights; that is, interests which are pro- 
tected by specific mandatory duties on others to protect and further the inter- 
ests in question without rendering these interests vulnerable to the calculation 
of utility (or any other calculation for that matter) in particular circumstances. 
The idea that only judges can be trusted to formulate and uphold rights is a 
facile and dangerous contention.52 

The upshot of this discussion is the importance of finding an institutional 
way of emphasising and facilitating the democratic expression of human 
rights which does not involve major judicial input, an institutionalisation 
which preserves the idea of fundamental rights but reclaims it for democracy. 
There are a number of options and these cannot be explored here. Unen- 
trenched Bills of Rights can help in focussing attention on human rights in 
that legislatures may be called upon to reconsider their enactments if they 
seem to the courts to be in conflict with the current Bill or Charter.53 This ap- 
proach however, still gives the judiciary the unfortunate task of reading what 
they can into highly unspecific rights. If, to avoid this, Bills of Rights are 
made very detailed, then they become generally indistinguishable from ordi- 
nary legislation. 

A less dramatic alternative is to use the approved statement of rights in the 
context of a Parliamentary committee which reviews all legislation in the light 
of the human rights perspective, something which goes neatly together with a 
review of draft legislation in relation to international treaty obligations ema- 
nating from the many human rights conventions to which countries are signa- 
tories.54 To this can be added further functions for such a statement of rights, 
in particular their use as a guide to statutory interpretation and common law 
development, provided that this is subject to legislative review. 

Without canvassing the pros and cons of these possibilities, I simply note 
that it is possible to find ways of institutionalising human rights considera- 
tions without making the courts the prime locus of their substantive articulation. 

52 Chambers, S, "Talking about Rights: Discourse Ethics and the Protection of Rights" 
(1993) 1 Political Philosophy 229 at 247: "People who doubt that inclusive rationalized 
debate is the means of strengthening our rights tradition must either doubt the capacities of 
human rationality or doubt that there are good reasons for justifying rights." 

53 As in the New Zealand Bill @Rights Act 1990. 
54 For one suggestion, see Kinley, D, The European Convention on Human Rights: Compli- 

ance without Incorporation (1993); also Lester, A, Democracy and Individual Rights 
(1968). 
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A regard for humane values, and even a commitment to the ideal of autonomy 
which underlies much of the human rights conception, point definitively to 
the need for keeping the power of defining the content of fundamental rights 
within the mainstream of democratic politics. It is important that this be done, 
if only because it may serve to inhibit moves into what may be seen as a hu- 
man rights vacuum within states that lack Bills of Rights on the American 
model, a vacuum which is more a matter of international comparison than ac- 
tual neglect of human rights. Indeed, a main worry relating to the current Aus- 
tralian development is that genuinely democratically led human rights 
developments may be struck down by the High Court on the basis of its own 
unlegitimated ideology. This can only bring the ideal of human rights into dis- 
repute to the ultimate detriment of the humane values and human interests that 
they ought to serve. 




