
Foreword 
The Internationalisation of Australian Law 

The group of studies collected in this Special Issue constitutes an important 
achievement in monitoring and critically assessing, in a comprehensive sur- 
vey, the influence of international law on Australian law. The past decade has 
seen a remarkable surge in the extent to which Australian law has responded 
to the challenge of adapting itself to a world in which the setting of interna- 
tional standards of conduct, or of aspiration, has become the norm rather than 
a sporadic phenomenon. 

The current political debate in Australia concerning the transparency of the 
processes by which Australia commits itself to international standards, the 
scope of the legislative power of the Australian Federal Parliament with re- 
spect to "external affairs", and the degree to which the executive and judicial 
branches of government may or should have regard to international standards 
in the absence of direct legislative incorporation, shows that a wholehearted 
embrace by Australia of laws, standards and recommendations made or set 
outside the national polity is not yet accepted. It is necessary - as the follow- 
ing essays demonstrate - to examine separately the different contexts in 
which the interaction of Australian law and international law arises. 

Nevertheless, some broad directions may be discerned. 
In the first place, there is the external aspect of Australia's sovereignty and 

the extent to which Australia participates in international affairs generally, 
and in the creation and formulation of international law and of international 
standards, in particular. These were the aspects most stressed by Sir Garfield 
Barwick, then Chief Justice of the High Court of Australia, in introducing, 30 
years ago, the first such comprehensive survey: International Law in Austra- 
lia,' edited by the late Professor D P O'Connell. The essays themselves were 
mostly concerned with that aspect, since Australia was slow to assert the pow- 
ers of international action on its own behalf which it possessed in increasing 
measure after federation in 1901, even after the adoption of the Statute of 
Westminster 1931 (UK) in 1942. As late as 1965, for example, Australia's ex- 
tradition relations with foreign countries were still governed by the Extradi- 
tion Act 1870 (UK) and by treaties concluded by the United Kingdom and 
applied to Australia as a British Colony or Dominion. Attention was directed 
in the essays of 1965 to such "external" topics as Australia's commitments 
under the United Nations Charter, the scope of the external affairs power of 
the Australian Federal Parliament, Australia and the General Agreement on Tar- 
iffs and Trade, the International Labour Organisation, the Geneva Convention on 

* Challis Professor of International Law, University of Sydney. 
1 O'Connell, D P (ed), Interntiom1 Lav in Australia (1965). 
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the Law of the Sea, international financial organisations, Australia's overseas 
territories, the Australian Antarctic Territory, Australia and collective secu- 
rity, and borrowings by the Australian Government overseas. Attention to the 
international law content of Australian law was confined to those matters 
which for a long time had been recognised as having an inherent international 
law source or dimension: Australia's treaty-making practice and procedure, 
Australian coastal jurisdiction, international air law, the status of visiting armed 
forces, diplomatic and consular immunities and privileges, immigration, aliens, 
and naturalisation, the treatment of alien property, and extradition and asylum. 

The 1965 essays demonstrated that, already by then, the relevant interna- 
tional law standard, achieved externally and with Australian participation in 
the formulation of that standard, was incorporated in or reflected by a great 
variety of legislation. A comprehensive survey was carried out in 1979 reveal- 
ing how wide was the range of subject matter receiving direct legislative in- 
corporation.2 The range and number of such legislative incorporations of 
international standards have grown still further, as is illustrated by the survey 
contained in the article in the present volume by Henry Burrnester, and by the 
specialised studies, also in the present volume, by Ben Boer and Donald Roth- 
well on environmental law, David Harland on product liability, Mark Findlay 
on criminal law, and Jeffrey Waincymer on trade law. What Professor 
Waincymer observes in the last-mentioned study, "[wlhere our commercial 
law system is concerned, we have long ceased to be an island" [see below at 
3351 can be applied also to many other areas of law-making. 

Indeed, so great has been the expansion of Australia's participation in trea- 
ties and in other forms of international standard-setting since 1965, that direct 
incorporation of the principles and rules contained in those instruments by 
statute has itself become a matter of political more than legal debate. The po- 
litical dimensions, related principally to Australia's federal constitutional 
structure but reflecting also broad notions of "sovereignty", have overtaken 
the legal debate, because the High Court of Australia has, in a line of cases be- 
ginning with R v Burgess; ex parte Henry? clearly established that the legisla- 
tive power of the Commonwealth under section 5l(xxix) of the Constitution 
(the external affairs power) extends to the implementation of treaties and other 
international agreements to which Australia is a party. There is no additional re- 
quirement that the treaty be shown to be of "international concern",4 if that were 
ever an effective or realistic restraint on the power of the Commonwealth to 

2 Crawford, J, "The International Law Standard in the Statutes of Australia and the United 
Kingdom", (1979) 73 Am J Int'l L 628. 

3 (1936) 55 CLR 608. 
4 This limitation on the external affairs power was first declared by Dixon J in the Burgess 

case at 669. Its origins are obscure, but may perhaps be found in a passage from the then 
extant book on American constitutional law by Willoughby, W W, The Comtilutional Law 
of the United States (2nd edn, 1929) which was repeated in an extracurial speech by Chief 
Justice Charles Evans Hughes, seeking to set limits to the power of the United States 
President to conclude executive agreements with foreign countries. See also Henkin, L, 
"International Concern and the Treaty Power of the United States" (1969) 63 Am J Int'l L 
272. For some years this limitation was accepted doctrine in Australia, but was later re- 
jected by the majority of the High Court in Koowarta v Bjelke-Petersen & Ors (1982) 153 
CLR 168, and in Commonwealth v Tasmania (Tasmanian Dam case) (1983) 158 CLR 1. 
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legislate with respect to matters the subject of a treaty but not otherwise 
within federal legislative power. An Australian government able to command 
a majority in both houses of the federal Parliament may implement any treaty, 
provided only that the legislation may reasonably be considered appropriate 
and adapted to carrying the treaty into effect. From the perspective of those 
who champion state rights as a constitutional or political principle, or of those 
who question the need to conform Australian law with international standards 
in particular instances, the federal parliamentary process is viewed as an in- 
adequate safeguard against hasty, intrusive, or ill-considered law making. 
Hence the demand for more transparency in the treaty-making process, and 
for greater involvement of the states in decisions whether to negotiate or ad- 
here to particular treaties. 

The opposing point of view stresses the burgeoning spread of law-making 
and standard-setting in the present world. Internationalisation is no longer a 
dream or a distant prospect, but a reality. There has never been such a degree 
of activity in shaping goals, standards and particular rules for the world at 
large. This has been especially evident in the fields of economic and trade 
law, human rights, and environmental law. (Each of these areas is given par- 
ticular attention in the present volume). To stand apart from this activity, for 
whatever reason, would not merely render Australia an "international cripple" 
(to use Murphy J's expression) in responding to these developments, but 
would also inhibit Australia in bringing its own considerable influence to bear 
on the shaping of those international instruments. 

Prominent in the current debate in Australia is the role of human rights in- 
struments. For some, Australia's regard for human rights, secured largely 
through the common law, needs no further encouragement by means of the 
adoption of international standards. Penelope Mathew's thoughtful and pro- 
vocative study gives a number of reasons for rejecting this view. The reasons 
for the tardiness of the United States in becoming a party to international hu- 
man rights instruments should also be considered by Australians. Major trea- 
ties in the United States require approval by the United States Senate, the 
processes of which may be lengthy and unpredictable. Moreover, the United 
States Bill of Rights, long regarded as a beacon of freedom, now ironically 
has become an obstacle to the implementation in the United States of certain 
human rights in their modern forms. This is a matter which should also be 
borne in mind by the promoters of an Australian Bill of Rights, if it were to be 
couched in terms significantly different from those of the international instru- 
ments. The desirability of building up an international jurisprudence around 
identically or similarly worded formulations, rather than a purely national ju- 
risprudence, is patent. 

The emergence of an international jurisprudence also has relevance to the 
comparative law dimension, where Australia is influenced, in the drafting of 
legislation, by models elsewhere. David Harland's article on the influence of 
European law on product liability in Australia gives an important example of 
such cross-fertilisation, not as in the past where Australian legislation tended 
to copy that of the United Kingdom, for purely historical and institutional rea- 
sons, but because the integration of the world's economy requires a large de- 
gree of uniformity, or at least similarity, of laws. Already the Australian courts 
have demonstrated their readiness to construe international conventions. incor- 
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law principles of interpretation and with regard to national jurisprudence out- 
side Australia.5 

If the external aspects of Australia's participation in international standard- 
setting and their direct incorporation in Australian law through the parliamen- 
tary process are now widely recognised, if not entirely accepted, the impact of 
international standards, not incorporated by statute, on Australia's domestic 
law is still less the subject of judicial or political consensus. The studies in the 
present volume by Margaret Allm, Henry Burmester, Mark Findlay, Penelope 
Mathew and Cheryl Saunders mark significant contributions towards the clari- 
fication of these issues. 

Readers of this Special Issue from other common law jurisdictions will 
note that the Australian courts have not followed the lead of Lord Denning 
MR in the English Court of Appeal in restoring Blackstone's automatic incor- 
poration theory of the relationship between national law and customary inter- 
national law.6 For Australia, international law is a source of Australian law 
but not automatically part of that law.7 Undoubtedly the Australian courts 
would use their discretion, within the permitted leeways of judicial choice, to 
adopt and apply an accepted and appropriate international law rule, but this is 
a different proposition from automatic incorporation.8 However, no direct oc- 
casion has arisen where the question was vital to a decision. It appears to be 
the case that most principles and rules of customary international law, calling 
for implementation in national law, such as diplomatic and consular immuni- 
ties, and state immunity, have been incorporated by statute. It might be possi- 
ble to regard certain principles contained in treaties, such as the right of 
indigent defendants in serious criminal cases to free counsel, as having passed 
into customary (or general) international law. But that avenue is yet to be ex- 
plored by the Australian courts. At present, as is evident from the case of 
Dietrich v R,9 the High Court prefers, while having regard to the relevant in- 
ternational standard, to change the common law, wherever necessary or desir- 
able, in a manner of its own choosing. 

Notwithstanding the apparently distant stance in relation to unincorporated 
conventional international law, such as the International Covenant on Civil 
and Political Rights,lo taken by the High Court, a recent case has significantly 

5 For Example Shipping Corporation of India Lfd v Gamlen Chemical Co (Austmlasia) Pty 
Ltd. (1980) 147 CLR 142, at 159; SS Pharmaceutical Co Lld v Qantar Ainvays [I9911 1 
Lloyd's Rep 288. 

6 Trendtex Trading Corporation v Central Bank of Nigeria [I9771 1 QB 529. 
7 Chow Hung Ching v R (1949) 77 CLR 449 at 477 per Dixon J, expressly preferring the 

views of Holdsworth and Brierly to those of Blackstone and Lauterpacht. This dictum was 
reaffirmed by Mason CI in an extracurial-address to the International Law Association: 
"The Relationship Between International Law and National Law, and its Application in 
National Courts" (1992) 18 Cth L Bull 750. 

8 Mason U, ibid. 
9 (1992) 177 CLR 292. 

10 The Covenant, and certain other human rights instruments, are scheduled to the H u m  
Rights and Equal Oppomnity Commission Act 1986 (Cth), but are not thereby given the 
force of law. The intention of the Act was to direct that those instruments be taken into ac- 
count in the essentially advisory work of the Commission. Even so, to that extent the in- 
stnunents are given a degree of legislative approval, which might be regarded as a form of 
"quasi-incorporation". 
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qualified the proposition that treaties form no part of Australian law unless in
corporated as such by statute. In Minister for Immigration and Ethnic Affairs 
v Teohn the High Court held that Australia’s ratification of an international 
convention — in this instance the International Convention on the Rights of 
the Child — is not without any effect at all in the absence of legislative incor
poration. Although the provisions of the Convention are not binding as law, 
ratification raises the legitimate expectation that they will be taken into ac
count by executive decision-makers. If a decision-maker intends to make a de
cision inconsistent with such a legitimate expectation, the individual affected 
must be given notice, and an opportunity, by reason of procedural fairness, to 
present a case against the taking of such a course. This case has wide implica
tions, as has been evident from responses by Australian ministers.

The second edition of International Law in Australia appeared in 1984.12 
The few but penetrating passages dealing with the general place of interna
tional law in Australian law contained in the contributions to the first edition 
by Professor O’Connell13 and by Professor Geoffrey Sawer14 were greatly ex
panded in the second edition by a separate chapter dedicated to that theme, 
written jointly by James Crawford and W R Edeson.15 That chapter contained 
a novel and influential synthesis of the relationship between international law 
and Australian law. Further ground has now been broken by the High Court of 
Australia in Minister for Immigration and Ethnic Affairs v TeohA6 The studies 
in the present Special Issue of the Sydney Law Review may be regarded as 
building on this foundation and as carrying forward the debate into new levels 
of understanding, drawing especially on the experience of the past decade.

11 (1995) 128 ALR 353. Contrast the English case of R v Chief Immigration Officer 
Heathrow Airport; Ex parte Salamat Bibi [1976] 1 WLR 979 at 985, where Lord Denning 
MR thought it would be “asking too much” of immigration officers to be aware of the pro
visions of the European Convention on Human Rights.

12 Ryan, K W (ed), International Law in Australia (2nd edn, 1984).
13 O’Connell, D P, "The Evolution of Australia’s International Personality” in above nl at 31-3.
14 Sawyer, G, “Australian Constitutional Law in Relation to International Relations and In

ternational Law” in id at 48-51.
15 Crawford, J and Edeson, W R, “International Law and Australian Law” in above nl3 at 71.
16 Above nil.




