
Comments and Notes 
Sex, Lies, and Legal Debate: Abortion Law in 
Australia. 
Note on CES v Superclinics Australia 

1. Introduction 

Australians are apathetic on the issue of abortion. Although statute says abor- 
tion is illegal,l abortions are effectively available on request in some jurisdic- 
tions.2 As well, the major political parties are not motivated to touch what 
they see as a Pandora's Box,3 and the "Pro-Life" movement is not so moti- 
vated as to shoot down doctors as they enter abortion clinics.4 In this environ- 
ment it is not surprising or uncommon to see comments such as: 'The law in 
action is quiescent",s and "the abortion statute [is] a dead letter7'.6 

However, such complacency ought to have been shaken by the recent case 
of Superclinics.7 There, a woman's missed opportunity to terminate her preg- 
nancy was said to be a missed opportunity to commit a crime, and so did not 
entitle her to compensation for medical negligence. 

This note is a critique of the abortion law from a distinctively philosophical 
perspective. First, an overview of the law and the case of Superclinics is 
given. The rest of the note addresses the unexpressed assumptions on which 
the abortion law operates. It will be shown that the abortion law is an ideo- 
logical shambles, and that if any coherent rationale can be inferred at all, it 
cannot be separated from a world-view steeped in patriarchal perceptions 
about the role of women. 

2. The Present Law on Abortion 

At law foetuses are not human beings until born alive.8 As such, foetuses have 
no rights.9 So, although a human being has the right to sue for injury incurred 

1 Discussed more fully below nll. 
2 Cica, N, "The Inadequacies of Australian Abortion Law" (1991) 5 Awt J Family L 37 at 

48. For instance, accessible abortion services are legally provided by free-standing abor- 
tion clinics in metropolitan NSW and Victoria. 

3 Waller, L, "Any Reasonable Creature in Being" (1987) 13 Mon ULR 37 at 54. 
4 As recently occurred in the United States, where the murder of Dr David Gunn (10 March 

1993) was publicly supported by anti-abortion activist groups. See: Eisenberg, R, "Beyond 
Bray: Obtaining Federal Jurisdiction To Stop Anti-Abortion Violence" (1994) 6 Yale JL 
and Feminism 155 at 156-8. 

5 Above n3 at 47. 
6 Mylchreest, I, "The Abortion Statute Will Remain a Dead Letter" The Sydney Morning 

Herald (The SMH) 28 April 1994 at 12. 
7 CES v Superclinics Australia Pfy Lid, Supreme Court of NSW, 18 Apnl1994 (unreported). 
8 R v Huny [I9531 VLR 338 at 339. 
9 Paton v BPAS Trustees [I9791 1 QB 276 at 279; approved by Gibbs CJ in AG for Qld (ex 

re1 Kerr) v T (1983) 57 ALJR 285 at 286. 
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while they were a foetus, a foetus itself does not possess any right to not be 
harmed. It follows: abortion is not murder.10 

Abortion is a less serious indictable offence and is only a crime when "un- 
lawfully" performed.11 "Unlawfully" was given its present substantive mean- 
ing in 1969 by Menhennitt J in the case of Davidson.12 He said that an 
abortion is not unlawful when performed by a person holding a "reasonable 
belief' that the procedure is "proportionate" to (and "necessary" to avert) the 
"serious danger" that a "continuance of the pregnancy would entail" to the 
woman's "physical or mental healtP.13 

In the 1971 case of Wald14 Levine J, for the New South Wales District 
Court, extended the Davidson ruling by saying that a belief may be reasonable 
because of any supporting "economic, social, or medical ground or reasonw.1s 
Levine J also confirmed that the relevant harm need not be one presently suf- 
fered by the woman, but one merely "expected ... at some time during the ... 
pregnancyn.16 

Also, there is High Court confirmation that the question of reasonable be- 
lief is one for the jury to determine. In AG v P 7  the father of a foetus sought 
to prevent the mother from having an abortion, alleging that the abortion 
would be illegal. Gibbs CJ, however, refused to even consider the merits of 
the claim, saying: "to grant an injunction ... would be to act on the assumption 
that the [woman] proposes to commit a serious crime, when the determination 
of that issue has been left by the law to a jury".l8 

Practically speaking, abortion is a common medical procedure. Nationwide 
80 000 Federally funded abortions are performed annually,l9 and the 1971 
Wald ruling effectively marked the end of prosecutions in Australia.20 

10 This has been the common law position since at least the 17th century: above n3 at 37-9. 
11 Crimes Act 1900 (NSW) ss82,83; Crimes Act 1958 (Vic) s65,66; Criminal Luw Comoli- 

dation Act 1935 (SA) ss81, 82; Criminal Code Act 1899 (Qld) ss224, 225; Criminal Code 
Act 1913 (WA) ~~199,200; Criminal Code Act 1924 (Tas) ss134, 135. This note does not 
aim to address the statutory reform provisions s82a Criminal Law Cornlidation Act 1935 
(SA) and s174 Criminal Code Act 1983 (NT). For a comprehensive analysis of the Austra- 
lian law see above n2. 

12 R v Davidson [I9691 VR 667. 
13 Id at 672. 
14 R v Wald (1971) 3 NSWDCR 25. 
15 Id at 29. 
16 Ibid. 
17 Above n9 per Gibbs CJ (single judge decision). 
18 Id at 286. 
19 Via the national health insurance system, Medicare. See: Voumard, S, "Abortion on Re- 

mand" The SMH 19 April 1994 at 11. Voumard cites Sue King, Chief Executive Officer of 
the Preterm Foundation, and Ken Hazell, spokesperson for the (Federal) Health Insurance 
Commission. 

20 Above n2 at 47. 
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3. Superclinics 

A. The Facts 

Superclinics is a single judge decision of the NSW Supreme Court with New- 
man J sitting. The facts are straightforward. The defendant medical practitio- 
ners failed to tell the plaintiff that she was pregnant. In due course the plaintiff 
gave birth, although had the pregnancy been diagnosed at a time when it was 
medically safe to abort then she would have done so. Newman J accepted that 
there had been a breach of duty by the defendants,21 but refused to award 
damages, saying that the plaintiff had merely lost the opportunity to perform 
an illegal act.22 

B. The Decision 

The relevant part of the decision for this note is the finding that an abortion 
would have been illegal. The plaintiffs case was that the pregnancy consti- 
tuted a serious danger to her mental health. Newman J rejected this on the ba- 
sis that the "plaintiff s reaction to her pregnancy was not such as to require 
treatment by a psychiatristW.23 

The implication of this conclusion is that the relevant time for assessing a 
woman's mental health is consultation. In Superclinics two doctors testified 
that they would have referred the plaintiff for an abortion.24 And as things 
turned out, the plaintiff did receive psychiatric treatment after she gave birth. 
Newman J, however, decided the matter on the fact that the plaintiff did not re- 
quire psychiatric assessment on being told that an abortion would be impossible. 

It is difficult to reconcile this reasoning with the Wald ruling which allows 
expected harms to be taken into consideration. Certainly, the foreseen (as op- 
posed to the immediate) mental health of the woman is of central importance 
for social and economic considerations to have meaningful relevance. 

Consequently, Newman J's judgment leaves the law in a dangerous state. 
His uncritical citing of the Wald case does not sit well with what seems to be a 
tacit overruling of the test laid down by that case. This, at the very least, ren- 
ders the abortion law uncertain and unpredictable. More significantly, the 
judgment unavoidably entails the warning that many abortions currently being 
performed in reliance on the Wald ruling are in fact illegal. Indeed, Newman J 
said of the director of Family Planning that she or he is not basing their deci- 
sions, as to the appropriateness of abortion, on legally relevant criteria.25 

Another matter of concern arises from the peculiar facts of the case. The 
plaintiff was denied compensation for an unwanted pregnancy notwithstand- 
ing the likelihood that an abortion would have been perfectly legal. Newman J 
acknowledged that prosecutions in New South Wales have been rare and that a 
prosecution in this case would have been likely to fail given "current community 

21 Above n7 at 15. 
22 Id at 17. 
23 Id at 8. 
24 Id at 9, 10. 
25 Id at 9. 
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attitudes9'.26 In fact 30 000 abortions are performed annually in NSW without 
legal incident.27 And the question of illegality is a question of current comrnu- 
nity attitudes as represented in the jury.28 For this reason the courts have per- 
sistently refused to grant injunctions to prevent abortions, even those which 
on their face might seem to fall outside the permissive guidelines of the 
Davidson and Wald mlings.29 This being the case, just what does Newman J 
mean by "illegal"? The simple fact is that had the plaintiff had an abortion it 
would not have been illegal. This is so not just because no-one would have 
bothered to prosecute, but because even if they had, it is fanciful to suggest 
that a jury would have given a verdict of guilty. 

To the extent that these points suggest shortcomings in Newman J's judg- 
ment, they also point to the urgent need for the Legislature to bring authorita- 
tive clarity to the abortion law. It is unacceptable that our justice system in 
action allows abortion on request, while simultaneously authorising medical 
negligence as a means of impeding reproductive freedom. That this situation 
has arisen reveals an inherent flaw in the approach our law has taken to the 
abortion issue. It is important, then, for us to examine the forces operating be- 
neath the surface of the "law" of abortion. 

4. The Myth of Judicial Neutrality 

There exists a tradition, influenced by a belief that an openly political judici- 
ary is inherently undemocratic, which seeks to present judges as neutral or un- 
biased arbiters of "Law". For instance, Herbert Wechsler famously advocated 
that judicial reasoning ought employ principles "of adequate neutrality and 
generalityW,3o a method of reason giving which claims authority from its "dis- 
interested"31 (and so neutral) appraisal of circumstances. 

An analogous method of reasoning is the "High Technique" as advocated 
by the former High Court Chief Justice, Owen Dixon.32 This technique is a 
"strict logicW,33 "a standard of reasoning which is not personal to the judges 
themselves", the means whereby judges access the "external standard of legal 
correctness".34 Newman J, likewise, sought to disassociate himself (as inter- 
preter) from his decision, claiming: "Any decision which I arrive at in this case 
is one according to law and I wish to make it plain that I am not expressing any 
view relating to the moral issue which is of concern to the community".3~ 

Each of these methods or claims is founded on a myth. Each claims the 
epistemological hold on objectivity or neutrality through denying the role of 
the interpreter. Reality, in contrast, dictates that judges determine the applicability 

26 Id at 10. 
27 Above n19. 
28 Above n17 and text. 
29 For example: AG v T above n9, and In the Marriage of F (1989) 13 Fam LR 189. 
30 Wechsler, H, 'Toward Neutral Principles of Constitutional Law" (1959) 73 Harv LR 1 at 15. 
31 Id at 20. 
32 Dixon, 0, "Concerning Judicial Method'' in Jesting Pilate (1965) at 153-4. 
33 Ibid. 
34 Id at 155 (emphasis added). 
35 Above n7 at 10. 
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of a mass of (anything but coherent) legal rules available to them. Thus, the 
interpretative reality is that judges necessarily approach the law armed with 
their own "background prescriptive theory of the relevant area of social prac- 
ticeW.36 And consequently, the danger in the myth is that a rhetorical environment 
of .semantic neutrality is a ripe cover under which to manipulate legalities 
(whether consciously or not) towards supporting unconfessed and contentious 
value assumptions. 

This reality has been painfully learnt by feminists in the United States of 
America. In 1973 the Supreme Court stated that the "right of privacy" entitled 
women to choose to terminate pregnancies.37 Understandably, the pro-abor- 
tion movement relaxed its momentum. But a fierce anti-abortion political 
campaign was sparked, including the Reagan administration's push to stack 
the Supreme Court with anti-abortion conservatives.38 1989 marked the cul- 
mination of this opposition, with the Court confirming the states' "public" 
right to restrict the funding for abortion services in favour of funding child- 
birth facilities.39 

Now, when the progressive legalisation of abortion can be later interpreted 
by a differently constituted court so as to in fact restrict reproductive freedom, 
it becomes apparent that the legal doctrine of the publiclprivate distinction is a 
political tool. It may be applied one way or the other depending on where the 
court's sympathies lie. In effect, value laden political forces may (and did) wield 
their influence under the guise of ostensibly value-neutral legal doctrine. 

If we are to understand legal conclusions (or for that matter, predict them), 
then we cannot exclusively rely on the given legal rhetoric. We must appreci- 
ate the assumptions and values driving the interpretative process. This is espe- 
cially pertinent in the context of abortion law, a domain in which claims as to 
morality and legality are not at all semantically interchangeable. Indeed, the 
cases strikingly avoid the moral issue. Thus Newman J expressly put the 
moral debate to one side so as to decide the law.40 And therein lies the prob- 
lem, for the law, in substance, is making moral assertions and the conse- 
quences of these assertions are felt by those so judged. The subtle effect is that 
the merits of these moral judgments are lost in the dispassionate and purport- 
edly neutral terms of the law, while the moral fiat is enshrined. 

5. Beneath the Rhetoric: A Rationale for the Abortion 
Law? 

There are three main rationales which may be employed to support the law 
against abortion. The first defence argues that it is the role of women to bear 
children. The second defence is a social policy argument, and the third defence 
argues for the foetal right to life. Each of these rationales can stand independently 

36 Unger, R M, '"The Critical Legal Studies Movement" (1983) 96 Harv LR 563 at 571. 
37 Roe v Wade, 410 US 113 (1973). 
38 Tribe, L H, Abortion: The Clmh of Absolutes (1990) at 13941,167-70. 
39 Webster v Reproductive Health Services, 109 S Ct 3040 (1991). 
40 Above n7 at 10. See also In the Marriage of F above n29 at 192. Likewise in the United 

States: above n37 at 116, 159. 
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of the others. After looking at the extent to which each of these rationales may 
or may not support the abortion law, we will turn to a fourth and more general 
rationale which concerns the balancing of foetal interests against women's 
rights. 

A. Women as Child-bearers 

Certain aspects of the abortion law are demonstrably premised on a defined 
role for women; namely, a child-bearing role. Abortion is legally acceptable 
when in self-defence against serious physical harm. But although childbirth is 
significantly more dangerous than early abortion,41 the Davidson ruling estab- 
lishes that serious physical harm does not include "the normal dangers of 
pregnancy".42 Why is this line drawn? Should the law which allows men to 
kill a mugger, if in self-defence against threatened serious physical harm, 
draw the line that serious physical harm does not include the normal dangers 
of a mugging? The very absurdity of this suggestion is a reflection of our not 
doubting the virtue of men who find themselves in dark alleys with muggers. 
Not so for sexually active women who find themselves in a state of preg- 
nancy. They are told to accept their lot. (I am not suggesting that pregnancy 
by choice is something to be suffered. I find skydiving to be enlightening and 
uplifting; but this would have nothing to do with society's imposing the risks 
inherent in skydiving on a particular class of the community as a duty to be 
undergone.) 

Attitudes reminiscent of traditional Biblical conceptions of sexual moral- 
ity and the child-bearing role of women are no longer tolerated by the contem- 
porary political climate. Anti-abortion institutions themselves strive to deny 
that their arguments are influenced by ideologies of this type, being grounded, 
instead, in non-religious human rights.43 So, for the law to allow abortion on 
grounds of self-defence, only to then deny the legitimacy of abortion in cases 
of so-called "normal" (though inherently dangerous) pregnancy, is to be unac- 
ceptably patriarchal. 

B. Social Policy 

If the law is taken at its word in saying that foetuses have no rights, then it is 
difficult to see how the killing of a foetus can be viewed as a wrong done to 
the foetus. Rather, the rationale for the abortion law must primarily be one of 
social policy.44 On this understanding, abortion might be wrong because it de- 
prives society of a future member, or because it is seen to foster a disregard 

41 Holmes, B, "Human Rights - Another Look at Abortion" in Easteal, P W and McKillop, 
S (eds), Women and the Law (1993) at 127; above n2 at 64. 

42 Above n12 at 672, reiterated by Newman J above n7 at 6. 
43 Fisher, A and Buckingham, J, Abortion in Australia (1993) at 85. This book is published 

by the Foundation For Human Development (NSW), an affiliation of the (Australian) Fed- 
eration Of Right To Life Associations. See also Goodson, P, "A Prolife Perspective" 
(1990) 30 Washburn U 68 at 80. Goodson is a founding board member of the (United 
States) National Right to Life Committee. 

44 Note that this view has never been vocalised by the Australian courts: above n2 at 59-60. 
The American approach in Roe v Wade above n37 at 154, 163-4, however, was along 
similar lines. 
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for human life in general. Conversely, abortion might just as well be morally 
required if society can no longer support the population growth, or if a handi- 
capped child would otherwise be born.45 Superclinics leaves no doubt that 
any present policy does not even address the right of women to determine the 
course of their life. This is inherently patriarchal: "Compulsory motherhood is 
to be [a woman's] occupation irrespective of her choice7'.46 

In fact, the message in Superclinics is that professional medical doctors 
will not be held accountable to the accusations of abortion-seeking women. 
Superclinics, on principle, would absolve a doctor who knowingly communi- 
cated false pregnancy test results so as to deny a woman the chance to seek an 
abortion. True, liability will exist if the court finds that an abortion would 
have been legal. But the reality is that the woman seeking compensation is de- 
prived of the benefits of jury trial. Instead, she is left in the idiosyncratic 
hands of a judge who is to weigh her interests against, not the abstract inter- 
ests of the foetus, but the interests of the medical profession. It is not difficult 
to guess which party will tend to be favoured by a predominantly conservative 
judiciary. 

C. Foetal Rights 

From a theoretical perspective, the abortion law represents an incongruous po- 
sition. A view of the foetus as having no rights is coupled with strong judg- 
ment that killing foetuses is highly reprehensible. This is curious because the 
public groups which oppose abortion uniformly base their position on a foetal 
"right7' to life. 

Anti-abortion groups argue that foetuses are full moral members of the 
community (human beings).47 From this footing anti-abortionists would seem 
to be committed to an absolutist view, where circumstances of rape and incest, 
for example, are irrelevant considerations. Indeed, this is often the position 
adopted by public bodies purporting to represent the anti-abortion lobby. 
Their argument is: 'Why should anyone's rights depend on the circumstances of 
their conception?"48 And on the issue of competing rights: "Life and reverence 
for life are of greater importance than personal autonomy [and liberty19'.49 

Note that arguments about potential life do not even enter the picture. 
Such arguments can effectively be reduced to (and so dismissed as) arguments 
about potential rights; at least, so long as contraception remains off our justice 
system's list of illegalities. 

Regardless, the law has not adopted the anti-abortionist's absolutist posi- 
tion, as conclusively follows from the fact that the law allows foetuses to be 

45 See the Criminal Law Consolidation Act 1935 (SA) s82a(l)(a)(ii). 
46 Above n41 at 128. 
47 Fisher and Buckingham above n43 at 77ff; Goodson above n43 at 74. Note that the term 

"human being" is sometimes used in a scientific sense, to merely describe that an entity 
belongs to the species homo sapiens. In this note, however, the term is used in a philo- 
sophical sense, to describe an entity's moraMegal status (that is, as being equivalent to the 
term "person"). 

48 Rape! Incest! ABORTION (pamphlet published by the Foundation For Human Develop- 
ment (NSW)). See also Goodson above n43 at 70. 

49 Fisher and Buckingham above n43 at 85. 
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killed for reasons that would never justify the killing of a born child. And the 
law, in this respect, is in line with community mores. Surveys invariably show 
that even most people who are against making abortion available to women 
make an exception, for example, for rape and incest victims.50 

D. Foetal Interests 

Notwithstanding that foetuses are not (legally) bearers of rights, it might be 
said that there is a very real sense in which the rights analysis does impact on 
the abortion issue. In much debate on the subject the "rights" of the mother 
are weighed against the "life" of the foetus. For lack of better terminology, the 
abortion law might be seen to be rationalising or balancing certain "interests". 

On this analysis, whether the foetus is understood as having an interest in 
some weak right to life, or alternatively, the value of the foetus is explained as 
lying in the public or state interest in it, is of no real consequence. What mat- 
ters is that mother and foetus are defined as competing entities in a battle in 
which only one party can win. Regardless of the rhetoric, this is a competition 
between mother and foetus, liberty and life. One is weighed against the other. 

Despite the confused ideological foundations of the abortion law, one 
thing is clear. The extent to which the present law is justifiable at all must lie 
in the acceptability of this process of weighing the competing interests of the 
mother and foetus. In other words, if there is a supportable rationale for the 
law against abortion, then it must lie in the extent to which this weighing 
process is not itself a perpetuation of patriarchal biases. For the remainder of 
this note I propose to look at two arguments aimed at showing that patriarchal 
bias does permeate this weighing process. 

6. The Case for Reform: The Myth of Neutral Rules 

Two arguments are considered here. The first maintains that prejudice always 
operates within any system of objective or neutral rules, and that the particular 
prejudice guiding the current law against abortion (to the extent that the law 
values foetal life more highly than women's liberty) is a patriarchal one. The 
second argument will introduce a more characteristically feminist perspective 
on the abortion issue. The particular feminist view which will be argued is 
that the process of weighing the mother's interests against those of the foetus 
is itself a patriarchal bias (irrespective of the outcome). 

A. Objectivism and Prejudice 

The anti-abortion position which champions foetal rights or interests depends 
on a foundationalist enterprise. That is, the strength of the case against abor- 
tion lies in its appeal to justificatory reasons, each reason itself being support- 
able by either another justificatory reason or a foundational dogma which is 
rationally neutral, universally true. This is a certain type of theoretical approach 

50 Bell, K L, "Toward a New Analysis of the Abortion Debate" (1991) 33 Arizona LR 907, 
survey results at 91 1-3. 
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and is inherent in the claim that the right to life is an absolute. The ground on 
which pro-abortionists are criticised is their "relativistic ethic".sl 

Orthodox legal method adopts the same theoretical model. Dixon's belief 
that judicial method accords lawyers access to "the external standard of legal 
correctness" was discussed above. He continues: "there exists a definite system 
of accepted knowledge or thought and ... j udgments and other legal writings are 
evidence of its content".52 This claim, that the contributions by numerous le- 
gal minds have produced a coherent body of thought, necessarily implies 
moral objectivism - a belief perpetuated when judges, such as Newman J, 
espouse the view that their application of the "law" is not contaminated with 
any personal input. 

Such claims are dangerous for they are naive to the fact that to define is to 
control.53 As Foucault argued, power produces knowledge (truth).54 Those 
with the power to define abortion control women through controlling the nor- 
mative belief systems of society itself. The law is a particularly potent vehicle 
for such purposes due to the prevailing presumption that law is "the written 
form of a rational wilI".ss However, law can never be the approximate reflec- 
tion of some external standard of correctness if for no other reason than that 
laws do not operate in a vacuum.56 As I have demonstrated, the law's opera- 
tion is driven by values and assumptions. Even further, it is the values and as- 
sumptions of the powerful which-apply. And not because they are in some 
sense right, but because the powerful are those in the position of "Interpreter" 
or "Definer". "Ob.jectivity7', "Law", or "Word-of-God are not knowable re- 
alities, they are legitimisi-ng devices used to prop up "human" points of view. 
And thus the dominant view creates objective truth: Dixon's "external stand- 
ard of legal correctness". 

Consider this hypothetical. A military force invades us. Its members are 
all adults, with the developed interrelationships and accomplishments that 
come with attaining adulthood. This army threatens to occupy Australia for 
nine months, during which time our liberty will be restricted, although no 
physical harm will be imposed. Undoubtedly, our society would authorise the 
killing of the invaders. 

Now imagine another scenario. Against her wishes, a woman is pregnant. 
The foetus has the limited life experience expected of any entity not biologi- 
cally capable of conscious thought. This foetus threatens to grow within the 
women for nine months, during which time her liberty will be restricted, al- 
though no physical or mental harm is foreseen. Undoubtedly (on the reason- 
ing in Superclinics), our law will not permit her to kill the foetus. 

51 Goodson above n43 at 81, dismissing Tribe's attempt at compromise in his Abortion: The 
Clash of Absolutes (1990). 

52 Above n32 at 156. 
53 See Szasz, T S, The Second Sin (1974), especially "Introduction" at xvii, and "Language" 

at 20. 
54 Foucault, M, Discipline and Punish (1991) at 27-8. 
55 Smart, C, "Law's Power, the Sexed Body, and Feminist Discourse" (1990) 17 JL and Soc 

194 at 197. 
56 Mason, A, "Future Directions in Australian Law" (1987) 13 Mon ULR 149 at 155ff. cn- 

tiquing Dixon's views on legal formalism. 
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How are these two scenarios to be resolved? Psychoanalytically, war 
might be explained as a manifestation of the male territorial disposition, while 
the opposition to abortion might be seen to stem from the male desire to pos- 
sess a fami1y.g Regardless, what is apparent is that when it suits our societal 
goals, ideological theories are constructed to support certain dispositional be- 
haviours. These ideologies create our way of approaching the world and even- 
tually become so entrenched in our psyche as to be unquestioned. 

But it really doesn't take too much imagination to conceive of a society, 
complete with a philosophical tradition, which supports the choices of adult 
women over the abstract interests of developing foetuses. Such a tradition 
might look to identify, in the foetus and mother, factual properties of moral 
relevance - the objective being to show the unfairness of heavily burdening 
those (namely, women) who clearly possess certain morally relevant charac- 
teristics, for the sake of those (namely, foetuses) who, to varying degrees, lack 
such features.58 After all, the bare fact of the matter is that foetuses are things 
physiologically and psychologically less developed than cows. Yet, not only 
do non-vegetarian anti-abortionists themselves approve of the routine slaugh- 
ter of cows, our society can even come up with rationalisations for killing 
fully developed human adults! As Catharine MacKinnon asks, "[wlhy should 
women not make life or death decisions?"g The answer is that our views on 
the role of women are so ingrained that our society hardly perceives the 
autonomy of women as having any weight at all against the value of foetal 
life. More weight is given to a foetus's mere existence than to a woman's tan- 
gible experience of life. 

Even so, the analogy is of limited use. It does demonstrate the overt preju- 
dice of the present rights discourse. It also shows that rights language is 
merely a rhetorical flourish, vacuous without some substantive world view 
within which to be app1ied.m However, from the feminist perspective the 
analogy presents a scenario which ought to be rejected as inappropriate, 
namely, a liberal-model scenario of competing interests. 

~ B. The Feminist Perspective 

From the feminist perspective, the central issue is not the status of foetuses, 
but the status of women. Feminist jurisprudence argues that to begin the dis- 
cussion by pitting the woman's right to her body against the interests of the 
foetus is itself symptomatic of women's experience having been subsumed 
into the male perspective: 

Rights discourse ... speaks of an individualizing, competitive system of val- 
ues in which the individual is abstracted from her or his social context .... 

57 The latter suspicion is historically verifiable: above n41 at 125. 
58 For an example of this approach, see Glover, J, Causing Death and Saving Lives (1977) at 

76-7,127,156-8. 
59 MacKinnon, C A, Feminism LTnmodBed (1987) at 94. 
60 See Bentham, J, Anarchical Fallacies, reproduced in Waldron, J (ed), Nonsense on Stilts: 

Bentham, Burke and Marx on the Rights of Man (1987) at 53. For an argument showing 
the politically contingent nature of any rights talk, see Tushnet, M, "An Essay on Rights" 
(1984) 62 Texas LR 1363. 
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[Tlhe status of the pregnant woman is reduced to that of reproductive object 
while the foetus is presented as the personification of abstract individ~alism.~~ 

However, "[w]omen's lives are not autonomous, they are profoundly 
relationaY.62 Women's experience is argued to be one of connectedness with 
the foetus.63 The foetus's value is derived from its interrelatedness with the 
mother, and so is inseparable from the value given to it by the mother.64 

Incidentally, this notion of relational value (the notion that the inherent 
value of a living thing is derived from its relation to a certain person) is not at 
all alien to our law, even when it comes to valuing human beings. For in- 
stance, the common law permits men to sexually assault their wives.65 This is 
to say that the value of a married woman is derived from her interrelatedness 
with her husband, and is inseparable from the value given to her by her hus- 
band. Now, the evils of patriarchy's past and present deeds cannot be used to 
argue that women ought now, as a matter of fairness, to have the same power 
over foetuses. (Two wrongs do not make a right.) But the comparison does 
serve to show the hypocrisy of the position from which the law seeks to 
preach its objective virtue to women. Under conservative models of law,66 the 
concept of an independent (non-relational) value of women is noticeably lack- 
ing; and the relevance of "women's" ideas of value is a logical impossibility 
(for such ideas must be a dissent to the established "truth"). 

The feminist perspective merely reiterates that the theoretical model that is 
employed is group specific. With respect to abortion, the competitive rights 
model represents only those for whom the experience of being an inde- 
pendently defined entity is true. Feminists argue that this experience is not 
true for women,67 at least with respect to foetuses. Consequently, to present 
this experience as being the basis for competitive "human" rights is to effec- 
tively hold that "women" are not "human7'.68 

As argued by the ethics philosopher Bernard Williams,69 it is nonsensical 
to expect an ethical theory to be founded on some rock of truth external to the 
experience of those proposing the theory. A theory can ultimately only make 
sense by referring to itself and cannot expect to be persuasive to anyone 
standing outside the enterprise. Unavoidably, the foundational base for any ethi- 
cal theory is one's experience of life: "A practice may be so directly related to 

61 De Gama, K, "A Brave New World? Rights Discourse and the Politics of Reproductive 
Autonomy" (1993) 20 JL and Soc 114 at 115-6. 

62 West, R L, "The Difference in Women's Hedonic Lives: A Phenomenological Critique of 
Feminist Legal Theory" (1987) 3 Wis Women's U 81 at 140. 

63 See generally: Graycar, R and Morgan, 1, The Hidden Gender of Law (1990) chs 8-9. 
64 Olsen, F, "Unravelling Compromise" (1989) 103 Haw LR 105 at 128. 
65 Audley (1631) 3 St Tr 402. And even though this abominable law is now invariably abol- 

ished by statute (and only over the last decade), the judiciary still has a wonderful talent 
for exposing its prejudice. In 1992 Bollen J, for the Supreme Court of South Australia, 
ventured to pronounce that men may use "rougher than unusual handling" so as to coerce 
their wives into having sex: Gosman, K, "Judges on Trial" The SMH 14 May 1993 at 9. 

66 That is, (objective) patriarchal type models. 
67 Noting the danger of making this a search for an objective Female nature: above 1159 at 

38-9. 
68 West, R, "Jurisprudence and Gender" (1988) 55 U Chicago U 1 at 2-3. 
69 Williams, B, Ethics and the Limits of Philosophy (1987) at 112-9. 
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our experience that the reason it provides will simply count as stronger than 
any reason that might be advanced for it7'.70 

This, essentially, is why the feminist viewpoint is so difficult to communi- 
cate. It simply is not immediately compatible with the individualising liberal 
rights model that we have all been brought up on. What feminist jurisprudence 
presents is its own theoretical model. And the feminist model need not be incon- 
sistent with a rights discourse; it is simply that the way of approaching any such 
discourse is reconstructed. The feminist's model is constructed from premises 
and experiences which fit together to form a coherent code of ethics which 
makes emotional and psychological sense from within a certain emotional and 
psychological standpoint. That is, feminist theory openly confesses that its 
foundational support is not objective truth, but women's experience. 

Our laws and ethics must evolve to a new phase. Epitaphs ought to be 
written for Messrs Objectivity and Neutrality: "They were born of an age 
blind to prejudice". We ought dare to look to happier times, to a world in 
which universality decrees that we embrace the uncertainty of acknowledging 
others' experience of truth. 

7. Conclusion 

On its most viable reading, the Australian law, in requiring women to defend 
themselves against foetuses, is requiring women to justify their choices by ref- 
erence to an individualising rights based model. As such, the legal rulings to 
date have merely been, at best, attempts to favourably accommodate women 
within this (male) theoretical practice. But this is already to be prejudiced! 
And at worst, we are handed a decision, such as Newman J's in Superclinics, 
which effectively relegates a woman's autonomy, to freely determine the 
course of her own life, to the dictatorial whim of the medical profession. 

Either way, the apparently "quiescent" abortion law is awake and active. 
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