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1. Introduction 
The constitutional implication of fieedom of political communication may have 
only recently been recognised in Australia, but it has rapidly developed through 
three generations of cases. It was initially recognised in 1992 on the grounds that 
it was necessary for the efficacious operation of the system of representative gov- 
ernment which is mandated by the text and structure of the Commonwealth Con- 
stitution.1 In 1994, the application of the implication was expanded in 
Theophanous v Herald & Weekly Times Lt& and Stephem v West Australian 
Newspapers Lt& to constrain State defamation laws, both statute and common law. 
In 1996, however, the High Court has been more restmined in its inteqmhtion of 
the extent of the implication4 and in the development of m e r  implications 
which rest upon the constitutional system of representative govemment.5 

In 1997 the High Court will consider the fourth generation cases upon the 
implication of freedom of political communication. The communications in- 
volved in the cases of Levy v Victoria6 and Lange v Australian Broadcasting 
Corporation7 move further away from the core of "political discussion" 
which is necessary to support representative government at the Common- 
wealth level. They will therefore require the Court to consider the type of 
communication which is protected by the implication. More importantly, 
however, both the Levy and Lange cases involve challenges to the validity 
of the reasoning in Theophanous and Stephens. These challenges go directly 
to the question of how the implication operates within the Constitution. Is it 
merely a restraint on Commonwealth legislative power? Can it also restrain 
State legislative power? Can it give rise to an immunity from the application 
of any law which restrains political communication, including the common 

* BALLB (Hons), LLM (Public Law), Lecturer in Law, University of Sydney. 
1 Australian Capital Television Pty Ltd v The CommonwaIth (1992) 177 CLR 106; Nation- 

wide News Pty Ltdv Wills (1992) 177 CLR 1. 
2 (1994) 182CLR 104. 
3 (1994) 182 CLR 21 1. A third political communication case was determined in 1994 but it 

did not deal with defamation laws: Cunlifle v The Commonwealth (1994) 182 CLR 272. 
4 Langer v 73e Commonwealth (1996) 70 ALJR 176; Muldowney v South Australia (1996) 

70 ALJR 515. 
5 McGinty v Western Australia (1996) 70 ALJR 200. 
6 Case No M42 of 1995. 
7 Case No S 109 of 1996. 
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law? Can it give rise to positive rights? The answers to these questions are 
critical to the future application of the implication. 

The Levy case was initially heard on 6 August 1996, but the hearing was 
adjourned after the application was made to re-open Theophanous and 
Stephens. The Lange case was subsequently removed to the High Court by 
way of application on 13 September 1996. It is anticipated that the application 
to re-open Theophanous and Stephens will be heard in March 1997, followed 
immediately by the full hearing of the Levy and Lange cases. 

This comment will primarily consider the Lay case, with some additional 
comments made on the W e r  issues which arise in the h g e  case. It will anal- 
yse the arguments that were made in the first hearing on the Levy case, and offer 
suggestions as to how the High Court might resolve these important issues. 

2. Levy v Victoria 

A. The Facts 
The case of Levy v Victoria involves a challenge to the constitutional validity 
of regulation 5 of the Wildlqe (Game) (Hunting Season) Regulations 1994.8 
This regulation prohibited persons who did not have a valid game licence 
from entering into specified duck shooting areas during certain hours at the 
opening of the duck shooting season. Mr Levy, who has long campaigned to 
end duck shooting, had for many years attended the opening of duck shooting 
season and collected injured and dead birds of endangered and protected spe- 
cies. The media would usually also attend and film these dead and injured 
birds, and the dead birds would later be laid out on the steps of the Victorian 
Parliament House as a protest against laws which permit duck shooting. Mr 
Levy has been charged with breaching regulation 5 and is challenging its 
validity on the ground that it is an impermissible restriction on his constitut- 
ionally protected freedom of political communication because it prevents him 
fiom making an effective protest which attracts media attention. 

B. The Problems Confronting Mr Levy's Case 
There are two significant hurdles that Mr Levy's argument must overcome. The 
first hurdle is that it is a Victorian regulation9 which is in question, rather than a 
law of the Commonwealth. The High Court in Au~tralian Capital Television Ply 
Ltd v The Commonwealthlo and Nationwide News Pty Ltd v Wills11 held that the 
Commonwealth Constitution gives rise to an implication of hedom of political 
communication and that this implication limits Commonwealth legislative power. 
Mr Levy must either establish that a similar implication arises in the Victorian 
Constitution or that the Commonwealth constitutional implication limits 

8 Made pursuant to the Wildl* Act 1975 (Vic) and the Conservation, Forests adLands Act 
1987 (Vic). Since replaced by the Wildlye (Game) (Human Safefy) Regulations 1996, 
which are to the same effect. 

9 Not only the regulation, but the legislative power to make such a regulation, will be in is- 
sue in the case. 

10 Abovenl. 
1 1  Ibid. 
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State legislative power concerning restrictions on communications about State 
political matters. 

Even if it is accepted that there is an implied constitutional b d o m  of politi- 
cal communication which limits State legislative power, Mr Levy must con- 
front the second hurdle of establishing that there has been an impermissible 
breach of this freedom. In previous cases on the freedom of political communi- 
cation, it has been recognised that the freedom is not absolute and will be bal- 
anced against competing public interests.12 In doing so, consideration will be 
given to the nature and extent of the restriction on fieedom of political commu- 
nication, and whether or not it is "appropriate and adapted" or "proportion- 
ate"l3 to the achievement of the competing interest,l4 which in Lay is the public 
interest in the safety of protesters and shooters. The restriction on freedom of 
communication is narrowly tailored in this case. There is no restriction on the 
communication of ideas or information,ls as Mr Levy is still free to criticise 
duck shooting through the media or in any other public manner.16 It is only the 
place and time of his protest which is limited, and even these restrictions are 
confined to a period of 34 hours at the beginning of the duck shooting sea- 
son,l7 and in an area which is also narrowly defined.18 

12 Nationwide News, above nl at 50 per Brennan J, at 76 per Deane and Toohey JJ, and at 94 
per Gaudron J; Ausfralian Capital Television, above nl at 142 per Mason CJ, and at 235 
per McHugh J; Cunltffe, above n3 at 299 per Mason CJ, at 324-5 per Brennan J, at 337 per 
Deane J, and at 387 per Gaudron J. 

13 The concept of proportionality was recently criticised in the High Court when used for the 
purposes of characterisation of a law, but at least four members of the Court accepted that 
it was still an appropriate test to ascertain the extent of a constitutional limitation on 
power: Leask v Commonwealth (1996) 70 ALJR 1995, at 1000 per Brennan CJ, at 1007 
per Dawson J, at 1012 per Toohey J, and at 1013 per Gaudron J. 

14 Nationwide News, above nl at 50 per Brennan J, and at 77 per Deane and Toohey JJ, 
Awfralian Capital Television, above nl at 143 per Mason CJ, at 150 and 157-9 per 
Brennan J, at 169 per Deane and Toohey JJ, at 218 per Gaudron J, and at 235 per 
McHugh J; Cunlzfe, above n3 at 300 per Mason CJ, at 324-5 per Brennan J, at 339 per 
Deane J, at 383 per Toohey J, and at 388 per Gaudron J; Langer, above n4 at 180 per 
Brennan CJ, and at 189 per Toohey and Gaudron JJ. Cf Dawson J in Theophous, above 
n2 at 191 and Cunliffe, above n3 at 3634, who considered that if a law impedes freedom 
of communication in such a way that it conflicts with the minimal requirements of the Con- 
stitution regarding representative government, it is beyond power, and there is no necessity 
to undertake a balancing process. 

15 Such a restriction would require a "compelling justification": Ausrralian Capital Television, 
above nl at 143 per Mason CJ, and at 234 per McHugh J. See also Deane and Toohey JJ at 
169 for a similar approach. Cunliffe, above n3 at 299 Wr Mason CJ. 

16 Note that in h g e k  -members of the Court considered that a law which p.ohibii the encourage- 
ment of voting. in a certain manner did not breach the imolied &xiom of mliical communicafion 
because it didnot pmhib'i criticism of the law and di&ussion of wk&r it should be repealed: 
above n4 at 180 per Brennan CJ, at 187 per Toohey and Gaudron JJ, at 193 per McHugh J, 
and at 199 per Gummow J. 

17 Regulation 5 prohibited people without a game licence from entering into the specified 
hunting areas between 5pm on Friday 18 March 1994 and loam on Saturday 19 March 
1994, and between Spm on Saturday 19 March 1994 and loam on Sunday 20 March 1994. 

18 Regulation 4 defined the hunting areas as the waters of State Game Reserves and the wa- 
ters listed in the Schedule, as well as land within 5 metres of the shoreline of these waters. 
During the original hearing, Kirby J queried whether dead birds may fall outside the 
boundary of 5m from the edge of the lakes, and could then be picked up by protesters, 
but Mr Castan QC asserted that they die over the water: Transcript of proceedings, High 
Court of Australia, Levy v State of Victoria, 6 August 1996, at 46. 
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At the initial hearing, Mr Levy's counsel pointed to the political reality 
that it is the dramatic and graphic television footage of the shooting and the 
injured ducks which is necessary to influence politicians and the public, even 
if it be emotional and "unreasoned". In response, Gumrnow J queried 
whether "unreasoned debate as a method of law making [is] a value the Con- 
stitution should protect7'.19 As discussion of the evils of duck shooting could 
be held at any time, and film footage obtained of injured and dead birds at 
other times in the duck shooting season (albeit not on the most popular week- 
end), it would seem unlikely that the High Court would consider these limita- 
tions on freedom of communication to be of sufficient magnitude to outweigh 
the public interest in maintaining safety on the opening of duck shooting sea- 
son. 

Accordingly, it is suggested that the High Court could dispose of this case 
on this second ground, without the need to address the more difficult question 
of whether there is a constitutional implication of freedom of political com- 
munication which limits State legislative power in relation to State political 
matters. It appears, however, that at least some members of the Court wish to 
confront these broader issues. When the case was originally heard by the High 
Court on 6 August 1996, the Victorian Solicitor-General was encouraged 
from the Bench to apply for the re-opening of Theophanous and Stephens, in 
order for the Court to reconsider the nature of the constitutional implication of 
freedom of political communication, and the effect of the implication upon 
Commonwealth and State laws.20 It is therefore appropriate to further con- 
sider the submissions concerning the application of an implied freedom of po- 
litical communication. 

3. The Victorian Constitution a d  Freedom of Political 
Communication 

A. The Sovereignty of the People as a Restraint on State Parliaments 
In the original hearing, two submissions were put to the High Court by Mr 
Levy's counsel concerning the Victorian Constitution and an implied freedom 
of political communication. The first argument was based on the notion of 
sovereignty. In summary, it was submitted that as the High Court has recog- 
nised that ultimate sovereignty in Australia is held by the Australian people, 
the Victorian people also hold the ultimate sovereignty in relation to Victoria, 
and if their parliamentary representatives behave in a manner which under- 
mines the system of representative democracy, then the High Court must in- 
tervene to reassert the sovereignty of the people over their representatives. 
Hence, if parliamentary representatives were to act in an "unrepresentative 
manner" and undermine the representative system under which they were 
elected, by eliminating or unduly restricting free political communication, 
then the High Court should declare their actions to be invalid because they are 
beyond the democratic powers entrusted to them.21 

19 Transcript of proceedings, above nl8 at 45. 
20 Transcript of proceedings, above n18 at 89-92. 
21 Transcript of proceedings, above n18 at 14 per Mr R Castan QC. 
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The difficulty with this reasoning commences at the first step. The reason 
why the Australian people are now considered to be "sovereign" is that it has 
been recognised that sovereignty lies with the body or group which has the ul- 
timate power to change the Constitution. In the case of Australia, the United 
Kingdom retained the power to legislate for Australia and to change its Con- 
stitution until the enactment of the Australia Act 1986 (UK). After that Act 
came into force, only the Australian people could amend the Constitution, and 
hence ultimate sovereignty is theirs.22 The situation in Victoria, of course, is 
vastly different. Most of the Victorian Constitution is not entrenched, and may 
be amended at any time by the Victorian Parliament. Those parts which are 
entrenched only require the approval of a special majority of members of Par- 
liament to be amended. Thus the Parliament may amend the Victorian Consti- 
tution without any further involvement of the people. This fundamentally 
weakens the argument based on the sovereignty of the Victorian people. 
Moreover, the further proposition that the High Court may intervene to reas- 
sert the sovereignty of the Victorian people over the actions of their demo- 
cratically elected representatives, would give the High Court far too broad a 
discretion and distort its role as one of the three arms of government. 

B. Representative Government and the State Constitution 
The second argument concentrated on the provisions of the Victorian Consti- 
tution which could be construed as creating a system of representative govern- 
ment. In particular, section 34 provides that the Legislative Assembly shall 
consist of members who shall be representatives of and be elected by the elec- 
tors of their respective districts. This provision expressly states that members 
of the Victorian Parliament are to be the "representatives" of the electors, and 
it is entrenched to the extent that any amendment might alter the constitution 
of the Parliament.23 The form of entrenchment requires approval of the sec- 
ond and third readings of the amending bill by an absolute majority of each 
House. 

A similar argument was accepted by the majority of the High Court in 
Stephens. The Constitution Act 1889 (WA) provided that members of the two 
Houses of Parliament be popularly elected in regular elections. These provi- 
sions were also entrenched by a requirement that any amendment be approved 
in its second and third reading by an absolute majority of each of the Houses. 
Mason CJ, Toohey and Gaudron JJ observed that this entrenchment mechanism 
was intended to reinforce representative democracy. They concluded that: 

s o  long, at least, as the Western Australian Constitution continues to provide 
for a representative democracy in which the members o f  the legislature are 

22 Australian Capital Television, above nl at 137-8 per Mason CJ; McGinty v Western Aus- 
tralia (1996) 70 AUR 200, at 243-4 per McHugh J, and at 265 per Gummow J. Note, 
however, the warning given by Gummow J in McGinty at 265, that the broad principle that 
"sovereignty" is held by the people must be considered in the light of the fact that only 
the Commonwealth Parliament can initiate a referendum, and that the Australia Acts were 
enacted without referendum and can be amended without referendum. See also: Zines, L, 
The High Court and the Constitution (4th edn, 1997) at 395-7, where he is critical of any 
"legal meaning" given to the concept of the people's "sovereignty". 

23 Constitution Act 1975 (Vic): s18. 
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"directly chosen by the people", a freedom of communication must neces- 
sarily be implied in that Constitution, just as it is implied in the Common- 
wealth Constitution, in order to protect the efficacious working of 
representative democracy and government.24 

On this basis, the argument that the Victorian Constitution similarly con- 
tains an implication of freedom of political communication would be likely 
to succeed. However, in subsequent cases some doubt has been cast over this 
conclusion. In Muldowney v South Australia, the question arose as to 
whether the South Australian Constitution contained an ipplication of free- 
dom of political communication. The South Australian Solicitor-General 
conceded that it did so, on the basis that it contained entrenched provisions 
concerning direct election by the people of members of Parliament.25 The 
Court therefore did not need to determine this issue itself, but comments rais- 
ing doubts as to "whether the Solicitor-General's concession was correctly 
made or not"26 suggest less certainty on the part of some members of the 
Court that an entrenched constitutional provision for free and direct elections 
is sufficient to ground an implication of freedom of political discussion. 
Moreover, in McGinty v Western Australia, the extent to which implications 
could be drawn from the electoral provisions of the Western Australian Con- 
stitution was strictly circumscribed.27 

It will be interesting to see how the High Court deals with this aspect of 
the Levy case. If it retreats from the recognition of the implication in State 
Constitutions which entrench direct democratic elections, it will undermine 
the same recognition of the implication in the Commonwealth Constitution. It 
may well be that in this case the High Court will recognise that an implication 
of freedom of political discussion arises under the Victorian Constitution, but 
will limit its scope and hold that it does not extend to prohibit regulations 
aimed at ensuring safety during the opening of the duck season. 

4. Commonwealth Constitutional Limitations on State 
Legislative Power 

Mr Levy's counsel approached the difficult question of how the Common- 
wealth Constitution can limit State legislative powers to restrict political com- 
munication in two ways. The first was to consider the actual references to 
State Parliaments which are made in the Commonwealth Constitution, and 
whether the interpretation of the term "Parliament" and the involvement of 
State Parliaments in the federal system established by the Constitution gives 

24 Stephens, above n3 at 233-4. Note that Deane J concurred at 257 with the orders made by 
Mason CJ, Toohey and Gaudron JJ, but it is unclear if he agreed with their reasoning con- 
cerning the Western Australian Constitution. Brennan I, however, seemed to agree at 236 
that an implication similar to the Commonwealth implication of freedom of political com- 
munication can be drawn from the Western ~ustral ih  Constitution, but he did not believe 
that this imolication could affect the common law or the Criminal Code. 

25 ~ u l d o ~ :  above n4 at 518 per Brennan CJ, at 522 per Toohey J, and a5 530 per Gummow J. 
26 Id at 518 per Brennan CJ, and at 530 per Gummow J (with whom McHugh J agreed). 
27 McGinty, above n22 at 209 per Brennan CJ, at 216 per Dawson J, at 253 per McHugh J, 

and at 279-80 per Gummow J. Cf Toohey J at 228-30 and Gaudron J at 235, both of 
whom drew broader implications fiom the Western Australian Constitution. 
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rise to implications of representative democracy and freedom of political com- 
munication. 

The second approach was to consider the extent of the Commonwealth impli- 
cation of freedom of political communication, and to argue that political comrnu- 
nication is indivisible. This argument must be broken down to avoid 
confusion. The first issue is whether the Commonwealth implication can limit 
State legislative power to restrict political discussion about Commonwealth 
matters. If that is accepted, then the further question arises as to whether the 
implication limits the powers of the Commonwealth and State Parliaments to 
restrict political discussion about State matters, on the ground that it is im- 
practicable to attempt to distinguish Commonwealth and State political matters. 

A. Interpretation of the References in the Commonwealth 
Constitution to State Parliaments 

The Commonwealth Constitution makes numerous references to State Parlia- 
ments or their Houses.28 What meaning is to be given to the term "Parliament" in 
this context? It can be argued that the term "Parliament" connotes a body 
which is elected to represent the will of the people through the exercise of leg- 
islative functions. It can then be further argued that in order to be a repre- 
sentative body, it must have been elected under circumstances where the 
people had sufficient access to information and opinion to make a genuine, 
free and informed choice as to who should represent them. It is the validity of 
this extension of the defmition which is in question. 

Beyond the use of the term "Parliament" itself, is the role of State Parlia- 
ments under the Commonwealth Constitution and as part of the federal system 
established by the Constitution. Does the position played by State Parliaments 
in the federal system require those Parliaments to be democratically elected in 
circumstances where the people could make a free and informed choice? Cer- 
tainly, provisions such as section 41 of the Constitution, which provides that 
people who have the right to vote for the "more numerous" House of a State 
Parliament shall not be prevented by any law of the Commonwealth from vot- 
ing at Commonwealth elections, assume that at least the more "numerous 
House" is directly elected according to a reasonably broad franchise. Section 
25 also penalises the representation of States in the House of Representatives 
if the State disqualifies people from voting in its own elections on the ground 
of race. Gaudron J noted in McGinty29 and Muldowney30 that as the Com- 
monwealth Constitution establishes a federal democracy, it requires the 
States to remain essentially democratic in nature to fulfil their roles in that 
federation. From this may flow implications of freedom of political commu- 
nication. 

28 Commonwealth Constitution: ss7,9, 10, 15,25,29,30,31,41, 51 (mi i ) ,  5 l ( m i i i ) ,  95, 
107,108,111,123 and 124. 

29 McGinty, above 1122 at 23 1. 
30 Muldowney, above n4 at 524. See also comments by Deane and Toohey JJ in Nationwide 

News, above nl at 75 that the Commonwealth system of representative government is 
structured on an "assumption" of representative government in the States. 
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The majority of the High Court in McGinty, however, took the view that 
the provisions in the Commonwealth Constitution which support repre- 
sentative government at the Commonwealth level do not prescribe a system of 
government for the States.31 Gummow J considered the effect of references to 
the State Parliaments in the Commonwealth Constitution. He concluded that 
there is nothing in the Constitution to bind the States to any particular stage of 
evolution in the system of representative government subsequent to that 
achieved by the time of federation.32 

McHugh J has gone even further, stating in Theophanous that there is "not 
a word in the Constitution that remotely suggests that a State must have a r e p  
resentative or democratic form of government".33 He approved the reasoning 
in the earlier case of Clayton v Heflon.34 In that case it had been argued that 
the upper House of a State Parliament could not be abolished because section 
15 of the Constitution refers to the "Houses of Parliament of the State" and 
impliedly entrenches their existence. The High Court rejected this reasoning 
noting that while the Commonwealth Constitution might assume the existence 
of a State Upper House, it does not impliedly limit the power of a State to 
abolish its upper House.35 

Clayton v Hefion must be contrasted with the more recent High Court judgment 
in Kable v Director of Public Prosecutions (NSV.36 In that case the issues raised 
were whether references to the State Supreme Courts in the Commonwealth Consti- 
tution entrench the existence of Supreme Courts and whether the Constitution de- 
nies State Parliaments the power to confer certain functions on Supreme Courts. 
A majority of the High Court held that the references to the State Supreme 
Courts in the Commonwealth Constitution prohibit the abolition of these 
Courts37 and require them to act in a manner which is not inconsistent with being 
a potential receptacle of federal judicial power.38 The Commonwealth Constitution 
therefore limits State legislative power to confer on Supreme Courts some non- 
judicial functions, such as ordering a person's detention when the person has 
not been found to be in breach of the law, 39 and limits the power of the State 
Parliament to remove the Supreme Court's judicial manner of proceeding, such as 
by the abolition of the rules of natural justicepo at least while the Supreme Court 
is exercising federal judicial power. As Gummow J stated, "the meaning of the 
term 'Supreme Court' in section 73 is to be determined in the process of consttu~ 
tion of the Constitution and is not to be governed merely by legislation of the rele- 
vant StateV.41 

31 McGinty, above 1122 at 208 per Brennan CJ, at 216 per Dawson J, at 252 per McHugh J, 
and at 276 per Gummow J. 

32 Id at 276. 
33 Theophanous, above n2 at 201. 
34 (1960) 105 CLR214. 
35 Id at 248-9 per Dixon CJ, McTiernan, Taylor and Wideyer JJ. 
36 (1996) 70 ALJR 814. 
37 Id at 839 per Gaudron J, at 8434 per McHugh J, and at 860 per Gummow J. 
38 Id at 836 per Toohey J, at 839 per Gaudron J, at 847 per McHugh J, and at 857 per Gum- 

mow 1. 
39 Id at 836 per Toohey J, at 841-2 per Gaudron J, at 850 per McHugh J, and at 856-7 per 

Gummow J. 
40 Id at 847 per McHugh J. 
41 Id at 862 per Gummow J. 
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The main difference between Clayton and Kable is that Kable concerned 
State courts upon which the Commonwealth Constitution permits federal judi- 
cial power to be conferred. State Parliaments, on the other hand, do not play a 
role in the exercise of federal legislative power, although they can affect the 
extent of federal legislative power. For example, under section Sl(xxxvii) of 
the Commonwealth Constitution, a State can refer matters to the Common- 
wealth Parliament, thereby permitting the Commonwealth Parliament to legis- 
late in relation to them. In addition, section Sl(xxxviii) provides that at the 
request or with the concurrence of the Parliaments of all directly concerned 
States, the Commonwealth Parliament can exercise within the Commonwealth 
any power which at the establishment of the Constitution could only be exercised 
by the Parliament of the United Kingdom or the Federal Council of Australasia. 
Thus the State Parliaments may play a significant role in expanding Common- 
wealth legislative power.42 The State Parliaments also exercise concurrent 
legislative power with those powers conferred on the Commonwealth Parlia- 
ment by section 5 1, and exercise residual legislative power, through the pres- 
ervation of State Constitutions in section 106 of the Commonwealth 
Constitution. 

The question here is whether the involvement of the State Parliaments in 
the exercise of legislative power under the Commonwealth Constitution is a 
sufficient basis for a constitutional interpretation which prescribes how those 
State Parliaments must be constituted and function, in the same way that refer- 
ences to State courts in the Commonwealth Constitution have led to interpreta- 
tions which prescribe how they must act and what functions they may not 
perform. On the basis of McGinty, it is unlikely that the High Court would inter- 
pret references to State Parliaments in such a way. The significant distinction is 
that State courts may exercise federal judicial power, whereas State Parliaments 
cannot exercise federal legislative power, even though they can s e c t  the extent 
ofthe Commonwealth's legislative power. It is this crucial difference which is 
likely to lead to a limited reading of references to State Parliaments in the 
Commonwealth Constitution. 

B. Indivisibility 
The second argument is that political discussion is indivisible. It has been accepted 
by a majority of the High Court in previous cases that it is impractical, if not 
impossible, to categorise certain forms of communication as relating to State 
politics as opposed to Commonwealth politics.43 Mason CJ, Toohey and 
Gaudron JJ gave the following reason for this conclusion: 

42 See, for example: Commonwealth Powers (Meat Inspection) Act 1983 (NSW); Common- 
wealth Powers (State Bounty) Act 1992 (NSW); Commonwealth Powers (Poultry Process- 
ing) Act 1993 (NSW); Commonwealth Powers (FamiIy Law - Children) Act 1986 (Vic); 
and Commonwealth Powers (Air Transport) Act 1950 (Qld). 

43 Nationwide News, above nl at 75 per Deane and Toohey JJ; Australian Capital Television, 
above nl at 142 per Mason CJ, at 168-9 per Deane and Toohey JJ, and at 216-7 per 
Gaudron J; Theophanous, above n2 at 122 per Mason CJ, Toohey and Gaudron JJ, and at 
164 per Deane J; Stephens, above n3 at 232 per Mason CJ, Toohey and Gaudron JJ, and at 
257 per Deane J; McGinty, above 1122 at 225 per Toohey J; Muldowney above n4 at 523 
per Gaudron J. 
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The interrelationship of Commonwealth and State powers and the interac- 
tion between the various tiers of government in Australia, the constant flow 
of political information, ideas and debate across the tiers of government and 
the absence of any limit capable of definition to the range of matters that 
may be relevant to debate in the Commonwealth Parliament and to its work- 
ings make unrealistic any attempt to confine the freedom to matters relating 
to the Commonwealth government.44 

Some issues, such as gun control, are joint initiatives of the Common- 
wealth and the States, and other issues, which might directly relate to State 
politics, will often have significant ramifications at the Commonwealth level, 
particularly where the issue is associated with a political party which is repre- 
sented at State and Commonwealth levels. In the L a y  case it was argued that 
although Victorian laws concerning duck shooting are directly a State issue, 
they are also a Commonwealth issue, as people may vote for or against mem- 
bers of political parties in Commonwealth elections on the basis of whether 
their State counterparts supported or banned duck shooting.45 Accordingly, 
the argument proceeds, the freedom of political communication will be under- 
mined unless the States are also limited in their legislative power to restrict 
freedom of political communication at the State level. 

It was this "indivisibility" argument which gave rise to the application to 
re-open Theophanous and Stephens. Dawson J noted during the course of the 
original hearing that the "indivisibility" argument involves the "proposition 
that the implication of freedom of speech which one derives fiom the Com- 
monwealth Constitution operates not only as an inhibition on the legislative 
power of the Commonwealth, but also extends as a guarantee which operates 
in the States9'.46 He appeared to consider that Mr Levy was relying on the 
cases of Theophanous and Stephens to reach this conclusion, leading him to 
encourage the Victorian Solicitor-General to apply for the re-opening of 
Theophanous and Stephens.47 

C. Commonwealth Constitutional Implication as a Limitation on 
State Power 

The issues in Levy, however, seem to have been clouded by this attempt to re- 
consider Theophanous and Stephens. It has long been recognised that a Com- 
monwealth constitutional implication may result in the limitation of the 
legislative power of a State.48 The Constitutions of the States are maintained 
"subject to" the express and implied terms of the Commonwealth Constitu- 
tion.49 Dawson J himself noted in Theophanous that sections 7 and 24 of the 

44 Theophanous, above n2 at 122. 
45 Transcript of proceedings, above n18 at 42,47 and 66 per Mr R Castan QC. 
46 Id at 36-7. 
47 Id at 90-1. 
48 See, for example: Commonwealth v Cigamatic Pty Ltd (in Liquidation) (1962) 108 CLR 

372; R v Smithers; Ex parte Benson (1912) 16 CLR 99, at 108-9 per Griff~th CJ, and at 
109-10 per Barton J ;  and Pioneer Express Pty Ltd v Hotchkiss (1958) 101 CLR 536. See 
more recently: Kable, above n36. 

119 Nationwide News, above nl at 76 per Deane and Toohey J J ;  Theophanous, above n2 at 
156 per Breman J, and at 165 per Deane J; McGinty, above n22 at 205 per Breman a, at 
227 per Toohey J, and at 231 per Gaudron J .  Cf McHugh J in Theophanous at 202 where he 
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Commonwealth Constitution "provide for representative government" and 
that they "not only inhibit Commonwealth legislative power but also prevail 
over any inconsistent State lawm.50 

A distinction must be drawn between replicating a Commonwealth consti- 
tutional implication at a State level, and the application of a Commonwealth 
implication to limit the power of a State Parliament to undermine the opera- 
tion of the Commonwealth implication. For example, in McGinty the High 
Court held that even if there were a Commonwealth implication of equal 
numbers in electorates, this implication does not require there to be equal 
numbers in State electorates.51 The Commonwealth implication would only 
limit State legislative power to the extent that the States were capable of af- 
fecting Commonwealth boundaries. 

The position in McGinty should be contrasted with that in Lay. In Lay,  
the implication in issue is one of freedom of political communication which is 
necessary to support the representative nature of the C:ommonwealth Govem- 
ment, under sections 7 and 24 of the Commonwealth Constitution. A State 
Parliament could enact laws which limit the fieedom of political cornmunica- 
tion of matters relating to Commonwealth elections. Unless prevented by the 
Commonwealth Constitution, a State Parliament could, for example, enact a 
law prohibiting advertising in newspapers by Commonwealth election candi- 
dates, or any comment in newspapers on Commonwealth political matters, or 
the use of any billboards or other forms of advertising or the holding of public 
meetings or rallies in the State where Commonwealth electoral matters are 
discussed. It would seem clear, therefore, that a constitutional implication 
which exists to ensure that the Commonwealth Parliament is genuinely "cho- 
sen by the people" through informed voting, must limit both the legislative 
power of the Commonwealth and the States to undermine genuine choice in 
Commonwealth elections by removing access to political comment and infor- 
mation in relation to Commonwealth matters.52 

D. Does the Commonwealth Constitutional Implication Prevent 
Restrictions on State Political Discussion? 

Once that point is accepted then the next question is whether freedom of 
political communication is indeed "indivisible", and whether it is accord- 
ingly permissible to limit the legislative powers of the Commonwealth and 
the States to restrict communication concerning political matters that relate 
directly to State politics. 

assumed that if the Commonwealth Constitution does not require representative govem- 
ment in the States, then there is no ground for concluding that the constitutional implica- 
tion can invalidate the law of defamation in the States. 

50 Theophanous, above n2 at 190 per Dawson J. See also Australian Capital Television, 
above nl at 184, where Dawson J noted that a Commonwealth constitutional implication 
could have only a limited effect upon the States in the exercise of their concurrent legisla- 
tive powers. 

51 McGinty, above 1122 at 208 per Breman CJ, at 216 per Dawson J, at 228 per Toohey J, at 
252 per McHugh J and at 275 per Gummow J. 

52 Nationwide News, above nl at 52 per Breman J; Stephens, above n3 at 235 per Breman J. 
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The approach of Mason CJ, Deane, Toohey and Gaudron JJ has been that it is 
not practical to draw a distinction between State and Commonwealth political 
matters and that accordingly all political communication within the national 
system established by the Commonwealth Constitution falls within the pro- 
tection of the constitutional implication of fieedom of political communica- 
tion.53 Brennan CJ, on the other hand, has consistently argued that although 
the constitutional implication is "capable of limiting the exercise of the leg- 
islative power of the Parliaments of the States", it only protects political com- 
munication to the extent that it is necessary to support the Commonwealth system 
of government. Hence, in Stephens he held that defamatory allegations con- 
cerning members of State Parliament and how they fulfil their functions are 
not relevant to the Commonwealth implication of fieedom of political com- 
munication.54 McHugh J has also been critical of this "indivisibility" argu- 
ment, noting that it seems really to be aimed at protecting representative 
government at a State and local level, rather than the structure of repre- 
sentative government created by the Commonwealth Constitution.55 

What is really needed is a test which takes into account the relationship 
between the political communication and Commonwealth elections or repre- 
sentative government at the Commonwealth level. It is not a matter of divid- 
ing political communication into Commonwealth and State categories. The 
test must be based on the relationship between the political communication 
and the Commonwealth system of representative government. If there is a 
substantial connection with the Commonwealth, then it matters not that the 
issue is primarily a State matter. If the relationship is remote, tenuous or non- 
existent, then it is submitted that the Commonwealth implication should not 
protect the political communication.56 An example arose in the case of Mul- 
downey.57 There, the State law in question restricted political communications 
in relation to a method of voting in the State. This law clearly did not have 
any impact on Commonwealth representative government, because discussion 
of methods of voting in a State election has no substantial relationship with 
choosing a representative in Commonwealth elections.58 

The difficulty in drawing such distinctions is not sufficient reason for cate- 
gorising all political discussion as "indivisible". The type of distinctions 
which can be made between political discussion relating to State or Common- 
wealth matters are clearer in nature than the boundaries of political communi- 
cation itself. The power of literature, philosophy, science and art to influence 

53 Nationwide News, above nl at 75 per Deane and Toohey JJ; Australian Capital Television, 
above nl at 142 per Mason CJ, at 1689 per Deane and Toohey JJ, and at 215-7 per 
Gaudron J; Theophanous,above n2 at 122 per Mason CJ, Toohey and Gaudron JJ, and at 
164 per Deane J; Stephens, above n3 at 232 per Mason CJ, Toohey and Gaudron JJ, and at 
257 per Deane J; Muldowney,above n4 at 523 per Gaudron J. 

54 Stephens, above n3 at 235. 
55 McGinty, above 1122 at 241. See also Gummow J at 274 who noted McHugh J's argument, 

but observed that it was not necessary to decide the point in that case as it did not concern 
freedom of political communication. 

56 Cf comments by Mason CJ in Australian Capital Television, above nl at 142, to the effect 
that political communication is protected by the implied freedom even when the communi- 
cation has little connection with Commonwealth affairs. 

57 Muldowney, above n4. 
58 Id at 517 per Brennan CJ. 
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people in the way they vote has long been recognised in the United States in 
the debate on what constitutes "political" communication.s9 How does one 
draw the line between a play with a political message or a statue of a naked 
monarch on the one hand, and a letter to the editor in the newspaper or a po- 
litical advertisement on the other hand? The former may be far more effective 
in shaping political opinions than the latter, but a distinction must be drawn 
somewhere, or the freedom of political communication becomes a complete 
freedom of expression. The further the protected category of communication 
strays from the basis of the implication, the weaker the constitutional justifica- 
tion of the implication becomes. Line drawing, although a difficult enterprise, 
is a necessary one if the constitutional implication of freedom of political 
communication is to withstand constitutional attack. 

With or without such a test, it should be acknowledged that the laws re- 
stricting the discussion of State political matters could impede voters in Com- 
monwealth elections from being able to make an "informed" and genuine 
choice. The next step then is to conclude that the constitutional implication 
may limit the power of Commonwealth and State parliaments to make such 
restrictive laws. This would not involve the application of a Wee-standing" 
principle of representative democracy, nor would it confer a personal immu- 
nity or positive right on the people. 

E. Theophanous and Positive Rights 
The concern about the reasoning in Theophanous and Stephens60 seems to be 
related to a different issue. The earlier cases of Australian Capital Television 
and Nationwide News only required the High Court to consider whether the 
implied freedom of political communication acted as a limitation on Com- 
monwealth legislative power. Recognition was also given to the ability of the 
implication to limit Commonwealth executive power,61 although this was not 
in question in the cases. The Theophanous and Stephens cases went further, 
dealing with State legislative power and the common law of defamation. 

In Theophanous the majority held that the implication does not just limit 
the legislative and executive powers which are granted by the Constitution to 
the Commonwealth and through the Constitution to the States. Their Honours 
held that the implication also affected the common law52 and gave rise to a 
"defence" to the application of State defamation laws (be they common law 
or legislation).63 

59 Meiklejohn, A, "The First Amendment is not Absolute" [I9611 Supreme Couri Review 
245. Cf Bork, R, "Neutral Principles and Some First Amendment Problems" (1971) 47 In- 
diana Law Journal 1; but see the retraction of his view in Letter, ABA Journal, February 
1984 at 132, where he asserted that "moral and scientific debate are central to democratic 
government and deserve protection". 

60 in Stephens the Court largely adopted its reasoning in Z4eophanous. Accordingly, it is the 
Theophanous case which is discussed in detail. 

6 1 Nationwide News, above nl at 5 1 per Brennan J at 5 1. 
62 Theophanous, above n2 at 1256 per Mason CJ, Toohey and Gaudron JJ, and at 166 per 

Deane J. 
63 Id at 137 per Mason CJ, Toohey and Gaudron JJ. 
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Mason CJ, Toohey and Gaudron JJ rejected the view that the constitu- 
tional implication is "no more than a restriction on legislative and executive 
power"64 and considered that the common law must also yield to the implica- 
tion. In their view the common law is affected by the implication because the 
common law is subject to the Commonwealth Constitution.65 

Brennan J, on the other hand, agreed that the common law must yield to the 
Constitution,66 but considered that the Constitution does not deal with rights 
and obligations between individuals, and therefore cannot affect the common 
law where it deals with the rights and liabilities of individuals inter se.67 

McHugh J has also been highly critical of the application of the constitu- 
tional implication to the common law.68 He has argued that the alternative 
approach, of developing the common law in a manner which is more conso- 
nant with the constitutional implication, is the more appropriate.69 Thus, the 
common law defence of qualified privilege could be further interpreted so that 
members of the public have reciprocal interests in giving and receiving politi- 
cal communications.7o 

Clearly the common law is "subject" to the Constitution because covering 
clause 5 of the Constitution provides that the Commonwealth of Australia 
Constitution Act binds all courts and judges of every State and part of the 
Commonwealth. However, this begs the question of whether the Constitution 
purports to affect the common law. The common law is clearly not bound by 
provisions of the Commonwealth Constitution which only limit Common- 
wealth legislative or executive power, such as section 116 of the Constitution. 
However, it is reasonable to expect that the courts would develop the common 
law in a manner which is consistent with the principles set out in the Constitu- 
tion, such as freedom of religion. 

By deciding that the common law is "subject" to the constitutional impli- 
cation of freedom of political communication, the majority has attributed to 
this constitutional implication an operation beyond the Constitution, which af- 
fects not only the powers derived from the Constitution, but also external im- 
pediments to the exercise of the freedom. This approach focuses on the 
freedom itself and what is necessary to ensure its protection, rather than the 
role of the implication as a constitutional limitation on power. 

This concentration on the object of the implication rather than its opera- 
tion within the Constitution was even more apparent when the High Court 
dealt with State defamation legislation. The Theophanous case involved the 

64 Id at 127 per Mason CJ, Toohey and Gaudron JJ. 
65 Id at 126 per Mason CJ, Toohey and Gaudron JJ. 
66 Id at 141 per Brennan J. 
67 Id at 153 per Brennan J. See also Nationwide News, above nl at 52. 
68 McGinty, above 1122 at 241-2. See also the judgment of Gummow J at 274-5 where he 

noted McHugh J's arguments and observed that if it were sought to apply the Theo- 
phanous principle, "then the need for further examination of it would arise". 

69 Stephens, above n3 at 265-6. 
70 See also the judgment of Mason CJ, Toohey and Gaudron JJ which agreed that the com- 

mon law defence of qualified privilege must now be "viewed in the light of the implied 
constitutional ffeedom", and that the notion of reciprocal interest and duty must be recon- 
sidered: Theophanous, above n2 at 140. 
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publication of allegedly defamatory material in the States and Territories. Ac- 
cordingly, as the common law of defamation has been modified or codified by 
statute in some jurisdictions,71 the High Court also considered the effect of 
the implication upon State legislation. 

If the constitutional implication were treated as a limitation on power, the 
question would be whether any State defamation legislation was constitution- 
ally invalid because it was beyond the power of the State Parliament to enact 
it. The majority did not challenge the basis of applicable State legislation, nor 
did it undertake the process of "reading it down". If legislation were to be 
read down, the process would involve a consideration of the extent to which 
the legislation impermissibly limits fieedom of political expression. Once this 
is ascertained, the defamation law could be "read down" so that it does not 
apply in such a manner. However, the process undertaken by the majority72 of 
the High Court in Theophanous was different. In determining the application 
of the law, the majority set out a rule which requires the courts to consider the 
personal actions of the defendant. The focus is on whether the defendant was 
aware that the allegedly defamatory material was false, or was reckless as to 
whether it was true or false, and whether the defendant acted "reasonably" in 
publishing the material.73 It is quite clear here that their Honours did not con- 
sider whether legislative power was limited or whether a law had to be read 
down in accordance with that limitation. Instead, the Court granted a limited 
immunity to publishers, which is conditional upon their honesty and "reason- 
ableness", and for which they bear the onus of proof,74 thus establishing a 
form of "defencew.75 Their Honours noted that this "defence is available in 
all Australian jurisdictions, whether the law to be applied is the common law 
or statute law."76 

By finding that the implication gives rise to a defence to valid laws, Ma- 
son CJ, Toohey and Gaudron JJ transform the implication into, at the very 
least, a "personal immunityn?7 It could also be characterised as a "personal 
right"78 to fieedom of political communication, which cannot be abrogated 
by the law, as long as the right is exercised in an honest79 and reasonable 
manner. The question then arises whether a personal right to freedom of po- 
litical communication can be interpreted as giving individuals a "positive 
right" against the world at large to communicate in political matters. Can such 
a "positive right" be enforced against media organisations or schools or clubs 
which have rules or policies which might restrict political communication? 

71 Id at fh 56 per Brennan J. 
72 The use of the term "majority" in this part refers to the judgment by Mason CJ, Toohey 

and Gaudron JJ. Deane J did not accept the need to establish the "defence", but joined 
with Mason CJ, Toohey and Gaudron JJ in the making of their orders, so that a clear ma- 
jority order could be given. 

73 Theophanous, above n2 at 137 per Mason CJ, Toohey and Gaudron JJ. 
74 Id at 137 per Mason CJ, Toohey and Gaudron JJ. 
75 Id at 138 per Mason CJ, Toohey and Gaudron JJ, where they started described it as a 

"defence based on the implied freedom". 
76 Id at 140 per Mason CJ, Toohey and Gaudron JJ. 
77 Id at 148 per Breman J. 
78 Ibid. 
79 "Honest" is to be taken here as meaning being unaware that the published material is false 

and not being reckless as to whether it is true or false. 
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Mason CJ, Toohey and Gaudron JJ did not consider that subjecting the 
common law to the application of the constitutional implication involves 
the conferral of "positive rights". They concluded that it was unnecessary to 
decide in Theophunous whether the implication could constitute a source of posi- 
tive rights.80 Deane J initially distinguished ' 'he standing rights enforceable 
against either the world or particular persons who are under a corresponding 
duty" from rights which flow fiom constitutional restrictions upon legislative, ex- 
ecutive or judicial power>l and which allow the citizen to challenge laws or acts 
which are beyond power. His Honour later, however, re-described the second 
category as constitutional restrictions on "Commonwealth and State laws and 
powers", thus permitting the constitutional implication to affect the common law 
as well as the validity of legislation, without extending further into the area of 
"free standing rights".82 It appears that the majority considered that although the 
application of the implication could extend beyond the Constitution to affect the 
common law, this would not necessarily result in the establishment of individual 
positive rights against the world at large. 

Brennan J, however, considered that the majority was attempting to estab- 
lish afreedom to communicate and receive political opinions and information, 
rather than a ffeedom ffom legal regulation of political discussion, where that 
regulation is derived from the Constitution. Brennan J described the former 
kind of freedom as an "absolute freedom", and the latter as a "constitutional 
fieedomW.83 Once afreedom to communicate is established, it will necessarily 
extend to "what is needed to facilitate or permit its full enjoyment",g4 and 
therefore amount to a "personal right". 

Certainly, it is more consistent with the text and structure of the Constitu- 
tion to characterise the implied freedom as a negative restriction on power, 
rather than as a "positive" or "personal" right. That is because the legislative 
powers in section 51 of the Constitution are made "subject to this Constitu- 
tion", as are the constitutional powers of the States through section 106. 
These powers are therefore "subject to" the implication derived fiom the 
Constitution that there must be fieedom of political communication in order to 
ensure the effectiveness of the system of representative government estab- 
lished by the provisions of the Constitution. The legislative and executive 
powers of both the States and the Commonwealth, which are derived fiom or 
through the Commonwealth Constitution, are therefore to be interpreted in a 
manner that is consistent with this implied freedom. To go further and to pro- 
tectthe fkedom itself against any kind of threat, be it from common law, indi- 
viduals or other external forces, is to move the implication outside the 
Constitution, and to detach it from its source. 

Dawson J's concern about a "free-standing" right logically arises, there- 
fore, in relation to the aspects of Theophunous which deal with the common 
law and which create a defence to State laws concerning defamation. Neither 

80 Theophunous, above n2 at 125 per Mason CJ, Toohey and Gaudron JJ. See also Cunlifle, 
above n3 at 299 per Mason CJ. 

81 Theophunous, above n2 at 168. 
82 Ibid. 
83 Id at 146 per Brennan J. 
84 Id at 148 per Brennan J. 
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of these points is at issue in the Levy case. The only part of Theophanous 
which is relevant to the Levy case is the issue conceming the "indivisibility" 
of political communication, and whether the constitutional implication applies 
to limit State legislative power in relation to State political issues. Technically, as 
Theophunous actually involved a limitation on State power in relation to political 
discussion about Commonwealth matters, it is not really appropriate to re-open 
Theophanous on this ground at all. It is Stephens alone which would have to be 
re-opened to deal with the question of whether the constitutional implication 
of freedom of political communication may limit State legislative power in re- 
lation to State political matters,85 although it must be recognised that most of 
the judgments in Stephens refer back to reasoning in the judgments in Theo- 
phanous. 

Accordingly, Levy seems to be a very poor vehicle to use to re-open Theo- 
phanous, as it will not allow the Court directly to consider the controversial 
aspects of the Theophanous decision. 

5. Lange v Australian Broadcasting Corporation 
A far better case for the reconsideration of Theophanous and Stephens is that of 
Lange v Australian Broadcasting Corporation This case concerns a defamation 
action brought by Mr David Lange, the former New Zealand Prime Minister, 
against the Australian Broadcasting Corporation, for the broadcast on Four 
Corners of a New Zealand documentary conceming alleged improper deal- 
ings between the New Zealand Government and "big business" in order to se- 
cure and reward political donations. The ABC has raised as a defence the 
freedom of political communication implied by the Commonwealth Constitu- 
tion, and in doing so must rely on Theophanous and Stephens. This case 
would bring directly into issue the concerns about the application of the irnpli- 
cation of freedom of political communication, to the extent that it is both a 
limitation on State legislation and the common law. 

However, as with the Levy case, there is a significant problem with the 
Lange case. The impugned broadcast concerned the propriety of New Zealand 
election funding. It has no direct bearing on Commonwealth elections or the 
Commonwealth system of representative government. The most that could be 
argued is that the alleged scandal involving the New Zealand Labour Party 
might taint by association the Australian Labor Party, which was in Govem- 
ment at the Commonwealth level at the time. The Four Corners introduction 
to the story noted that "there are many parallels in the recent history of the 
Labor Party in Australia and New Zealand", and made reference to both the 
business links forged by "WA Inc." and the personal connections between the 
then Prime Minister, Mr Bob Hawke, and certain business people. Apart fiom 
these general references, however, the specific subject matter of the program and 
the allegedly defamatory imputations drawn fiom it, relate solely to matters in 
New Zealand concerning New Zealanders. 

85 The Stephens case concerned an allegedly defamatory statement about members of State 
Parliament going on travel "junkets", and therefore clearly related to a State political 
matter. 
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The High Court has stressed that the constitutional implication of free- 
dom of political communication only exists to support the elements of rep- 
resentative government contained in the Commonwealth Constitution.86 
Moreover, the arguments concerning indivisibility are based upon the con- 
stitutional relationship between the Commonwealth and the States.87 The 
question here is whether the argument that political communication is "in- 
divisible" extends beyond political communication about Commonwealth, 
State or even local government matters, to political communication about 
matters in other countries. 

In support of the "indivisibility" argument it could be contended that 
political discussion about foreign matters may be highly relevant to 
Commonwealth elections where it is related to Commonwealth policy deci- 
sions. For example, criticism of a country for using Australian military aid to 
crush democratic movements of its own citizens, would reflect on Common- 
wealth policy in giving the aid, and may have a bearing on Commonwealth 
elections. The real question is the relationship between the political communi- 
cation and the ability of Commonwealth electors to make an informed choice in 
electing their representatives to the Parliament under sections 7 and 24 of the 
Constitution. 

It would undermine the basis of the Commonwealth implication of free- 
dom of political expression if it were used to protect criticism of political can- 
didates in local elections in Finland or Venezuela, on the basis that it is 
"impracticable" to draw the line between different types of political communica- 
tion. Clearly, lines will have to be drawn sooner or later, and it would be pref- 
erable to establish a test that requires there to be a substantial relationship 
between the subject matter of the political communication and representative 
government at the Commonwealth level. Such a test should apply generally to 
political communication concerning both State and foreign matters. 

6. Conclusion 
Both the Levy and Lange cases could, and possibly should, be determined 
without the need to reconsider the Theophanous and Stephens cases and the 
operation of the implied freedom of political communication. The Levy case is 
clearly an inappropriate vehicle for the reconsideration of Theophanous and 
Stephens, although the Lange case would at least give the Court the opportu- 
nity to do so, if it so wished. 

If the High Court were to re-open Theophanous and Stephens, it is con- 
tended that it should: 
1. establish a test that requires there to be a relationship between the nature 

of the political discussion in question and the ability of members of the 

86 McGinfy, above 1122 at 208 per Brennan CJ, at 216 per Dawson J, at 228 per Toohey J, and 
at 23 1 per Gaudron J. See the comments made in Cunlrffe, above n3 at 327 per Brennan J, 
and at 336 per Deane 1, querying the application of the implication of freedom of political 
communication, to communications made by aliens, because aliens do not have the right 
to vote and therefore the link is cut with representative government. 

87 Nationwide News, above nl at 75 per Deane and Toohey JJ; Australian Capital Television, 
above nl at 142 per Mason CJ, and at 216-7 per Gaudron J. 
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public to make a free and informed choice as to how they are to be 
governed at the Commonwealth level;8* 

2. confine the application of the implication to the limitation of the 
legislative and executive power of the Commonwealth and, where 
appropriate, the States; and 

3. develop the common law of qualified privilege to permit Australians, in 
good faith, to participate in free political discussion. 

If the common law of defamation were to be developed in a way which is 
consonant with the constitutional implications of representative government 
and freedom of political communication, and if State Parliaments were limited 
in their power to override the common law in a manner which limits freedom 
of political communication, then the same outcome as that in Theophanous 
and Stephens would be achieved, but by a method with strong constitutional 
foundations which is not as vulnerable to attack as the current law. 

88 This is not intended to preclude the possibility that a State Constitution may also contain 
an implication of freedom of political discussion which would prevent State Parliaments 
from limiting political discussion in relation to State matters. 




