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l .  Introduction 
It is rare in life to have the last word, and so I will be brief. After all, I have already 
had an opportunity to set out my views on purposive interpretation of the 
Australian Corporations Law in the modern regulatory state.' Michael Whincop's 
thoughtful and provoking comments do however raise some fundamental 
questions.2 He moves the discussion slightly, from the method and content of 
purposive practical reasoning ('PPR'), to the norms underlying corporations law 
regulation. In doing so, he insinuates the values of economic/private law principles 
as having a claim to be a 'natural ethics' of corporations. He ignores the fact that 
the Corporations Law contains provisions which evidence a break with the 
assumptions of the market as embedded in the general law of companies.3 The 
extent to which these more public-regarding values4 displace those of private 
ordering depends on the context surrounding the provision and the Corporations 
Law as a whole. This is exactly the reason for a flexible method of statutory 
interpretation such as PPR. Through whichever interpretive factor they are 
manifested, PPR allows values from both the market and the state to inform 
statutory provisions, administrative regulations and the interpretive process which 
constitutes them. PPR does this in a fashion which respects the authority of the 
legislature and the social values of electors. 

* Senior Lecturer, Faculty of Law, University of Sydney and Professor elect, Faculty of Law, 
Monash University. I am grateful to Teresa Somes for her research assistance. 

1 Kingsford Smith DA, 'Interpreting the Corporations Law: Purpose, Practical Reasoning and the 
Public Interest' (1999) 21(2) Syd L Rev 161. 

2 Whincop M, 'The Immanent conservatism of Corporate Adjudication: Thoughts on Kingsford 
Smith's 'Interpreting the Corporations Law' ' (2000) 22(2) Syd LR 273. 

3 For example the assumption that the economic structure of corporations will ensure all 
stakeholders have equal access to information; that there is equality of bargaining power 
between stakeholders supported by equality of access to remedies; that the economic structure 
of corporations ensures accountability and control of management (for example, through the 
market for corporate control). 

4 For example, values promoting the disclosure of information and transparency of transactions; 
promoting accountability of management and the democratisation of economic forms such as 
corporations; promoting collective action by stakeholders to support the former values. 
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The main points I made initially were these. Law governing corporations in 
Australia is now mainly of statutory origin, implemented administratively. The 
values underlying corporations laws of statutory and administrative origin are 
more than ever public-regarding and captured in policy programs. Legislation is 
usually provoked by perceived failings in the general law of companies. Sections 
109H and 109J of the Corporations Law require all interpreters of the Law to do 
so purposively, but no guidance is given about the content and method of 
purposive interpretation. In the absence of this specification, busy judges often 
though not always, naturally turn to the pre-existing general law principles of 
companies for interpretive material. This I argued, can have the effect of reversing 
legislative changes in the course of interpretation, and narrows the effectiveness of 
remedies. Instead, I propose a purposive practical reasoning approach to 
interpretation which seeks meaning from the statute itself, and the processes of its 
creation and implementation. I argue that PPR is more likely to promote the public 
interest behind statutory change; it is more public-regarding. 

In reply Whincop accepts5 that statutory interpretation of the Corporations 
Law does often rely on the general law of companies. Seeing the corporation as a 
bundle of contracts, or a relational contract! Whincop sees the 'private law 
baselines' inherent in the general law of companies as ideal. Asserting there are 
few externalities of corporate action, he denies the need for state intervention 
through legislation or administration. ~xternalit ies~ are effects or costs of 
corporate action which are not paid for by the corporation, but are borne by 
outsiders. Examples are liabilities to employees on corporate insolvency8 and 
pollution.9 Whincop's position is that the economic structure of corporations will 
preclude or reverse such externalities,1° and that legislation is rarely needed. 
Instead, I argue that when the Corporations Law addresses such externalities, and 
other market failures, there is a break with the values of private ordering, and more 
collective values are involved. Through PPR, collective values can and should be 
permitted to invigorate the interpretation and operation of Corporations Law 
provisions. I return to the question of externalities below. 

5 Above n2 at 274 
6 The significance of this is explained below in the text surrounding n26-28. 
7 See Posner R, Economic Analysis ofLaw (sih ed, 1998) 435. 
8 See Briggs v James Hardie & CO P& Ltd (1989) 7 ACLC 841; Baxt R, 'The Need to Review 

the Rule in Salomon's Case as it Applies to Groups of Companies' (1991) 9 C&S W 185. 
9 This accords with the Coase theorem: see n10. Yet the externalities of pollution have not been 

compensated by contracts because Coasian trade was posited in a perfect market situation which 
in reality can never be found. Legislation is required. There are some costs, such as permanent 
environmental degradation that can never be compensated for or reversed, and this has to be 
controlled by prohibition (for example, pollution from nuclear reactors) which requires the 
intervention of the state. See Storey DJ, 'Economics of Water Pollution Control: an Application 
of Posner's Law?' (1976) 3(1) British Jof  L andSocie& 76. 

10 Classically this is done by contracting between the economic actor and the victim to compensate 
for the externality: Coase RH, 'The Problem of Social Cost' (1960) 3 Jof Law and Economics 
1. The practical impossibility of this, because of the problem of transactions costs, has long been 
recognised. 
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Whincop then asserts there are enduring norms (or values) of corporations law, 
and that these should not be displaced by norms inherent in the policy informing 
Corporations Law provisions. He offers a series of canons for interpretation of the 
Corporations Law, which unsurprisingly mirror the supposed enduring norms 
identified earlier. Together they amount to a passivity thesis, arguing that the 
economic relations underlying corporations or the related general law of 
companies will usually achieve optimal outcomes. It is these norms that Whincop 
would have us adopt as canons for the interpretation of the Corporations Law, a 
modem regulatory statute. 

Whincop suggests that I am unduly critical of corporate adjudication. This 
implication sits uneasily with my detailed appreciation of Justice Ormiston's 
reasoning in Morley v Statewide Tobacco Services Ltd. He also overlooks the 
latter portion of the article which is an exhaustive account of the best examples of 
PPR corporate adjudication already in the law. What I do seek to do, is to suggest 
a method for the purposive interpretation required by section 109H of the 
Corporations Law. I then marshal existing decisions to demonstrate that a small 
body of authority already exists in support of the method I suggest. A strong 
justification for a PPR approach to the Corporations Law, is its correspondence 
with the best current interpretive practice and judicial self-knowledge. 

2. Externalities, Regulation and the Public Interest 
In the conclusion to my article I stated 'the regulation we have been discussing is, 
desirably, of a mixed economy, where both public and private values CO-exist. The 
point of that article is, emphatically, not to deny the importance of private 
transactions and the values they embody. Rather, it is to argue that there is often a 
public interest in the regulation of the undesirable by-products of otherwise 
beneficial transactions.'12 One type of undesirable by-products of private 
transactions is what economists (and Whincop) refer to as externalities, and I have 
explained this idea in a preliminary way above. 

Whincop attempts to divert us from the question of regulating corporate 
externalities, by arguing for two meanings of 'public-regarding'. He asserts both a 
'welfarist' and 'analytical' meaning of the term. He argues the 'welfarist' sense of 
the term has no content (and therefore no relevant meaning) because corporate 
activity results in few externalities. On the other hand he argues a supposed 
'analytical' sense of the term which makes 'explicit reference to the policies and 
purposes of the enacting legislation'.13 This is unsustainable for two reasons. 

First, within the economic paradigm Whincop favours, regulation of market 
activity is only justified in the event of market failure permitting uncompensated 
externalities.14 On his assertion (which I refute below) there are few externalities 

11 119931 1 VR App Div; originally Statewide Tobacco Services v Morley (1990) 2 ACSR 405 
(Ormiston J). 

12 Above nlat  199. 
13 Above n2 at 275. 
14 Above n7. 
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to justify 'welfarist' legislation. It seems odd to accept a logically subsequent 
'analytical' meaning of public-regarding, when you don't allow the 'welfarist' 
precursor. Public-regarding is a large term which designates acting in the public 
interest, whether developing policy to address externalities or interpretation to 
implement consequent legislation.15 It is really creating a smokescreen to hide my 
next point, to suggest that the 'welfarist' sense of the term has no operation. 

Secondly, empirically the externalities of corporate behaviour are 
ubiquitous.16 Whincop acknowledges an important one when he discusses the 
underproduction of information about the firm in the context of the offer of its 
securities to new investors.'' A current and pressing externality receiving 
Government attention is the failure of insolvent corporations to pay the accrued 
entitlements of their employees. The announcement on 22 July 1999 that the 
Council of Ministers has agreed to amend the Corporations Law to include 
provisions to better protect accrued employee entitlements from corporate 
insolvency was prompted by the closures of the Oakdale Colliery, the Mountain 
Maid Cannery and the Ishanti Mine at cobar.18 In response to the absence of any 
scheme to protect employee funds, Cabinet has approved payment of owed 
entitlements to the Oakdale employees out of the coal industry long-service leave 
fund. l 9  

The subsequent appointment of a liquidator to National Textiles Limited has 
accelerated government action on this issue, culminating in the introduction to 
Parliament of the Corporations Law Amendment (Employee Entitlements) Bill 
2000. This legislation both creates an offence for deliberately trying to avoid the 
payment of entitlements, and deems a company to incur a debt under section 588G 
of the CL if it enters an 'uncommercial transaction'. Actions by the liquidator and 
in default of the liquidator by an employee may lead to recovery of entitlements, 
and to consequential liability for company and directors. This is a legislative 
attempt to deal with the externalities of limited liability, and changes the balance 

15 One important sense in which the term has been elaborated is as a curb on interest group power 
which might divert regulatory purposes from the public interest, Macey JR, 'Promoting Public- 
Regarding Legislation Through Statutory Interpretation: An Interest Group Model' (1986) Col 
L Rev 223. 

16 The main externalities arise from the limited liability status of corporations. The most developed 
literature on this question is in the area of losses to unsecured creditors when the corporation 
becomes insolvent. The insolvent trading and administration provisions of the CL address these 
externalities, though very imperfectly especially in relation to employees' accrued entitlements; 
see Blumberg P. 'Limited Liability and Corporate Groups' (1986) 11 J of Corp L 573; 
Easterbrook FH & Fishel DR, 'Limited Liability and the Corporation' (1985) 52 U Chic LR 89; 
Collins H, 'Ascription of Legal Responsibility to Groups in Complex Patterns of Economic 
Integration' (1990) 53 MLR 731; Kahn-Freund 0 ,  'Some Reflections on Company Law 
Reform' (1944) 7 MLR 54. 

17 Above n2 at 285. Lack of disclosure will be a source of externality if it allows misleading or 
deceptive behaviour in relation to the corporation. 

18 Noonan G, 'The Corporate Black Hole that Ate their Payouts' SMH(5 July 1999). 
19 Dodson L & Martin C, 'Oakdale Fallout: Business May Have to Fund Safety Net' AFR 19 

August 1999. 
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in the law between the private law values of the general law of companies and the 
public interest in the welfare of company employees. 

Except in rare cases such as the Mountain Maid cannery, where the union 
superannuation fund was a substantial shareholder in the company, the board and 
shareholders have little incentive to transact with employees to render their 
entitlements insolvency proof.20 Nor in most cases, have employees the power to 
impel a corporate employer to do so. As a result of market imperfections such as 
inequality of bargaining power, collective action problems, transactions costs and 
informational deficiencies such externalities remain uncompensated, unless 
addressed by legislation. 

Corporations Law provisions may limit corporate activity and ameliorate 
externalities. These provisions are often embedded in values more collective than 
those in the relational model of the corporation and the general law of companies. - . - .  . . . . - .  . - . .  ,. .. 
lhey are weltarist being to improve the position ot the beneticlarles or tne 
provisions,21 sometimes redi~tr ibut ive~~ and occasionally introduce non-market 
values.23 These values, captured in the language, legislative history and operation 
of some Corporations Law provisions, represent a break with the values of the 
general law of companies. Hence we find ourselves interpreting legislation in a 
context where values are drawn from both the market and the state, and where the 
flexibility and weighing method of PPR commends itself. 

3. Enduring Norms of Corporate Law 
A s  Richard Posner did two decades ago in relation to the common law generally?4 
Whincop argues that continuing the application of the general law of companies is 
justified because it delivers efficient outcomes. The enduring norms of corporate 
law are given a theoretical explanation through their apparent coincidence with 
that of the economist's perfect market. 

This chain of reasoning depends for its beginning on seeing the corporation as 
a contract, or 'nexus of  contract^'.^^ I accept that Whincop's view of the 
corporation encompasses the more sophisticated relational contractual view - a 
structure of relations designed to support and encourage long term undertakings, 

20 For example, by placing those entitlements on trust; instead reserves or provisions are made in 
company accounts for these entitlements which acknowledges that they are owing, but renders 
the employees no more than unsecured creditors of the corporation, should it become insolvent. 

21 Investor protection provisions are good examples; see for example, the prospectus regime in 
Chap 6D, ss995 (misleading and deceptive conduct), 997 (stock market manipulation), and 1324 
(standing for an injunction) of the Corporations Law, and sl2DA Australian Securitres and 
Investments Commission Act 1989 (Cth). 

22 For example, Pt 9.4B Corporations Law. 
23 For example the obligation upon the chair of a public company to allow members a reasonable 

opportunity to ask questions of management (s250S) or the auditor (s250T) or make comments 
at the Annual General Meeting which promotes the values of participation and is another 
indicator of the slow democratisation of economic business forms. 

24 Posner R, Economic Analys~s ofLaw (1977), currently in its 5th edition (1998). 
25 See above n2 at 279; Easterbrook FH & Fischel DR 'The Corporate Contract' (1989) 89 Col 

LR14 16, and The Economic Structure of Corporate Law (1991) at Ch l .  
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rather than the instantiated, uni-time model of the contract common in much neo- 
classical economic analysis.26 Although Mcneil's path-breaking work on 
relational contracting leaves behind many of the conceptual rigidities of the neo- 
classical much of this has not survived the translation in the academy 
of the idea of relationalism to the corporate contract. Macneil writes at length 
about the need for economic analysis to recognise as theoretically significant the 
social and power relations surrounding long term contracts.28 

Much recent writing in the law and economics of corporations on relationalism 
concentrates on share and bondholder contracts with and has little 
to say about other constituencies affected by the corporation, such as employees or 
the community. Although this literature tends to dismiss the mandatory rules of 
corporations legislation as 'trivial',30 in fact it is here that the interests of 
constituencies other than investors and managers are 'concretised' and fed into the 
legal system. This is where the corporate realities of lack of voluntarism, 
inequality of bargaining power, and the related question of collective action 
problems are sometimes addressed,31 because these deficiencies stand in the way 
of contracting to extinguish externalities or prevent them in.the first place. The 
intervention of the state is required to introduce values to ensure equity, as much 
as the market may deliver efficiency. 

Adopting the relational contract model of the corporation loads the dice with 
the values of the market. This may have appropriately underpinned the general law 
of companies in the eighteenth and nineteenth centuries. However, today 
overwhelming corporate power, changes in social attitudes to the treatment of 
employees and minority shareholders, the social costs of corporate behaviour and 
the privatisation of welfare provision demand state intervention to introduce 
collective values. Hence, statutory interpretation of the Corporations Law finds 
itself between the market and the state. It also means that Whincop's claim to have 

26 Macneil, IR 'Contracts: Adjustment of Long Term Economic Relations Under Classical, Neo- 
classical and Relational Contract Law' (1978) 72 Northwestern UL Rev 854; Macneil IR, 
'Economic Analysis of Contractual Relations' in Burrows P & Veljanovski CG (eds), The 
Economic Apprwch to Law (1981) at 61; Whincop M, 'A Relational and Doctrinal Critique of 
Shareholders' Special Contracts' (1997) 19(3) SLR 3 14. 

27 See Macneil id. 
28 See above 1126. 
29 Which Macneil suggested might not even be relational, although of lengthy duration, above n26. 

See for example Black B, 'Agents Watching Agents: The Promise of Institutional Investor 
Voice' (1992) 39 UCLA LR 81 1. 

30 See Easterbrook & Fishel, The Economic Structure of Corporate Law above n25; Black BS 'Is 
Corporate Law Trivial? A Political and Economic Analysis' (1990) 84 Northwestern UL Rev 
542; Whincop M ,  'Of Fault and Default: Contractarianism as a Theory of Anglo-Australian 
Corporate Law' (1997) 21 MULR 187. The idea is that the structure of contracts making up 
corporations is determined by economic relations and not by law embedded in norms other than 
economic. Corporate law is trivial because at best it supplies 'default' rules, and at worst, is 
completely irrelevant. 

31 All these difficulties are endured by involuntary creditors (for example, tort victims of the 
corporation, small contractors with the corporation and customers, none of whom are usually 
said to be truly voluntary), employees and minority shareholders. 
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identified enduring norms of the general law of companies, which unmodified can 
guide interpretation, is unsustainable. 

Having identified the central reason why the general law of companies is by 
itself insufficient as a source of interpretive material for the modem Corporations 
Law, I will spend a few words on the specifics of the 'enduring norms' that 
Whincop believes he has identified. Whincop presents a mixed passivity thesis - 
reasons why static rules better facilitate corporate contracting mixed with doubts 
about courts' ability to adjudicate in company matters. On the second point, I have 
already indicated that some regulatory tasks are done better by agencies, and 
judicial deference to agency policy will often be appropriate.32 In relation to the 
first, static rules of company law certainly serve Whincop's conception of the 
corporation as a contract, and those within the corporation who benefit from that 
conceptualisation. But we have already seen that a contractual conception of the 
company needs to be augmented legislatively, to deal with externalities and other 
market failures, and to deliver equity to stakeholders who cannot obtain it through 
market relations alone. 

4. Canons and Consewatism 
The canons of interpretation for which Whincop contends, flow straight from his 
supposed enduring norms of corporate law. They are designed to operationalise his 
passivity thesis. It doesn't take much reading between the lines to see that 
Whincop is very uncomfortable with mandatory rules of whatever origin, and that 
his passivity thesis sees a minimalist role for courts in corporate affairs 
generally.33 It is an argument to allow contracting (and the conservative values it 
embeds) pre-eminence in corporate constitution and governance. In asserting 
canons which share the same values as his enduring norms, Whincop wants an 
interpretive method which excludes values other than those from the general law 
of companies. He attempts to slide these over from the general law to the 
legislation, irrespective of the fact that the interpretive factors available in the PPR 
approach may indicate a legislative intent to break from pre-existing values. Why 
else would parliament bother to legislate? 

canons are not neutral but are repositories of values.34 To further identify the 
values behind the canons Whincop advocates, we should ask why all but one of 
them directs courts to defer to the wishes of contracting parties, or do nothing. By 
contrast, the canons which Cass Sunstein proposes35 are designed to bring the 

32 See above n l  at 197-99. 
33 We can really only guess at what Whincop's attitude is to the role of the Australian Securities 

and Investments Commission, as this is a conspicuous gap in his response to my article which 
to be fair he acknowledges, n2 at 281-282. 

34 Sometimes as Karl Llewellyn demonstrated so convincingly, canons are so contradictory or 
vague in their specification, that they provide very little constraint on judicial decision making 
anyway; see Llewellyn KN, 'Remarks on the Theory of Appellate Decision and the Rules or 
Canons About How Statutes are to be Construed' (1950) 3 Vanderbilt LR 395. 

35 Sunstein C, 'Interpreting Statutes in the Regulatory State' (1989) 103 HLR 405. Whincop 
assumes he is modeling himself on Sunstein's canonic approach to statutory interpretation. 
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value system behind modem statutory interpretation into line with the purposes 
and objects of the regulatory state. Finally, the method of Australian purposive 
interpretation is not ready for a change as dramatic as that suggested by ~ u n s t e i n ? ~  
and nothing Whincop says alters that assessment. 

Let us spend a moment on the disclosure canon Whincop proposes. He is at 
pains to point out that legislation requiring information disclosure is derived from 
nineteenth century principles of the general law of companies. But why, if these 
were so effective, did legislation appear? The answer is that even the disclosure 
principle can be abrogated contractually.37 Mandatory rules are required to ensure 
that there is sufficient information in the market for processes such as price 
formation of ~ecurities,~' and the avoidance of fraud. 

How does PPR interpretation of disclosure obligations compare with 
Whincop's disclosure canon? That canon, although preferring disclosure, gives no 
assistance with the content of any obligation, or its extent, because canons tend to 
be all or nothing statements39 whereas the interaction and weighing of factors 
implicit in PPR, allows both market and regulatory state values to be considered. 
There is a wide variety of type and purpose in disclosure obligations in the 
Corporations Law, and the PPR approach gives more guidance than the mere 
assertion of a canon. The context of the creation and operation of a provision, 
provides a lot of information about purpose and about meaning. The canon is like 
a line drawing, and by comparison the practical reasoning approach introduces 
colour, texture and depth, towards a more nuanced and complete picture of 
Parliament's purpose and object. 

5. Conclusion 
In my desire to demonstrate the significance of more public-regarding approaches 
to interpretation, some may argue I under-rated the importance of market values. 
As the above quote  demonstrate^,^^ I have always considered both important, 
although collective values promoted by the state must sometimes have priority. In 
many instances the Corporations Law contains what are really statutory analogues 
of general law principles, and in those circumstances those principles should be 

36 See above nl  at 174. 
37 Imperial Credit Association v Coleman (1873) LR 6 HL 189; Hely-Hutchinson v Brayhead Ltd 

[l9681 1 QB 549 CA; Re City Equitable Fire Insurance CO Ltd [l9251 Ch 407. The latter case 
was so gross an example of how contract can be used to exclude director's liability (although it 
was not limited to disclosure) that it incited a political response in the establishment of the 
Greene Committee. That body recommended legislation to limit the use of contracts to relieve 
and indemnify directors in respect of liability to the company, modem versions of which 
provisions remain in the Corporations Law. Subsequent legislation also mandated disclosure of 
contracts or other interests, between the director and the company; see Baker CD, 'Disclosure 
ofDirectors' Interests in Contracts' [l9751 JofBus Law 181. 

38 See Gordon J & Komhauser L, 'Efficient Markets, Costly Information and Securities Research' 
(1985) 60 NYUniv LR 761. 

39 Canons either apply or they are rebutted by certain factors in the interpretive circumstances. It 
is difficult for them to CO-exist with other values. 

40 See the text surrounding 1-112. 
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one of the interpretive factors included in the PPR method. Even in these cases 
there are usually salient departures from pre-existing principles, and these are 
weighty interpretive  consideration^.^' Sunstein's canonic approach is an inspiring 
example of bringing statutory interpretation into line with the purposes and objects 
of the regulatory state, but for the reasons I have indicated I think that PPR lends 
more flexibility to the task of integrating the values of the market and the state. 
Although I reject his 'immanent conservatism' Michael Whincop has been a 
generous and worthy opponent in this important debate over which values and 
methods best 'promote the purposes and objects of the ~ a w ' . ~ ~  

41 For example, s232(2) CL is often said to mirror the general law principle that directors must act 
bona fide for the proper purposes of the company. The wording of the statutory analogue and 
the views expressed in Hansard on enactment of the provision, certainly appear to suggest such 
a concordance. The difficulty here is the criminalisation of the liability for breach of the 
statutory duty. Although some people think of liability for constructive trust as the equitable 
equivalent of a 20 year gaol sentence, the level of public interest inferred from the introduction 
of criminal liability suggests interpretive factors additional to the general law principles are 
relevant. 

42 Section 109H Corporations Law. 




