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l .  Introduction 
In 1994, 800000 Rwandans were murdered in a hundred days, a mass murder rate 
faster than the Nazi exterminations during the ~01ocaust.l This staggering figure 
provokes disbelief, more so because it was not prevented by the international 
community or the United Nations, who ultimately withdrew its military protection 
and enabled further slaughter to take place.2 The Genocide Convention, 
customary international law, the international system of 'security', and the 
burning memory of the Holocaust all did little to protect the victims of inter-ethnic 
rage in Rwanda. 

The 50-odd years since the entry into force of the Convention on the Prevention 
and Punishment of the Crime of Genocide have been marked by a near absolute 
lack of enforcement of the Convention. The first ever conviction for genocide was 
only handed down on 2 September 1999, when the International Criminal Tribunal 
for Rwanda held Jean-Paul Akayesu responsible for genocide committed in 1994. 
The Akayesu case remains subject to appeal, and the first genocide conviction to 
be upheld after all appeals were exhausted - the Serushago judgment - was only 
confirmed on 14 February 2000 .~  The first claim of genocide by one State party 
against another remains pending before the International Court of Justice, seven 
years after it was lodged by Bosnia-Herzegovina against the former Yugoslavia. 
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1 Philip Gourevitch, We wish to inform you that tomorrow we will be killed with our families - 
Stories from Rwanda (1998) at 120. 

2 Ibid. 
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Perhaps it comes as no surprise, in such a world as this, that there remain over 
48000 Holocaust-linked accounts in Swiss banks.4 

Clearly, a holistic and vigilant approach is necessary to ward off the return of 
the horrendous crime of genocide.5 Acts of genocide have historically been 
complex products of politics, culture, economics, history, technology, mass 
psychology, and above all, the collapse of individual moral responsibility. While 
the promulgation of laws alone is not sufficient to prevent genocide, law is 
nevertheless a fundamental aspect of prevention.6 Along with war crimes and 
crimes against humanity, genocide has been declared the ultimate criminal act by 
the international community, a super-rule with the status ofjus cogens, from whlch 
no derogation is permitted. Genocide is prohibited both by treaty and customary 
international law,7 and is widely considered a crime of universal jurishction. 
States have the extraterritorial power to punish genocide wherever it occurs, 
regardless of nationality, subject to no defences, and hindered by no statute of 
 limitation^.^ Unlike many international treaties, the Convention makes both States 
and individuals responsible for acts of genocide, and the Convention permits the 

3 Prosecutor v Akayesu (Sentencing Judgment), ICTR 96-4-T, 2 Oct 1998:<www.ictr.org>; 
International Criminal Tribunal for Rwanda, 'Appeals Chamber Confirms Serushago Sentence', 
ICTRfInfo-9-2-221EN, 14 February 2000: <www.ictr.org>. 

4 ABC Radio, News Report, 9 September 1999. 
5 For non-legal approaches, see Omer Bartov, Murder in our midst: the Holocaust, industrial 

killing, and representation (1996); Professor Colin Tatz (ed), Genocide perspectives I: essays 
in comparative genocide (1997); Alan S Rosenbaum (ed), Is the Holocaust unique?.. 
perspectives on comparative genocide (1996); Herbert Hirsch, Genocide and the politics of 
memory. studying death to preserve life (1 995); Ewin Staub, The roots of evil: the origins of 
genocide and other group violence (1 989); Leo Kuper, The prevention of genocide (1 985); Leo 
Kuper, Genocide: its political use in the twentieth century (1981). 

6 For legal approaches to genocide, see S R Ratner, Accountability for human rights atrocities in 
international law: beyond the Nuremberg legacy (1997); D 0 Friedrichs (ed), State crime 
(1998); and L S Sunga, Individual responsibility in international law for serious human rights 
violations (1992); Matthew Lippman, 'The Drafhng of the 1948 Convention on the Prevention 
and Punishment of the Crime of Genocide' (1985) 3 Boston University International Law 
Journal 1; Pieter Nicolaas Drost, The Crime of the State; penal protection for fundamental 
freedoms of persons and peoples (1959); Kunz, 'Editorial Comment: The United Nations 
Convention on Genocide' (1949) 43 American Journal of International Law 738; Raphael 
Lernkin, (1947) 41 American Journal of International Law 145; Robinson, The Genocide 
Convention.. A Commentary (1960). 

7 Respectively: Convention on the Prevention and Punishment of Genocide 1948 [hereafter the 
Genocide Convention or the Convention], ratified by 117 states as of 31 December 1996; and 
the Reservations to the Genocide Convention Case, ICJ Reports 1951 at 15; Barcelona Traction, 
Light and Power CO Case (Belgium v Spain), 1CJ Reports 1970 at 3,33-34. Originally genocide 
was considered a 'crime against humanity' in the indictments brought under the Nuremberg 
Charter (8 August 1945), but it was later unanimously declared a separate international crime in 
UN General Assembly Resolution 96(I), 1 GAOR UN Doc Al64lAdd 1, 188. The Genocide 
Convention was the first ever human rights agreement concluded under UN auspices: see David 
John Hanis, Cases and Materials on International Law (5" ed, 1998). 

8 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes 
Against Humanity: adopted and opened for signature, ratification and accession by UNGA 
Resolution 2391 (XXIII) of 26 November 1968, and entered into force on l l November 1970. 



20001 THE INTERNATIONAL CRIME OF GENOCIDE 529 

United Nations Security Council to authorise military intervention to stop 
genocide from occurring.9 

Importantly, as recognised in the Genocide Convention, the successful 
prevention and punishment of genocide requires harmony and consistency 
between international and national laws, which must be uniformly committed to 
prohibiting genocide. Because genocide is not a crime under Australian statutory 
or common law,'' Australia remains a grim black hole in the aspirational universe 
of protection - and a depressing safe haven for perpetrators of genocide - 
perhaps until such time as Australia ratifies and implements the Rome Statute of 
the International Criminal Court. 

The first part of this article reviews the legislative status of the crime of 
genocide in Australian law over the past 50 years; summarises recent refusals to 
recognise genocide under the common law; considers why successive Australian 
governments have failed to make genocide a domestic crime; and articulates the 
policy rationale in favour of crirninalising genocide domestically. The second part 
of this article evaluates in detail the effectiveness of the Anti-Genocide Bill 1999 
(Cth) as a vehicle for preventing and punishing genocide and implementing the 
Genocide Convention, and addresses unresolved issues raised by a recent Senate 
Committee Inquiry into the ~i1l . l  l 

2. Australia's Implementation of the Genocide Convention 
Put simply, the legal meaning of genocide under Article 2 of the Genocide 
Convention is the commission of enumerated prohibited acts 'with intent to 
destroy, in whole or in part, a national, ethnical, racial or religious group, as such'. 
The prohibited acts include: 

(a) Killing members of the group; 
(b) Causing serious bodily or mental harm to members of the group; 
(c) Deliberately inflicting on the group conditions of life calculated to bring about 

its physical destruction in whole or in part; 
(d) Imposing measures intended to prevent births within the group; 
(e) Forcibly transferring children of the group to another group. 

Article 3 of the Convention punishes a number of acts in addition to the crime of 
genocide itself, including 'conspiracy to commit genocide', 'direct and public 
incitement to commit genocide', the 'attempt to commit genocide', and 
'complicity in genocide'. The Convention expressly envisages only the 
punishment of natural 'persons', and is silent on the legal personality of, for 
example, governments, corporations or political parties.12 International 

9 Article 8 of the Genocide Convention. 
l0  Nulyarimma v Thompson [ l  9971 FCA 1 192 (1 September 1999); Kruger v Commonwealth (The 

Stolen Generations Case) (1997) 190 CLR l .  
11 Senate Legal and Constitutional References Committee, Humanity Diminished: The Crime of 

Genocide - Inquiry into the Anti-Genocide Bill 1999, June 2000: <www.aph.gov.au/senate/ 
committee/legcon-cttel anti-genocide (27 Sept 2000). 

12 Geofiey Robertson, Crrmes Against Humanity - The Struggle for Global Juslzce (2000) at 343. 
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jurisprudence interpreting the scope of the definition of genocide, and other 
prohibited acts, has only emerged in the last few years, as the first prosecutions for 
genocide have inched their way through the intemational criminal tribunals for 
Rwanda and the former Yugoslavia. But at a formal diplomatic level, the legal 
concept of genocide was quickly and widely accepted without qualification soon 
after the Genocide Convention was opened for signature in 1948. 

Australia was only the second State to ratify the Convention on the Prevention 
and Punishment of the Crime of Genocide 1948, whch entered into force on 12 
January 195 1. The treaty was adopted unanimously by the United Nations General 
Assembly and opened for signature on 9 December 1948.13 Australia signed it two 
days later and soon after ratified the Convention on 8 July 1949, enacting the 
Genocide Convention Act 1949 (Cth) with bipartisan political support, largely as a 
result of the vivid memory of recent genocides against Jews and gypsies (but not, 
apparently, against homosexuals or the disabled) during the Second World War. 
Ratification of the Convention signalled Australia's preparedness to prevent and 
punish genocide under international law. Yet the legislation did not, of itself, 
create for the trial and punishment of perpetrators of genocide in Australian courts, 
as required by Articles 5 and 6 of the convention.14 

The parliamentary debates during the passage of the Genocide Convention Bill 
1949 (Cth) leave no doubt that the primary Australian legislation was intended to 
have a very limited application. The then Leader of the Opposition, Mr Menzies, 
agreed with the legal view put by the Government's Mr Beazley, Member for 
Fremantle, that a domestic crime of genocide was not created by the Bill: 

. . . although the ratification of this convention does not, of itself, do anything 
immediately, and although it has no effect or relevance inside our own country - 
as, of course, we profoundly hope it never will - it does constitute, by common 
consent, something that is recognised internationally as a crime, and, in future, 
war criminals may be prosecuted under a pre-existing law instead of what some 
people have regarded as a retrospective law.15 

However, at the time the intention of the Government and the Opposition alike was 
plain: there was a determination to enact subsequent legislation crirninalising 
genocide within ~ustra1ia . l~ Dr Evatt of the Labor Party replied in response to a 
question that the Government proposed to follow the ratification of the Convention 
with legislation giving domestic effect to it.17 Mr Menzies for the Liberal Party 

13 Fifty-five States voted for the Resolution, none against, and no abstentions: Patrick Thombeny, 
International Law and the Rights ofMinorities (1991) at 67. 

14 Article 5 requires State Parties to enact legislation necessary to give effect to the Convention, 
including the provision of effective penalties for persons guilty of genocide (or related acts 
enumerated in Article 3). Article 6 requires that persons charged with genocide should be tried 
by a competent tribunal of the State in the territory in which the act was committed, or by such 
international penal tribunal that has jurisdiction. 

15 Robert Menzies (Leader of the Opposition), Australia, House of Representatives, Parliamentary 
Debates (Hansard), 30 June 1949 at 1872. 

16 See ibid and below n17. 
l 7  Herbert Evan (Labor), Australia, House of Representatives, Parliamentary Debates (Hansard). 

30 June 1949 at 1880. 
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agreed that legislation will subsequently' 'be put before us to make genocide a 
crime inside Australia, if that becomes necessary'.18 Despite these good 
intentions, domestic legislation implementing the terms of the Convention never 
followed the initial legislation approving of ratification, such that Australia 
continues to breach its international obligations under the Convention. 

Although the substantive provisions of the Convention have not been enacted 
into domestic law, some minor aspects of the Convention have been incorporated 
by legislation. Firstly, Article 7 of the Convention states that 'genocide and other 
acts enumerated in Article 3 shall not be considered as political crimes for the 
purposes of extradition'. In international law the 'political offence' exception has 
long been accepted as a valid objection to an extradition request.19 Article 7 
prevents reliance on this ground of defence when the extraditable offence is 
genocide. This article has been expressly enacted in Australian law under section 
5(a)(iv) of the Extradition Act 1988 (Cth), which excludes acts of genocide (as 
defined in Article 3 of the Convention) from falling within the category of 
'political offences'. 

Secondly, the War Crimes Act 1945 (Cth) imports from Article 2 of the 
Convention a partial definition of genocide in section 7(3)(a)(ii). That section 
interprets a 'serious crime' as a 'war crime' within the meaning of the Act if it was 
committed 'with intent to destroy in whole or in part a national, ethnic, racial or 
religious group, as such'. The specific criminal acts relating to such groups in the 
Convention definition are omitted from the Act. The jurisdiction of this legislation 
is limited in both ratione temporis (time) and ratione loci (place). It only applies 
to war crimes committed between September 1939 and May 1945 -during World 
War Two - and is limited to the theatre of war in Europe. Further, although the 
War Crimes Act facilitates the punishment of genocidal acts, it only does so in the 
limited circumstances specified in section 7(1): 

(a) in the course of hostilities in a war; 
(b) in the course of an occupation; 
(c) in pursuing a policy associated with the conduct of a war or with an occupation; 
(d) on behalf of, or in the interests of, a power conducting a war or engaged in an 

occupation. 

Historically, many acts of genocide against predominantly civilian populations 
have taken place against the backdrop of full-scale, militarised wars. But acts of 
genocide have equally taken place in times of 'peace', particularly in 
circumstances where less powerful minorities within States have refused to engage 
in open warfare against a majority. Before genocide was defined as an 
international crime after the Second World War, millions of civilians were 'peace 
time' victims of genocide in the Ottoman Empire's mass killings and deportations 
in Armenia (1915, with 2-3 million dead), and the Soviet-forced famines in the 
Ukraine and nearby Cossack lands (1932-1933, with 7 million dead).20 

18 Above n15 at 1864. 
19 See E P Aughterson, Extradition -Australian Law and Procedure (1995) at 90 
20 Norman Davies, Europe - A  History (1997) at 909,965. 
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Since the end of the Cold War, the escalation of internal and group-based 
conflicts has escalated the proportion and volume of criminal acts committed 
outside the scope of war crimes jurisdiction. For this reason, even within its limited 
operation, the War Crimes Act fails to give effect to the 1948 Convention, because 
genocide should be proscribed at all times and wherever it occurs. 

Additionally, contemporary international jurisprudence on crimes against 
humanity indicates that there should not be a nexus between genocide and armed 
conflict. While the Nuremberg Charter required a nexus with war for crimes 
against h~manity,~ '  over the past 50 years this requirement has been abandoned.22 
Because genocide is recognised as such an abhorrent crime, proof of a formal link 
to an armed conflict is not considered necessary. Article 1 of the Genocide 
Convention explicitly affirms that genocide is a crime whether committed in times 
of peace or of war. 

Australia has been one of the slowest countries to create legislation giving 
domestic effect to the Genocide Convention. Under Article 5, State Parties 
undertake to enact the legislation necessary to give effect to the Convention and, 
in particular, to provide effective penalties for persons guilty of genocide (or of 
any of the acts enumerated in Article 3). Under Article 6, persons charged with 
genocide should be tried by a competent tribunal of the State in the territory in 
which the act was committed, or by such international penal tribunal that has 
jurisdiction. By failing to implement domestic legislation making genocide an 
offence, Australia is arguably in breach of the international obligations it 
voluntarily agreed to by ratifying the Convention. In the absence of implementing 
legislation, the important question arises as to whether the common law recognises 
an offence of genocide. 

3. Genocide at Common Law 
Australia's failure to enact anti-genocide legislation is not ameliorated by a 
recognition of the crime at common law. Recent judicial consideration of genocide 
- in relation to stolen generations and native title litigants - has confirmed that 
genocide is not a crime under Australian common law.23 The two leading cases for 
this proposition - Nulyarimma v Thompson ( 1 9 9 9 ) ~ ~  and Kruger v 

21 Nuremberg Charter, above n7. 
22 See, for example, the Statute of the International Criminal Tribunal for Rwanda; the Klaus 

Barbie Case (1987) in Lyons, France; and the Rome Statute of the International Criminal Court, 
adopted 17 July 1998, Rome, Italy, Article 7. 

23 Nulyarimma and Kruger, above n10. Some additional aspects concerning genocide have been 
considered in Australia: see, for example, Buzzacott v Hill [l9991 FCA 639; Cubillo v 
Commonwealth (1999) 163 ALR 395; Thorpe v Commonwealth (No 3) (1997) 144 ALR 677; 
Coe v Commonwealth (The Wiradjuri Claim) (1993) 118 ALR 193; Coe v Commonwealth 
(1979) 24 ALR 11 8; Hanna Bryl v Anna Kovacevic And: Louis Nowra and Melbourne Theatre 
Company [l 9991 HREOCA 11 (21 June 1999); Kartinyeri v Commonwealth (1 998) 152 ALR 
540; Thorpe v Kennett [l9991 VSC 442 (Supreme Court of Victoria, Wmen J, 15 Nov 1999). 

24 Nulyarimma, above n10. 
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Commonwealth (1997) (the Stolen Generations - have been heavily 
criticised in a number of respects. It is outside the scope of this article to evaluate 
these cases in detail,' and they have been comprehensively considered elsewhere.26 
It is, however, worthwhile to briefly chart the major criticisms that have been made 
of each decision. 

In Nulyarimma, a majority of the Full Federal Court found that the 
international crime of genocide is not automatically 'incorporated' into the 
common law. Rather, a positive legislative act was considered necessary to 
'transform' domestic law.27 In dissent, Merkel J argued that customary 
international law on genocide (separate from treat law) formed part of the 
common law, through 'incorporation' or 'adoption'. 2 l '  

Analyses of the majority judgments have suggested a judiciary struggling to 
find coherent reasons for excluding the international crime of genocide from 
domestic law.29 The judgments arguably indicate judicial discomfort with the 
incorporation-transformation debate in relation to international human rights 
norms; an unresolved tension regarding the limits of the influence of customary 
international law on the common law; and difficulty in weighing competing policy 
considerations. Since special leave to appeal to the High Court has been denied, 
the decision remains good law and has been followed in other  jurisdiction^.^^ As 
a result of the decision, there remains an unhelpful lack of certainty and 
transparency shrouding the status of international customary norms at common 
law, a question that has long been ambiguous in Australia. 

In Kruger, the High Court held that even if there were a valid principle of law 
prohibiting genocide in Australia, the conduct covered by the Aboriginals 
Ordinance 19 18 (NT) - the removal of Aboriginal children from their parents in 

25 Kruger, above n 10 
26 For analysis of the Nulyarimma decision, see: Andrew Mitchell, 'Genocide, Human Rights 

Implementation and the Relationship Between Intemational and Domestic Law' (2000) 24(1) 
MULR 15; Sean Peters, 'The Genocide Case: Nulyarimma v Thompson' (1999) Australian 
International Law Journal 233; Melinda Walker & Nehal Bhuta, 'Upholding the Law v 
Maintaining Legality: Nulyarimma v Thompson' (1999) 4(24) ILB 15. For analysis of the 
Kruger decision, see Sarah Joseph, 'Kruger v Commonwealth: Constitutional Rights and the 
Stolen Generations' (1998) 24(2) Mon LR 486; Michael Schaefer, 'The Stolen Generations - 
In the Aftermath ofKrugerand Bray' (1998) 21(l) UNSWLJ247; Tony Buti, 'Krugerand Bray 
and the Common Law' (1998) 21(1) UNSWLJ 231; Matthew Storey, 'Kruger v The 
Commonwealth: Does Genocide Require Malice?' (1 998) 210)  UNSWLJ 224. 

27 Nulyarimma, above n10 at 720 (Wilcox J); a position also followed in Dietrich v R (1991) 109 
ALR 385 at 391 (Mason CJ & McHugh J); Bradley v Commonwealth (1973) 128 CLR 557 at 
582; Simsek v MacPhee (1982) 148 CLR 636 at 641-644; Kioa v West (1985) 159 CLR 550 at 
570-157. 

28 Nulyarimma, id at 1164 (Merkel J). 
29 Law Council of Australia (Intemational Law Section), Submission to the Senate Legal and 

Constitutional References Committee, above nl  l .  
30 Sumner v the United Kingdom ofGreat Britain [l9991 SASC 462 (Full Court of the Supreme 

Court of South Australia, Doyle CJ, Debelle & Lander JJ, 2 November 1999); Thope v Kennett, 
above n23. Special leave to appeal Nulyarimma was denied by the High Court on 4 August 2000 
(Gummow J, Kirby J, Hayne J): High Court Transcripts <www.highcourt.gov.au>. 
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their own 'best interests' - did not amount to genocide. This was on the basis that 
the necessary intention to harm the group was not e~tabl ished.~~ The question of 
whether genocide was a common law crime was, however, left partially open, 
because once the court had found the absence of an intention to harm, it found it 
unnecessary to discuss whether genocide formed part of Australian law.32 

Analyses of the Court's reasoning in Kruger have suggested a judiciary that is 
unfamiliar with contemporary international and comparative jurisprudence on the 
offence of genocide; insensitive to cross-cultural differences arising out of the 
meaning of genocidal statutory provisions; and bound by excessively legalistic 
methods of statutory interpretation. These difficulties arguably led the High Court 
to formalistically interpret the intention of an indigenous child removal ordinance 
as benevolent rather than destructive, contrary to the weight of international 
interpretation and ultimately to the detriment of the stolen generations claimants.33 

The arguably unsatisfactory reasoning in these cases is llkely to encourage 
further test litigation concerning the possibly genocidal treatment of indigenous 
Australians by past governments. The question of whether genocide forms part of 
Australia's common law is particularly significant in light of claims by the Stolen 
Generation. Historically, the incorporation-transformation debate in the courts has 
usually taken place with regard to unincorporated treaties, rather than in relation 
to customary international According to Sir Anthony Mason, the debate has 
been marked by 'much c o n f ~ s i o n ' , ~ ~  and has frequently been discussed in terms 
of resolving conflicts of precedent, rather than from a policy-orientated 
perspective that seeks to achieve the most coherent and principled outcome. 

It is well established that unincorporated treaties cannot create domestic legal 
obligations, although they can assist in the interpretation of ambiguous statutes and 
the development of the common law where there is no contrary legislation. In 
addition, the Teoh Case was - for a brief five year period between 1995 and 
2000 - authority for the view that ratification of an international treaty creates a 
'legitimate expectation' that administrative procedures will not contra-vene the 
terms of a treaty.36 This aspect of the Teoh decision was followed in lower 

3 1 Kruger, above n10 at 137 (Brennan CJ), 161 (Dawson J), 220 (Gaudron J). 
32 Id at 161 (Dawson J). 
33 Law Council, above n29. 
34 Professor Ivan Shearer, 'The Relationship Between International Law and Domestic Law' in 

Brian Opeskin & Donald Rothwell (eds), International Law and Australian Federalism (1997) 
at 50-51. 

35 Sir Anthony Mason, 'International Law as a Source of Domestic Law' in Opeskin & Rothwell 
(eds), id at 210,212. 

36 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273. The Court held that 
when the Executive ratifies an international treaty, a 'legitimate expectation' is created that, 
absent a 'hearing' on the matter, administrative decisions will be made in accordance with the 
provisions of the treaty. The provisions of the Convention on the Rights of the Child were 
considered relevant to the exercise of a statutory, administrative discretion. 
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 jurisdiction^,^^ despite bipartisan political statements purporting to restrict the 
operation of the principle.38 

However, the passage of the Administrative Decisions (Effect of International 
Instruments) Act 1999 (Cth) on l l May 2000 has, after much legislative delay, 
overruled judicial resort to the 'legitimate expectation' principle.39 Yet the Act 
does not, according to the Commonwealth Attorney-General, prevent the courts 
from using international law in the interpretation of ambiguous statutes and the 
development of the common law.40 Section 7 of the Act expressly states that the 
restriction of the legitimate expectation principle in section 5-does not affect in any 
way other uses that may be made of international agreements in Australian law. 

Treaties aside, the Nulyarimma decision brings to a head an issue which has 
long been uncertain in Australia - the status of customary international law in the 
common law.41 The courts have generally regarded customary international law as 
a 'source' of or 'influence' on the common law, rather than a 'part o f  it.42 The 
recognition of emergent common law rights, offences or principles is a highly 

37 See Yad Ram v Department of Immigration and Ethnic Affairs [AAT; Q 95/96, 19 December 
1995; Vaitaiki v Minister for Immigration and Ethnic Affairs (1998) 150 ALR 608; Kwong 
Leung Lam v Minister for Immigration and Multicultural Affairs [l9981 FCA 154; Browne v 
Minister for Immigration and Multicultural Affairs [l9981 566 FCA (29 May 1998); Tien v 
Minister for Immigration and Multicultural Affairs (1 998) 159 ALR 405. Most of these 
decisions considered the effect of international treaties on the exercise of a statutory discretion, 
rather than the effect on the development of the common law or statutory interpretation. None 
of these decisions considered the validity of the Joint Ministerial Statements (which only apply 
to subsequent treaties). 

38 The Minister for Foreign Affairs, Senator Evans, and the Attorney-General, Mr Lavarch, issued 
a Joint Ministerial Statement on 10 May 1995 declaring that 'entering into an international 
agreement is not reason for raising a legitimate expectation' if that agreement has not been 
domestically enacted; with the change of Government, a new Joint Ministerial Statement to 
similar effect was issued by the Minister for Foreign Affairs, Mr Downer, and the Attorney- 
General, Mr Williams, on 25 February 1997. The Ministerial Statements have no legal value. 
They cannot validly be characterised as Executive Certificates, since they are, in effect, non- 
binding party-political policy positions on a legal question: Professor Margaret Allars, 
'International Law and Administrative Discretion' in Opeskin & Rothwell (eds), above n34 at 
236. 

39 The Act reflected the third time a Bill had been put before Parliament: see the Administrative 
Decisions (Effect of International Instruments) Bill 1995; the Administrative Decisions (Effect 
of International Instruments) Bill 1997; and the Administrative Decisions (Effect of 
International Instruments) Bill 1999. The Senate Legal and Constitutional Legislation 
Committee recommended the passage of the 1997 Bill without amendment, although a vigorous 
minority dissent was written. 

40 Danyl Williams, Australia, House of Representatives, Parliamentary Debates (Hansard), 30 
September 1999 at 11436. 

41 Allars, above n38 at 238, citing James Crawford & W R Edeson, 'International Law and 
Australian Law' at 72-80; Professor Gillian Triggs, 'Customary International Law and 
Australian Law' at 381-382; Professor Roslyn Higgins, Problems and Process: International 
Law and How We Use It. 

42 Rosalie Balkin, 'International Law and Domestic Law' in Sam Blay, Ryszard Piotrowicz & B 
Martin Tsamenyi (eds), Public International Law - An Australian Perspective (1997) at 119, 
123; Mabo v Queensland (1992) 107 ALR 1 at 42 (Brennan J; Mason CJ & McHugh J 
concurring). 
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politicised and vexed question for the judiciary,43 one which has only recently 
been 'freely a~knowledged ' .~~ As Brennan J noted in Dietrich, the courts must 
develop the common law to ensure it corresponds with 'contemporary values' and 
remains in 'serviceable ~ o n d i t i o n ' . ~ ~  Brennan J highlighted the impracticality of 
an overly strict conception of the separation of powers: 

The reluctance of the courts in earlier times to acknowledge that function was due 
in part to the theory that it was the exclusive function of the Legislature to keep 
the law in a serviceable state. But Legislatures have disappointed the theorists and 
the courts have been left with a substantial part of the responsibility for keeping 
law in a serviceable state, a function which calls for consideration of the 
contemporary values of the community.46 

The courts are more reluctant to 'declare' an entirely new common law right or 
offence than they are to extend existing rights or offences incrementally:47 
'[wlhere a common law rule requires some expansion or modification in order to 
operate more fairly or efficiently, this court will modify the rule provided no 
injustice is done thereby'.48 Yet the courts will also fundamentally change rules, 
as the High Court did in the Mabo decision: 'in those exceptional cases where a 
rule of the common law produces a manifest injustice, this court will change the 
rule so as to avoid perpetuating the i n j u ~ t i c e ' . ~ ~  

A coherent judicial resolution of the incorporation-transformation debate in 
relation to customary international law would provide a sound theoretical and 
practical basis on which to declare at least some 'new' common law rights. 
Professor Margaret Allars has noted that the 'transformation theory presents a 
particular difficulty with regard to customary international law, which, unlike a 
treaty, is unlikely to be the subject of domestic implementing l eg i~ l a t i on ' . ~~  
Australian cases considering the transformation theory 'do not clearly exclude the 
possibility that customary international law, unlike ratified treaties, may be part of 
the law of the land without express domestic legislation'.51 

Moreover, the recent development of international human rights norms has 
made 'the rationale of the transformation theory . . . less coherent', such that there 

43 Attorney-General v Guardian Newspapers (No 2) [l9901 1 AC 109 at 283; Derbyshire County 
Council v Times Newspapers Ltd [l9921 3 WLR 28 at 44. 

44 Dietrich, above n27 at 402 (Brennan J), citing Myers v DPP [l9651 AC 1001 at 1021 (Lord 
Reid); Mutual Life Citizens' Assurance CO Ltd v Evatt (1968) 122 CLR 556 at 563 (Barwick 
CJ); Geelong Harbour Trust Commissioners v Gibbs Bright & CO [l9741 AC 810 at 820-821 
(Lord Diplock). 

45 Dietrich, ibid. 
46 Ibid. 
47 Id at 392 (Mason CJ & McHugh J), 426 (Dawson J), 434 (Toohey J). 
48 As in Shaddock & Associates Pty Ltd v Parramatta City Council (No l )  (1981) 150 CLR 225; 

Hawkins v Clayton (1988) 164 CLR 539; David Securities Pty Ltd v Commonwealth Bank of 
Australia (1 992) 109 ALR 57. 

49 Dietrich, above n27 at 403 (Brennan J). 
50 Allars, above n38 at 239. 
51 Ibid. 
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is 'scope for the incorporation theory to operate in Australia with regard to 
customary international law'.52 Although in practical terms many customary rules 
are already part of domestic law - through legislative adoption or as self- 
executing rules - the relevant authorities evince ongoing ambiguity in relation to 
customary human rights norms, which 

. . . tend to require adaptation . . . to the environment of existing common and 
statutory law, so that it is not always going to be clear when the judges, whether 
motivated by the automatic incorporation or adoption approaches, are grappling 
with issues of the application of international law or with the exercise of leeways 
of judicial choice in developing the common law.53 

An express legislative intention can override customary rules, but statutes are 
generally read to be consistent with customary international law.54 While Chow 
Hung Ching v R appears to support the transformation approach, Latham CJ stated 
ambivalently that '[ilnternational law is not as such part of the law of Australia . . . 
but a universally recognised principle of international law would be applied by our 
courts'.55 The question of the status of customary law was not clarified in 
Koowarta v Bjelke-Petersen, since counsel based its claim for the place of racial 
discrimination in domestic law on international treaty not custom. Gibbs CJ left the 
question open: 

. . . it is therefore unnecessary to discuss the question, which has been considered 
by this Court in Chow Hung Ching v The King, and more recently in England in 
Trendtex Trading Corporation v Central Bank o f  Nigeria, whether international 
law is incorporated into and forms part of the law of Australia, or whether it 
becomes part of Australian law only when it has been accepted and adopted by 
the law of ~ u s t r a l i a . ~ ~  

Since Koowarta, Professor Shearer writes (prior to Nulyarimma) that 'Ljludges of 
lower courts have not presumed to pre-empt the question'.57 Although domestic 
judges have been guided and influenced by international customary law,58 there 

52 Id at 264-265. Professor Allars argues that Gaudron J's judgment in Teoh introduced a 
fundamental common law right of children to have primary consideration given to their welfare 
in government decisions affecting them, thus incorporating customary international law as part 
of the law of Australia and challenging the transformation theory. 

53 Ibid. 
54 Polites v Commonwealth (1 945) 70 CLR 60 at 77. 
55 Chow Hung Ching v R (1949) 77 CLR 449 at 462. 
56 Koowarta v Bjelke-Petersen (1982) 153 CLR 168 at 203-204. 
57 Shearer, above n34 at 50. 
58 Ibid, at 51 citing Mabo, above n42; Polyu!ihovich v Commonwealth (1991) 172 CLR 501 at 576, 

588-589 (Brennan J), 664474 (Toohey J); Australian Capital Television P@ Ltd v 
Commonwealth [No 21 (1992) 177 CLR 106 at 140 (Mason CJ), 154155 (Brennan J), 21 1 
(Gaudron J). 



538 SYDNEY LAW REVIEW [VOL 22: 527 

has been no authoritative determination of the issue. Consequently, in 
Nulyarimma, it was open to Merkel J in dissent to argue the substantive merits of 
automatic incorporation: 

. .. there is no binding authority or persuasive jurisprudential support for the 
Commonwealth's submission that adoption of customary international civil law 
or criminal law in relation to universal crimes, as such, into Australian municipal 
law requires legislation to that effect.59 

A definitive statement by the High Court is clearly necessary to resolve the 
persistent ambiguity characterising the transformation-incorporation debate in 
Australia, yet the (unsatisfactory) denial of special leave to appeal Nutyarimma has 
left the issue squarely in the shadows.60 

On public policy grounds, the benefits and cogency of the incorporation 
approach are clear in relation to customary international law. Because the courts 
have traditionally had difficulty in identifying norms of customary international 
law with sufficient precision to recognise them, limits on the types of customary 
laws to be enforced domestically need firstly be set. Given the large number and 
wide variety of customary norms in existence, it would be impossible for domestic 
courts to seek to enforce all of them, not to mention the related consequence of 
unproductive judgments. Such an attempt would result in undue uncertainty, 
unjustifiably expand judicial power into the political realm of relations between 
States, and undermine domestic cont3dence in the courts. International law is, after 
all, historically concerned with the regulation of behaviour by, and among, States. 

However, the growth of international human rights standards over the past half 
century has altered the face of international law, changing it from an exclusive 
realm of inter-State relations to one that increasingly recognises the subjectivity, 
claims and standing of individuals. In this context, there is room for judicial 
incorporation of at least some customary rules, particularly since this approach 
helps to harmonise international and domestic laws. At the very least, crimes of 
universal jurisdiction - those of the character of jus cogens - should be 
automatically incorporated into Australian common law. It is generally accepted 
that crimes attracting the operation of the 'universality principle' include the 
following: piracy, slavery, war crimes, torture, apartheid, genocide, drug- 
trafficking, hi-jacking, sabotage of aircraft, hostage-taking, attacks on diplomats, 
and terrori~m.~' 

Alternatively, the following human rights violations are generally prohibited 
by customary international law where they form part of State policy: genocide; 
slavery or slave trade; the murder or causing the disappearance of individuals; 
torture or other cruel, inhuman, or degrading treatment or punishment; prolonged 
arbitrary detention; systematic racial discrimination; or a consistent pattern of 

59 Nulyarimma, above n10 at 7160 (Merkel J). 
60 Above n30. 
61 Hanis, above n7 at 290. 
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gross violations of internationally recognised human rights.62 Some jurists have, 
however, argued that a wider range of human rights form part of international 
custom, encompassing those contained in the Universal Declaration of Human 
~ i g h t s . ~ ~  

Naturally, express legislation to the contrary would override common law 
recognition of these customary international norms. Where common law 
incorporation creates unclear rights, duties, offences or principles, it is always 
open to the legislature to act to rectify the uncertainty. The benefit of this approach 
is that it would counter legislative inaction on the punishment of the most serious 
international crimes. Inaction erodes the ability of the international community to 
prevent, prohibit and punish fundamental human rights abuses, and signals to the 
world that legislative indifference or apathy is acceptable in the conduct of 
international relations. 

In practice, it is not clear whether judicial incorporation of the customary 
international prohibition on genocide would give rise to any successful criminal 
prosecutions in Australia. After all, the welfare officers and police who removed 
indigenous children were acting under statutory authority, so it could be strongly 
argued in their defence that express legislative provisions override contrary 
customary rules incorporated by the judiciary. It is clear, however, that an ongoing 
failure by the Commonwealth to legislate against genocide will encourage further 
technical creativity at common law by lawyers seeking justice for stolen 
generations clients. 

For example, claimants at common law may have recourse to at least one 
favourable constitutional argument. Under section 109 of the Constitution, 
'[wlhen a law of a State is inconsistent with a law of the Commonwealth, the latter 
shall prevail, and the former shall, to the extent of the inconsistency, be invalid.' 
The term 'law' in this section has most commonly been interpreted as a reference 
to legislation.64 However, it has been argued that 'law' encompasses common law, 
in addition to statutory law.65 

On this reasoning, a state statutory law that is inconsistent with a federal 
common law would be held invalid. Consideration of this argument before the 
High Court has been limited to cases where Commonwealth prerogative rights 
have conflicted with state statutes, and the Court has resolved such cases without 
finding it necessary to resort directly to section 1 0 9 . ~ ~  In Commonwealth v 

62 Id at 725, citing the Restatement of the Law: Third Restatement of US Foreign Relations Law 
V012 (1987) at $702 'Customary international law of human rights'. 

63 Id at 727, citing McDougal, Lasswell & Chen, Human Rights and World Public Order (1980) 
at 273-274,325-327. 

64 Amalgamated Society of Engineers v Adelaide Steamship CO (1 920) 28 CLR 129 at 155 (Knox 
CJ, Isaacs, Rich & Starke JJ); Commonwealth v Colonial Combing. Spinning and Weaving CO 
Ltd (1922) 31 CLR 421 at 431 (Knox CJ, Gavan Duffy J); see also Peter Hanks, Australian 
Constitutional Law - Materials and Commentaty (sth edition, 1994) at 348-349. 

65 Peter Lane, Australian Federal System (2nd edition, 1979) at 866. 
66 Commonwealth v Cigamatic Pty Ltd (1962) 108 CLR 372; overruling Re Richard Foreman & 

Sons Pty Ltd; Uther v Federal Commissioner of Taxation ( l  947) 74 CLR 508, which held that 
State legislation could val~dly displace a Commonwealth prerogative. 
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Cigamatic Pty Ltd, the Court held that state statutes could not affect 
Commonwealth (common law) prerogatives, so consideration of section 109 was 
unnece~sary .~~ 

In the absence of definitive authority, it is arguable that judicial incorporation 
of customary international law brings those rules into the federal common law. 
Such an argument reflects the view that the common law - beyond 
Commonwealth prerogatives - has become federalised since Federation, rather 
than remaining attached to particular state legal systems descended from the 
colonies. This is certainly the case with international crimes imported into the 
common law, which must necessarily reflect the sovereign capacity of the 
Commonwealth to be bound by international law. Consequently, the High Court 
could find officers acting under the statutory authority of state (but possibly not 
territory) governments guilty of genocide, where those statutes are inconsistent 
with a federal common law prohibition on genocide. 

Ultimately, even if a superior court were to recognise genocide at common law, 
such a recognition would necessarily involve a fair measure of uncertainty as to 
the rights and liabilities of parties in common law criminal actions. As Wilcox J 
suggested in Nulyarimma: 

Which courts are to have jurisdiction to try the accused person? What procedures 
will govern the trial? What punishment may be imposed? These matters need to 
be resolved before a person is put on trial for an offence as horrendous as 
genocide. 

Courts by their nature are limited to the facts and circumstances of particular cases, 
and are not in a position to elaborate upon the comprehensive policy questions 
raised by the criminalisation of genocide. Consequently, it would be preferable for 
the Parliament to enact anti-genocide legislation, rather than relying on the 
speculative possibility that a future court will recognise the crime of genocide in 
an ad hoc manner. 

4. Explanations for the Failure to Criminalise Genocide 
Domestically 

It may seem curious that the worst of all possible crimes recognised by 
international law goes unpunished as such in Australia. There are a number of 
possible explanations for why Australia never made genocide a domestic crime. It 
may be that successive Australian governments simply forgot to draft the 
necessary legislation, distracted by more pressing domestic matters in the busy 
day-to-day work of building roads and collecting taxes. Other governments 
parochially believed that genocide is 'unthinkable in ~ u s t r a l i a ' , ~ ~  that it is 

67 Cigamatic, id at 378 (Dixon CJ). 
68 Nulyarimrna, above n10 at 726 (Wilcox J). 
69 Leslie Haylen (Labor, Member for Parkes), Australia, House of Representatives, Parliamentary 

Debates (Hansard), 30 June 1949 at 1875-1 876. 
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somehow 'un-Australian' and could only happen at the darkest corners of the 
earth.70 More than llkely, some governments were afraid that accusations of 
genocide would be made against them by indigenous Australians for 'child 
removal' policies, and wanted to avoid legal responsibility and compensation. 

Finally, some governments believed existing statutory and common law 
offences were adequate guarantees of liberty and effective deterrents, preventing 
and punishing perpetrators of genocide under alternative crimes like murder. This 
was the position adopted by the current Australian Government, maintained even 
after a recent Senate Committee Inquiry found that existing laws only 'partially' 
cover acts amounting to genocide.71 In its oral submissions to the United Nations 
Human Rights Committee in July 2000, the Australian Delegation stated that 
existing criminal provisions sufficiently satisfied the requirements of the Genocide 
  on vent ion.^^ It was only in late October 2000 that the Govenunent signalled a 
shift in policy, undertalng to criminalise genocide domestically by ratifying and 
implementing the Rome Statute of the International Criminal Court. 

5. The Rationale for Making Genocide a Domestic Crime 
Whatever the reason for Australia's inaction, developments in the post-Cold War 
world have once again cast the long shadow of genocide over the international 
order. The relative inter-ethnic peace existing in regions like the former 
Yugoslavia and Rwanda was shattered by the frenzied work of genocidaires in the 
first half of the 1990s. Yet unlike the ideologically polarised time of Pol Pot's mass 
killings in Cambodia, the post-Cold War order has placed a new emphasis on 
addressing human rights abuses. Indeed, human rights discourses have emerged as 
the new normative ordering in the conduct of international relations, increasingly 
linked to patterns of world trade, foreign aid and development - or their 
restriction through economic or military sanctions. 

At the level of prosecutions, international criminal tribunals have been 
established to prosecute crimes in the former Yugoslavia (1993) and Rwanda 
(1994); the International Criminal Court has been negotiated under the Rome 
Statute of 1998; the United Nations system has given greater prominence to its 
own human rights monitoring mechanisms; and long-recognised criminal 
immunities have been stripped away.73 On 19 October 2000, Jean Kambanda, a 
former Prime Minister of Rwanda, became the first ever head of government to be 

70 In its oral submission to the Senate Inquiry, a representative of the Christian Democratic Party 
stated: 'I think Australia often signs these [treaties] when it knows the Australian people would 
never carry out an act of genocide against another section of its community. I could never envisage 
this in AustTalia': Senate Legal and Constitutional References Committee, above nl l at 14. 

71 Id at 19. 
72 United Nations Human Rights Committee, Press Release, 6gm Session, 21 July 2000 

(Afternoon): <w.unhchr.chmuricane/huricane.ns~ramePage/PressRoom?OpenDocument> 
(27 Sept 2000). 

73 See R v Bow Street Metropolitan Stipendiary Magistrate; Ex parte Pinochet (No 3) 119991 2 
WLR 827. 
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convicted and sentenced for genocide, before the International Criminal Tribunal 
for ~ w a n d a . ~ ~  

It is in this broad context that a Bill to criminalise genocide in Australia has 
belatedly been proposed to bring Australia into conformity with its international 
obligations. Senator Brian Grieg of the Australian Democrats has placed the Anti- 
Genocide Bill 1999 (Cth) before Parliament in an attempt to import the 
international crime of genocide into Australian law. The Bill follows 
recommendations to make genocide a domestic crime made by a plethora of high 
level bodies over the past decade, including the: 

Senate Legal and Constitutional References Committee Inquiry into the Anti- 
Genocide Bill 1999 (Cth) in June 2000; 

Human Rights and Equal Opportunity Commission in its inquiry into 
indigenous child removal policies, Bringing Them Home, in 1 9 9 7 ; ~ ~  

Joint Committee on Foreign Affairs, Defence and Trade in 1 9 9 4 ; ~ ~  

Joint Committee on Foreign Affairs and Trade in 1 9 9 2 ; ~ ~  

Report of the Review of Criminal Law (Cth) in 1991 

The rationale for making genocide a domestic crime is clear. First, Australia 
continues to breach its international obligations by failing to make genocide a crime. 
The Commonwealth has express constitutional power to enact domestic legislation 
importing the provisions of the Genocide Convention under the external affairs 
power.78 Since genocide is a universal crime attracting universal jurisdiction, the 
Commonwealth is further empowered by customary international law.79 

Second, as the architect of the Genocide Convention, the Polish jurist Raphael 
Lemkin, made clear in the early 1940s, the conduct prohibited by the crime of 
genocide is not adequately covered by existing criminal laws. Lemkin was 
thinking about the problem of group killings long before genocide was defined as 
an international crime. For Lemkin, genocides less spectacular - but no less 
devastating - than the Holocaust provoked his awareness of the intentional 
destruction of groups. Two to three million Armenians were the victims of the first 
modem genocide in the Ottoman Empire's forced deportations of 1915, while 

74 Press Release, ICTR/INFO-9-2-244. EN, The Hague, 19 October 2000; <www.ictr.org>. 
75 Human Rights and Equal Opportunity Commission, National Inquiry into the Separation of 

Aboriginal and Tomes Strait Islander Children from their Families, Bringing Them Home, April 
1997, Recommendation 10 at 653. 

76 Joint Committee on Foreign Affairs, Defence and Trade, A Review of Australia 'S Efforts to 
Promote and Protect Human Rights (1994) at 26. 

77 Joint Committee on Foreign Affairs and Trade, A Review ofAustralia's Efforts to Promote and 
Protect Human Rights (1992), at xxvii, 31-32. 

78 Section 5l(xxix) of the Commonwealth Constitution, as interpreted in Commonwealth v 
Tasmania (1983) 158 CLR 1 (hereinafter The Tasmanian Dam Case). 

79 Koowarta, above n56 at 220 (Stephen J); Richardson v Forestry Commission (Tasmania) (1988) 
164 CLR 261 at 309 (Deane J); R v Burgess; ex parte Henry (1936) 55 CLR 608 at 687 (Evatt 
& McTieman JJ); Leslie Zines, f i e  High Court and the Constitution (31d ed, 1992) at 245; 
Donald Rothwell, 'International Law and Legislative Power', in Opeskin & Rothwell (eds), 
above n34 at 1 18-120. 
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Soviet-forced famines in the Ukraine and Cossack lands left seven million dead in 
1932-33.80 Lemkin was aware that the failure to prohibit genocide at law would 
set a precedent for future genocides. Hitler reportedly asked the rhetorical question 
during his race war against the Jews, 'Who after all is today speaking of the 
~ r m e n i a n s ? ' ~ '  

Lemkin correctly believed that ordinary criminal laws, which protected 
individuals, were inadequate to guarantee the survival of groups. In Australia, the 
Attorney-General's Department noted as long ago as 1949 that Australian criminal 
laws do not provide penalties for all of the acts prohibited in the Genocide 
 onv vent ion.^^ It is true that the general offences of murder, assault, conspiracy and 
incitement cover some of the acts in the Convention. In addition, federal, state and 
territory anti-discrimination legislation partially protects group members from 
genocide, to the extent that the laws furnish civil remedies, including 
compensation, enforceable in the courts. But anti-discrimination laws supply a 
primary right to lodge a non-binding complaint with a body like the Human Rights 
and Equal Opportunity Commission, and the emphasis is on conciliation rather 
than criminal prohibition. 

Most importantly, there are no specific offences of: causing serious bodily or 
mental harm; deliberately inflicting conditions of life calculated to bring about 
physical destruction; imposing measures intended to prevent births; or forcibly 
transferring children.83 Indeed, all of these criminal acts conceivably are 
authorised by the Australian Constitution. In the Stolen Generations Case, a 
majority of the High Court found that there was no implied constitutional right to 
freedom from genocide, and it is arguable that the 'race' power (section 5l(xxvi) 
of the Constitution) could expressly authorise acts of genocide against particular 
ethnic groups.84 Furthermore, no existing offences recognise the special intention 
(dolus specialis) of genocide as a group crime rather than a crime directed at 
individuals, nor do existing offences apply extraterritorially in the same way as 
crimes of universal jurisdiction. 

The third reason for making genocide a domestic crime is that it will enable 
Australia to prosecute those who perpetrate genocide overseas, if and when such 
perpetrators enter Australian territory. This will prevent Australia from becoming 
a refuge or 'safe haven' for criminals fleeing prosecution elsewhere, especially 
from countries that lack proper extradition arrangements with Australia. 

80 Above n20 at 909,965. 
81 Roy Gutman & David Rieff, Crimes of War (1999) at 156; Davies, above n20 at 909. 
82 Memorandum for the Secretary, Department of External Affairs from G A Watson, Acting 

Secretary, Attorney-General's Department, Canberra, 6 April 1949, Ref 471740. 
83 Amnesty International, Submission to the Senate Legal and Constitutional References 

Committee, above n l  l ,  fn 19 at 19. 
84 Kruger, above n10. Only Gaudron J found a constitutional freedom from genocide: 'the acts 

. encompassed in that [Genocide Convention] definition are so fundamentally abhorrent to the 
principles of the common law that . . . it is impossible to construe the general words of s122 as 
extending to laws of that kind': at 107. The possibly genocidal scope of the 'race power' is 
legitimised, obiter dicta, by a majority of the Court in Kartinyeri, above n23, although note 
Kirby J's well reasoned dissent; and the question remains undecided. 
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Australian anti-genocide legislation would serve to complement and reinforce the 
network of anti-genocide laws operating in foreign jurisdictions. 

Fourth, there is a profound educational, ethical and symbolic value in 
prohibiting genocide, especially upon penalty of life imprisonment. It may be 
unrealistic to expect that criminalising genocide will deter determined destroyers 
of groups. But enacting a domestic law does remind the community of the 
profound immorality and illegality of genocide. It signals to the world that 
Australia is committed to eliminating the return of the appalling genocides of the 
twentieth century. Many of the submissions to the Senate Committee Inquiry noted 
the role of anti-genocide legislation 'in alerting people to, and informing them 
about, the horrors of genocide'.85 This educational function is particularly relevant 
given Australia's signature in January 2000 of the Declaration of the Stockholm 
International Forum on the Holocaust, which states in part: 'We will promote 
education about the Holocaust in our schools and universities, in our communities 
and encourage it in other  institution^'.^^ 

More than is true of most laws, the didactic foundation of anti-genocide 
legislation raises the classic question about the nature of law as reflective or 
constitutive of social reality. Because anti-genocide laws are indelibly linked to the 
historical memory of the Holocaust (or Shoah), they are simultaneously reflective 
and constitutive. Memory imbues the present with an ethical vision that condemns 
genocide, shunning it as evil and deserving of the harshest criminal punishment. 
Yet such an outlook can only be sustained if memory is nourished in the long-term 
by the structural and institutional supports of law and education. In this way, law 
reflects the desire to prevent and punish genocide and re-constitutes that same 
desire in future generations. 

6. The Anti-Genocide Bill 1999 (Cth) 
Following a half century of federal inaction, the Anti-Genocide Bill 1999 (Cth) 
seeks to punish genocide committed by Australians or persons present in 
~ u s t r a l i a , ~ ~  wherever the acts occurred,88 although the Bill fails to punish 
genocide committed in Australia if an offender has fled abroad.89 The Bill is a step 
in the right direction. In its current form, it is not without problems, many of which 
a recent Senate Committee Inquiry identified.90 The Committee ultimately made 
two recommendations. First, 'that the Parliament formally recognise the need for 
anti-genocide laws', and second, 'that the Bill be referred to the Attorney-General 
for consideration'. The Attorney-General was requested to report to Parliament by 
5 October 2000. 

85 Senate Legal and Constitutional References Committee, above n l  l at 52. 
86 Ibid. 
87 Clause 6 of the Anti-Genocide Bill 1999 (Cth). 
88 Clause 10, id. 
89 Andrew Mitchell, Submission to the Senate Legal and Constitutional References Committee, 

above nl  l at 43. 
90 Senate Legal and Constitutional References Committee, above n l  l.' 
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There had been no official response to the Committee's report by the Government 
at the time of writing.91 Judging by historical experience, the Government is 
unlikely to respond favourably towards the recommendation. The Government's 
recent attitude was revealed in a letter from the Attorney-General to Amnesty 
International in September 1999, stating: 

The Government does not view Australia as being in breach of its obligations 
under the Convention. The common law and the criminal codes of the States and 
Territories provide adequate punishment for acts identified by the Convention as 
genocidal and are sufficient to fulfil our international obligations in relation to the 
  on vent ion.^^ 

Since the Committee's report was released, this view was reaffirmed 
internationally by the Government in a statement made by the Australian 
Delegation to the United Nations Human Rights Committee in July 2 0 0 0 . ~ ~  During 
the course of the Senate Committee Inquiry itself, the Government was apparently 
unhelpful. In his 'Additional Comments' in the Senate Committee's report, 
Senator Brian Grieg stated: 

The Australian Democrats note with great concern the failure of the Attomey- 
General and his Department to have meaningful input into this inquiry. 
The seriousness and importance of this legislation was not treated with the respect 
and diligence it deserved. 
No submission was received by the Committee from the Attomey General on this 
matter and the wrong departmental officers were sent to meet with the Committee 
in Melbourne . . . 
This Bill is fifty years too late; a further delay so that the AG's Department may 
now participate is unacceptable.94 

Even allowing for the party political character and context of Senator Grieg's 
comment, it nonetheless seems to be a fairly accurate description of the 
Government's apathy. 

Various submissions to the Senate Committee Inquiry identified a large 
number of problematic features contained in the Bill, such that it would, on 
balance, be preferable to redraft the Bill from scratch rather than attempt to patch 
it up in an ad hoc fashion. The Senate Committee left open this path by refusing to 
suggest amendments to the Bill, on the ground that it lacked the 'resources and 
expert advice' necessary to do so.95 The Committee concluded that 'concrete 
matters, such the constitutionality of amending an international treaty, and judicial 

91 30 October 2000. 
92 The letter is referred to in Amnesty International's Submission to the Senate Legal and 

Constitutional References Committee, above n l  l at 90. 
93 United Nations Human Rights Committee, above n72. 
94 Senate Legal and Constitutional References Committee, above n l  l at 55-56. 
95 Id at 52. 
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and adrmnistrative implications of the legislation, should be explored more fully 
by expert agencies'.96 

Possibly an unstated influence on the Committee's decision not to recommend 
a particular form of anti-genocide legislation was consideration of Australia's 
future relationship with the proposed International Criminal Court. The Rome 
Statute of the Court consolidates the crime of genocide, crimes against humanity, 
and war crimes into one legal document, with future provision to prohibit the crime 
of aggression. The Statute arguably provides a clear platform on which to build 
more comprehensive domestic legislation prohibiting and punishing the gamut of 
severe international crimes. Like genocide, many other international crimes are not 
expressly prohibited by domestic Australian legislation. Such a legislative 
approach would ensure domestic consistency in matters such as rules of evidence 
and procedure, elements of crimes, penalties and sentencing, as these matters 
pertain to grave international crimes in Australian courts. On 25 October 2000, the 
Australian Government announced that it would ratify the Rome Statute by the end 
of 2000, and 'fully implement' its obligation to domestically criminalise the 
Statute Crimes (with 'entirely prospective' jur i~dict ion) .~~ 

However, there are also key uncertainties attaching to this expansive approach. 
Only 22 States have ratified the Rome Statute to date, falling far short of the 
required 60 rat i f i~at ions,~~ so it simply cannot be known when the Statute will 
enter into force. It took a decade for the International Covenant on Civil and 
Political Rights, signed in 1966, to attract the minimum number of ratifications to 
enter into force, and that Convention only required 35 ratifications. Further, it is 
not clear whether the Australian Government will ratify the Rome Statute without 
lodging reservations. Given these uncertainties - which may not be resolved for 
many years - it may well be worthwhile passing specific anti-genocide legislation 
in the interim, pending more decisive outcomes regarding the establishment of the 
Court. The existing failure to punish the quite discrete crime of genocide would be 
overcome by immediate and specific legislation, which could be easily replaced by 
later, more comprehensive legislation. 

Despite these reservations about the timing and scope of the current Bill, the 
Bill does provide a useful starting point for discussing the numerous legal, 
jurisprudential and technical issues arising out of any legislation seeking to prevent 
and punish genocide. In summary, the three most significant problems with the 
Bill are (i) its departure from the international definition of genocide; (ii) the 
question of retrospectivity; and (iii) the significance of the Stolen Generations. In 
addition, the Bill does not provide for legal assistance to an accused, and fails to 
specify whether a statute of limitations applies. It permits, by omission, too many 
defences to genocide, allowing sovereign rulers immunity from prosecution, and 
provides a lower penalty for 'publicly inciting' genocide than for other acts of 

96 Ibid. 
97 Commonwealth Attorney-General and Minister for Foreign Affairs, Joint News Release, 

'Ratifying the International Criminal Court', 25 October 2000: <law.gov.au/aghome/agnews/ 
2000newsagljoint2 1-00.hh>. 

98 As at 30 October 2000: <www.iccnow.org>. 



20001 THE INTERNATIONAL CRIME OF GENOCIDE 547 

genocide. Further, the Bill does not outline its relationship with international law 
enforcement bodies like the International Court of Justice, the two ad hoc 
international criminal tribunals, existing domestic legislation facilitating the work 
of the tribunals, and the proposed International Criminal Court. The remainder of 
this article examines each of these issues in turn, helping to chart the way towards 
more appropriate, balanced and workable anti-genocide laws in Australia. 

A. The Definition of 'Group' 

The Anti-Genocide Bill 1999 significantly expands the internationally accepted 
definition of genocide with respect to the scope of groups targeted or victimised 
by acts of genocide. Schedule l(2) of the Bill amends the Genocide Convention 
Act 1949 by inserting a new definition in section 3: 

genocide means any of the following acts committed with intent to destroy, in 
whole or in part, a distinct group of people including, but not limited to, a 
national, ethnical, racial or religious group, or a group based on gender, sexuality, 
political affiliation or disability . . .. 

Although the new definition substantially replicates the Convention definition, it 
also widens the range of characteristics which circumscribes group membership. 
Groups 'based on gender, sexuality, political affiliation or disability' are added to 
the groups in the established Convention definition (defined in Article 2 as 
'national, ethnical, racial or religious' groups). 

Further, the Bill states that other groups, not expressly mentioned in the new 
definition, may be victims of genocide. Genocide is 'not limited to' the groups 
listed, opening up a potentially wide field of judicial interpretation. Arguments 
were made during the Senate Committee Inquiry that this phrase flexibly 
guarantees protection against genocide to future groups of which legislators may 
not presently be aware.99 Identification of future groups would then be a matter for 
judicial interpretation, guided by existing common law principles. By analogy 
with refugee law in Australian courts - where membership of a 'particular social 
group' has been interpreted quite narrowly under the Refugee Convention 
definition - the interpretation of future groups under the Bill would arguably not 
give rise to an explosion in claims made by unspecified groups. 

Nonetheless, the open-ended expansion of the definition is of some concern, 
because it generates significant legal uncertainty. It allows for the possibility that 
any unspecified group - not materially contemplated by elected legislators -can 
claim protection against genocide. This violates the principle of legality enshrined 
in nullum crimen sine lege (there can be no crime without a corresponding law), 
and has no place in domestic anti-genocide legislation. Because it is so serious, 
genocide should be strictly defined and the protected groups spelled out in the 

99 Dr Leadbetter, Submission to the Senate Legal and Constitutional References Committee, above 
n l  l at 30. 
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definition, to prevent hvolous claims being made and to guarantee the rights of 
individuals unfairly accused of an indeterminate crime. 

While the definition of genocide is expanded in the Bill, it is simultaneously 
limited in a different sense. Whereas the Genocide Convention refers to acts 
committed against certain defined 'groups', the Bill confines the crime to acts 
committed against 'a distinct group of people'. It is conceivable that the term 
'distinct group' might be interpreted more narrowly than the general term 'group'. 
This restriction could make it difficult to successfully prosecute an offender within 
an Australian jurisdiction who would otherwise be held culpable under 
international law. It could give rise to difficult questions of proof - for example, 
'distinct' to whom: the perpetrator, the victim, or the group? The prosecution in 
such cases has enough difliculty proving the existence of a 'group', let alone that 
it must be a distinct one. The Bill would be strengthened by deleting the term 
'distinct'. 

In addition, the words 'as such' should be added after the word 'group', in 
order to conform to the Convention definition. Although these words seem 
innocuous enough, their presence adds an important dimension to the definition of 
genocide. 'As such' means the intention is to destroy, in whole or in part, the 
group, not merely one or more individuals who are coincidentally members of the 
group. The prohibited act must be committed against an individual because of his 
or her membership in the group, and as an incremental step in the overall objective 
of destroying the group. The group itself - and its collective identity and 
perpetuation - is the ultimate target or intended victim of the crime of 
genocide. loo 

There are strong policy and justice-based reasons for expanding the definition 
of 'group' 50 years after the original Convention was drafted. Throughout the 2oth 
century, a number of groups excluded from the Convention definition were 
targetted for destruction on political or social grounds. Unlike the broader groups 
protected from persecution under the 1951 Refugee Convention and 1967 
Protocol, the Genocide Convention excludes groups based on 'political opinion' 
or membership of a 'particular social group'. Extermination of political groups has 
been among the most common type of group destruction, including terminal 
attacks against the Kurds by Turkey (in 1937) and Iraq (1988); against 1.2 million 
Cambodians by the Khmer Rouge (in the mid 1970s);~~'  and against kulaks 
(property owners) in the Soviet Union (in the 1930s).'02 

100 See, for example, Sub-Commission on prevention of Discrimination and Protection of 
Minorities, Revised and updated report on the question of the prevention and punishment of the 
crime of genocide (1985), prepared by B Whitaker, UN Doc E/CN.4/Sub.2/1985/6; and 
Attorney-General of Israel v Eichmann (1962) 36 ILR 5. (Note that the special character of 
genocide is indicated by the criminal intention necessary, which is general and total: the 
extermination of members of a group as such. The issue of special intent is addressed below.) 

101 Above n12 at 38. 
102 Executive Council of Australian Jewry, Submission to the Senate Legal and Constitutional 

References Committee, above n11 at 11 1. 
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Similarly, at the recent Senate Committee Inquiry into the Bill, gay rights 
activist Rodney Croome passionately described how homosexuals were 
exterminated in Nazi Germany, marked by the humiliating pink triangle which 
signified their imminent destruction as a group.103 Under the international 
definition, such actions today would not amount to genocide. Sadly, there is still 
significant opposition at an international level to protecting groups based on 
'sexuality'. At the Rome Conference of the International Criminal Court, the 
Vatican and other 'homophobic Catholic and Islamic states' secured the inclusion 
of a definition clause for the crime of persecution which excluded homosexuals, 
lesbians and transsexuals from the concept of 'gender'.104 

The Senate Committee's report on the Bill contains a broad and useful 
discussion of the policy arguments for and against expanding the definition in 
relation to each additional group, so there is no need to repeat that discussion 
here.lo5 The core argument in favour of expanding the definition is the idea that in 
the half century since the adoption of the Genocide Convention, international 
human rights laws have recognised the protection needs of a range of increasingly 
visible group identities.lo6 It is thus argued that such protections should be 
extended to include a protection against genocide, even though these groups are 
expressly omitted from the Convention. 

Unfortunately, there is little movement in international law towards 
encompassing emergent social, economic or political groups in relation to the very 
specific crime of genocide. Some delegates at the Preparatory Committee on the 
Establishment of an International Criminal Court called for the extension of the 
definition of genocide to include social and political groups.'07 Such calls took 
place in the context of a progressive and expansive approach taken by the 
Preparatory Committee to adopting the crime of persecution as a crime against 
humanity. Groups protected from the crime of persecution were stated to include 
'any identifiable group or collectivity on political, racial, national, ethnic, cultural, 
religious, gender ... or other grounds that are universally recognised as 
impermissible under international law . . . 'lo8 

Ultimately however, in contrast to the crime of persecution, the Diplomatic 
Conference on the establishment of the Court adopted unaltered the Convention 

103 Rodney Croome, CO-Convenor, Australian Council for Lesbian and Gay R~ghts, oral evidence 
to the Senate Legal and Constitutional References Committee Inquiry in the Anti-Genocide Bill 
1999 (Cth), Public Hearings, Melbourne, 16 May 2000. 

104 Article 7(3) of the Rome Statute, as discussed in above n12 at 338; See Robertson, above n12 at 
338. 

105 Senate Legal and Constitutional References Committee, above n l  l at 29-35. 
106 For example, Universal Declaration of Human Rights, International Covenant on Civil and 

Political Rights, Convention on the Elimination of all Forms of Discrimination Against Women, 
Declaration on the Rights of Disabled Persons, Convention on the R~ghts of the Child, 
International Covenant on Economic, Social and Cultural Rights. 

107 International Criminal Court, Press Release Ll2762, 'Preparatory Committee for the 
Establishment of an International Criminal Court discusses definitions of "genocide", "crimes 
against humanity"', 2"* meeting, 25 March 1996. 

108 Article 7(l)(h) of the Rome Statute. 
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definition of genocide, in Article 6 of the Rome Statute. The travauxpreparatoires 
of the Statute state clearly that the definition of genocide was 'literally taken from 
the 1948 Genocide Convention' without amendment.lo9 This most recent and 
widely accepted re-statement of principles by States precisely replicates the 
Convention definition. The conservative approach was possibly due to a fear that 
renegotiating the definition would have resulted in some states withdrawing their 
existing consent to the  onv vent ion,"^ largely because of the controversial nature 
of the additional groups foreshadowed (particularly 'sexuality'). Irrespective of 
the reason for the Preparatory Commission's decision, it confirms the approach 
taken under the statutes of the two international criminal tribunals in the 1990s. 
Article 4 of the Statute of the Yugoslavian Tribunal (1993) and Article 2 of the 
Statute of the Rwandan Tribunal (1994) both replicate the Convention definition 
in identical terms. 

The only movement in the international definition of genocide derives from the 
limited judicial interpretation of the term 'group' by the International Criminal 
Tribunal for Rwanda. In the Rutaganda judgment, it was noted that 'at present, 
there is no generally and internationally accepted precise definitions' of the term 
'group' for the crime of genocide.i11 The Trial Chamber stated further that 'each 
of these concepts must be assessed in the light of a particular political, social and 
cultural context'.'12 But the ambiguity identified by the Tribunal was located in 
the identification of membership of groups already enumerated in the Convention, 
not in whether the term 'group' should be extended to unspecified groups. The 
Tribunal was particularly interested in whether group membership was 
subjectively or objectively determined, with regard to local contexts. It was not 
concerned with arguments that groups based on political affiliation, sexuality, 
gender, or disability should be protected from genocide. 

The recent international refusals to countenance expanding the range of groups 
protected from genocide raises many problematic legal and policy questions. 
Historically, while the immediate impetus for drafting of the Genocide Convention 
was the Holocaust, the crime of genocide was never intended to apply narrowly to 
protect a single group such as the Jewish people. This was so despite the insular 
approach adopted by Israel, where genocide is narrowly defined under domestic 
law (the Nazi and Nazi Collaborators (Punishment) Law 1950) as a crime only 
'against the Jewish people'.113 The Israeli approach is explicable, and perhaps 
understandable, in light of the shocking historical persecution of Jews, in Germany 
and beyond. However, it is also possible that Israel's failure to protect other groups 

109 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court, July 1998, Discussion Paper, A/CONF.I83/C.l/L.53,6 July 1998, 
'Part 2 - Jurisdiction, Admissibility and Applicable Law'. 

110 Centre for Comparative Genocide Studies, Senate Legal and Constitutional References 
Committee, above n l  l ftl at 29. 

l l l Prosecutor v Rutaganda ICTR (6 December 1999) at 755. 
112 Ibid. 
113 Senate Legal and Constitutional References Committee, above nl  l at 10. 
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is a response to the fear that Israeli actions against displaced Palestinian people 
may itself amount to genocide.114 

Since 1998, jurisprudence arising out of the two international criminal 
tribunals has explored the foundational policy reasons motivating the drafters of 
the Genocide Convention to limit the range of protected groups. In the Rutagancia 
judgment, the Trial Chamber of the Intemational Criminal Tribunal for Rwanda 
interpreted group membership under the Genocide Convention in light of its 
subjective or objective elements: 

. . . membership of a group is, in essence, a subjective rather than an objective 
concept. The victim is perceived by the perpetrator of genocide as belonging to a 
group slated for destruction. In some instances, the victim may perceive him/ 
herself as belonging to the said group. Nevertheless, the Chamber is of the view 
that a subjective definition alone is not enough to determine victim groups, as 
provided for in the Genocide Convention. It appears, from the travaux 
prkparatoires of the Genocide Convention, that certain groups, such as political 
and economic groups, have been excluded from the protected groups, because 
they are considered to be 'mobile groups' which one joins through individual, 
political commitment. That would seem to suggest a contrario that the 
Convention was presumably intended to cover relatively stable and permanent 
groups. l l 

The Tribunal made similar comments in Prosecutor v Akayesu: 

[A] common criterion in the four types of groups protected by the Genocide 
Convention is that membership in such groups would seem to be normally not 
challengeable by its members, who belong to it automatically, by birth, in a 
continuous and often irremediable manner. l l 6  

Clearly, the Convention was framed on the assumption that crimes against groups 
involving an element of 'choice', such as political affiliation, were lesser crimes 
of persecution rather than of genocide. Genocide was viewed as a crime against 
groups with 'stable and permanent' characteristics. 

There was always something artificial about the distinction between 'stable' 
and 'unstable' groups. For example, religious group membership - protected by 
the Convention - obviously involves elements of 'choice' as much as it contains 
immutable characteristics (though not in some religions). Conversely, gender 
seems to contain so-called 'immutable characteristics' and yet is not a 'protected 
group' under the Convention. Further, group membership by reason of sexuality 
and disability is often not based on choice, instead involving elements of 
immutability. Clearly, the rationale behind limiting the scope of protected groups 

1 14 At the Rome Conference on the Establishment of the Intemational Criminal Court in July 1998, 
Israel voted against the adoption of the Rome Statute in protest against the decision to include 
forced settlement of occupied territory as a war crime: above n12 at 329. 

1 15 Rutaganda, above nl  l l at 155-56; see also Musema ICTR (27 January 2000) at f 162. 
1 16 Prosecutor v Akayesu ICTR-96-4-T, T Ch I (2 Sept 1998) at 75 1 1. 
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in the Convention is deeply ambivalent, and provides no coherent grounds for 
excluding the additional groups in the Bill. 

B. Constitutional Issues Arising From an Expanded Definition 

Although it might be a heartening and welcome development to expand the range 
of protected groups covered by domestic anti-genocide laws, there is a potential 
constitutional obstacle to doing so. If the Commonwealth relied on the 'external 
affairs' power (section 5 l(xxix) of the Constitution) to enact the Bill, individuals 
prosecuted under the expanded definition might potentially challenge its validity. 
While enacting the precise Convention definition falls within the scope of the 
external affairs power, it is arguable on precedent that enlarging a Convention 
definition for the purposes of a domestic enactment exceeds Commonwealth 
power.1 l7  The High Court might strike down the expanded definition to the extent 
of its inconsistency with the Convention definition, unless the Commonwealth can 
rely on some other head of power. This is unlikely given the Commonwealth has 
no general criminal jurisdiction.l18 Such a view was also expressed by the 
Attorney-General's Department during the Senate Committee Inquiry: 

A Constitutional issue would arise as to whether it would be a lawful exercise of 
the external affairs power under section Sl(xxix) of the Constitution to enact 
legislation which extended the terms of an international treaty.'l9 

On existing constitutional authority, it is possible to indicate how the High 
Court might interpret the validity of an expanded definition. In the Tasmanian 
Dam Case, Mason J initially outlined a fairly strict approach: , 

The law must conform to the treaty and carry its provisions into effect ... 
Parliament may [not] depart from the provisions of the treaty after it has been 
entered into by Australia and enact legislation which goes beyond the treaty or is 
inconsistent with it.I2O 

Yet Mason J tempered the strictness of this approach by finding that quite broad 
Commonwealth regulations purporting to enact Australia's international 
environmental obligations were 'appropriate and adapted to the desired end'.12' 
Brennan J agreed that the regulations were 'reasonably conducive to the 
performance of the obligation imposed by the  onv vent ion','^^ although His 
Honour found some sections of the primary Commonwealth Act to be too wide an 

11 7 Polyukhovich, above 1158; see also Rothwell, above n79 at 117. 
118 There is no Commonwealth general constitutional head of power to enact criminal laws, so 

criminal law is primarily the concern of the states. Commonwealth criminal laws must be 
justified under other heads of power: see David Brown, David Farrier, David Neal & David 
Weisbrot, Criminal Laws (1990) at 8. 

119 Senate Legal and Constitutional References Committee, above n l  l at 27. 
120 Tasmanian Dam Case, above n78 at 13 1-1 32 (Mason J). 
121 Id at 138-139. 
122 Id at 232-235 (Brennan J). 
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implementation of the relevant international c~nven t ion . ' ~~  Deane J agreed with 
the approach of Mason and Brennan JJ, stating that to fall within constitutional 
power, 'the law must be capable of being reasonable considered to be appropriate 
and adapted to achieving what is said to impress it with the character of a law with 
respect to external Deane J elaborated upon the requirements of t h s  
test by adding that there must be 'a reasonable proportionality between the 
designated purpose or object and the means which the law embodies for achieving 
or procuring it', and that the law must be 'really, and not fancifully, colourably, or 
ostensibly, referable'. 125 

In evidence to the Senate Committee Inquiry, the Attorney-General's 
Department clearly accepted the High Court's formulation of this flexible test: 

In implementing a treaty by domestic legislation, the Government is not required, 
either under international law or domestic law, to enact the exact language of the 
treaty. The validity of the legislation will depend, in this respect, on whether the 
legislation as kamed is reasonably appropriate and adapted to the purpose of 
implementing the treaty obligations. That would be a matter for consideration in 
each individual case.126 

In practice, governments have often passed legislation, authorised by the external 
affairs power, which departs from the strict terms of international conventions. As 
the Senate Committee noted, some Commonwealth Acts have selectively and 
restrictively implemented some, rather than all, provisions of an international 
treaty.127 Other Acts have 'recast in ordinary legislative language' the provisions 
of a treaty.'28 A third category of Acts has validly expanded the s arse language, 
or lesser requirements, of particular international conventions.12'In the case of 
genocide legislation, the Centre for Comparative Genocide Studies has argued that 
the external affairs power is broadly 'purposive', so that 'it leaves to the discretion 
of Parliament to consider, in line with cultural sensitivities and things llke that, the 
manner in which such a law will be implemented domestically'.130 

However, the conservative definitional approach guiding the operation of the 
two international criminal tribunals, and the International Criminal Court, would 

Id at 236237. 
Id at 260 (Deane J). 
Ibid, quoting Dixon J in R v Burgess, above n79 at 674. 
Senate Legal and Constitutional References Committee, above n l  l at 26. 
For example, partial implementation of the Vienna Convention on Diplomatic Relations 1969 
by the Diplomatic Privileges and Immunities Act 1967 (Cth). 
For example, implementation of the Convention on the Elimination of Discrimination Against 
Women by the Ser Discrimination Act 1984 (Cth). 
For example, the World Heritage Properties Conservation Act 1983 (Cth) validly enacted the 
Convention for the Protection of World Cultural and National Heritage in more explicit 
language: see the Tasmanian Dam Case, above n78; Division 70, Chapter 4 of the 
Commonwealth Criminal Code extends the scope of jurisdiction granted to States under the 
OECD Convention Against Bribery of Foreign Public Officials in International Business 
Transactions. 
Senate Legal and Constitutional References Committee, above nl  l at 25-26. 



554 SYDNEY LAW REVIEW [VOL 22: 527 

most likely be accorded influential weight by the High Court in any determination 
of whether an expanded domestic definition was 'reasonably and appropriately 
adapted' to the terms of the Genocide Convention. The additional groups in the 
current Bill were deliberately excluded from protection under three very recent 
international statutes, indicating that there has been little shift in international law 
on genocide over the past 50 years. It could not, therefore, be argued that the 
increased recognition and protection given to groups based on gender, sexuality or 
political opinion over the past 50 years should be extended to genocide in a 
progressive and flexible interpretation of the Convention. 

The simplest solution to any possible excess of constitutional power would be 
to redraft the definition of genocide in the Bill to make it consistent with the 
international definition, in the process forfeiting the protection of additional 
groups. There are, however, two other possibilities which would allow Australia 
to protect an expanded range of groups without exceeding constitutional power. 
The first option is improbable: encouraging an international re-negotiation of the 
international definition, which was reaffirmed as recently as 1998 in the Rome 
Statute. 

The second option is politically difficult but worth pursuing: inviting all 
Australian states and territories to participate in uniform criminalisation of 
genocide. A basic method would be for the states to agree to adopt identical 
legislation, enforced through the state courts. The states have a general power to 
enact criminal legislation and are not constitutionally fettered from expanding the 
genocide definition in the same way that the Commonwealth is. This method of 
implementing Australia's obligations is impliedly envisaged under international 
law, which holds that the division of power within a federation does not excuse a 
State from fulfilling its obligations. l 

This method might, however, result in inconsistent verdicts due to variations in 
local rules of evidence, procedure and sentencing. A 'federalised' approach could 
potentially alleviate such inconsistencies, analogous to the national Corporations 
Law Scheme operating uniformly across all states and territories. Under the wide 
power conferred under section 122 of the Constitution, the Commonwealth could 
enact expanded anti-genocide legislation within a territory, which the states could 
then uniformly adopt within their own jurisdictions and treat in practice as a 
Commonwealth law. 

Alternatively, another method could operate to ensure consistency across 
jurisdictions by utilising the 'reference power' in section Sl(xxxvii) of the 
Constitution. The power permits the states to refer to the Commonwealth any 
matter within their legislative power, so the Commonwealth acquires power to 
legislate on that matter.132 States could refer their ability to criminalise a wider 
concept of genocide, circumventing the limitation on the Commonwealth under 
the external affairs power. Success would depend on possibly difficult, but 
necessary, state co-operation to protect wider groups. 

131 Hon Elizabeth Evatt AC, 'National Implementation: The Cutting Edge of International Human 
Rights Law' (1999) Law and Policy Paper 12 at 8 .  
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C. The Definition of Criminal Acts 

The second part of the definition of genocide as it appears in the Bill (clause 3) is . 
identical to the second part of the definition created by the Convention and 
subsequently affirmed in the statutes of the two 'international criminal tribunals and 
the International Criminal Court: 

(a) Killing members of the group; 
(b) Causing serious bodily or mental harm to members of the group; 
(c) Deliberately inflicting on the group conditions of life calculated to bring about 

its physical destruction in whole or in part; 
(d) Imposing measures intended to prevent births within the group; 
(e) Forcibly transferring children of the group to another group. 

The Bill does not alter, amend or expand the internationally accepted range of acts 
which, when committed against designated groups, constitutes the crime of 
genocide. Unlike the more debatable definition of 'group', few arguments have 
been made over the years to change the content of the five acts of genocide. The 
only debate has been over whether the enumerated acts, which cover 'physical' or 
'biological' genocide, should be extended to include 'cultural' genocide. The latter 
concept covers acts committed with intent to destroy a group by destroying the 
group's language, religion or culture, and was argued unsuccessfully by the 
claimants in Kruger. 

The issue of cultural genocide was debated hotly during the framing of the 
Genocide Convention but ultimately reference to culture was The Arab 
and communist delegations were in favour of a cultural genocide article, but 'the 
nations from both Americas were wedded to their respective policies of 
assimilation and, therefore, opposed both provisions'.134 The Western European 
delegations, which controlled the balance of votes, supported the connection 
between cultural and physical genocide in the recent aftermath of Nazism, but 
argued that such a connection should be made in the UDHR rather than the 
Genocide Convention. Although these delegations voted for the deletion of 
cultural genocide on the basis that they would later support a provision in the 
UDHR, they did not fulfil this promise as a result of Cold War pressures and 
politics.135 

132 Hanks, above n64 at 20. States reserve the right to refer matters for a fixed term or upon certain 
conditions, and the right to exercise concurrent power where the Commonwealth fails to act on 
the referral; the power has been used in the past to refer matters of industrial relations and 
arbitration, family law and custody, and defamation: see P H Lane, Commentary on the 
Australian Constitution (1986). 

133 'Cultural genocide' was deleted during the UN General Assembly [Legal] Sixth Committee's 
(831d meeting) revision of the Ad Hoc Committee of the UN Economic and Social Council's 
draft. Cultural genocide was earlier defined as 'any deliberate act committed with the intent to 
destroy the language, religion, or culture of a national, racial or religious group': Ad Hoc 
Committee draft Article 111. 

134 A Morsink, 'Cultural Genocide, the Universal Declaration, and Minority Rights' (1999) 21 
Human Rights Quarterly 1009 at 1009. 

135 Ibid. 
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One aspect of cultural genocide was, however, retained in the final wording of 
. the Convention, as Lippman points out: 

Although included under 'cultural genocide' in the draft Convention, the Greek 
delegate, Mr Vallindas, successfully argued that the forced transfer of children to 
another human group should be categorised as physical genocide.'36 

The arguments put by the Venezuelan delegate to the General Assembly in 1948 
clearly indicate the form of cultural protection offered by the provision relating to 
the forced transfer of children: 

The forced transfer of children to a group where they would be given an education 
different from that of their own group, and would have new customs, a new 
religion and probably a new language, was in practice tantamount to the 
destruction of their group, whose future depended on that generation of children. 
Such transfer might be made from a group with a low standard of civilisation . . . 
to a highly civilised group . . . yet if the intent of the transfer were the destruction 
of the group, a crime of genocide would undoubtedly have been committed.13' 

Despite this limited initial extension of the definition, there has otherwise been 
little scope for judicial scrutiny and interpretation of the definition over the last 50 
years. The first-ever verdict on the crime of genocide by an international body was 
only handed down by the Rwandan Tribunal on 2 September 1999 ( ~ k a ~ e s u ) . ' ~ ~  
It is worth noting, however, that the recent Akayesu and Rutaganda judgments do 
interpret some of the specific actions falling within the five defmition acts. In 
Rutaganda the Chamber stated that:139 

'serious bodily or mental harm' includes 'acts of bodily or mental torture, 
inhumane or degrading treatment, rape, sexual violence and persecution', and 
'need not entail permanent or irremediable harm'; 

'deliberately inflicting on the group conditions of life calculated to bring about 
its physical destruction in whole or  in part' should be construed as 'methods of 
destruction by whlch the perpetrator does not necessarily intend to immediately 
kill the members of the group' but which are ultimately aimed at their physical 
destruction, such as a subsistence diet, systematic expulsion from their homes and 
deprivation of essential medical supplies below a minimum vital standard; 

'measures intended to prevent births within the group' includes 'sexual 
mutilation, enforced sterilisation, forced blrth control, forced separation of males 
and females, and prohibition of marriages', and may be not only physical but also 
mental; 

136 Lippman, above n6 at 44. 
137 UN Document A/AC6/SR83 (1948), 195, in Human Rights and Equal Opportunity 

Commission, above n75 at 271. 
138 Above n116. 
139 Abovenlll atfi52-55. 
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fforcible transfer of children ' includes direct acts of forcible physical transfer, 
but also acts of threats of trauma which would lead to the forcible transfer of 
children. 

D. The Five Offences of Genocide 

Clause 9 of the Bill creates five 'Offences of genocide' which are substantially 
similar to the offences created in Article 3 of the Convention. Each of the five 
offences in the Bill attracts a specified domestic criminal penalty, authorised by the 
discretionary contractual promise in Article 5 of the Convention 'to provide 
effective penalties for persons guilty of genocide'. Three of the five Convention 
offences are identical offences in the Bill. Clause 9(1) enacts and punishes 
'genocide' as specified in Article 3(a). Clause 9(2) enacts and punishes 
'conspiracy to commit genocide' as specified in Article 3(b).I4O Clause 9(4) enacts 
and punishes the 'attempt to commit genocide' as specified in Article 3(d) of the 
Convention. 

The two remaining offences in the Bill depart somewhat from the language of 
the offences in the Convention. Firstly, clause 9(3) punishes a 'person who 
publicly urges the commission of an act of genocide'. By contrast, Article 3(c) 
punishes 'direct and public incitement to commit genocide'. The Bill seemingly 
creates a broader offence than that envisaged by the Convention. 'Publicly urging' 
genocide encompasses a potentially larger range of activities than 'direct and 
public incitement', which requires a nexus ('and') between the directness and the 
public aspect of genocidal activities. 

There are strong reasons of deterrence for widening the scope of prosecutable 
offences for 'public incitement'. In the 50 years since the Convention was drafted, 
the power of the broadcast mass media has increased dramatically in terns of 
deregulation from government control and greater audience penetration. In terms 
of international law however, there is little support for widening the offence 
beyond the existing Convention definition. The Rome Statute follows the 
Convention in the language it uses to describe the five offences of genocide (see 
Article 25(3)(e)). 

However, there is some international support for a wider approach. In Akayesu 
the Tribunal defined 'direct and public incitement to commit genocide' as 

.. . directly provoking the perpetrator(s) to commit genocide, whether through 
speeches, shouting threats uttered in public places or at public gatherings, or 
through the sale or dissemination, offer for sale or display of written material or 
printed matter in public places or at public gatherings, or through the public 
display of placards or posters, or through any other means of audiovisual 
communication. 

140 For the most recent international interpretation, see Muserna, above n115 at 7184-198. The 
Chamber held that 'conspiracy to commit genocide is to be defined as an agreement behveen 
two or more persons to commit the crime of genocide': 1191. Conspiracy 'is punishable even if 
it fails to produce a result, that is to say, even if the substantive offence, in this case genocide, 
has not actually been perpetrated': 7194. Further, 'an accused cannot be convicted of both 
genocide and conspiracy to commit genocide on the basis of the same acts': 7198. 
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The Tribunal then interpreted the offence broadly: 

The prosecution must prove a definite causation between the act characterised as 
incitement . . . and a specific offence. However, the Chamber is of the opinion that 
the direct element of incitement should be v~ewed in light of its cultural and 
linguistic content. Indeed, a particular speech may be perceived as 'direct' in one 
country, and not so in another, depending on the audience. The Chamber further 
recalls that incitement may be direct, but nonetheless implicit. Thus, at the time 
the Convention on Genocide was being drafted, the Polish delegate observed that 
it was sufficient to play skillfully on mob psychology by casting suspicion on 
certain groups, by insinuating that they were responsible for economic or other 
difficulties in order to create an atmosphere favourable to the perpetration of the 
crime. 14' 

To avoid exceeding Commonwealth legislative power,142 the definition of 
incitement currently in the Bill should be amended to replicate the Convention 
definition, perhaps noting the interpretative jurisprudence that has emerged to 
clarify the definition. 

The second offence deviating from the Convention definition is in clause 9(5), 
which punishes a 'person who aids, abets, counsels or procures the commission of 
an act of genocide'. By contrast, Article 3(e) of the Convention punishes only 
'complicity in genocide'.i43 Clearly, the Bill is interpreting the Convention crime 
of 'complicity' consistently with the general principles of domestic criminal law. 
The Criminal Code Act 1995 (Cth) establishes the offence of 'conspiracy and 
common purpose' in section 11.2(1) for a person 'who aids, abets, counsels or 
procures the commission of an offence of another person'. This interpretation is 
roughly consistent with the most recent international interpretation of 'complicity' 
by the Rwandan Tribunal in Musema, which discussed slightly different, but 
effective, civil and common law  definition^.'^^ Clause 9(5) therefore adequately 
enacts the requirements of Article 3(e) of the Convention. 

E. Appropriate Penalties and Gradation of Penalty 

Four of the five penalties specified in clause 9 of the Bill provide for 
'imprisonment for life' upon conviction (clauses 9(1), 9(2), 9(3), 9(5)). Clause 
9(4), however, creates a lesser penalty of 'imprisonment for a period not exceeding 
10 years' for the offence of 'publicly urging the commission of an act of genocide'. 

141 Above n116 at 7557. 
142 Seeabovenll8. 
143 For the most recent international interpretation, see Musema, above n115 at 7168-183. The 

Chamber held that 'an accused is liable for complicity in genocide if he [sic] knowingly and 
voluntarily aided or abetted or instigated one or more persons in the commission of genocide, 
while knowing that such a person or persons were committing genocide, even though the 
accused himself d ~ d  not have the spec~fic intent to destroy, in whole or in part, a national, 
ethnical, racial or religious group as such': 7183. 

144 Id at 7177: 'Under Common Law, the forms of accomplice participation, namely "aiding and 
abetting, counselling and procuring", to a large extent, mirror those conducts characterised 
under Civil Law which ... are "I'aide, l hssistance, et La fourniture des mayens".' 
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As the Rwandan Tribunal noted in the Ruggiu judgment, no such distinction was 
made by the drafters of the Genocide Convention, who were very conscious of the 
'critical' role of publicity in the incitement of genocide: 

In Akayesu, the Tribunal also noted that 'at the time the Convention on Genocide 
was adopted, the delegates agreed to expressly spell out direct and public incitement 
to commit genocide as a specific crime, in particular, because of its critical role in 
the planning of a genocide. In this regard, the delegate from the USSR stated that, 
'It was impossible that hundreds of thousands of people should commit so many 
crimes unless they had been incited to do so and unless the crimes had been 
premeditated and carefully organized.' He asked how in those circumstances, the 
inciters and organizers of the crime could be allowed to escape punishment, when 
they were the ones really responsible for the atrocities committed.'45 

Problematically, in an age of cheap, accessible and instant mass media 
transmission, publicly inciting acts of genocide has become an even easier crime 
than that envisaged by the framers of the Convention in 1948. The dissemination 
of 'hate speech'146 to wide audiences is possible due to technological 
improvements and the deep consumer penetration of communications receivers 
(radio, television and internet). For example, in Rwanda in the early 1990s, the 
inflammatory radio-borne rhetoric of the 'Hutu Power' militias helped construct 
the general climate of fear and anxiety which precipitated the genocidal mass 
killings of Tutsis in 1 9 9 4 . ' ~ ~  As it was stated by the Rwandan Tribunal in the 
Ruggiu judgment: 

The media, particularly RTLM radio, was a key tool used by extremists within the 
political parties to mobilize and incite the population to commit the massacres. 
RTLM had a large audience in Rwanda and became an effective propaganda 
instrument. The accused, who was a journalist and broadcaster with the RTLM, 
played a crucial role in the incitement of ethnic hatred and violence, which RTLM 
vigorously pursued. In his broadcasts at the RTLM, he encouraged setting up 
roadblocks and congratulated perpetrators of massacres of the ~ u t s i s  at these 
roadblocks. In his broadcasts, he continued to call upon the population, 
particularly the military and the Interaharnwe militia, to finish off the 1959 
revolution. His broadcasts incited massacres of the Tutsi p o p ~ l a t i o n . ' ~ ~  

Genocide by its nature is a group-orientated crime, perpetrated by one group 
against another. As noted in Rutaganda, for genocide 'the victim of the act is . . . a 
member of a given group selected as such, which, ultimately, means the victim of 
the crime of genocide is the group itself and not the individual alone'.149 It 

145 Prosecutor v Ruggiu. Case No. ICTR-97-32-1, 1 June 2000: <www.ictr.org> at 715. 
146 See T D Jones, Human rights : group defamation. freedom ofexpression, and the law of nations 

(1998); R L Abel, Speaking respect, respecting speech (1998); Judith P Butler, Excitable 
speech: a politics of the performative (1 997). 

147 Above n l .  See also The Mediacase, ICTRIINFO-9-2-245. EN, Arusha, 23 October 2000: 
<www.ictr.org>. 

148 Above n145 at 750. 
149 Above n l  l l at 759. 
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consequently requires different but inter-related actions by numerous people 
within a group against another, including the crucial mobilising function of hate 
publicity. Although those who publicly incite genocide might not physically kill 
others themselves, the experience of Rwanda shows they play a crucial and 
inseparable part in the commission of physical crimes - generating and sustaining 
violence through hate speech - especially when public statements come from 
those in high It is not necessary that 'the incitement failed to produce 
the result expected by the perpetrator'.151 

A further argument in support of a higher penalty for incitement offences is 
found in the Rome Statute, which does not distinguish 'public incitement' as a 
lesser crime. Indeed, at the Third Session of the Preparatory Commission in 
December 1999, some delegates proposed that inchoate forms of the offences 
(such as incitement to commit genocide) should be considered as 'mitigating 
factors' on sentencing. A majority of delegates specifically rejected this.152 

The deterrence of the public incitement of genocide must necessarily be 
balanced against the protection of freedom of speech and opinion in a democratic 
society. Importantly, rights are not absolute. Every society recognises limits on the 
exercise of rights in order to protect the freedom of those negatively affected by 
the exercise of rights in certain ways. In Australia, inhgements  of the right to 
free speech are considered justified in certain circumstances: for example, to 
authorise anti-vilification, defamation and censorship laws. The benefits of 
prohibiting genocidal hate speech outweigh the benefits of protecting such speech. 
Publicly inciting genocide is a kind of speech which does not fall within the range 
of speech protected by democratic societies, since it is exercised maliciously, 
irresponsibly, and with scant regard for the fundamental rights of others. 

For these reasons, the penalty for public incitement of genocide in the 
Australian Bill is inadequate. The Bill would be enhanced if the maximum 
sentence was raised from 10 years imprisonment to life imprisonment, in 
conformity with the penalties for the other four crimes in that clause. Clause 9(3) 
should not be seen as a lesser offence, given that public incitement of a great 
number of people against a group can result in greater overall harm than isolated 
criminal acts by individuals under the other offences. 

The lesser penalty currently provided for in the Bill raises the broader question 
of whether the different acts amounting to genocide should attract gradated 
penalties. For example, at the Senate Committee hearings it was suggested that 
'mass killings' are ethically more horrendous than 'forcibly transferring children', 
so that each type of genocide should attract penalties consistent with their criminal 
gravity.153 This approach has been taken in Canada, where publicly inciting 

150 See the Rwandan Ambassador's comments to the UN General Assembly Plenary, Press Release 
GAl9523, 77th Meeting (PM), 2 December 1998. 

151 Above n145 at 716. 
152 Discussion Paper submitted by the Coordinator concerning Part 7 of the Rome Statute of the 

International Criminal Court, on Penalties, 9 December 1999, PCNICC/1999/WGRPE(7)lRT2. 
153 CenWe for Comparative Genocide, Submission to the Senate Legal and Constitutional 

References Committee, above n l  l at 45. 
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genocide attracts a term of imprisonment of only five years.154 It has also been 
suggested that civil remedies should be available for the 'lesser' crimes of 
genocide, including monetary Legislation in the United States provides 
that genocidal killings attracts the penalty of death or life imprisonment, plus fines 
of up to US$1 million, while genocide without killings attracts a penalty of life 
imprisonment andtor fines of up to US$1 million. 56 

From an ethlcal perspective, it is extraordinarily difficult to prioritise the 
various acts constituting genocide according to their severity, in a hierarchy of 
criminality or evil. Genocide is, in all its forms, the 'crime of crimes'.157 
Unfortunately, the Genocide Convention itself offers little explicit guidance on 
this matter. Article 5 states only that State Parties must 'provide effective 
penalties' for genocide, seemingly leaving the issue of gradation to the discretion 
of states. From another angle, the Convention's refusal to gradate genocidal acts 
by different penalties could be interpreted to mean that no gradation was intended: 
that all acts should be punished equally. In the Kambanda judgment, this 
theoretical approach was taken by the Rwandan Tribunal in referring to the lack of 
penalty gradation in its constituting Statute: 

Whereas in most national systems the scale of penalties is determined in 
accordance with the gravity of the offence, the Chamber notes that . . . the Statute 
does not rank the various crimes falling under the jurisdiction of the Tribunal and, 
thereby, the sentence to be handed down. In theory, the sentences are the same for 
each of the three crimes, namely a maximum term of life imprisonment.158 

The sentencing of genocide in Rwanda and the former Yugoslavia does, however, 
provide some assistance in the resolution of the gradation issue. Article 23 of the 
Rwandan Tribunal Statute and Article 24 of the Yugoslavian Tribunal Statute 
provide: 

1. The penalty imposed by the Trial Chamber shall be limited to imprisonment. 
In determining the terms of imprisonment, the Trial Chambers shall have recourse 
to the general practice regarding prison sentences in the courts of [Rwanddthe 
former Yugoslavia]. 
2. In imposing the sentences, the Trial Chambers should take into account such 
factors as the gravity of the offence and the individual circumstances of the 
convicted person.159 

The Tribunals have a guided discretion in the imposition of penalties, which must 
be made with reference to the practice of the local legal system and to the 
individual circumstances of the case. There is an explicit prohibition on the 

154 Section 318 of the Canadian Criminal Code. 
155 Above n l1  at 10. 
156 Genocide Convention Implementation Act 1988 (US). 
157 Akayesu, above n3. 
158 Prosecutor v Kambanda, ICTR 97-23-S, 4 September 1998: <www.ictr.org> at 712. 
159 <www.ictr.org/statute.html>. 
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imposition of penalties other than imprisonment, excluding the availability of the 
death penalty, servitude, or monetary fines.160 One civil remedy is, however, 
provided for in the Article: 

3. In addition to imprisonment, the Trial Chambers may order the return of any 
property and proceeds acquired by criminal conduct, including by means of 
duress, to their rightful owners. 

There is also provision in the Statutes for the pardon or commutation of 
sentences.l6l The statutory provisions relevant to penalties are supplemented by 
Rules of Procedure and Evidence. Rule 101(A) of the Rwandan Tribunal Rules 
provides that 'a person convicted by the Tribunal may be sentenced to 
imprisonment for a term up to and including the remainder of his [or her] life'.162 
Clearly, a maximum penalty is available for all acts amounting to genocide, 
irrespective of the relative gravity of the offence. However, in practice, 
distinctions between the various acts of genocide may be relevant to determining 
appropriate sentences. Rule 101(B) provides: 

In determining the sentence, the Trial Chamber shall take into account the factors 
mentioned in Article 23 (2) of the Statute, as well as such factors as: 
(i) any aggravating circumstances; 
(ii) any mitigating circumstances including the substantial co-operation with the 

Prosecutor by the convicted person before or after conviction; 
(iii) the general practice regarding prison sentences in the courts of Rwanda; 
(v) the extent to which any penalty imposed by a court of any State on the 

convicted person for the same act has already been served, as referred to 
in Article 9 (3) of the Statute. 

Additionally, Rule 100 establishes a pre-sentencing procedure: 

If the accused pleads guilty or if a Trial Chamber finds the accused guilty of a 
crime, the Prosecutor and the defence may submit any relevant information that 
may assist the Trial Chamber in determining an appropriate sentence. 

160 Akayesu, above n3. 
161 Article 27 of the Rwandan Statute and Article 28 of the Yugoslavian Statute state: 'If, pursuant 

to the applicable law of the State in which the convicted person is imprisoned, he or she is 
eligible for pardon or commutation of sentence, the State concerned shall notify the 
International Tribunal . . . accordingly. There shall only be pardon or commutation of sentence 
if the President of the International Tribunal . . ., in consultation with the judges, so decides on 
the basis of the interests of justice and the general principles of law.' 

162 <www.ictr.org/ENGLISWNles/260600/index.h. 
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None of these articles or rules limit the Tribunal's 'unfettered discretion to 
evaluate the facts and attendant circumstances . . . to take into account any other 
factor . . . deem[ed] pertinent'.163 Nor are the rules 'mandatorily cumulative in the 
determination of the sentence'.164 Crucially, the Rwandan Tribunal has interpreted 
the rules to allow consideration of the gravity of a genocidal act in sentencing: 

The determination of sentences is left to the discretion of the Chamber which 
should take into account, apart from general practice regarding prison sentences 
in the courts of Rwanda, a number of other factors in particular the gravity of the 
crime, the personal circumstances of the convicted person, the existence of any 
aggravating or mitigating circumstances including the substantial co-operation by 
the convicted person before or after conviction. '65 

The Tribunal has been very careful to note that the gravity of an act is relevant only 
to sentencing, and not as a defensive entitlement to be charged with a lesser 
offence: 

. . . mitigating circumstances appl[y] to the sentence, not to the gravity of the 
crimes. In this connection, the Chamber shares the or follows the reasoning in the 
Kambanda Case and also . . . the Erdemovic Case . . . I quote: 'it must be observed 
however that mitigation of punishment does not in any sense of the word reduce 
the degree of the crime, it is more a matter of grace than of defence. In other 
words, the punishment assessed is not a proper criterion to be considered in 
evaluating the findings of the court with reference to the degree of magnitude of 
the crime'.166 

This is so because the 'inherent' gravity of all acts of genocide is an objectively 
derived standard, beyond subjective individualisation: l 67 

... a preamble of the Genocide Convention recognizes that at all periods of 
history, genocide has inflicted great losses on humanity and reiterates the need for 
international cooperation to liberate humanity from this scourge. The crime of 
genocide is unique because of its element of dolus specialis (special intent) . . . 
Hence the Chamber is of the opinion that genocide constitutes the crime of crimes 
and is therefore crucial in determination of a sentence. 

The objective gravity of genocide derives from its status as one of the worst 
international crimes.169 Once the gravity of genocide has been appropriately 
recognised by a court or tribunal, 'individualising the penalty' may proceed by 

163 Akayesu, above n3 at 730. 
164 Idat731. 
165 Abovenl58 a t l l l .  
166 Ibid. 
167 Akayesu, above n3 at 729. 
168 Id at 716. 
169 Proseculor v Serushago, Case No ICTR-98-39-S, 5 February 1999: <www.ictr.org> at 71 9. 
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considering 'factors including the gravity of the offence, the individual 
circumstances o f  the accused, the existence of any aggravating or  mitigating 
circumstances, including the substantial co-operation b y  the accused with the 
Prosecutor before o r  after his c o n v i ~ t i o n ' . ' ~ ~  Tribunal judgments have elaborated 
o n  the scope of  'mitigating'17' and 'aggravating'172 circumstances. Importantly, 
the gravity o f  an offence has been included among aggravating factors considered 
in sentencing.173 The Tribunal must also take into account wider policy 
considerations relevant to  the prosecution o f  genocide: 

. . . the penalties imposed on accused persons found guilty by the Tribunal must 
be directed, on the one hand, at retribution of the said accused, who must see their 
crimes punished, and over and above that, on other hand, at deterrence, namely to 
dissuade for good others who may be tempted in the future to perpetrate such 
atrocities by showing them that the international community shall not tolerate the 
serious violations of international humanitarian law and human rights.'74 

Although the Rwandan Tribunal is bound by  its Rules to  consider sentencing 
practice under domestic Rwandan law, the Tribunal has seen fit to depart f rom the 
Rwandan legal system's gradation o f  penalties for genocide.175 The Rwandan 
Organic Law groups accused into four categories, 'according to their acts o f  
criminal participation': 176 

The first of these categories concerns the masterminds of the crimes (planners, 
organisers), persons in positions of authority, from persons who have exhibited 
excessive cruelty to perpetrators of sexual violence. All these people are 
punishable by a death penalty. The second category concerns perpetrators, 
conspirators or accomplices in criminal acts, who incur life imprisonment. The 
third category deals with persons who, in addition to committing a main crime, 
are guilty of other serious assaults against the person. Their sentence is short. The 
fourth and last category concerns persons who have committed offences against 
property. '77 

Id at721. 
Including: a guilty plea; an accused's cooperation with the prosecutor; the absence of a prior 
criminal record; the character of the accused; the expression of regret and remorse; an accused's 
assistance to victims; lack of personal participation in the killings; voluntary surrender to 
authorities: above n145 at (52-80. 
For example, the gravity of the offences; responsibility pursuant to Article 6(3) of the Statute; 
voluntary participation: id at 747-51. 
Ibid. 
Above n169 at 720. 
Akayesu, above n3 at 731. 
Rwandan Organic Law on the Organization of Prosecutions for Offences constituting the Crime 
of Genocide or Crimes against Humanity, adopted in 1996 to govern crimes committed since 1 
October 1990. 
Above n169. 
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The categorisation of perpetrators under Rwandan law is largely a practical device 
of convenience, established to ensure the expeditious trial and punishment of the 
100,000 of alleged perpetrators of genocide still held in Rwandan prisons. 
Although the Tribunal has accepted some guidance from this categorisation, it has 
not felt bound by it. As a result, there is no persuasive jurisprudential support at 
the international level in favour of distinguishing gradations of penalty for 
different acts of genocide. Consequently, Australian anti-genocide legislation 
should conform with the contemporary international approach to the gradation of 
penalties for acts of genocide. The Bill should not expressly specify different 
penalties for different acts of genocide, because this would be inconsistent with 
recognising the gravity of all forms of genocide. It would also diminish the 
capacity to punish perpetrators of apparently less severe forms of genocide - such 
as transferring children or inciting genocide in comparison with mass killings - 
even though in certain situations those 'lesser' genocides may have equally 
devastating results. Rather, Australian legislation should provide for terms of up 
to life imprisonment for all acts of genocide, but permit the legitimate 
consideration of the gravity of particular genocidal acts as a factor in sentencing. 
It is also worth considering the potential for imposing monetary fines as in the 
United States. 

F. Elements of Criminal Responsibility 

Significantly, the proceedings relating to the establishment of the International 
Criminal Court sought to codify the elements of criminal responsibility for 
genocide. Although the elements of responsibility were not expressly included in 
the Rome Statute, they do form part of subsequent discussions by the United 
Nations Preparatory Commission for the International Criminal Court. A 
Secretariat Discussion Paper sets out the draft text agreed upon so far by 
delegations to the Preparatory Commission for the ICC for the elements of 
genocide in Article 6 of the Rome While elements are specified for each 
of the five ConventionRome Statute crimes, each crime has three basic elements 
m common: 

(a) an intention to destroy a group in whole or in part; and 
(b) specified action in furtherance of that intent; and 
(c) actual or constructive knowledge that the conduct would destroy the group, in 

whole or in part, or that the conduct was part of a pattern of similar conduct 
directed against that group.'79 

Of these elements, 'intention' requires particular scrutiny. Rutaganda elaborates 
upon the meaning of a genocidal 'intention': 

178 Based on a report by the Coordinator, Working Group on Elements of Crimes, 26 February 
1999. 

179 The reasoning behind the last of these elements is to exclude unrelated acts carried out by 
unrelated individuals or a 'one-person crime wave'. 
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Genocide is distinct from other crimes because it requires dolus specialis, a special 
intent. Special intent of a crime is the specific intention which, as an element of the 
crime, requires that the perpetrator clearly intended the result charged.lgO 

Further: 

The dohs  specialis is a key element of an intentional offence, which offence is 
characterised by a psychological nexus between the physical result and the mental 
state of the perpetrator. l g l  

The requisite criminal intention for genocide is clearly a higher level of  intention 
than for ordinary crimes. B y  contrast, a 'general intent requirement is easier to  
establish, requiring only proof that the forseeable consequences o f  a n  act are, o r  
seem likely to be, the destruction of  the group'.182 A s  the Senate Committee noted, 
'[tlhe intent requirement has proved a significant hurdle for groups seeking to 
pursue genocide claims, with governments defending claims brought b y  their 
indigenous populations invariably invoking the absence o f  intent in order to  deny 
the existence o f  genocide'.'83 

In  spite o f  the high requirement of  special intent, the Rwandan Tribunal has 
nevertheless adopted a fairly flexible approach to identifying evidence o f  that 
intent, somewhat mitigating the strictness of  the requirement. In  Akayesu it was  
held that 

. . . intent is a mental factor which is difficult, even impossible to determine. This 
is the reason why, in the absence of a confession from the accused, his intent can 
be inferred from a certain number of presumptions of fact. The Chamber is of.the 
view that the genocidal intent inherent in a particular act charged can be inferred 
from the general context of the perpetration of other culpable acts systematically 
directed against that same group, whether these acts were committed by the same 
offender or by others. Other factors, such as the scale of atrocities committed, 
their general nature, in a region or a country, or furthermore, the fact of 
deliberately and systematically targeting victims on account of their membership 
of a particular group, while excluding the members of other groups, can enable 
the Chamber to infer the genocidal intent of a particular act.Ig4 

Moreover, i n  the Kayishema and Ruzindana judgment, it was held that: 

The Chamber finds that the intent can be inferred from either words or deeds and 
may be determined by a pattern of purposeful action. In particular, the Chamber 
considers evidence such as . . . the methodical way of planning, the systematic 
manner of the killing.lg5 

180 Above nl l l at 759. 
181 Idat761. 
182 Abovenll at8. 
183 Id at 7. 
184 Above n116 at 7523. 
185 Kayishema and Ruzindana, ICTR 95-1-T: <www.ictr.org> at 793. 



20001 THE INTERNATIONAL CRIME OF GENOCIDE 567 

Despite such flexible interpretation, the need for a 'pattern of purposeful action' 
clearly excludes the concept of 'negligent genocide'. As evidence to the Senate 
Committee suggested, mere negligence, inaction or carelessness is not sufficient 
to ground a charge of genocide.186 

The Australian Bill currently proposes as a 'Note' to clause 9 that 'Chapter 2 
of the Criminal Code 1995 (Cth) sets out the general principles of criminal 
responsibility'. It is recommended that since the criminal responsibility 
appertaining to genocide requires a special intent, over and above ordinary 
criminal intent, the Bill be modified to acknowledge this requirement, possibly 
based on the final document on 'elements of crimes' developed for the 
International Criminal Court. This would accord with the approach taken in the 
United States, where anti-genocide legislation specifies the requirement of specific 
intent.lg7 All other principles of criminal responsibility enumerated in the 
Australian Criminal Code are otherwise relevant and applicable. 

G. Appropriateness of Retrospectivity 

The Anti-Genocide Bill is currently prospective, which is ordinarily how new 
criminal legislation applies under Australian law. The Senate Committee Inquiry 
considered whether the Bill should apply retrospectively, but concluded that anti- 
genocide legislation in Australia should be 'forward looking'.lss One submission 
to the Senate Inquiry argued that retrospectivity 'would invite a generation of 
political trials that the public would find intolerable', making legislation an 
'embarassment' and a 'minefield'.lg9 Another argued that retrospectively 
applying a wider definition of genocide would be unfair, because there was no 
prior notice that the protection from genocide applied to the additional groups.190 

This article argues that Australian genocide legislation - excluding the 
expanded definition of groups - should in law and conscience be retrospective. 
The crime of genocide has been universally condemned since the UN General 
Assembly's declaration against genocide in Resolution 96(1) of 11 December 
1946. The General Assembly subsequently approved of the Convention on the 
Prevention and Punishment of Genocide in Paris on 9 December 1948, reflecting 
the willingness of the international community to give precise legal force to the 
crime. Australia signed the Convention on l l December 1948, ratified it on 8 July 
1949, and the Convention entered into force generally on 12 January 195 1. 

Since those founding prohibitions more than 50 years ago, the punishment of 
genocide by States has been jus cogens, a non-derogable, peremptory norm of 
international law.l9' The provisions of the treaty were concurrently accepted as 

186 Above n l  l at 39. For the opposite view, see Mitchell, above n26. 
187 Above n11 at 10. 
188 Id at 52. 
189 Above n99 at 42. 
190 Alex Fraser, Submission to the Senate Legal and Constitutional References Committee, above 

n l l  at42. 
191 See the Report of the United Nations Secretary-General on the Establishment of the 

International Criminal Tribunal for the former Yugoslavia. 
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parallel norms of customary international law, through widespread State practice 
and the requisite opinio j u r i ~ . ' ~ ~  While there have been arguable challenges to the 
status of genocide as jus cogens in recent years,193 on balance world opinion 
remains firmly resolved in its commitment to 

There is some debate, however, about the precise time genocide became 
recognised as an international crime.195 It was definitely not an international crime 
until after World War  TWO,'^^ despite some arguments to the contrary.197 
Genocide did not appear as a crime in Article 6(b) of the Nuremberg Charter. Most 
jurists choose either General Assembly resolution 96(1) of 1946 or the 1948 
Convention as the defining moment when genocide became an international 
crime.198 Justice Brennan in Polyukhovich approves of 11 December 1946 as the 
seminal date for Australian purposes,199 a date supported by the Human Rights 
and Equal Opportunity ~ o r n m i s s i o n . ~ ~ ~  

Because genocide has been a universally condemned crime possibly since 
1946 or at least since 1948, retrospectively applying the provisions of the Bill 
would not result in any injustice or unfairness to individuals accused of genocide 
during that period. The grave criminality of genocide has been so widely 
recognised that no individual could have acted under any assumption to the 
contrary, or mistaken the criminal character of their actions, after 1948. Moreover, 
the general international principle that there can be no punishment of crime 
without a pre-existing law (nullum crimen sine lege, nulla poena sine lege) would 
not be infringed by applying the provisions of an Australian Bill retrospectively. 

In the Judgment of the Nuremberg International Military Tribunal in 1946, it 
was observed that the principle of non-retrospectivity 'is not a limitation of 
sovereignty', but rather a 'principle of justice'.201 The Tribunal found that the 
defendants must have known that their acts of aggression violated existing 
principles of international law, such that it would be 'unjust' if their wrongs 'were 
allowed to go unpunished'.202 The Tribunal's finding related specifically to the 
crime of 'aggressive war', which was shown to have been prohibited by pre- 

192 See Reservations to the Genocide Convention Case, above n7. 
193 For example, in relation to genocides in Rwanda and the former Yugoslavia. 
194 Reaffirmed by the unequivocal prohibition on genocide in Article 6 of the Rome Statute. 
195 Polyukhovich, above n58 at 587 (Brennan J). 
196 See Kunz, above n6 at 742; L C Green, 'Canadian Law, War Crimes and Crimes Against 

Humanity' (1988) 59 British Year Book of International Law 217 at 225-226; M N Shaw, 
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existing treaties. This findmg may have been different had it related to other crimes 
which were not already part of international law at the time of their 

For the purposes of the Australian Bill, and by analogous reasoning, it would 
be unjust for Australian courts not to punish genocidaires after the crime of 
genocide entered into international law, when offenders were aware, or can be 
imputed to have been aware, that their actions were criminal. As Senator Grieg has 
stated, prospective legislation 'will not provide access to justice for survivors of 
the Holocaust, nor for survivors of other crimes against humanity, whether they be 
from the former Yugoslavia or East ~ i m o r ' . ~ ~ ~  On existing Australian authority, 
there is no obstacle to enacting retrospective criminal legislation. In Polyukhovic, 
the High Court held that the Constitution does not limit Parliament's power to 
enact retrospective laws, although a minority found that retrospectivity usurped 
judicial power by legislatively pre-judging guilt.205 On balance, it is reasonable 
and appropriate that genocide be retrospectively punishable under the Australian 
Bill, preferably as of 11 December 1946, or alternatively as of 9 December 1948. 

Further, to remove any doubt as to whether genocide is a crime at common law 
(and, if so, during what period) the Bill should expressly deem whether genocide 
was a common law offence prior to 1 January 1997 and whether such pre-existing 
common law offences are extinguished by the Bill or operate concurrently. If the 
Bill will operate retrospectively from 9 December 1948, the Bill should extinguish 
common law offences from that time. If, however, the Bill will not operate 
retrospectively, the Bill should recognise genocide as a common law offence from 
9 December 1948 up to 3 1 December 1996. For the sake of clarity, the Bill should 
expressly state that it is the primary source of the offence of genocide in Australian 
law, subject to the operation of the War Crimes Act and the International War 
Crimes Tribunals Act 1995.~ '~ 

H. Significance of the Stolen Generations 

Importantly, if the Bill does apply retrospectively, or deems the prior existence of 
a common law offence, then Commonwealth, state and territory governments - 
and their individual public employees - may be liable for genocidal acts of 
indigenous child removal. It has been noted that parliamentary privilege may 
prevent prosecution of members of parliament who supported the passage of 
genocidal legislation,207 even though the Genocide Convention expressly 
prohibits such an immunity. However, public statements about genocidal 
legislation made by politicians outside the Parliament may still render them liable 
for publicly inciting genocide, and charges of 'conspiracy' and 'complicity' in 

203 Hams, above n7 at 744. 
204 Senator Brian Grieg (Australian Democrats, Western Australia), Australia, Senate, 

Parliamentary Debates (Hansard), 29 June 2000 at 14883. 
205 Polyukhovic, above n58 at 608 (Deane J), 705 (Gaudron J). 
206 See below at Section J of this article. 
207 Mitchell, above n26 at 41. 
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genocide are potentially sustainable. Moreover, government employees who 
carried out child removal policies - exercising various levels of public authority 
- would bear primary liability for acts constituting genocide. 

To date, in the absence of a statutory compensation scheme, stolen generations 
litigation has been fought on two main fronts: actions alleging criminal genocide, 
and civil claims for damages. As discussed earlier, claims of genocide have so far 
failed.208 Civil compensation claims have been pursued for breaches of various 
civil legal duties, including breach of fiduciary duty, breach of statutory duty; 
negligence, misfeasance in public office, and harm or loss suffered as the 
inevitable consequence of the intentional and unlawful acts of another.209 Such 
common law rights are arguably suited to addressing the needs of the stolen 
generations.210 Indeed, the foundation of the common law is its ability to flexibly 
develop and extend general principles of law to particular circumstances. 

However, leading civil claims have also failed,21 though many more remain 
before the courts.212 In the NSW Supreme Court case of Williams, Abadee J made 
it plain that the courts will be very cautious to avoid the 'potential for floodgate 
problems with social and economic consequences' associated with 'these novel 
type cases'.213 In the Cubillo and Gunner case, handed down by the Federal Court 
in mid-August 2000, both applicants failed to make out their argument that the 
Director of Native Affairs in the Northern Territory exceeded his statutory powers 
by removing them in their own 'best interests'. O'Loughlin J held that although the 
statute itself stands 'condemned on today's standards',214 for both applicants 
'damages have flowed from the policy decisions - and those decisions are not 
actionable because it has not been shown that they were carried out within the 
ambit of the legislation'.215 

See Section 3, 'Genocide at Common Law', above. 
Ron Merkel QC, 'Government Culpability for the Forced Removal of Aboriginal Children From 
Their Families', in Public Interest Advocacy Centre, The Stolen Generations A Legal Issues 
Paper for Lawyers and Other Advocates (Sydney: 1997) at 23. 
Professor Regina Graycar, 'Compensation for the Stolen Children: Political Judgments and 
Community Values' (1998) 21(1) UNSWLJ253. 
The leading NSW action brought by Joy Williams failed on 26 August 1999, when the NSW 
Supreme Court held that the Aborigines Welfare Board did not owe a duty of care to children 
under its control, thus it could not breach any duty: WiNiams v The Minister, Aboriginal Land 
Rights Act 1983 & Anor (NSW Supreme Court, Abadee J, 26 August 1999). The claims of 
negligence, breach of statutory duty and false imprisonment all failed; it was not decided 
whether there was a breach of fiduciary duty, but equitable compensation would have been 
denied in any event by reason of laches, prejudice, or delay. See also Karen McMahon, 'Setback 
for Stolen Generation' (1999) 4(24) Indigenous Law BuNetin l l .  
Cubillo v Commonwealth (Federal Court of Australia, O'Loughlin J, 11 August 1996). This case 
includes the decision in relation to claims by both Loma Cubillo and Peter Gunner. 
Williams, above n211 at 7786 (Abadee J). The NSW Court of Appeal has upheld Abadee J's 
decision: Debra Hopson, 'Stolen generations damages case rejected', The Sydney Morning 
Herald, 13 September 2000: <www.smh.com.au>. 
Above n212 at 11 560. 
Id at 11 563. 
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Although the applicants were unsuccessful in the Cubillo and Gunner case, 
their failures were due to evidentiary difficulties, rather than as a result of a prima 
facie inability to apply or extend existing and relevant common law principles. 
Lorna Cubillo failed because there was a 'huge void' in the documentary 
evidence,216 while Peter Gunner failed because, on the evidence, his mother was 
found to have consented to his removal.217 Significantly, O'Loughlin J noted that 
'the evidence in this trial cannot be used as a base to examine the breadth of the 
term "the Stolen Generation". The evidence showed that broad generalisations 
cannot be made.'218 Indeed, O'Loughlin J in Cubillo and Abadee J in Williams 
both indicated amounts of nominal general damages that would have been awarded 
if evidence had supported the claims.219 The Human Rights and Equal 
Opportunity Commission has also warned that the Commonwealth's heavy 
reliance on Williams as a precedent against recovery by the stolen generations is 
'premature', considering that circumstances in other cases may vary 
substantially.220 

With thousands of civil claims outstanding, there is, at the very least, a chance 
that a test case will eventually succeed, particularly as political pressure continues 
to build and the courts become frustrated with the legislature's failure to resolve 
the situation extra-judicially. There is an obvious need to avoid protracted, 
uncertain, emotionally painful and costly stolen generations litigation. As 
Associate Professor Chris Cunneen writes, 

. . . the limitations of the current process are the problems indigenous people have 
in overcoming statutory limitation periods when these events occurred many 
decades ago; the difficulty of locating evidence, particularly when governments 
were lax in recording matters involving indigenous people; the trauma 
experienced in the hostile environment of an adversarial court system; the 
enormous financial costs involved; the length of time involved in all the cases; the 
problem of establishing specific liability for harms that have been caused.221 

216 Cubillo: Summary of Reasons for Judgment Given on 11 August 2000 (O'Loughlin J), attached 
to above n2 12 at 79. 

217 I d a t l l l .  
218 Idat75. 
219 A nominal award of $50000 was stated in WiNiams, above n211 at 1017. An amount of $1 10 

000 was stated for Mrs Cubillo and $125000 for Mr Gunner, plus interest, although no 
exemplary damages were calculated: above n212 at 71 545-1547. 

220 Human Rights and Equal Opportunity Commission, Submission to the Senate Legal and 
Constitutional References Committee's inquiry into the stolen generations (2000) at 73.45- 

221 Associate Professor Chris Cunneen, 'One way to give back to the stolen generations' The 
Sydney Morning Herald (14 August 2000) at 14. 
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Court costs for stolen generations test cases have already exceeded $10 million in 
the Northern Territory alone, with another 2200 claims outstanding.222 By itself, 
the Cubillo and Gunner case reportedly cost $10 million to the time of judgment 
- excluding the cost of a foreshadowed 

If anti-genocide legislation applies retrospectively, non-adversarial settlement 
of stolen generations claims is clearly preferable to litigation. The Commonwealth 
should implement Recommendation 3 of Bringing Them Home regarding 
reparation, which calls for the implementation of the internationally recognised 
van Boven principles:224 

(a) acknowledgment and apology, 
(b) guarantees against repetition, 
(c) measures of restitution, 
(d) measures of rehabilitation, 
(e) monetary compensation. 

These quasi-legal principles225 properly recognise the symbolic and emotional 
importance of acknowledging past removals and implementing appropriate and 
inter-connected forms of reparation. To date, every Australian Parliament except 
the Commonwealth and the Northern Territory has apologised to the stolen 
generations.226 Clearly, the issues of an apology and monetary compensation have 
been intensely controversial in recent years, and there is little that this article can 
add to the politics of that discussion. It is enough to say that many indigenous 
voices have found the Commonwealth's expression of 'deep and sincere regret'227 
far from satisfactory. From a legal perspective however, it is worth clarifying some 
international legal precedents which are relevant to the van Boven principles. 

First, the Government's refusal to make reparation in the form of an apology and 
monetary compensation is untenable from the perspective of international and com- 
parative The spurious argument that governments should not be held respon- 
sible for past policies is contradicted by international practice. There are numerous 
examples where States have accepted the principle of inter-generational responsibil- 
ity for past practices -by past governments -which violated human rights.229 

222 ABC News, '$10m bill for Stolen Generations court costs', 10 February 2000: 
<www.abc.gov.au lnewslinWnatlnewsnat-lOfeb2000-74.hte. 

223 Above n221. 
224 Above n75 at 282. 
225 Although the principles do not have the status of binding rules of international law, they have 

become very influential in recent years, and are currently being revised and consolidated: above 
n220 at 73.64-3.83. 

226 Id at 72.45. 
227 A motion of regret was passed by both houses of the Commonwealth Parliament on 26 August 1999. 
228 Above n221; Ben Saul, oral evidence to the Senate Legal and Constitutional References 

Committee, Inquiry into the Stolen Generation, Sydney, l l July 2000. 
229 Anthony Gifford, 'The Legal Basis of the Claim for Slavery Reparations' (Spring 2000) Human 

Rights 16; above n2 10 at 257. 
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For example, in 1952 the Federal Republic of Germany paid Israel $222 
million to compensate Jews forced into exile, while Austria paid $25 million to 
Holocaust victims in 1 9 9 0 . ~ ~ '  Japan has recently made payments to South Korea 
for atrocities committed during the Japanese occupation in World War Two, 
including for claims by women enslaved for military prostitution ('comfort 
women').231 In 1988, the United States compensated Japanese Americans interned 
by US authorities in World War Two, with a total of $1.2 billion paid out in an 
average payment of $ 2 0 0 0 0 . ~ ~ ~  President Clinton has also apologised to victims 
of medical experimentation in the US in the early twentieth century, while in 
Canada, the courts have compensated women eugenically sterilised for being 
'unsuitable' for motherhood.233 

Compensation and apology for slavery and colonisation is currently being 
considered in a number of States. A resolution by the US Congress in mid-June 
2000 proposes a formal national apology for slavery, which officially ended as far 
back as 1865 (at the conclusion of the Civil The resolution also 
establishes a commission to examine the legacy of slavery in America, and a 
national slavery museum. The resolution follows President Clinton's refusal in 
1997 to formally apologise to the 43 million descendants of slaves in America, 
indicating the ongoing debate and consideration being given to the issue in the US. 
In Africa, the Organisation of African Unity established a Group of Eminent 
Persons on Reparations in 1992 to inquire into reparations for slavery, while Libya 
and other African states are pursuing reparations for colonisation.235 

Compensation by present State governments for the actions of past 
governments have also been specifically extended to assist indigenous peoples. In 
1993, the US Congress apologised to native Hawaiians for the US overthrow of the 
Kingdom of Hawaii in the 1 9 ~ ~  century.236 In October 1997, the King of Norway 
apologised to indigenous Sami people for harm experienced under the Norwegian 
policy of assimilation, followed by a hrther apology from the Prime Minister of 
Norway in December 1 9 9 9 . ~ ~ ~  In January 2000, Norway announced a collective 
compensation fund chiefly aimed at promoting indigenous language and 
culture.238 Similarly in Denmark, in September 1999 the Prime Minister 
apologised to Inuit people displaced from northern Greenland in the 1950s, 
following an order by the Danish High Court in August 2000 that established a 
collective compensation fund.239 

230 Ibid. 
231 Ibid. 
232 Under the Civil Liberties Act 1988 (US):  see John Tateishi & William Yoshino, 'The Japanese 
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Closer to Australia, in November 1995 Queen Elizabeth (of New Zealand) 
personally supervised the signing of the Waikato Raupatu Claims Settlement Act 
1995, making reparation of US$40 million for the seizure of Maori lands by British 
colonists in 1863 and returning lands worth NZ$170 million.240 The settlement 
was negotiated under the framework supplied by the Treaty of ~ a i t a n ~ i ? ~ '  a 
facility for recognising indigenous sovereignty and making reparation that is 
absent in Australia. In New Zealand, claims were made by the descendants of the 
original victims for inherited and ongoing dispossession and loss, a position 
supported by the Human Rights and Equal Opportunity Commission in relation to 
Australia's stolen generations. 

Most importantly, in 1998 Canada established a C$350 million national 
'healing fimd' for victims of Canada's own 'stolen generations', removed under 
the residential schools system.242 The fund is administered by the Aboriginal 
Healing Foundation, established after consultations with indigenous peoples. The 
fund is a response to the findings of the 1996 Royal Commission on Aboriginal 
Peoples, which recommended an apology and compensation. The fund was part of 
the broader response to the Royal Commission by the Canadian Government in 
January 1998, Gathering which included a Statement of 
Reconciliation delivering an apology for past wrongs, and a Statement of Renewal 
directed towards reconciling the future. Importantly, these attempts to make 
reparation have not sought to extinguish the common law rights of indigenous 
Canadians to seek compensation. Civil claims for damages are still being pursued 
with some success,244 although the Government has settled many cases.245 

Considered broadly, these analogous examples establish precedents for 
reparation in Australia. They recognise that Governments are continuing legal 
entities and are therefore obliged to assume responsibility for the actions of their 
predecessors. They also recognise that loss and suffering usually outlive the 
immediate victims, and profoundly affect the descendants of victims. The 
Australian Government has objected to this reasoning on the three-fold basis that 
(i) past chlld removal policies were sanctioned by the legal standards of the time; 
(ii) present governments (and citizens) are not legally responsible for past 

240 Gifford, above n229; id at 74.48. 
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242 Canadian Govemment, Gathering Strength, January 1998: <www.inac.gc.ca/strength/ 
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governments; and (iii) there is no comparable area of law for quantifying damages 
or compensation.246 

All three claims are substantively inaccurate. With regard to the first, Australia 
was aware from 1949 onwards - following ratification of the Genocide 
Convention - that the forced removal of children from one social group to another 
constituted genocide, and violated the accepted legal standards of the day. Indeed, 
the Senate Committee inquiry into the stolen generations has unearthed an 
exchange of letters between the Commonwealth and Northern Territory 
governments in 1949-1950, in which both governments acknowledged that child 
removal policies probably contravened the Universal Declaration of Human 
Rights and the Genocide   on vent ion.^^' 

In relation to the second claim, the Govenunent eerily echoes US Republican 
Henry Hyde's objection to personal responsibility for slavery: 'I never owned a 
slave. I never oppressed anybody. I don't know that I should have to pay for 
someone who did, generations before I was born.'248 Yet State responsibility for 
government policies is a vastly different concept to the idea of personal or 
communal guilt objected to in Hyde's statement. Individuals are not being asked 
to apologise for child removals they had no part in - indeed, they cannot do so - 
perhaps with the exception of those alive today who created, implemented or 
passively knew of such policies. Rather, the Prime Minister, on behalf of the 
continuing legal entity that constitutes the Government, is being asked to accept 
the historical burden of public office. The capacity to enter into, and be bound by, 
legal relations is, after all, a distinguishing feature of Statehood. As Geoffrey 
Robertson writes: 

It is well established that new governments inherit the legal responsibilities of 
their predecessors. The principle of the continuity of the State in international law 
means that state responsibility exists independently of change of government and 
continuously from the time of the act for which the State is responsible to the time 
when the act is declared illegal. The State cannot therefore obliterate its own 
crimes, or those of its agents, committed against its subjects.249 

Sadly, the Australian Government has disowned its legal history and continues to 
display amnesia - or indifference - in relation to black people. Like the old 
communist states of Europe, the Government leads a struggle of forgetting against 
memory. 250 

246 The Government formally responded to the recommendations in Bringing Them Home, above 
n75, in December 1997, and issued a further response in March 2000 to the Senate Legal and 
Constitutional References Committee Inquiry into the Stolen Generation. For an analysis of the 
adequacy of the Commonwealth Government's response, see above n220. 
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The third Government objection - that there is no comparable area of 
compensation law - has been described by Professor Regina Graycar as 'little 
more than a rhetorical device'.251 The culturally specific losses of indigenous 
people have previously been recognised by the courts.252 Statutory avenues of 
compensation are always products of particular political and policy choices, 
whether for injured workers, motor accident victims, war veterans, victims of 
crime,253 sporting injuries,254 or harm from vaccination.255 All that is required is 
the political will to extend existing 'legal frameworks' to the stolen generations.256 

For example, the Attorney-General's Department has specifically envisaged 
victims compensation for persons who suffered loss as a result of acts of genocide, 
should criminal charges of genocide be made out.257 This position is supported by 
relevant standards of international law.258 The Human Rights and Equal 
Opportunity Commission has recommended clear heads of damage under which to 
assess, out of court, compensation claims by the stolen generations.259 The Public 
Interest Advocacy Centre has developed a model reparations tribunal in 
consultation with indigenous stakeholders, whlch provides for a minimum lump 
sum payment upon proof of removal.260 The informal procedures of a tribunal 
would allow claimants to be heard in a 'dignified and sympathetic manner', as well 
as potentially saving on legal costs.261 

Strategically, a legislative failure to compensate can only protract existing civil 
and criminal claims in the courts, creating further expense, division, frustration 
and uncertainty within Australia. Those who benefited from child removals - 
including from slave child labour used by churches and pastoralists - should be 
expected to contribute to a national compensation fund. It would not be desirable 
for any statutory scheme to exclude the common law rights of stolen generations 
members to seek damages where they are dissatisfied with a statutory award of 
compensation. Nor would it be desirable for retrospective anti-genocide legislation 
to exclude claims by indigenous people. The Racial Discrimination Act may 
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possibly prevent such exclusions in any case.262 Essentially, the option of recourse 
to the courts is necessary to ensure a statutory tribunal or compensation fund 
operates effectively, encouraging administrative or quasi-judicial decisions about 
compensation claims to be properly decided. 

Notably, actions initiated under retrospective anti-genocide laws might be 
pursued notwithstanding the creation of a statutory compensation scheme, 
permitting the prosecution of state and territory government employees alleged to 
have committed genocide by canying out indigenous child removal policies. Yet 
careful attention to the personal stories of people affected by child removal 
policies suggests that relatively few criminal actions would be pursued in practice. 
Most victims of the stolen generations have emphasised a foremost desire for 
acknowledgment, apology and compensation, rather than punishment and 
retribution directed towards those who implemented government policies. If these 
foremost needs are adequately and appropriately met by a national apology and 
statutory compensation scheme, there would be less incentive for members of the 
stolen generations to pursue criminal actions against individuals. Indeed, the 
generous and forgiving spirit of reconciliation proffered by indigenous people to 
non-indigenous Australians would suggest that criminal actions would rarely be 
taken. 

The question of giving legal amnesties to those who enforced government child 
removal policies necessarily arises in this context. The Truth and Reconciliation 
Commission in South Africa has partly proceeded on this basis, offering amnesty 
to individual perpetrators in return for truthful testimonies or confessions, and 
facilitating the principle of audi alteram partem (hearing the other side).263 The 
granting of amnesties is an incredibly difficult ethical question which has attracted 
much criticism, particularly because it offends the sense of natural justice which 
requires punishment rather than impunity. Geoffrey Robertson has charted the use 
and abuse of amnesties in a complexity of circumstances, and the validity of 
amnesties cannot be divorced from the needs and nature of a particular 
situation.264 The Statutes of the two international criminal tribunals expressly 
provide for the discretionary conferral of pardons 'on the basis of the interests of 
justice and the general principles of This article is not competent to 
resolve whether amnesties should be conferred on those who implemented 
genocidal child removal policies. Competency to make that judgment must surely 
rest with the victims of those policies - the only people who can legitimately 
decide whether they can forgive, or whether they require justice to be strictly 
observed. 

262 Above n l  l at 49. 
263 In practice, the amnesty process in South Africa has been excruciatingly slow. Of 7127 
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Anthea Jeffery, 'The Truth About the Truth Commission' (Spring 2000) Human Rights 19 at 20. 
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Finally, a range of broader measures have been proposed to extend reparation 
for the stolen generations beyond the basic requirements of the van Boven 
principles. The High Court's abandonment of the legal fiction of terra nullius in 
the Mabo decision has opened up a legitimate path for the political re- 
conceptualisation of Australian sovereignty, negotiable as a treaty between 
indigenous and non-indigenous Australians. Acknowledging the significance of 
constitutional reform that recognises indigenous sovereignty and rights - either 
in a new preamble or in the body of the Constitution - is a further symbolic yet 
practical legal step towards reparation, one which should not be prejudiced by 
connection with a republican referendum.266 It is important not to view genocidal 
child removal practices in isolation from their socio-economic contexts and 
superstructure. As for most indigenous issues, a fairer distribution of national 
resources - incluhng indigenous rights to land - is essential to achieving the 
objective of reconciliation and reparation. The unjust, oppressive and 
discriminatory operation of the Native Title Amendment Act (Cth) remains the 
major obstacle to redistributive 

I. Extraterritorial Power and Universal Jurisdiction 

The Bill contains two provisions regarding extraterritoriality. Clause 6 states that 
the Act 'extends to acts done or omitted to be done outside Australia'. Clause 10 
then limits the extraterritorial jurishction of prosecutions by stating only 
Australian citizens or persons present in Australia may be prosecuted. The position 
is slightly different in the United States, where legislation enables the prosecution 
of offences committed within the US or by US citizens.268 

In light of recent events in East Timor, where pro-integration militias 
aggressively displaced many pro-independence supporters, the current Bill would 
only permit the prosecution of genocide committed in East Timor where an 
offender is present within Australia or is an Australian citizen. Indonesian or East 
Timorese nationals (following full independence of East Timor) who are present 
in Australia may therefore be prosecuted. Other perpetrators outside Australia do 
not, however, fall within jurisdiction under the Bill. The extradition of 
genocidaires to Australia by arrangement with Indonesian authorities would 
probably fail given the requirement of the double criminality rule. An international 
criminal tribunal or local prosecutions by East Timorese authorities remain the 
most likely sources of such prosecutions - and the sources which would enjoy the 
greatest legitimacy in terms of the reconciliation process in East Timor. 

266 In the November 1999 constitutional referenda, the question ofbecoming an Australian republic 
was put to the Australian people at the same time as a question to adopt a new preamble, 
arguably resulting in a populist - and detrimental - political fusion of the two distinct 
questions. 

267 The United Nations Committee on the Elimination of Racial Discrimination (CERD) found 
provisions of the Native Title Amendment Act 1998 (Cth) to be racially discriminatory in 1999. 
The Howard Government rejected this assessment and has since made no amendments to the 
allegedly discriminatory laws. The Labor Party in Opposition has not indicated it will change 
the law should they win government. 

268 The Genocide Convention Implementation Act 1988 (US) ~1091. 
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The extraterritorial operation of the Bill is clearly within constitutional power, 
putting aside the question of the expanded definition of genocide. Under the 
Constitution, the Commonwealth has express power to enact legislation importing 
the provisions of an international treaty under the external affairs power (section 
5 l ( ~ x i x ) ) . ~ ~ ~  In addition, the broad reach of the aliens power (section Sl(xix)) and 
the immigration power (section 5 l (xxvii)) enable the Commonwealth to legislate 
specifically with respect to non-citizens present within Australia who may commit 
genocide overseas.270 Since genocide is a universal crime attracting universal 
jurisdiction, the Commonwealth is further empowered by customary international 
law to prohibit such crimes.271 The exercise of universal jurisdiction by the 
Commonwealth must still be authorised by the Australian Constitution, and there 
is no doubt that the external affairs power would authorise such an exercise of 
jurisdiction. 

Unfortunately, the draft Bill 'does not reflect the universal jurisdiction that 
attaches to genocide, which is unrestricted by territorial and nationality 
principles'.272 This limitation would restrict the capacity of Australia to seek the 
extradition of non-citizens, not present in Australia, who are alleged perpetrators 
of genocide. Under the double criminality extradition rule, a person's surrender 
may be demanded by a State in respect of acts committed in a third State, as long 
as genocide is a crime under the law of both the first and second Because 
the Bill does not crirninalise the genocidal conduct of non-present non-citizens, an 
extradition request made by Australia against such persons would be likely to fail. 
Although it might be rare that Australia would prosecute persons falling outside 
the territorial or nationality principles, there is no coherent reason for limiting the 
possibility of exercising universal jurisdiction. 

Further, it is necessary to consider whether universal jurisdiction confers a 
mere right upon States to prosecute, or whether it imposes a positive obligation on 
States to prosecute. A 'common sense' view would suggest that the very fact of 
recognising certain crimes as jus cogens would imply a duty on States to prosecute, 
or failing prosecution, to extradite. As a matter of logic, it would be inherently 
contradictory and hypocritical to tag certain crimes as universally grave and 
horrific, yet leave it up to the whim of States to choose whether they prosecute such 
crimes. The limited authority of jurists has been cited in support of a duty to 
prosecute.274 However, obiter dicta by the International Court of Justice - cited 
in support of a duty to prosecute275 - is inconclusive. In the Barcelona Traction 
Case, the ICJ found that 'all States have a legal interest' in the prohibition of 

269 Tasmanian Dam Case, above n78. 
270 See Dr Mary Crock, Immigration and Refugee Law in Australia (1 998) at 20-25. 
27 1 Above n79. 
272 Above n l  l at 4243 .  
273 See the Extradition Act 1988 (Cth); above n74. 
274 Mitchell, above n26 at 20, citing numerous authorities in fn35. 
275 Ibid. 
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genocide,276 but even if liberally construed, a legal 'interest' falls short of a legal 
duty. 

Notoriously, it is an easily surmised fact of State practice over the last 50 years 
that precious few prosecutions of genocide have been brought by States - either 
against other States or against individuals - and not for want of crimes 
committed. Evidence of State practice necessarily has a critical bearing on whether 
universal jurisdiction, as a rule of customary international law, entails a duty or a 
right to prosecute. The glaring lack of prosecutions historically indicates that 
States have not accepted a positive duty to prosecute, rather that States may decide 
to prosecute at their own discretion. This is so despite the formidable incoherence 
of thls position, which undermines the very recognition, and prohibition, of a crime 
as universal. 

Hopefully, the entry into force of the Rome Statute of the International 
Criminal Court may signal a forthcoming change in State practice. The principle 
of complementarity underlying the operation of the International Criminal Court 
depends squarely on an acknowledgment by States that they must prosecute 
offenders, or else refer their jurisdiction to prosecute on to others. Although 
governed by treaty, the operation of the International Criminal Court will 
persuasively shape the concurrent development of customary international law, 
which will not be extinguished by the operation of the Rome Statute. 

J.  Relationship Between Domestic and International Enforcement 
Mechanisms 

Existing international law enforcement mechanisms for the prosecution of 
genocide are seriously deficient. Article IX of the Genocide Convention allows 
Contracting States to submit disputes 'relating to the interpretation, application or 
fulfillment' of the Convention to the International Court of Justice. This Article 
further permits States to submit disputes 'relating to the responsibility of a State 
for genocide'.277 In principle, Australia can bring an action against another State 
party in the ICJ alleging the commission of genocide. Likewise, other State parties 
can charge Australia with genocide. However, the ICJ has no power to indict and 
try an individual on a criminal charge, however heinous the acts committed. 

Problematically, States must also submit voluntarily to the jurisdiction of the 
ICJ for its proceedmgs to create binding decisions. Non-state third parties cannot 
be called to account.278 Historically, there has been some congruity between States 
where genocide has taken place and States who have not submitted to the ICJ's 
jurisdiction. Outlaw or criminal States have therefore remained beyond the reach 
of international law enforcement. Many State parties to the ICJ Statute have 
additionally been reluctant to bring actions against other States, out of fear of 
reciprocal actions, counter-claims, and causing harm to geo-strategic and 
commercial interests. 

276 Barcelona Traction Case, above n7 at 32. 
277 Although many parties have made reservations not accepting compulsory jurisdiction in Article 

IX. 
278 Case Concerning East Timor (Portugal v Australia) (1995) ICJ Reps 90. 
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There is no conflict between the enforcement of the Australian Bill and the 
mandate of the ICJ. The Bill deals with criminal prosecutions within Australia of 
individuals accused of genocide. The Convention permits ICJ actions between 
States rather than individuals, who have no standing before the ICJ. The 
jurisdiction of Australian courts and the ICJ are exclusive rather than concurrent 
with respect to genocide. 

Other existing international mechanisms for the prosecution of genocide are ad 
hoc bodies created in specific contexts and with limited mandates. The 
international criminal tribunals for the former Yugoslavia and for Rwanda deal 
with prosecutions of crimes that occurred in those locations only, and so bear no 
relationship to genocidal acts committed within Australia. 

However, genocidaires from those conflicts present in Australia would attract 
the concurrent jurisdiction of the relevant international tribunal and Australia's 
domestic courts. The possibility of concurrent jurisdiction is expressly dealt with 
in the statutes of both international criminal tribunals. Article 8(2) of the Rwandan 
Tribunal Statute and Article 9(2) of the Yugoslavian Tribunal Statute provide that 
both respective tribunals: 

. . . shall have the primacy over the national courts of all States. At any stage of the 
procedure, the International Tribunal.. . may formally request national courts to 
defer to its competence in accordance with the present Statute and the Rules of 
Procedure and Evidence . . .279 

In conformity with these provisions, Australia has passed legislation facilitating 
cooperation with international criminal tribunals: the International War Crimes 
Tribunals Act l995 (Cth) and International War Crimes Tribunals (Consequential 
Amendments) Act 1995 (Cth). Part 3 of that primary Act provides for the surrender 
of persons accused of tribunal offences to that tribunal, notwithstanding the 
existence of domestic proceedings. Other parts of the Act provide for the 
assistance of tribunals in other matters, such as investigations, prosecutions, 
hearings and the enforcement of orders. The Statutes of the Rwandan and 
Yugoslavian criminal tribunals appear as Schedules to the Act. Where concurrent 
jurisdiction exists, Australian prosecutors must defer to the jurisdiction of the 
specialised criminal tribunals. Such tribunals have been created as a direct 
expression of international will in particular circumstances and accumulate 
expertise in local contexts which Australian courts cannot match. 

The proposed International Criminal Court, created by the Rome Statute 
adopted in July 1998, has also been given jurisdiction by the international 
community to prosecute genocide. So far the Statute has been signed by 113 
countries and ratified by 22.280 It needs 60 ratifications to enter into force. Once 
Australia ratifies the Rome Statute, and upon its entry into force, Australia will be 
bound by the provisions of the Statute. 

279 Seeaboven159. 
280 See above n98. 
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The cornerstone of the Rome Statute is the principle of complementarity - 
enshrined in Articles 1, 17, 1 8 and 19. Under this principle, national jurisdictions 
will have the primary obligation to investigate and prosecute the crimes within the 
Court's jurisdiction. Most often this would be the territorial State or the State of 
nationality. It is only where a State which would normally exercise jurisdiction is 
unable or unwilling to do so that the ICC's jurisdiction will be invoked. 

The Anti-Genocide Bill will mean that, for crimes of genocide committed 
within Australia or by Australian nationals, Australia will be able to properly avail 
itself of the complementarity regime in the ICC Statute. Upon the entry into force 
of the International Criminal Court, it is recommended that Australia cooperate 
with the work of the ICC in conformity with Australia's obligations under the 
Rome Statute. 

K. Provision for Legal Assistance 

At present the Bill contains no provision for legal assistance for those in need of 
financial help to mount a defence to accusations of genocide. Notably, there is no 
provision for legal assistance under the Genocide Convention. By contrast, the 
Statutes of the two international criminal tribunals, and the Rome Statute of the 
International Criminal Court, identically establish a limited right for an accused 'to 
have legal assistance assigned to him or her, in any case where the interests of 
justice so require, and without payment by him or her in any such case if the person 
does not have sufficient means to pay for it.'281 

The right extends beyond trial to pre-trial investigations and questioning.282 
Clearly, the Tribunals and the proposed Criminal Court have a discretion to 
allocate legal assistance 'where the interests of justice so require', so that the right 
is not absolute. The language of all three statutes invokes the right to have legal 
assistance assigned 'in any case where the interests of justice so require' under 
article 14(3)(d) of the ICCPR. 

In Australian law, that section of the ICCPR was considered in the Dietrich 
Although the influence of the provision on the development of the 

common law was acknowledged in different ways by various High Court 
judges,284 ultimately the right was not held to be part of Australian law by a 
majority of the Court. Instead, the view was reaffirmed that the common law gives 
an accused a right to a 'fair trial', which may not necessarily be breached by a lack 
of legal representation. In terms of genocide prosecutions in the absence of a 
statutory right to legal assistance, this precedent leaves an accused in an uncertain 
position. The right to legal representation will depend on the courts' consideration 
of all the circumstances of a particular case, a discretion falling far short of the 
international standard. On the other hand, there is a policy tendency among the 

281 Article 21(4)(d) of the Yugoslavian Tribunal Statute; article 20(4)(d) of the Rwandan Tribunal 
Statute; article 67(1)(d) ofthe Rome Statute. 

282 Article 18(3) of the Yugoslavian Tribunal Statute; article 17(3) of the Rwandan Tribunal 
Statute; art~cle 55(2)(d) ofthe Rome Statute. 

283 Diebich, above n27. 
284 Id at 4 17 (Deane J), 444 (Gaudron J). 
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Australian courts to provide legal assistance in serious criminal cases, as 
ultimately occurred in Dietrich. Since there is no more serious criminal charge 
than genocide, it is probable that the common law would operate in a de facto way 
to guarantee legal assistance under the rubric of ensuring a 'fair trial'. 

However, given the very serious nature of the charge of the genocide - and 
the precarious existence and scaling-down of legal aid hnding in recent years - 
it is in the interests of fairness and justice to provide an explicit statutory right to 
legal (and interpreter) assistance where necessary. The courts themselves should 
have the statutory power to confer legal assistance, in preference to the weak 
mechanism under section 19 of the War Crimes Act 1945 (Cth), which provides 
for the discretionary grant of legal aid by the Attorney-General if it is 'appropriate 
and reasonable' in the circumstances. 

L. Statutory Defences 

Article 4 of the Genocide Convention requires that 'persons committing genocide 
. . . shall be punished, whether they are constitutionally responsible rulers, public 
officials or private individuals'. Currently, clause 13 of the Bill states that 
necessity, exceptional circumstances, acting under superior orders or under public 
authority are not defences to the offence of genocide. Consequently, the Bill 
adequately enacts the part of Article 4 of the Convention relating to 'public 
officials' and 'private individuals', but omits to explicitly bring 'constitutionally 
responsible rulers' within jurisdiction. The term 'rulers' encompasses a different 
group from that currently included in the Bill - individuals acting under the 
orders of superior officers or public authorities - since rulers make orders without 
necessarily acting themselves. To overcome this deficiency, it is recommended 
that clause on defences be redrafted to ensure official capacity and superior orders 
are no defences to genocide. This would be consistent with the approach taken by 
the Rome Statute of the International Criminal Court, in which article 27 abolishes 
all immunities for heads of state, parliamentarians, and members of governments. 
Varying degrees of personal responsibility for acts of genocide are more 
appropriately dealt with in sentencing.285 

M. Statute of Limitations 

Under international law, no statutory limitation applies to genocide. In 1968, the 
UN General Assembly adopted the Convention on the Non-Applicability of 
Statutory Limitations to War Crimes and Crimes Against Humanity, which 
entered into force in 1 9 7 0 . ~ ' ~  Under Article 1, no statutory limitation shall apply 
to war crimes287 or crimes against humanity (including 'irrespective 
of the date of their commission'. Under Article 4, State parties undertake to adopt 

285 See 6(E) above: 'Appropriate Penalties and Gradation of Penalty'. 
286 Above n8. 
287 Ibid. 
288 As defined in the Nuremberg Charter, above n7, UN General Assembly Resolutions 3(1) of 13 

February 1946 and 95(I) of 11 December 1946, the Genocide Convention, and including the 
crimes of eviction by armed attack or occupation and inhuman acts resulting from apartheid. 



5 84 SYDNEY LAW REVIEW [VOL 22: 527 

'any legislative or other measures necessary to ensure that statutory or other 
limitations shall not apply to the prosecution and punishment' of the specified 
crimes, and agree to abolish any existing such limitations. 

The policy underlying the Convention is partially elaborated in its Preamble, 
which notes that there is no provision for statutes of limitation in any of the 
'solemn declarations, instruments or conventions relating to the prosecution and 
punishment of war crimes and crimes against humanity'. The Preamble further 
states that domestically applying ordinary limitation periods to war crimes and 
crimes against humanity is 'a matter of serious concern to world public opinion, 
since it prevents the prosecution and punishment of persons responsible for those 
crimes'. Prosecution and punishment is arguably impeded particularly because of 
the difficulty of collecting evidence in countries where genocidal leadershps are 
still in power. 

Although 43 States have ratified the Convention - whch required 10 
ratifications to become operative - no North American, western European, or 
Australasian state has ratified it.289 The lack of western support in 1968 was 
largely due to an objection that the Convention would apply retroactively, rather 
than due to an opposition to excluding limitation periods per se. Since then, 
western states have had the opportunity at the Preparatory Commission on the 
Establishment of an International Criminal Court to reconsider their position in 
relation to limitation periods. Article 29 of the Rome Statute states that 'the 
jurisdiction of the Court shall not be subject to any statute of limitations'. The 
Statute will only apply prospectively (under Articles 11 and 22-241~~' - 
placating earlier western concerns - and there is therefore no reason why western 
States should lodge reservations to the non-applicability of limitations periods 
upon ratifying the Statute. 

7. Conclusion: Calling Genocidaires to Account 
Australia has been complacent about prohibiting genocide for over 50 years now, 
and has arguably committed genocide against its own indigenous people during 
that time. Fortunately, the social climate in which previous genocidal policies 
operated has been significantly reconfigured by a broad new awareness of 
indigenous culture and experience. It remains for the lethargy of the law to keep 
pace with social change, by enacting comprehensive legislation prohibiting 
genocide. The Senate Committee's referral of the need for anti-genocide laws to 
the Attorney-General has put firm pressure on the Government to act. Australians 
will know soon enough whether the Government is still too afraid of the dark child 
ghosts from the past who are haunting the present. As indigenous author Sally 
Morgan wrote in 1990: 'Your heritage will haunt you if you don't own it. People 
must come to terms with their history, their heritage'.291 

289 United Nations High Commissioner for Human Rights: <www.unhchr.ch/html/menu3/b/ 
treaty6.htm>. 

290 Respectively relating to jurisdiction ratione temporis; the principle of nullurn crimen sine lege; 
the principle of nullapoena sine lege; and non-reh.oactivity rationepersonae. 

291 Sally Morgan, Ghosts (1990) in Sally Morgan, The Art of Sally Morgan (1996) at 88. 


