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Abstract 

In early 2012, the then Attorney-General published a discussion paper on 
codifying Australian contract law. This article examines whether such a course 
of action is necessary, desirable and possible. It concludes that many of the 
problems that are identified in the discussion paper can be more easily dealt 
with in other ways. A degree of scepticism is expressed about the desirability of 
codification. Some drawbacks are identified. The experience of codification in 
other jurisdictions suggests that codification will be possible. The process of 
producing a code will nevertheless be extremely difficult. This article concludes 
that, if the Australian Government is going to go down the route of a contract 
code, it should proceed with great caution. 

I Law Codes Ancient and Modern 

In regard to the proposed Code generally, I must avow myself decidedly 
opposed to all codes. The laws owe much to the reverence which their 
antiquity inspires; and where, as in our case, they have in a succession of ages 
been adapted to the free institutions of the country, it were rash, as the Code 
proposes, to abolish them all by one declaration, and establish a new law. Time 
mellows and indeed forms laws.1 

These were the words of Edward Sugden, a future Lord Chancellor, writing in the 
1820s in response to a proposal of James Humphreys for a code of English real 
property law.2 Sugden also described the proposed code as a ‘calamity’.3 Some 
will view the idea of codifying Australian contract law in much the same light. 
Down the centuries, the stock argument of opponents of codification is that, even 
with its many imperfections, the existing system is preferable to the codified 
alternative.4 Others will see codification as not merely an opportunity to clarify the 
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existing law, but also to change it. In March 2012, then Attorney-General Nicola 
Roxon announced the publication of A Discussion Paper to Explore the Scope for 
Reforming Australian Contract Law,5 admitting that the proposal to codify contract 
law would be controversial: ‘I expect there to be both passionate reformers and 
trenchant defenders of the status quo.’6 Following a change of government, it 
seems unlikely that a decision on contract codification will be taken any time soon. 
Now is therefore a very good time to take stock and consider whether contract 
codification in Australia is necessary, desirable and possible.   

Enthusiastic neologist7 Jeremy Bentham invented the word ‘codification’,8 
but the idea of a law code is very much older.9 In the ancient world, law codes 
could be found across the Middle East and Asia.10 The Romans were enthusiastic 
codifiers.11 The first modern wave of codification began in the 18th century, in part 
inspired by the natural law movement.12 The 19th century, which began with the 
French Code Civile and ended with the German Bürgerliches Gesetzbuch (‘BGB’), 
was undoubtedly a golden age of codification.13 Codification was regarded as not 
just intellectually attractive, but as an important element in nation building.14 So 
popular did codification become that, by 1900, the majority of European states 
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were governed by codes.15 England and Wales was, and remains, the major 
exception.16 

The history of the common law is littered with codification proposals that 
failed to reach the statute books. Not all of these were as ambitious as Jeremy 
Bentham’s complete code of the laws or ‘pannomion’.17 At times the English have 
flirted with at least partial codification. Significant codes were enacted in India in 
the 19th century,18 and while there was no complete code of the sort favoured in 
continental Europe, the body of statutes on English contract law is often viewed as 
equivalent to a commercial code. Statutes on bills of exchange, partnership, sale of 
goods and marine insurance were in part the product of individual endeavour and 
partly the result of commercial lobbying.19 Many of these would form the basis of 
subsequent Australian legislation. Professor William Hearn,20 one of the four 
founding Chairs at The University of Melbourne, had more ambitious plans. He 
produced a code for Victoria on the civilian model in the 1880s, but momentum for 
the project was lost with his death.21 There have been calls for reforming 
Australian contract law since the 1970s.22 Until now, critics of the status quo have 
not managed to attract a sufficient groundswell of support to bring about major 
change. Because the Australian Law Reform Commission (‘ALRC’) has not, so 
far, worked on projects of this scale, there has been no obvious mechanism for 
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bringing about reform, even if the will had been there.23 Attitudes may be shifting. 
The last decade has seen greater interest in codification in Europe than at any time 
since the 19th century. This may have had some influence. A number of more 
specifically Australian reasons to support codification of the law of contract were 
identified in the Discussion Paper. Some are more convincing than others.  

II Is a Contract Code Necessary? 

The High Court of Australia recently stressed that the common law is uniform 
across all states and territories. This means that intermediate appellate courts and 
trial judges should not depart from the decisions of courts in other jurisdictions.24 
In theory, this ought to lead to consistent application of the common law.25  

Legislation is another matter. In many cases the solutions adopted in and 
across the states and territories are very similar,26 which is not to say that even 
minor differences cannot create complexity and uncertainty.27 The significant 
variations in substance that exist are more serious. Western Australia, Queensland 
and the Northern Territory have all enacted legislation that has abrogated the 
common law doctrine of privity of contract.28 In other states, the common law 
continues to apply. Within these jurisdictions it is necessary to utilise one of the 
established common law methods of avoiding privity or one of the specific 
statutory exceptions.29 Generally, either of these routes allows a third party to 
enforce a contract made for their benefit. Judges have nevertheless expressed 
dissatisfaction with the privity doctrine.30 Not only is it untidy, it runs the risk that 
novel situations will arise where the parties’ intentions will not be fulfilled. There 
are other legislative differences. Only New South Wales has enacted 
comprehensive legislation on minors.31 Other states and territories rely on a 
mixture of statute and common law.32 New South Wales, Victoria and South 
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Australia have statutes dealing with the consequences of a frustrated contract.33 In 
other states the common law still applies. None of these are peripheral matters. 
Privity and frustration, in particular, are open to criticism, not just on the grounds 
of inconsistency between states, but as bad law.34 It is not too difficult to mount a 
federalist defence of this position.35 All the same, it has to be acknowledged that 
recent decades have seen centralisation in some areas.36 National legislation has a 
mixed track record of success.37 The Australian Consumer Law (‘ACL’) was only 
introduced indirectly.38 While not entirely satisfactory,39 the ACL at least shows 
that within a given area, complex national law-making is feasible. There are 
several examples of Commonwealth legislation of contract law.40 There is 
something to be said for the domestic harmonisation of contract law. The present 
system increases uncertainty and transaction costs. Reform on these grounds is 
widely supported41 by legal,42 business43 and academic respondents to the 
Discussion Paper.44 A code would be one solution. Legislative harmonisation 
would provide another route. There are practical problems with this approach. It is 
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hard to see how Commonwealth legislation on contract law is mandated by the 
Constitution.45 Such harmonising legislation would instead need to be adopted 
state by state. 

The question of harmonisation is not confined to the domestic sphere. One 
of the issues raised by the Discussion Paper is the value of international 
harmonisation of Australian contract law.46 It is suggested that differences between 
Australian law and that of major trading partners may be an obstacle to trade.47 
The barriers to harmonisation here are even more significant. The argument that 
this lends support for codification is also more tenuous.48 It is unclear exactly what 
ought to be harmonised and by how much. If harmonisation of contract law is just 
a matter of the form that the law of contract takes then it is difficult to see that 
much will be achieved. Most of the examples of the contract law of major trading 
partners in the Discussion Paper may be codes, but share little else in common.49  

The argument for full-scale substantive harmonisation is even weaker. 
Should Australia simply harmonise with China as its biggest trading partner? Even 
assuming that Australian contract law could be harmonised with the law of a 
society that is culturally and socially very different,50 harmonising Australian 
contract law with any one jurisdiction may also ensure disharmony with others. A 
weaker version of harmonisation may be a more realistic prospect. Here the focus 
is more specific. It means identifying particularly troublesome instances of 
disharmony. The doctrine of consideration, which is absent from civilian legal 
systems, international conventions and Chinese law, is an obvious candidate for 
abolition.51   

Even harmonisation in a weaker sense is of doubtful value given that there 
are already elements of internationalisation in Australian contract law. All 
Australian jurisdictions are signatories to the United Nations Convention on 
Contracts for the International Sale of Goods.52 The CISG has been ratified across 
the world53 and has a wide appeal in cases of sales of goods covered by the 
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52  Opened for signature 11 April 1980, 1489 UNTS 3 (entered into force 1 January 1988) (‘CISG’). 
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Convention.54 It may even fit commercial expectations better than sales law in the 
English and Australian tradition.55 The CISG is not mandatory and, in this way, it 
reflects the traditional autonomy given to contractual parties. Anecdotal evidence 
suggests that the CISG is often excluded in Australia.56 Even when the CISG is not 
excluded, it is often poorly applied by the Australian courts.57  

Opt-in provisions also promote harmonisation. The parties are perfectly at 
liberty to choose to have their contract governed by the law of a particular 
jurisdiction58 or the UNIDROIT Principles of International Commercial Contracts 
(‘UPICC’).59 UPICC has several advantages for commercial parties. Once the 
parties opt in, with the exception of a few mandatory principles, the other 
principles can be excluded or modified in whole or in part.60 Practices and usage of 
the parties are also accounted for.61 The merit of UPICC has been recognised in 
Australia both on its own terms,62 and as a possible model for reforming Australian 
contract law.63 But as with the CISG, practitioners remain wary.64  

International rules can certainly work. The carriage of goods by sea is a 
good example. Australia is a party to the Hague-Visby Rules 1968,65 albeit as 
modified by legislation.66 Yet, even here, complete uniformity has not proved 
possible. The Hamburg Rules 1978 and the Rotterdam Rules 2008 are not adopted 
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56  Ibid 836; Attorney-General’s Department, above n 5, 15 [5.4]; 17 [5.11]. For anecdotal evidence, see 
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17 Australian International Law Journal 193, 196. 
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Relating to Bills of Lading, opened for signature 23 February 1968, 1412 UNTS 127 (entered into 
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66  Carriage of Goods by Sea Act 1991 (Cth). For details, see Martin Davies and Anthony Dickey, 
Shipping Law (Lawbook Co, 3rd ed, 2004) 169–76. 
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in Australia.67 A full empirical investigation is needed to determine the extent to 
which Australian business opts in or out of international instruments and why this 
is so. A large-scale study in the United States suggests that both the CISG and 
UPICC are also under-utilised there.68 On the current evidence, those commercial 
parties who might be thought to most favour a harmonised international contract 
code are not even enthusiastic for more limited internationalisation. If the needs of 
business are one of the motivations for codification then, rather than imposing a 
contract code, it is preferable to encourage greater use of the CISG and UPICC 
where they apply.69  

The Discussion Paper highlights the need to ensure that Australian contract 
law ‘adapts to innovations in technology’.70 Electronic communications fit 
uneasily with established contract law. The rules relating to contract formation are 
the best example.71 Electronic transactions in Australia are governed by the various 
Electronic Transactions Acts.72 In most states and territories, these were recently 
updated in line with the United Nations Convention on the Use of Electronic 
Communications in International Contracts, 2005.73 Some significant questions 
remain to be settled, including the point at which an electronic acceptance becomes 
effective.74 Contract law lies at the heart of e-commerce.75 Analogies can certainly 
be drawn between the old rules of contract formation and electronic 
communications.76 This approach has been criticised77 but is not necessarily 

                                                        
67  Convention on the Carriage of Goods by Sea, opened for signature 31 March 1978, 1695 UNTS 3 

(entered into force 1 November 1992); Convention on Contracts for the International Carriage of 
Goods Wholly or Partly by Sea, opened for signature 11 December 2008, A/RES/63/122.  

68  Peter L Fitzgerald, ‘International Contracting Practices Survey Project: An Empirical Study of the 
Value and Utility of the United Nations Convention on the International Sale of Goods (CISG) and 
the Unidroit Principles of International Commercial Contracts to Practitioners, Jurists, and Legal 
Academics in the United States’ (2008) 27 Journal of Law and Commerce 1. 
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problematic. It all comes down to the way the law is applied.78 The postal rule was 
a product of its time79 and is not necessarily a suitable model. The way in which 
contract law ought to adapt to electronic commerce is an important issue. Rather 
than becoming bound up in the debate about codification, it merits a separate 
inquiry.80 Any reforms, for example in relation to the acceptance rule, could once 
again be achieved through legislation rather than full-scale codification.   

III Is a Contract Code Desirable? 

While there is no overwhelming case for the proposition that a contract code is 
necessary, a code may nevertheless still be desirable. In Thomas More’s Utopia, 
first published in 1516, the Utopians recognised the value of a code that was 
comprehensible to the ordinary citizen: ‘it’s quite unjust for anyone to be bound by 
a legal code which is too long for an ordinary person to read through, or too 
difficult for him to understand’.81 Three hundred years later, Bentham made much 
the same point. He hoped that with greater knowledge82 and understanding of the 
law it would be possible for the lay person to conduct their affairs without recourse 
to lawyers.83 In 1877, in a letter to the famous American jurist Oliver Wendell 
Holmes, the great English contract lawyer Sir Frederick Pollock wrote that: 

Laws exist not for the scientific satisfaction of the legal mind, but for the 
convenience of lay people who sue and are sued. Now to say that law is for 
practical purposes more certain without a code than with one seems to me 
sheer paradox.84  

This remains a popular argument among those who favour codification.85 Contract 
law should not be deliberately obtuse. But to suggest that a code will render it 
accessible to the wider public is rather optimistic.86 According to the Discussion 
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Paper, ‘greater accessibility’87 not only has intrinsic value but would also ensure 
that contract law was better able to ‘set acceptable standards of conduct’.88 
Whether or not the law of contract is really an effective mechanism for setting 
acceptable standards of conduct is a complex issue.89 It is asking rather a lot, 
within the confines of a code, to lay down some community standard of fairness 
that reflects ‘the needs of different people from different cultural backgrounds or 
experiencing different cultures’.90  

Even supposing the law of contract were rendered accessible by a code, this 
would be unlikely to alter the process of contracting very much. The average 
consumer is rarely in a position to negotiate rather than accept standard terms.91 
The fact that a code ensures that the rules relating to remedies for breach of 
contract are accessible does little to lessen the fact that that they are difficult and 
expensive to pursue in practice.92 Small- and medium-sized businesses are 
sometimes at a disadvantage when contracting as well.93 They do not have the 
same access to legal advice as large corporations.94 Small businesses may be more 
familiar with the rudimentary features of contract law than consumers and, as such, 
a code may make it easier for them to know where they stand and organise their 
dealings.95 There are still limits to what a code can do.96 Smaller businesses may 
often have no better, or not much better, negotiating strength or resources than 
consumers. Contract law may not even be the dominant factor and certainly not the 
only factor in determining how businesses behave. Commercial reputation and the 
preservation of longstanding relationships may matter much more.97 Contracts are 
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frequently the product of a complex mixture of factors rather than one-off events.98 
The suggestion that the existence of a contract code can have much impact on the 
operation of these relationships may be rather naïve.  

The Discussion Paper speaks of the merits of improving certainty in 
contract law. The aim is laudable, but there are at least two problems. Even 
supposing a code could be drawn up that was simple enough for most people 
without legal training to understand, any code would still have to be interpreted by 
judges. This will not be an easy adjustment for judges schooled in the common law 
tradition.99 There are also bound to be gaps in a code.100 Some existing civil codes 
expressly prevent judicial innovation. Article 5 of the Code Civile is unequivocal. 
It states that: ‘Judges are forbidden to decide the cases submitted to them by laying 
down general rules.’ But even French judges have refused to confine themselves to 
the role of interpreter.101 German judges have also taken advantage of the general 
clauses on public policy and good faith in order to innovate.102 Faced with a new 
code of contract law, judges will do one of two things. They will seek to interpret 
the code and fill the gaps by drawing on their knowledge of the old common law of 
contract,103 or, and this is less likely, they will genuinely start from scratch.104 
Neither approach is necessarily conducive to the creation of certainty. Initially a 
new code may generate more uncertainty than it avoids, as litigants test its 
boundaries.105 Codification is unlikely to be cost-free for business, as standard 
forms will have to be redrafted.106  

A second problem is more subtle. Legal uncertainty is a fact of life even in 
commercial law. Parties are adept at finding ways around it. Faced with a default 
rule in contract that is uncertain, commercial parties are likely to include an 
express provision in the contract.107 There is no reason why certainty should 
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always trump other values. One of the dangers of codification is that it can render 
the law unduly rigid. The experience of civilian legal systems suggests that this 
fear may be overstated,108 but it is not entirely without some force.109 A law of 
contract that is relatively certain may prove to be particularly attractive to 
commercial parties. It is one explanation for the attraction of the law of contract in 
England and the State of New York in choice of law clauses.110 The position in 
Australia is more complex. Australian contract law places some value on 
fairness.111 Equitable principles are widely recognised. These were particularly 
evident during the period in which Mason CJ led the High Court of Australia.112 
Recent events suggest that such values remain important.113 The process of 
reconciling certainty and a degree of flexibility demanded by the dictates of 
fairness will not be easy. The Discussion Paper does not attempt to explain where 
the balance should be struck. Having conceded that ‘elasticity ... may help support 
relational contracts’, it simply states that principles like good faith may undermine 
certainty.114  

IV Is a Contract Code Possible? 

Writing in the 1870s, Sheldon Amos, the English jurist, remarked that, ‘[n]o one 
who has practically tried his hand at the Codification of the English Law can be 
unaware of the extraordinary difficulties by which the task is beset’.115 The fact 
that Amos was a strong believer in the cause of codification makes his comments 
all the more pertinent. His remarks provide a fairly accurate summary of the last 
200 years of codification. The BGB was the work of just 11 judges, officials and 
jurists, and took a mere 13 years to complete.116 Given its scale, this was a truly 
remarkable achievement.  

Some recent precedents are less happy. Re-codification in Quebec involved 
nearly 200 people at the outset. Many decades passed between the original reform 
proposals and the enactment of a new civil code.117 The latest Dutch Civil Code 
took 45 years from the start of drafting before fully coming into force.118 These 
codes are much more ambitious than any code proposed for Australia. Yet even 
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contract codification gives cause for pessimism. A joint initiative by the English 
and Scottish Law Commissions produced an elegant code,119 but it proved 
impossible to reach a consensus between the two bodies and the code remains no 
more than a proposal.120 Recent European examples also suggest that codifying 
contract law will be a time-consuming process. The Commission on European 
Contract Law (‘Lando Commission’) was founded in 1982. It produced the 
Principles of European Contract Law (‘PECL’) in three parts. The first did not 
appear until 1995 and the last in 2003.121 The Study Group on a European Civil 
Code was formed in 1998. Even with PECL as the foundation of the contract 
segment, a Draft Common Frame of Reference was not published until 2009.122  

Because the common law is the same across Australia, the differences 
between states are much smaller than those between European countries.123 Any 
differences are the product of legislation. Even if the current situation is not ideal, 
a stronger case would need to be made for a full-scale code. It is difficult to make 
such a case on the basis of harmonisation alone. A code might also be used to 
reform the law of contract.  

The immediate hurdle faced by any would-be codifier of Australian contract 
law is the decision as to what to include and what to leave out. There may not even 
be a consensus on what is encompassed by Australian contract law.124 Reforming 
contract law in isolation is also likely to prove unsatisfactory. There are too many 
troublesome boundaries with other legal categories.125 The law of tort presents the 
most obvious,126 but not the only, problem.127 The content of the code will largely 
depend on whether the code is seen as a restatement of the existing law or as an 
opportunity to bring about more profound change. There is some academic support 
for treating the code as an opportunity to reform the law of contract. If this view 
prevails, some well-established doctrines are likely to come under scrutiny. 
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Consideration, which has always had an elusive quality,128 is the most obvious 
candidate. It has been criticised in a general way for a long time.129 Some of the 
applications of consideration, especially the rules of contract variation,130 have also 
attracted hostility. At the same time, the complications caused by consideration 
should not be overstated,131 especially where the contract is between commercial 
parties.132 In Australia, some of the harsher edges of consideration have been 
smoothed away by the emergence of promissory estoppel.133 Other potentially 
controversial matters include the rules of contractual interpretation, the role of 
good faith, and the scope of contractual damages. No doubt other examples would 
emerge during the codification process. None of this is to suggest that the current 
law in all of these areas is entirely satisfactory. It is not. But even this short list 
shows that any significant reforms will be far from easy. To assume that a code can 
necessarily produce a more satisfactory outcome than hundreds of years of 
common law development creates a paradox. A clean break with the past ignores 
the lessons of history. A code that continues with existing practice runs the risk of 
repeating its errors. This may be why even codified civilian systems allow some 
scope for judges to develop the law incrementally.  

It will be hard to agree on the format of any contract code. To begin with, 
there is the question of length. An immediate tension arises between producing a 
code that is sufficiently general that it can be used by the ordinary person and 
sufficiently specific that it can deal with complexities in the law of contract when 
they arise.134 The contract code produced for the LRCV by Ellinghaus and Wright 
contained just 27 articles.135 This is much shorter than earlier codes. The Indian 
Contract Act 1872 contains more than 200 subsections. Admittedly, the scope of 
the original Indian legislation was quite broad. It included quasi-contract, the sale 
of goods, bailment, agency, partnership and guarantees and indemnity.136 The 
general contract provisions are much shorter, but these still run to just over 60 
subsections. The legislation also includes illustrative examples. If longevity is 
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anything to go by, then the Indian Contract Act can be counted a success. It has 
also been used as a model for contractual reform elsewhere.137  

Most modern codes prefer length over brevity. Harvey McGregor’s contract 
code is 673 clauses long.138 Despite being limited to contracts for the sale of goods, 
the CISG contains more than 100 articles. The UNIDROIT Principles are twice as 
long again, as are the Principles of European Contract Law.139 The American 
Restatement (Second) of Contracts (1981) is shorter than the first, but still contains 
nearly 400 clauses. When the commentary is included, it runs to six volumes.140 
Many will find the argument that the general principles of contract can be reduced 
to 27 clauses unrealistic.  

The high level of generality in the Ellinghaus and Wright code was quite 
deliberate.141 It was the result of an important empirical study by its authors, which 
found that detailed rules gave no more predictable outcomes than broad 
principles.142 The same research also found that broad principles gave greater 
predictability in easy cases, led to more just outcomes, were more accessible, and 
more efficient. A very general code has other advantages. A detailed code can run 
the risk that it turns out to be too rigid. It may lead to results that were not foreseen 
by those who drafted it. A general code gives more space for judicial innovation, 
which has to be set against greater uncertainty.  

Ellinghaus and Wright emphasised that their code would be a break with the 
past. It was said that, ‘Working with the Code will require a sympathetic approach 
and fresh way of thinking on the part of lawyers. It is essential that they be released 
from their familiarity with the terminology of the old apparatus’.143 The same 
sentiments were also evident in art 3 of their original code: ‘Neither past nor future 
decisions govern the application of the code.’ The revised version states: 
‘Precedents do not determine the application of the Code.’144 This goes to the core 
of the problem. A legal term-of-art ‘precedent’ has replaced everyday language. 
The idea that judges are able to start from scratch may work best, if at all, if the 
code explicitly abolishes the existing law. In the Ellinghaus and Wright code, for 
example, there is a simple statement of enforceability in place of the traditional 
rules of offer and acceptance and consideration. Article 6 states: ‘A contract is 
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made when one person makes a promise to another person in return for a promise 
or act by that person or another person.’ This is a clear break with the past. But it is 
going to be difficult for judges, having applied the code once, to ignore past 
decisions when applying the code in future. A simple question, such as what 
amounts to a promise, may be too complex to resolve anew every time by resorting 
to everyday language. One of the advantages of a system that relies on precedent is 
that it saves judges time in answering these sorts of questions.145  

The form, content and application of any code are not the only troublesome 
aspects of the whole process. It will also be necessary to come to a decision on the 
mechanics of codification. Codes are rarely the work of individuals.146 Most are 
produced by a committee with all the strengths and weaknesses of those particular 
bodies.147 But who should comprise the committee? One obvious difficulty in 
reforming Australian contract law is that there is no single body of specialists 
already in place who can take over the role of stating and reforming contract law. 
In the United States, the American Law Institute has traditionally performed the 
first function. Primary responsibility for drawing up a new version of the 
Restatement falls on a Reporter.148 Having drafted a report, the Reporter then 
consults with Advisers. On the American Restatement (Second) of Contracts 
(1981), 12 specialist Advisers were used. A report was then submitted to the 
Council of the American Law Institute, a body made up of lawyers, judges and 
academics with more general interests. A draft was presented at the annual meeting 
of the American Law Institute and comments sought more broadly from members 
of the Institute. This method of reform has the great advantage that there is a vast 
range of legal expertise to be called upon. It is ideally suited to laying down an 
accurate version of the law as it stands.149  

The process of reform calls for a different, albeit overlapping, set of skills. 
Codification is too important to be left to academics or even lawyers alone. It is 
certainly a mistake to assume that academics will adopt a position of scholarly 
neutrality. One might reasonably expect those involved to be enthusiastic about 
codification. Some participants in recent European codification have gone further 
and used codification as a means to pursue overtly political objectives,150 whether 
those are the cause of further European integration151 or social justice.152 Contract 
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147  C Northcote Parkinson, Parkinson’s Law (Penguin, first published 1958, 2002) 40–7. 
148  For an account of the process, see E Allan Farnsworth, ‘Ingredients in the Redaction of The 

Restatement (Second) of Contracts’ (1981) 81 Columbia Law Review 1.  
149  More non-lawyers have been consulted in recent American Law Institute Restatements than in the 

past: see M Traynor, ‘The First Restatements and the Vision of the American Law Institute Then 
and Now’ (2007) 32 Southern Illinois University Law Journal 145, 168–9.  
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codes have succeeded best when commercial parties are fully involved in the 
process. The United States Uniform Commercial Code153 was heavily influenced 
by the needs of business.154 Consumers will also need to be consulted. As with 
businesses, consumers are not a homogenous category.155 Reconciling these 
different interests will not be easy. Business and consumer groups may, for 
example, have unrealistic expectations about the extent to which contract law can 
be simplified. The legal profession is likely to be more sceptical.156  

However the process works, if any code is going to enjoy legitimacy then 
there needs to be genuine consultation. It was disappointing that the period for 
comments on the Discussion Paper was so short.157 The best option would be for 
an extended period of consultation to be overseen by the ALRC rather than the 
office of the Attorney-General.158 Law reform commissions have several 
advantages over other bodies involved in law reform.159 Unfortunately, politicians 
are often reluctant to cede control of the law reform agenda. The ALRC has not 
taken part in a number of recent major reforms.160 Once politicians become 
involved, it is difficult for them to admit that the project may be difficult or 
impossible to complete. There is an understandable tendency to pay attention to 
positive voices. One of the criticisms that can be levelled at the codification 
process in Europe is that little account has been taken of dissenters. Facts that fail 
to fit the codification agenda have been ignored.161  

A contract code need not set the law in aspic. It can be updated. While this 
process is usually more straightforward than creating the initial code, it can also be 
troublesome. The most obvious difficulty is working out the review process. 
Should the code be updated automatically after a certain period of time, or should 
it be changed when a problem has arisen? The period between the first American 
Restatement of the Law of Contract and the second was 50 years. That seems too 
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long. As the Uniform Commercial Code shows, the process of updating can itself 
cause fierce disagreements.162 Then there is the question of who is to carry out the 
review.  

V A Contract Code for Australia? 

The creation of a contract code would not be impossible. All the evidence across 
the last 200 years shows that ambitious projects can succeed. Rather than full-scale 
codification, there is a certain amount of support for the idea of a restatement of 
Australian contract law.163 Restatements can be extremely valuable. They derive 
authority from the standing of those involved in the process.164 A restatement can 
do more than restate. There is some disagreement on the extent to which the 
various American restatements have introduced progressive reform.165 One leading 
American legal historian has argued that the restatements were ‘reforms that did 
not reform’.166 At a basic level, the fact that a restatement may be forced to make a 
choice between conflicting rules involves a reform for somebody. The case for a 
restatement in Australia is rather less compelling than in the United States. There 
are many fewer jurisdictions and a unified common law. There is no equivalent 
body to the American Law Institute, which could carry out the task of producing a 
restatement.167 The law of contract is also fairly stable. Some of the function of 
stating the law can be done just as well by the writers of legal treatise, albeit that 
these works only carry the authority of the individual authors rather than a larger 
body.168  

Even within common law legal systems there is strong judicial support for a 
more radical option. Lord Scarman, Kirby J and Arden LJ have all put the case for 
codes.169 It is probably no coincidence that at one point all three had headed either 
the English or Australian Law Reform Commissions. Codes tend to be supported 
by those who favour going further than a restatement of the existing law, and who 
actually want to change the law more radically. This makes it particularly glib to 
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suggest that the objections to codification are ‘misguided and exaggerated’.170 In 
fact, much of the evidence points in the other direction. Many of the arguments 
made in favour of codification are built on untested idealism.171 The harmonisation 
argument does carry some weight. Nevertheless, these results could be achieved 
more easily in other ways. It is perfectly possible to favour substantive reform and 
be sceptical about the merits of codifying contract law.172 The evidence of the last 
30 or so years does not suggest that Australian judges are incapable of reforming 
contract doctrine, although it can be argued that the pace of innovation in the High 
Court may have slowed in recent years.173 

There are considerable obstacles in the way of a successful code. A few 
have been highlighted. Lessons can certainly be learnt from other jurisdictions.174 
What may seem attractive in the context of an academic seminar may be a rather 
different proposition in practice. There is no guarantee that the outcome of such 
deliberations will be satisfactory. There was some heavyweight criticism of 
codification from the Chief Justice of New South Wales, Bathurst CJ.175 Some of 
the other experienced practitioners and academics who responded to the 
consultation were also sceptical about the project.176 If, as has been suggested, the 
whole exercise is likely to be driven by bureaucrats, politicians and ‘stakeholders’, 
rather than the ALRC in consultation with experts, there are further grounds to fear 
the worse.177 It is only necessary to look across the Tasman Sea. The New Zealand 
contract statutes, which share some of the features of a code, are not usually 
regarded as an unqualified success.178 It would be going too far to describe the idea 
of a contract code for Australia as a ‘calamity’, but it is something that should be 
approached with the upmost caution. To go into the process without recognising 
the pitfalls involved will produce an outcome that is not only unsatisfactory, but 
may leave us with a body of contract doctrine which may be little better or even 
worse than that it is intended to replace.   
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