
GOOD FAITH AND DEALING 
WITH DISSENT IN PROSPECTUSES 

In corporate law a prospectus provides the basis upon which an 
investor invests in a company 1 It is often referred to as a conuact but 
this is oversimple An important question of principle is whether a 
prospectus gives rise to an obligation of or approximating to good 
faith and, if so, what that entails in this context A further question is 
whether the use of such concepts in relation to prospectuses serves 
a useful social purpose In order to examine these issues, this article 
will fitst consider the nature of a prospectus and the duty of 
disclosute in respect of a praspectus at common law, in equity and 
pursuant to statute Then follows a discussion of the Fmser v NRMA 
Holdings Ltd deci~ions,~ and the extent (if any) to which a disclosure 
of dissent by members of the board of directors is sequised as a matter 
of good faith The conclusion canvasses the Corporate Law Economic 
Reform Program, and its prwspective effect upon the duty of 
disclosure in prospectuses 

Gummow J said in Service Station Association I td  v Berg Bennett G 

Associates Pty Ltd:'The concept of 'good fiith' appears in various areas 
of the law, in each case with a distinct body of authority as to its meaning 
and application ' 3 

As such it is a concept of both common law and equity, as well as 
statute law, but its meaning tends to be elusive and ultimately, relative 
English and Ausualian civil and commercial law* lacks a "dying 
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doctrine of good faith such as exists for example under the German Civil 
Code5 or the Uniform Commercial Code (UCC) of the USA" 
Nevertheless a strong view was expressed by Priestley JA in Rennrd 
Constructions (ME) Pty Ltd v ilfiniste? for Public Works7 that people 
have gown used to the courts applying standards of fairness to contract 
which are wholly consistent with a duty of good faith and fair dealing in 
its performance and this is now the expected standard 

However that may be, good faith is an important foundation of a 
dirrctor's fiduciary relationship to his or her company Ihis may have 
influenced early views of the company's obligations to potential investors 
before the modern doctrine of separate legal personality was firmly 
established, as well as influenced the Full Court of the Federal Court in 
Fruser v N M  Holdingr Ltd8 in its application of s 52 of the Trade 
Pmctices Act 1974 which deals with misleading and deceptive conduct 

Some of the early Enghsh cases after the modern Companies Acts 
indicated that a ptaspectus was a contract of the utmost good faith while 
others disagreed, and the matter appeared to have been fially sesolved in 
the negative by the House of Lords in Anran's Reefs Ltd v Twiss9 in 1896 
Nevertheless some of the older cases are still cited and we now have the 
Australian decision in Fraser v NRMA Holdings I td  which has reopened 
the whole question in the complex context of the Australian legislation 

Another interesting question of principle which shall be considered 
later in this paper is whether the duty of disclosure generated by the 
general duty of good faith or its Australian equivalent entails detailed 
disclosur.e of dissent on the board of directors 
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Ihe functions of a prospechls are threefold It states a proposal which 
the company wishes to place before the pub1ic;it discloses to the public 
the information relevant to the proposal; and it provides the basis for the 
necessary contracts to implement the proposal 

A prospectus does not usually constitute an offer in the suict sense 
of the law of contract In most cases, it states the terms - both fact and 
opinion - which constitute the proposal being put to the public ib this 
extent, it is an invitation to trrat but it also usually sets out a description 
of the 'contrachlal matrix'10 which will ensue Ihe sequence will then be 
as follows: 

* Invztatzon by the company contained in the prospectus, 

Offer by the investor to the company, 

=$ Acceptance by the company, 

Performance by the allotment of sec~uities 

In the case of a rights issue, however, the prospectus constitutes an offer 
The allotment of the secuxities then gives rise to a further set of legal 
relationships constituted by the articles or trust deed 

In the period 1861 to 1896 the duty of disclosure was often exprrssed 
strictly Ihe  eatliest modern case is The New Brunswick and Canadu 
Railway Co Ltd v i%luggeridgel1 where Kindersley VC said: 

those who issue a prospectus holding out to the public the gcat advmtzgc 
which win accrue to those who will take shares in a proposed concern and 
inviting persons to take shares on the faith of the representations theherein 
conrained,m bound to state everything with strict and scrupulous accuracy 
and not only to abstain fmm stating as fact that which is not so, but dso to 
omit no fact within t he  howledge, the exLEtence of which might, in any 
dcgie,aifrct the nmue or extent or quality of the privileges and advantages 
which the prospectus holds out as inducemenur to takc shares 

In Ross v Estates Investment Co12 Page Wood VC said that it was 
essential that there should be 'uberrima fides - a most complete 
disclosure of the facts' An earlier explanation by Turner LJ in Kixh 21 

Central Railway of venezuela13 that all that was required were 'fair; 
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honest and bona fide statements'was explained Ihe latter case, however; 
was upheld in the House of I.ords in Cmhal Railzuay of Venezuela u 
~ i s c h l ~  where L,ord Chelmsford LC expressed the matter thus: 

Ihe alleged representations are contained in a prospectus, the object of 
which was to invite the public generally to join the proposed undercaking 
In an adve~tisement of this description some allowance must always be 
made for the sanguine expectations of the promoters of the adventure and 
no prudent man will accept the prospects which are always held out by 
the originators of every new schme,mithout consider& abatement 

But although,in its introduction to the public some high colouring.and 
even exaggeration,in the description of the advantages which are likely to 
be enjoyed by the s~~bsctibcrs to an undertaliing,ma). be expected yet no 
misstatement or concealment of any material facts or circumstances ought 
to bc permitted in my opinion the public, who are invited by a prospcctlls 
to join in any new adventure ought to have the same opportunity of judging 
of evermng which has a material bearing on its uue character, as the 
promoters themselves possess It cannot be roo kqurntw or too strongly 
impressed upon those who, having projected any undertalung, are drsimus 
of ohtuning the cooperation of persons who have no other informatian on 
the subirct than that which they choose to convexthat the utmost candour 
and honesty ought to chzilacterise thcir published stltements 

He then cited Kindetsley VC in The New Brunswick & Canada 
Railway Co u Muggeridge '5 In the House of 1,ords case of Aaron's 
Reefs Ltd u Twiss16 Lord Watson stated clearly that the duty of 
disclosure is not the same - 

as in the case of a proposal for marine insurance In an honest 
prospectus many facts and circumstances may be lawfully omitted, 
although some subscribers might be of opinion that these would have 
been of materiality as influencing theu judgment But the statement of 
a pottion of the truth accompanied by suggestions and inferences 
which would be possible and credible if it contdlned the whole truth, 
but become neither possible nor credible whenever the whole truth 
is divulged is to my mind nrithcr more or less than a false statement 

From then on the matter has tended to be the subject of detailed 
regulation by statute and listing requirements although in Plauel u 
Giorgiol' there was still said to be a duty of 'utmost candout and 
honesty: echoing the 1867 dictum of I.ord Chelmsford L,C 

Ausudian securities regulation in the last two decades has been 
weighted towards investor welfarism'8 as an analogue of consumer 
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protection The provisions, influenced also by local constitutional 
questions, have resulted in dense and complex law in the Corporations 
law which often defies common sense 

Section 1021 of the Corporations Iaw lists specific into~mation to he 
included in a prospectus in Australia This is supplemented in general terms 
by s 1022 which basically adopts the test of ,aIJ such information as 
investors and their professional advisers would reasonably require and 
reasonably expect to tind in a prospectus to make an informed assessment 
of corporate assets etc and the rights attaching to the securities 

There are provisions prohibiting misleading and deceptive 
statements i n s  995 and false or misleading statements and omissions in 
s 996 Ihese involve some overlap Section 996 is a criminal offence 
There are civil remedies under s 1005 in respect of both sections 
Section 995 is based on s 52 of the Trnde PracticesAct 1974 which also 
applies Section 52 is aimed at misleading and deceptive conduct and 
was used in the NRMA case It creates a statutory tort of uncertain scope 
and appears to he based on a 1938 amendment to s 5 of the US Federal 
Trade Commission Act 1914 Originally the latter was confined to 'unfair 
methods of competition in commerce' but in 1938 was amended to 
strike at 'unfair or deceptive acts or practices in commerce' 

In 1978 in Hornsby Building Informatzbn Centre Ltd v Sydney 
Building Information Centre Ltd,'9 Stephen J said:20 

Ihe United Scbtes section, when first enacted in 1914 was exclusively 
concerned with unf~ methods of competition in commerce and only in 
1938, when amended so as to strike at u n f ~  or deceptive acts or 
practices in commerce did it for the first time also embraze within its 
scope the subject ot consumer protection (55 Am Jur 2d par 736) 
Section 52 of our Act on the connay says nothing about unfair acts 
or practices but demtes itself to the prohibition of conduct which 
misleads or deceives 

Thus Donald and Heydon in their work Tmde Pmctices LawZ1 state:% 
short, s 52 may catch unfair conduct between traders, but only to the 
extent that it is misleading or deceptive' Constitutional concerns about 
giving the judiciary anon judicial power, as well as scepticism about the 
vagueness of fairness as a standard, led to the presentAusualian wording 

Under s 82 of the Trade Prnctices Act, a person who suffers loss or 
damage by reason of a contrzvention of s 52 may recover the amount of 
the loss or damage from the corporztion or any other person involved in 
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the contravention There are no defences The due diligence type of 
defences in ss 1008A, 1009 and l o l l  of the Corporations Law do not 
apply to a breach of s 52 of the Trnde Pructices Act 

A question relevant to this paper is whether one can tationalise the 
voluminous and diverse caselaw under s 52 on the basis of a principle of 
good faith Although Carter and Furmston in 'Good Faith and Fairness in 
the Negotiation of Contr.acts Part 11'22 consider that this would be an 
errwr, they concede that the result of a bseach may be tantamount to a 
breach of a duty of good faith 

In Service Station Association Ltd v Berg Bennett &Associates Pty 
Ltdz3 Gummow J sitting in the Federal Court rejected the implication of 
a term requiring the respondent to act in good faith and made some 
useful remarks about the concept in Australian and US laws With trgacd 
to s 52 his Honour. said that it is directed not to classes of case but to the 
circumstances of a partic~dac case, something not adequately or readily 
accommodated in the implication of a term by law2* 

Thus Australia arguably has too much law on prospectuses and 
remedies for any misstatements in them and lacks some unlfying 
conceptual scheme This no doubt explains the dissonance between the 
substantive obligations, due diligence regimes and due diligence 
defences in the Corporations Law, and s 52, all of which were exposed 
in the NRMA case 

THE NRMA CASE 
NRMA Limited ('the Association') is a company limited by guarantee 
formed to incorporate an association to provide services to motorists 
NRMA Insurance Limited ('Insurmce') is also a company limited by 
guarantee to carry on business as an insurer The articles of Insurance 
gave the Council of the Association power to appoint the board of 
directors of Insurance 

A scheme for 'demutualization' of the Association and Insurance was 
developed by a majority of the directors of the Association This involved 
the formation of a public company limited by shares, NRMA Holdings 
Limited ('Holdings') which was to acquire ownership and control of the 
Association and Insurance from the members Holdings issued a 
prospectus offering the members'Free Shares'in Holdings or cash in lieu 
for giving up their rights of membership of the Association and 
Insurance Also sent out wese notices of general meetings of the two 
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companies Two dissentient directors of the Association applied for an 
injunction on the ground that the prospectus was misleading and 
deceptive under s 52 of the Trade PructicesAct 1974 

Gummow J at first instance25 gsanted the injunction inter alia on the 
p u n d  that the term'Free Shases'was misleading and deceptive and that 
more candour was necessary over the statements that these would he no 
change in the nature of the services after the demutualization He said by 
way of obiter that, although the law does not require a boar1 to circulate 
the views of dissentient directors,nevertheless in a given case a practical 
and effective means of equipping members of a widely held corporation 
with enough information to make a properly informed judgment might 
be the distribution of written reasons advanced by minority directors for 
their views 26 

The Full Court of the Federal Court dismissed an appeal The court 
held that2? 

1 The directors had a fiduciary duty to disclose relevant information 
in relation to proposals to be considered in general meeting The 
duty was to provide such material information as would fully and 
fairly inform members of what was to be considered at the 
meeting The information should enable members to judge for 
themselves whether to attend the meeting and vote 

2 Section 52 does not by its terms impose an independent duty of 

disclosure which would req~~ise a corporation or its directors to 
give particular information to members Nevertheless where 
information is promulgated the combination of what is said and 
what is left unsaid may, depending on the fidl circumstances, be 
likely to mislead or deceive the membership unless the information 
given constitutes a full and fair disclosure of all the facts which are 
material to enable members to make an informed decision 

3 Ihe need to make full and fair disclosure had to be tempered by the 
need to present a document which was intelligible to seasonable 
members of the class to whom it was disected,and which was likely 
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to assist rather than to confuse 28 In this case, the membership of 
the Association comprised a wide cross-section of the community, 
many of whom would have had no experience in dealing with 
shares In cases such as the present, it might be necessary to be 
selective in the information provided, confining it to that which was 
sealistically useful In the circumstances, the Court would not be 
quick to conclude that a contravention of s 52 had occurred 
because other information could have been provided that was not 

The Full Cowt said little about dealing with dissent except to indicate that 
this may have been a way of dealing adequately with disadvantages of the 
proposals This seems to echo the general jurisprudence on disclosm.e, 
some of which is predicated on a duty of good faith Is it possible to equate 
the two? Is the duty under the Corporations Law a duty of good faith, and 
does this amount to the same thing as a duty not to mislead and deceive? 

The answers seem to be as follows: 

(1) The better view in the past has been that the coiporate law duty 
falls short of a duty of the utmost good faith 

(2 )  Apart from the statutory duties and listing requirements of 
disclosure, these is no positive duty to disclose 

(3) Where disclosure is made, the principle of supp~essio veri 
suggestio falsi applies, both under corporate law and s 52  

(4) fhe duty not to mislead or deceive is part, but not the whole, of a 
duty of good faith 

(5) The duty of good faith involves a JI Austin "trouser word" 
situation29 in that it is difficult to d e k e  except by considering its 
converse Thus the negative or; in this case, bad faith "wears the 
trousersnin the relationship Gummow J, in an interesting judgment 
in Service Station Association Ltd u Berg Bennett &Associates Pty 
Ltd,3O considered that good faith was an example of a category of 
indeterminate reference 3' 

(6) Nevertheless it is arguable that s 52  and its corporate counterpart 
in s 995 provide some basis for arguing that in Australia t h e ~ e  is 
now a general duty of good faith 32 

Deverenur Holdings P@ Itd v Pekart Resourrvs NI (1986) 4 ACIC 12, In re 
Dolman Long G Comoany Ltd [I9341 1 Ch 635 

- 
30 (1993) 45 FCR 84,91 
31 See: J Stone legal System andlawyers Rearonings (1968) 263 
32 See: CJE Boge;Does thr Iradc Pnctices Act lmpose a Duty to Negotiate in Good 

Faith?'(l998) 6 Trnde Practices l a w  Journal 4 and 68 



COO0 F I U I H r t  DEAlNGWiTH DISSENI IN PROSPECIUSES 

Ihe next question is whether the uzditional duty, the modern statutory 
duty or the emerging duty under s 52 entail any specific way of dealing 
with dissent in the praspectus It has hitherto been regarded as 
axiomatic that, absent any contrary provision in the articles, the board 
acts as a collegiate body and by majority rule 33 It has also been 
accepted that the board can advocate its own views and use the proxy 
machinery of the company to support them, subject to compliance with 
listing requirements 

The Privy Council decision in Campbell v Tbe Australtan Mutual 
P~ovident ~ o c i e t y 3 ~  is authority for the praposition that the board can 
put forwasd its views and these is no obligation on a board of directors 
to cirrulate contrzuy arguments on behalf of dissentient directors It 
is for the dissentients to cisculate theit views at their own cost if 

they wish 

In Australia there is a speciftc statutory requirement under s 750 of 
the Corporations L,aw to include the dissentients'case in a Takeover Part 
B statement and a requirement under the Corporations Regulations 
Schedule 8 Part 3 Para 1 ') (iii) to do likewise in the case of a Scheme 
of Arrangement with members These has not hitherto been such a 
requirement in the case of a prospectus because non-consenting 
directors arr not parties to it and indeed must themselves give 
reasonable public notice of this fact under s 1008(3) of the Corporations 
1,aw This dzferent way of dealing with prospectuses has been in force 
for some time in Australia and the United Kingdom 

In Frnser v NRMA Holdings l t d 3 5  at first instance Gummow J said 
by way of obitec36 

However; even if the law does not in terms require it, in a given case a 
practical and effective mcans of equipping members of a widely held 
corporation to make a properly informed judgment and of avoiding their 

being misled or deceived by inadeqwate disclosure, may be the 
distribution of written reasons advanced by minority diccctors for their 
dissentient views upon a particular proposal which is to be put before a 
general meeting of members 

The Full  Cowt seemed to agsee without further comment 3' 
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34 (1908) 24 n R  623 
35 (1994) 12ACIC 855 
36 lbid 869 
37 (1995) 55 FCR452; 13ACIC 132 



Ihus misleading and deceptive conduct under s 52 of the Tmde 
Pructzces Act and s 995 of the Corporations L,aw, operating like a good 
faith requirement, now arguably require disclosure of dissent, at least as 
a matter of caution 

Early English cases supported by limited Australian authority conceived 
a prospectus to be a contract of the utmost good faith That view was 
later superseded althongh echoes of the earlier authority still resound in 
modern textbooks 

Austrdia has a complex statutory scheme for ptaspechu. disclosure and 
remedies for misstatement and has too many overlapping provisions 39 

The application of s 52 of the TradePracticesAct 1974 has made the 
complexity even more difficult to cope with The result is draconian law 
and a dissonance between the Corporations Iaw, s 52 and due diligence 
procednses, resulting in massive litigation for professional neghgence 
against some of Australia's leading corporate lawyers 

In its own muddled way Austrdia seems to be stumbling towards a 
position put forward in 1867 that prospectuses are a contract of the 
utmost good faith, a view which, as referred to above, was later 
discarded As a problematic corollary, there are now strong dicta that 
suggest that the disclosutr obligation necessitates a report of the 
dissenting directors' views to avoid the risk of being misleading and 
deceptive This goes further than company law in any jurisdiction has 
gone to date and is contrary to well established rules of corporate 
governance based on the principle of majority rule 40 

One can question the social utility of the use of categories of 
indeterminate reference such as good faith and even misleading and 
deceptive conduct Good faith represents a problematic concept in 
ethics and existentialist philosophy Ihe law's use of such categories 
creates uncertainties and has increased the transaction costs of business 
The application of either or both categories in the case of prospectuses, 
with the current lack of co~responding due diligence defences, has led 
to calls for reform by the legal ptafession and business groups 
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The Law's intervention in prospectuses can he justified in terms of 
informationally impaired markets as well as investor welfarism, a factor 
which weighed heavily with the Federal Court at first instance and on 
appeal However it is important that this should be seen, as Michael 
rrebilcock has said of unconscionability, as a 'constrained tool of 
intervention and not as the basis for uufettered judicial second 
guessing of market  participant^'^^ It is arguable that the current law 
leads to the latter 

The latest proposals of the Corporate L,aw Economic Reform 
Program of ~reasur#Z are to remove the overlap between ss 995 and 996 
and to provide that s 52 of the Trade Pructices Act 1974 shall no longer 
apply to securities dealings hstead it is proposed to provide a self- 
contained liability regime for them Under what are now cll 728-30 of 
the Corporate law Economic Reform Program Bill 1998, recovery of 
damages will depend upon: 

(1) a misleading or deceptive statement, or 

(2) an omisszon of mater~al required by other sections, or 

(3) a new circumstance which would have been required if it had 
arisen before the disclosure document was lodged 

L.oss or damage must he proved The criminal offence for omissions 
will be based upon it being materially adverse fsom an investor's point 
of view (cl728(3)) Ihese are defences under ~11731-33 Clause 731 is a 
due diligence defence 

It is too early to say when these provisions will be enacted and 
precisely what their effect will be It seems likely, therefore, that 
despite possible improvement in the intelligibility of the Australian 
statute law we will still be left with no definitive answers to the 
questions whether the duty ot the company to investors amounts to a 
duty of good faith and whether this entails disclosure of the views of 
dissentient directors We will also be left with a system which is still a 
basis for relatively unstructured judicial second guessing of market 
participants 

One IS reminded of the remark of my drstmguished mentor, 
Raphael Powell, m his inaugural lecture as Professor of Roman Law at 

See:M I'kbikock An EconomicApproach to the Doctrine of Unconscionability in 
B J Keitcr and J Swan (eds) Sacdies in Conhact Law (1980) ch 11 
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University College Iondon in 1956 when he said 'When I read of a 
lawyer trying to tread daintily in the china-shops of ethics, I wish that 
someone would lead him back into the streets where walk all manner 
of men2*3 

43 RPowe11, Good Faith in Convacts (1956) 9 CurrentLegalProblems 16,38 Powell 
favoured ;t good faith reglme but rschrwed an abstract philosophical approach 
However, compare the view of R Brownsword, Good Faith in Contracts 
Revisited (1996) 49 Ct~rrent LegalProblems 111 157 




