
THE APPOINTMENT OF MULTIPLE RECEIVERS. 
Kendle u Melsom (1998) 72 ALJR 5601 

The main issue in contention in Kendle v Melsom was whether, in the 
absence of an express provision in a mortgage agreement, a mortgagee 
can appoint multiple receivers over mortgaged property and empower 
them to act jointly and severally The Supreme Court of WesternAustralia 
had decided in Melsom v Velwete Pty Itd1 that a mortgagee in these 
circumstances could choose to make such a n  appointment On appeal, 
Breman CJ, McHugh, Kirby, Gummow and Hayne JJ all agreed that the 
appointment in this case was valid, however; their reasoning and 
explanation of the effect of a 'joint and several appointment' differed 
from that of the Supreme Court 

On 12 June 1986, the Commonwealth Development Bank ('the Bank') 
appointed Melsom and Robson as receivers and managers ('the 
Receivers') of Velcrrte Pty Ltd ('Velcxete') The appointment was made 
pursuant to an express power to appoint a rrceives in an equitable 
mortgage ('the Charge') gsanted by Velcrete over its assets and 
undere&ings The assets included those which Velcrrte held as trustee 
under a deed of trust Kendle later became and remained at the time of 
the hearing of this mattes the trustee of the trust 

In 1990Velcsete and Kendle ('the Appellants') commenced an action 
in the Supreme Court of WA against the Receivers, claiming damages for 
alleged acts of trespass, conversion and other tortious conduct between 
12 June 1986 and 27 July 1988 The Receivers argued that they were not 
liable in tort because the alleged wrangful acts were actions t&en by 
them pursuant to the powers conferred on them by their appointment 
The Appellants contended that the actions were tortious because the 
appointment was invalid 
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Parker J ordered that certain preliminary issues be determined prior to 
the trial of the tortious liability After a hearing on these prelimina~y issues, 
Parker J declased that the appointment of the Receivers as joint and 
several receivers was invalid The Full Court of the Supreme Court set 
aside those declarations and the Appellants appealed to the High Court 

THE TERMS OF THE CHARGE AND I R E  APPOINTMENT 
The specific terms of the Charge and the Appointment were fundamental 
to the Court's decision The relevant terms were as follows: 

Clause 5 3  oj'the Charge:. 

[Ilhe Bank or an authotised officer of the Bank may appoint in writing 
any person to be receiver of the mortgaged premises or any part thereot 
and may remove any such receiver and 

The clause then listed in paragraphs (a) to (0) the various powers that 
the receivers were entitled to exercise 3 

Clause F31 ofthe C h a ~ e :  

Fxcept to the extent that such interpretation shall be excluded by or be 
repupmt  to the ronttxr words importing the singular numbn 01 

plural number shall include the plural number and singular number 
respectively 4 

Chuse 2 oj'the Appointment Document: 

Where this appointment is directed to more than one person their 
appointment hereunder is joint and several 

All 5 members of the Court allowed the appeal in part The declaration 
of the Full Court of the Supreme Court of Western Austxalia that 'the 
appointment of the [Receivers] as the joint and several receivers and 
managers , , , is valid' was set aside and replaced with a declaration that 
'the Appointment is valid' Notwithstanding the unanimous decision, 
three separate judgments were delivered: a joint judgment of Brennan CJ 
and McHugh J, a joint judgment of Kirby and Gummow JJ and a 
judgment by Hayne J 

I'he facts are s m a r i s e d  in the judgments: 561 (Brennan CJ and McHugh D; and 
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AU Judges agreed that notwithstanding the absence of an express power 
to appoint more than one person to the position of receiver; a plurality 
clause such as that contained in F31  of the Charge clearly allowed a 
plurality of persons to be appointed pursuant to clause F 3  of the Charge 

Having determined that a plural appointment could be made, the 
next question was whether the powers had to be exercised jointly by 
the appointed receivers or whether they could be exercised s e v e r ~ y  

B ~ r m a n  CJ and McHugh J held that where a charge document has 
no express provision in relation to the exerrise of powers by a plurality, 
it is necessary to examine the natnre of the duties which the receiver is 
authoiised to perform 7 Ihey held that the powers which had been 
granted to the Receivers pursuant to the Charge andAppointment in this 
case were the type of powers which had to be exercised in an ordedetly 
and consistent manner for the purposes of the ~rceivetship In their 
view, 'chaos could result'9 if the Receivers could exercise these powers 
totally independently Furthermore, their Honours held that in the 
absence of any contrary provision, a plurality of rrceivers were jointly 
responsible for the discharge of theit duties and to account for the 
money got in, and that such joint responsibility would not be fair if each 
receiver was 'severally authorised to exercise those powers'1° 

Consequently, Brennan CJ and McHugh J held that where a chasge 
authorises the appointment of a plurality of receivers with these types of 
powers, 'the powers must be confer~ed jointly unless the terms of the 
charge otherwise p~ovide'~~Anthorities cited in support of this conclusion 
werr:RJWood Pty Ltd u Sherlo~k,'~ Wrights Hardware Pty Ltd u Evans1? 
and Kerry Lowe Management Pty Ltd u Isherwood & Shwlock l4 

In reaching this conclusion, Brennan CJ and McHugh J ' ~  rejected the 
argument that the practicalities of the day-tday running of a receivership 
rrquired that the powers be exercised sever*, an asgument which had 
been previously upheld by the New Zealand Court of Appeal in DFC 
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Fznuncial Services Ltd u ~ a m u e l ~ ~  and the NSW Court of Appeal in NEC 
Information Systems Austlnlia Pty Ltd v Lockhart l7 They also rejected 
an asgument that the purposes of a receivership would be frustrated if the 
powers were not conferred severally l8 They did however acknowledge 
that the joint exercise of powers did not requise 'every decision and every 
act, however trivial, to have the concurrence of all appointees"9 In their 
view, the Receivers should jointly decide the coutse of the receivership, 
but the implementation of that decision could be left to one of those 
Receivers, or an agent appointed by the Receivers 20 

It is interesting to note that despite finding that a'joint'appointment 
should have been made in this case,Brennan and McHugh JJ did not find 
that the 'joint and severs clause made the appointment invalid In their 
view, the clause did not change the fact that the Receivers werr a joint 
repository of the powers conferred under the Charge Ihe joint and 
several clause simply meant that as between themselves and the Bank 
the Receivers were both jointly and severally liable for any breach of 
their duties 

Kirby and Gummow JJ commenced their analysis with an 
examination of the 'office' of receivership They classified this 'office' as 
a piece of property and held that as a piece of property, it could not be 
owned both jointly and severallyz2 Theit primary conclusion was that 
the Receivers in this case had been appointed to a single office and they 
held it jointly 'notwithstanding the addition in clause 2 of the 
Appointment of the words "and several "'23 

In addsessing how the Receivers could exercise those powers, Kitby 
and Gummow IJ focussed on the wording of clause F3 of the Charge, 
particularly the words 'every such receiver' They held that upon the 
true construction of this clause, the Receivers were allowed to act 
collectively or individually with respect to any one of those powersz4 
and that either or both of the Receivers could validly bindvelcrete as its 
agent They also held that the words 'joint and several' as used in 
clause 2 should not be emphasised as they were simply an appropriate 
description of how two people appointed jointly to one office can 
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exercise the powers separately 26 In reaching these conclusions, Kirby 
and Gummow JJ2' distinguished DFL Financtal Servzces I td  v Samuelz8 
and NEL Informatzon Systems Australia Pty Ltd u L o ~ k h a r t ~ ~  

Thus, according to Kirby and Gummow JJ, the Receivers in this case 
were appointed jointly to a single office Within that joint appointment, 
the Receivers could exercise their powers jointly and independently In 
their Honours' view, the joint and several clause did not make the 
appointment invalid because it simply lrcognised that the joint receivers 
could act independently of each other 

Hayne J held that two things should be kept in mind when addressing 
the validity of a'joint and several'appoinunent made pursuant to a charge 
which is silent about the exercise of powers: 

(i) one must construe the particular charge, and 

(ii) the preferred consuuction is one which will give effect to the 
commercial bargain which has been struck between the parties 
and recorded in the instrument 3° 

He discounted any 'commercial practice' argument except to the 
extent that it showed the commercial community did not think a joint 
and sever.al appointment was unworkable 31 

Hayne 1 identified thee  reasons as to why the power to appoint 
multiple receivers in this case should be construed so as to allow the 
receivers to act severally: 

(i) given that the Charge allowed for different appointments to be 
made over different parts of the charged property, it was not based 
on the premise that the mortgaged prrmises would be dealt with as 
one piece of property over which there would be singular control; 

(ii) there was no compelling authority in favour of the view that the 
power to appoint should be so confined, and 

(iii) there was no reason to conclude that giving the power to the 
mortgagee to appoint more than one person to act jointly and 
severally would harm the mortgagor - but it was clear not 
allowing the mortgagee to make such an appointment would harm 
the mortgagee 32 
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In disect contrast with Brennan CJ and McHugh J, Hayne J expressly 
discounted arguments that 'joint and several' appointments would lead 
to confusion and inefficiency33 He concluded that these was no reason 
why, in the absence of express provision, the power to appoint more 
than one person is to be read as a powex to appoint them to act jointly 34 

Only Hayne J reached the same conclusion as the Supseme Coutt and 
held that a mortgagee could make a joint and several appointment of 
plural receivers where the mortgage/chasge document was silent 
Brennan CJ and McHugh J were clearly of the opinion that the 
appointment of plural receivers should only be joint in these 
circumstances, and Kitby and Gummow JJ held that the 'office' of 
receivership was a piece of property which could only be held jointly 

However; Kirby and Gummow JJ and to a lesser extent Brennan CJ 
and McHugh J ,  held that even whese the appointment of plural 
receivers was 'joint', the receivers could act independently of each 
other: they did not need a 'joint and several' appointment to be able to 
exercise some of their powers independently Furthermore, the 
judgments of Brennan CJ and McHugh J and Kitby and Gummow JJ 

suggest that even where the exprrss power to make a joint and several 
appointment is not given in a mortgage/charge document, an 
appointment of joint and several plural receivers may be interpreted so 
that it does not invalidate the appointment 

Iherefore, although drafters of mortgage/charge documents would 
be advised to respond to the criticisms of the High Court35 and 
exprrssly include the power to make 'joint and several' plural 
appointments of receivers if that power is desired, the implication 
arising fmm this decision is that even in the absence of an express 
provision, such an appointment will not automatically be invalid The 
validity or otherwise of a joint and several appointment will depend 
upon the proper construction and interpsetation of both the 
mortgage/chasge document and the appointment document 
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