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'Any constitutional alteration which would transform Aust~dia at the 
Ccderal level into a republic has significant implications for the States'' 

One great advantage and strength of the Austrzlian Constitutionz and, 
therefore, the federal structure it creates and sustains is obvious: the High 
Court - or at least 4 of its 7 Iustices.3 - is not the only4 or even the 

11 B (Hons) B X University ofWesternAusu;dia; IIM, SJD Harvard University 
Australia h h m e n t  Joint Senate and House of Rcprcscntativcs Select Cornmince 
on the Republic Keicrendum Adoisory Gramittee Report on Constitz~tion 
Aiterahon @stnhlishment of Republic) 1999 and Presidential Nominations 
Cbmmiffee Rill 1999 Canberra: CmPrint Communications Pty Ltd,A~tgust 1999,85 
Commonwenlth of Austrniia Constitution Act 1900 (W Sections 1-8 arc 
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tho Commonwealth' In addition to an enactment clause and recomizine the - 
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(1988) 16 iMeib U L Re", 467 at 475-476 (discussing alternative vicws of the 
preamble's nature and relationship with scction 18) See also footnotes 14 ;md 15 
Compare Judge Le;srned Wand s observation: Who in hell carts what anybor* says 

~ . .  
about [constitutional questions] but the Final Five of the august Nine [justices of 
the United States Supreme Court]?' I"lason,A Havlcln Firke Stone PiNnr of the l a w  
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Peabody B Nonjudicial Constitunional Interpretation,Authorit~tive Settlement, and a 
NewAgenda for Research (1999) 16 Constitutional Comrnentary,63;Devins N Ihe 
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ILlumination of the Countermajoxitarian ~iffirulty (1995) 94 ~MiLhignn f Rev, 245; 
Symposium Elected Branch Influences in Constitt~tional Decisionm:king (A~tmmn 



ultimate5 interpreter  or guardian of that const i tu t ion 's6  tcxt, s t ruc tu re ,  

premises or silences That is,  t h e ~ e  i s  room - pcrhaps,more t h a n  adequate 

1993) 56 no 4 Law b Cbntempom7y Pmblems, 1; Miller G The Prrsirlrnt s Pc~wtr of 
Intcrprccttion: Implications of a Uniiicd Theory of Constitutional law (Autumn 1993) 
56 number 4 Larv G Chntmpomry Pmblems, ij;Easterbrook,E Presidential Review 
(1990) 40 Lr,se Westem Reserve I Rev 905; S~mpoSum Ihc Role of the Legislative 
and Exnutive Uranches in Interpreting the Constinttion (1988) 73 Cornell I Rev 
281,371400; Symposium, Congress m d  the Comtinltion (2001) 50 Duke LLj; 1165- 
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University Press 1998,3484; Curric D The Cbnstitution irr Congresr The P e d e n ~ l ~ t  
&?Sod 1789~1801 Chicago: University of Chicago Pnss 1997; Curiic 0 The 
Comnr~rtion zn Congress The Jefemsonianr 180I-I829 Chicago: Tlnivcrsity of 
Chicago Press 2001; Larson, C Recoverin% the Congresses Constinltion (1998) 10 
Yale J Lato 6 Hc~mnrrities (47 (book review); Harrison, J Book Kevitw (1918) 15 
Lonrtihrhonal Cornmantnry 383;Flaheity, M Post-Originalism (2001) 68 (1 C b i c r ~ p  
L Rev, 1089 For the US Supreme Court's vitw of Congress role in constitutional 
interpretation set fishnu M Shut Up He Expxplhinrd (2001) 95 Nmthzuerrwn 7 i l  
Reu, 907 at 917-918 For proposals to end judicial review seiTushnct M Taking the 
Constitrrtion Away from me Courts Princeton: Princeton Univiisity Press 1999: 
k s e n  J Constin~tionalism without Courts? (2000) 94 iVor*izuesfec?n U L Reu 983; 
Prdkash S Amclicas kistocncy (1999) 109 Yale L J, 541; Chemcrinsky, E Losing 
Fkith:hmiiica Without Judicial Rcvicw? (2000) 98 Michi~an I Re", 14lh; Fleming, J 
Ihe Constitution Outside the Courts (2000) 85 Cornell1 Rev, 2li;Grit'tin S Has the 

Hour of Dtmorracy Come Round at Last? Ihe New Critique of Juciilal Rcview (2000) 
17 Constirc~tional Commentary,683 See also Brandrs, S Erre and the Histo~y of the 
One Tiut Federalism (2001) 110 Yale I J 829 at 85365 (Rook Review) (discussing 
the counterm.ajoritarian dZ3icudty thesis :md its refutations) 
At least six reasons mipht be advanced . 
(i) Non-justiciability he,\Wliams D I'heAc~stralim Pdrliamcllt m d  High Court 

Determination of Constitutional Questions IN samiord C Pristcn K (cds) 
Interpmting Constitutions Theories, Plincipler and Institr~honr Sydney: 
Federation Prcss 1996, 203217; Thomson I Non-iusticiabiliN and the 

. . .  . . 
that the question of whether an issue or provision [in th t  Constitution] is 
non-justiciable is itself a justiciable question see Ihomson J Null- 
justiciability and the Australim Constitution, IN Coper; M &Williams, G (eds) 
Pozuec Parliament and the People Sydney:Ihe Federation Press. 1997,64 

(ii) Appeals from the High Court to the P t i ~  Council Ihis 'theoretical possibility' 
IS prese~ved by s 74 of the Australian Constitution; s 16(1) of the Austmlia Act 
1986 (Cwlth & UK) (dciinition of Australian Court txduding d ~ c  High 
Court and voters rcjcction in 6 November 1999 s 128 referendum of the 
proposal to rcpcal s 74 in &$use 34 of schedule 2 of the Consr~tt~tioion 
Altelation (E'stablishmcnl ofRepublic) 19~99 Compare Sue u Kill (1999) 199 
CIR 462 at 492493 (discussing this 'obsoiitt.' jurisciiction);IwomcyA Sue v 
Hill - Ihe Evolution ofA~stralian Independence Iii St0ne.A &Willkuns G The 
High Cburf a t  the C'rossronds Sydney: Federation I'ress, 2000 105-108 

(iii) Electors via a s 128 referendrlm Compare the weeping ascrtion of judicial 
supremacy in Bolrrnd u Hughes (1988) 83 AIR 671 at 675 ( If thcrc is a 
clrfrcr in the form :md content of the proposed [section 1281 law and that 
de fe~ t  goes to the validity oi the amendment, the &sue of validity will 
ntvtrrhcless then be susceptible of determination by thc [High] Court') 
(,Mason CJ) See also Deunoid M I~gishtion :md Adjudicarion' (2000) 22 
Adelaide I Rru 87 at 89 (sutggesting that the courts havc the ultimate powir 



space - for others to discuss, resolve and create constitutional issues 
Exdmples are plentiful: the 1980 offshore constitutional settlement;' 
Australia Act 1986 (Cwlth and U K ) ; ~  family law, child support, mutual 
recognition and corporations law reference of powers;9 and the States' 
AustraliaAct (Requests) Act 1999 Indeed,perhaps the most important 
constitutional issues may fall precisely and easily into this category: how 
can and should Australia (conlprising the Commonwealth, States and 
Ierritories) move from a constitutiorlal monarchy to a (presidential) 
republic?" What institutions, structural arrangements and powers can 
and should bc established to achieve the transition? 

to rule on the substantive j ~ n d  proccdurall validity of reftrtnda under thc 
Aust~dian Constitution ) (footnote omitted) ComDart Ihomson, I Amcric;m 
and Australian Constitutions' Continuing Adutnturis in Cumpararivc 
Constitotional I;iw (1997) 30 John Mci?:rhclll I Rev 627 at 6'17-680 (notinz 
various issues including justiciability, concerning judici;tl review of 
constitutional amendments in Aususlia, the 1Jnitid Sratcs,intiia and Canada) 

(iv) Commonwealth Parliament utiliziw section Sl<xrwi) Dower St' also We (1 

Ilill (1999) 199 CIR 462 at 490-492 (discussing trrmixttion :at least since 
1986, of UK Pdrliament's legislative power visa visA~~srraiia and a fortiori ris 
a vis the Australian Ctmstitu~tion) 

(v) Govtrnor-Gentfll 
(vi) Comparative constitutional law Scc footnote 6 
For clabomtion of the above six reasons see I'homson J History Justices and th t  
High Couir:iu1 1nstitution:ll l'erspectivc (1995) 1 Aurrrnlinn J Iefial Histo?y 281 
at 288291,302-308 
Compare the US Constitution ui relation to which thcst issuts ~ Y L  bttn 

extensively debatcd. In addition to footnure 5 see S?moosium. Pcrsnectives on thc 

~tpfci, G m a s t  Collstitution is i thywa)?  (1994) 46 Rutgers I Ilttl. 771;Gunthcr 
G S; Sulliv;tn,K Lonstit~6tionnlIacrr 1 3 ~ ~  ed NtwYoik:Foundation Press, 1997 20- 
27; 1des.A Judicial Supremacy and the Law of the Consritution (1999) 47 UCt4 I 
Re", Q9l;Nexandet I S; Schauer, F Defending Judicial Suprcmary:A Rcpl) (2000) 
ConsMlut~onnl Comnrentary, 445 ' See e g Coastal Waters (State Potoe7s) I980 (Cculth) Crommtlin, M Offshore 
Mining and Pctrtroleum- Constin~rional Issues (1981) 5 Aurtrriliarr Mining G 
IJerroleum I j 191; Zines, I Ihe High Corrrt and the Conrtit~~non 41h cd Sydney. 
Botterworths, 1917 310~311 
See genenlly Lee. Hi? Le~islative Comnlcnt - Ihr htril l(a Act 1986 - Somt 
Conundrums (1988) 14Monnrh ULReu,298;Ihomson,J rheAustralidActs 19R6A 
State Constitutional Pcrspectivt'(1990) 20 CIWAIR,409;1bomeyA 5ne "Hill - Iht  
Evolution ufAustrdian Indipcndencc IN Stonc,A S; WiUiams, G The High Cbr~rt  at 
the Cmsvoar& Sydney: Federation Press, 2000 77 at 77-78, 96108; ; Zmes, I The 
l?i@ Court and the Constitution 41h ed Sydney: Bumrworths 1997 304312 

b e e  e g , Note. Refermi of Power by Qutensland' (1990) 4 Az~snalian jFnmi& L,  
186;Brown B 'Mutual Ktcognition on theway (1992) 66 Lnto InrtirnteJ 808;l:lnc 
P State Reference of Corporate Matters to the Commonwealth (2001) 75 ALL 289, 
Rose D S; Iindcll. G A Constin~tional perspective on Hughes and the referral of 
powers' (2001) 3 Lorrstitutionnl Lac" 6 Policy Rev 2 1 
HI State Pzrliaments enlcted an A~~straliaActs (Reguest)Act I999 Set c g Ncw 
South Wales Rlriiament Parlia'mmentc~ry neb ate^ (Hunsard) 1999, 17-18 (Second 
reading speech, 12 May 1999) " As to the justiciability of s 128 issues see Bolc~nd v Hughes (198) 83 AIR 673 
Compac Viit, I Judicill Review of the Amending Process; The DcUll~ger~Iiibc 
Debate (1986) 3 jLrrzo &Politics, 21 See also footnote i(iii) 



From a State perspective both aspects - means and cnds - have two - 
State and Commonwealth - important dimensions Consequently, to 
maintain their powers, responsibilities and functions (and, therefore, their 
viability and importance), States will, on all issues, be concerned about any 
Commonwealth and State constitutional law changes, consequences and 
impacts made or necessitated by an Australian republic Assuaging State 
concerns, other than by the Commonwealth not puttingi2 or votets' 
rejection of a proposal, depends upon two factors: terminology and 
placement of new, altered or deleted provisions and Commonwealth/State 
consultation, dialogue and agseement over those issues 

Four examples might be culled from the proposed law - Constitution 
Alteration (Establishment of Republic) 1999 - that voters rejected on 
6 November 1999 '3 First, proposed new section 126 stated: 

Ihis Constitution, and all laws made under it by the Parliament, shall 
be binding on the courts,judges and i,coplr of every State and of ever) 
part of the Commonwealth, notwithstanding anything in the laws of 
any State 

l2 Section 128 states that ~ t h c  Governor-Geneml may submit the proposed law to 
the electors Does that phrase conrajn or confer a reserve power on thc 
Governor-Gencrel to act without or connary to prime ministcrial advire,at least as 
to amendments the Senate proposes to protect itsclf or the Sratcs? Sci Ihomson. J 
Reserve Puwcrs of the Crown' (1990) 1; UNSWLJ 420 :a 424 n 24 (bibliogmph) 
containing opposing views);I'homson J Altering thc Constitution: Somehpespccts of 
section 128' (1983) 1; Federal I Re". 323 at 341-342; Evatt, 1.1 Amending rhc 
Constitution (1937) 1 Res Judicnte 264 (discussing Governo~General s refusal in 
June 1914 to submit to electors six referendum Bills passed by the Senate but nor 
by the House of Representatives); Sawer, G Atrstralian Fedem1 Puhtics and Inu,  
1901.1929 Mrlbomni: Melbourne University Press 1956 reprint 1972 124~125 
(concluding that the circumstances [in J~munt 19141 were much too ambiguous to 
justify the Governor-General in exercising the discretion given to him by scc 128 
contrary to the advice of his responsible minister$);Australi Fcnal Report of the 
Constitutional Commission (Byers, M Chairman) Canbern: Austnlim 
Government Publishing Service, 1988,volume 2 RR4 paragraph 13 177;\Vinttrton. 
G ~Monarrhy to Republz~ Au~trdlian Republican Government Melbourne: Oxford 
University Press, 1986, reprint 1994,122-123,182 
Commonwealth ofAustralia Gd. zene number S 570 (30 November 1999) (pnmiding 
voting statistics) Src generally Faulknir, J & Orr, R The Republic Referenrlr~rn (8 
&larch 2000) (unpublished paper,~lustralian Government Solicitor s Constitutional 
Iaw Forum: Ihe  Constitution and Good Government); Williams, G Why Australia 
Kept the Queen (2000) 63 luskatchewnn I Rev,477;WiUiains, G Whcrr to Now? 
(1999) 24 Altnnative I j 299; Saunders, C Reflections on the Referendums 
(Sumec 2000) Renorter Aurtrctlirin Law Students Association 5; hl~xnro. C Morc . A 

daylight, less magic: the Australian referendum on the monarchy 120001 PILOILL 
l a w  3:Ward A TraDDed inn  Constitution:I'heAustr~~m Republic Debate (2000) . . 
35 Aurhalian / of Politi~al Science, Il7;\Vinterton, G The Res~rirecrion of the 
Republic Sydney: Federation Press 2001 14 (taw & Policy Paper 15) 
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Ihat provision is remarkably similar to covering clause 5: 

ihis Act ;md all lzws made by the Parliament of the Commonwealth 
under the constitution shall be binding on thc courts judges and people 
of every State and of every part of the Commonwealth, notwithstanding 
;anything in the laws of any State; and the lavs of the Commonwr:dth 
shall be in force on all British ships thr Queens ships of war excepted 
whose first part of clearnnce and whose porr of dtstinatiun are in thc 
Cummonwealth 

Should that be of concern or interest to the States? No amendment to 
or repeal of covering clause 5 was in the proposed law However; 
proposed section 126 was (unlike covering clause 5) to be placed 
inside the textual parameters of "[tlhe Constitution of the 
Commonwealth" contained in section 9 of the Commonwealth of 
Austrnlia Act 1900 (UK) Two aspects might have given States reason 
to pause before endorsing this constitutional change First, that section 
126 could quite clearly be subsequently amended by a section 128 
referendum to the detriment of States and State laws '4 Secofldly, given 
the existence of two similu. provisions (section 126 and covering 
clause 5), it might be that they have different meanings and 
operations'j and that, for example, section 126's phrase 
"notwithstanding anything in the laws of any State" has a wider and 

l 4  1.01 debatr over whether s 128 can ;amend the preamble and covering ciauscs src 
Wintriton G hnAust~.dlian Republic (1988) 16~?Ielb UZ Re", 467 at 476;Australia 
Report of the RcpublicAclvisory Committee AnAustralian Republic me Opionr 
(Turnbull, M Chairman) Canbcrra: Austmlim Governmtnt R~hiishing Strvice 
1991, l l9120  volume 1 29BiOj volume 2; Mason, A Comtitutional Issues 
Relating to the Republic as  rheyAffert the Statcs (1998) 21 UjKSWLJ, 750 

l5 For the view that many aspects of the preamble and covering clauses (but note 
covering clause 5) are merely recitals of historical fact or otiose set Winterton, G 
AnAustralian Republic (1988) 16 Me& UZ Rev, 467 at 475 Ausuaiia FinnlR~port 
of the Constitutional Conzmirrion (Byers M Chairman) Canberra: Austr.dian 
Government Publishing Service, 1988, 101-120 volume 1;Austdia Report of thc 
Republic Advisory Committee AnAustmlian ReDublic The ODtionr ('firnb~ll.~M 
Chairman) Canbcrra: Australian Government Publishing Service, 1993. 296297 
wlume Z,A~~stralia Parlidment Toint Senatc and House of Kenrcsentatives Select 
Committee on the Republic Referendum Advisory Commitfee Report on 
Constit~~tion Alterahon (EZtablirhmmt of ReDr~blicl 1999 and Prendmztial . . 
Nominations Conminee Bill 199 Canberra: Canprint Communications Pry Itd, 
Aug~~st 1999,93-96 For differing Mews of the pre~mble's significance set Webber 
J Constitutiuntd Poetry: The Tension Between Symbolic and Fllnctional Aims in 
Constin~tional Reform (1999) 221 Sydney L Rev, 26O;Winckel.A Ihe Contextual 
Role of a Preamble in Stamtory Interpretation (1999) 23 Melb U I Rev 184; 
Winckel,A So what cnactly IS a preamble? (April 2000) 25 number 2 Alternative 
IJ 85; Goldmorthy, J Ihe  Preamble, Judiciel independence and Judicial Integrity 
(2000) 11 number 2 Constitutional Forrcn~ 60; Iawson C Ihe liternf) Rrce of 
the Preamble (1988) 39 MWCL., I Reu 879; Handier, M ,Leitter,B 8z Handler C A 
Reconsideration of the Relevme and Mataiality of the Preamble in Constitutional 
Interpretation (1990) 12 (iirdozo L Rev, 117 Hammeffirb. D The Preamble in 
Constitutional Interpretation (1991) 2 CbnrtitrrtionalIJ, 127 



more detrimental effect than section 109 in rendering State legislation 
inoperative l6 

A second example is the proposed inclusion in a new schedule 2 to 
the Constitution of a new clause 5: 

A State that has not altered its laws to sever its links with the Crown by 
the time the office of Govtrnor.Genera1 ceases to txist rctnins its links 
with the Crown until it has so altered its laws 

From the States' perspective the objective motivating this provision 
(which was premised on the n e w  that 'a republican Commonwealth 
would be compatible with monarchial States"7) was laudable: 
preserving State autonomy, powers and responsibilities for dealing with 
State constitutional arrangements segarding their change, if any, to a State 
republic l8 However; would that 01 a completely different meaning and 
operation he the effect of this new clause j?At least some perceived this 
provision as making both the retention and severance of State links with 
the Crown flow fram and depend upon the Constihltion 

A third example rrsided in a new ckmse 6 to be included in the 
proposed new schedule 2: 

Ihc  alterations of this Constitution mlde by the Constitution Altemtion 
(Establishment of Republzc) 1999 d o  not affect tht  continuie oi the 
federal systcm including the unified system of i;rw undcr this Constitution 

In addition, clause 6 was introduced by a bold hcading:"Unificd Federal 
System" Again, the meaning and operation of that clause (and its 

l6 Austrdia PdIliament Joint Senate and House of Representatives Select Committee 
on the Republic Referendum Advisory Committee Repoft on Cnnstitr~tlon 
Alteration (Lstablishment of Republic) I999 arrd Presidential Nom~nations 
Commzttee Bill I999 Canberra: Canprint Communications Pty Itd August 1999, 
95-96 (discussing proposed s 126) 

l7 \Vinttrton: G An Australian Republic (1988) 16 Melb U I Re", 467 at 470; 
Australia Report of the RepublicAdvisory Committee AnAustrali'~n Kcpublic The 
Options (Turnbull, M Chairman) Canberra: Australian Government Publishing 
Service, 1993, 125 volume 1,305-307 volume 2 
See Austmlia Parliament Joint Senate and House oi Representatives S t l e ~ t  
Committee on the Republic Rcfercndum Aclvisory Committee R q ~ o r t  on 
Constitution Alterc~tion (Estciblishment of Republic) I999 crnd hridentirrl  
~Vominations Committee Bill 1999 Canberra: CanYrint Communications Pty Itd, 
August I999,85-86 
Austniia Pzrlktment Joint Senate and House of Representatives Select Committee on 
thi  Republic Referendum Acluivisory Commims Repo,o,t on Constitution Altemtion 
(Estnblish?ncnt of Rep~rblic) 1999 rrnd PrerlrlenticrlNominrrtions Commlme Bill 
I999 Canberra: Canprint Communications I'ty Iitd,August 1977,8748 (discussing 
differing views) For the view that such a clause was nccrsszry to obviate the 
possibiliry that 'rcmonl of the monarch as head of state at the Commonwezlth lcvcl 
w d d  '>so fact" eliminate the monarchy at the State level also' serA~~straii;t Report 
of the Republic Advisory Committee An Australinn Republic me Ol,tionr 
(1'iunbuU.lM Wlai~man) Canberra:Austditn Government Publishing Service I993 
125,128139 volume 1,306307 volume 2 Scr also footnote 41 



heading20) were the subject of diffeling views, including the possibility 
of it having centralising tendencies detrimental to States " 

A fourth example illustrates movement towatds alleviating State 
concerns In March 1999 an Exposure Draft of the Constitution 
Alteration (Establishment of Republic) 1999 proposed to insert in a new 
Schedule 3 a new clause 7 :  

Ihe  P~rliamcnt may make a law that zamcnds section 7 of the Azrsnalm 
Act 1986 to provide that the scction does not :apply to a St;oe that h ~ s  
:dtcrcd its laws o, scvcr its links with the Crown 

An accompanying Explanatory Statement (dated 5 March 1999) 
concluded that [tlhe grant of [legislative] power [to the Commonwealth 
Parliament] is framed very narrowly'22 However; in the proposed law 
introduced into the House of Reprrsentatives on 10 June 1999 was a se- 
drafted clause 7 :  

I'he Commonwealth P;lrlidmenr ma) at the request ot a Statc I?trkamc.nr 
amend section 7 ofthc A ~ ~ s t m l i a A ~ t  IY86,and section 7 of the 1~rsrralzn 
Act 1986oPth~  United Kingdom to the ixtent th;a It forms part of the law 
uf the Commonwealth or that State. to o~ovidc that those s~crions do not 
apply to the Statc 

Nothing in this clause prevcnra rhc amendnlent of section 7 of thc 
AusiraliaAct 1986, or section 7 of theAustmlinAct 1986ot the United 
Kingdom to the extrnt that it furms part of the law of thc 
Commonwealth or a Stzac in accordance with suhstction li(1) of  the 
AurDalta Act 1986 

The proposed law agreed to by the Senate and House of Representatives 
and put to electors on 6 November 1999 did not contain those 

Gincrally on section headings sidenotes or marginal notes src Gifford. D 
Itatrrtory Interpretation Sydney: law Book Company Itd, 1990 128;Pcane D S. 

Gcddes, R Statutory Interptrtniion in Ausnali" 4th cd Sydney: Buttcrworths 
1996. 125-126 

2i Austnlia Parkamcnt Joint Stnltr and Houst ot RcprrscnrAtivts Select Cummittcc 
on the Re~ublic Referendum Adoisow Lom?nittee ReDort on Con,ti t~~tion 
Altcratrorr (fistrrblishment oJ Republic) 1999 and P,esirlentinl Nominahons 
Cbm7ntffee Rill I999 Canheria: CanPrint Communications Pty 1td August 1999 
8889 Poi anak~gous debate concerning s 106 of the Commonwealth Constitution 
and its effect of bringing State Constitutions within the Commonwealth 
Constitution (including s 1281 ml making the latter the basis and legal aiahoiit) 
for the hrmer s i r  Twomcy h State Constitutions in an Australian Republic (1997) 
21 Monnsh IJ I Kea 312 ;s 118; Douglds. N Ihe Wcstern Austdan Constitution: 
Its Source ot Authority and Relationship with Section 106 of thc Australian 
Constitution (1990) 20 (nVA L Rev, 340;Grdham,D State Constitutions (2001) 75 
ALJ 600; Yougarla v Westen Acrsnalia (2001) 75 AlJR 1316 at 1329, 1133-36 

" Drafl Explanatory Staremtnt (5 IM;trch 199% p1gc 48 pparagnph 13 20 Similarly, 
Explan;ttory Memorandum (9 June 1999) page 35 paragraph 13 19 Ihc Second 
Reading Spccch is in A~~s t rz l i~  Parliament Xolisc of Rcpre%ntati\ics DeOclter 10 
Tune 1999 6656 



provisions A view more sensitive to the States prevailed 23 Utilising 
section 15(3) of the Aushulia Act 1986 to amend, via section 
128, the Constitution to confer legislative power on the Commonw~alth 
Parliament was abandoned Instead, the legislative - Commonwealth and 
State - power and procedurr in section 15(1) of the Australia Act I986 
(Cwlth and UK) was to be used 25 

Of course, a good deal of scholarship has aheady explored the myriad of 
constitutional law issues and problems affecting States in the 
Commonwealth's and States' timsition to a republic 26 Principally, three 

23 Austnlia Wrkammt Joint Senate and House of Representatives Select Committee 
on the Republic Referendum Advisory Cornmiltee Report on Constitution 
Alterrrtion (Zst'~b1ishment of Republic) I999 and Presidential Nonrrnatiorrs 
Committee Bill 1999 Canberra: CmPrint Communications PW Itd.August 1999 
90-91 

24 For the view th.at s 15(31 of the Amtralta Act 1986 (Cwlth) is unconstitutional see 

without a s 128 referendtun scr Zines I The High Coult and the Consnt~ltiorr 
qth ed Sydney: Butterworths 1997, 30&j08; Winterton, G An Australkm Republic 
(1988) 16iMelb U I  Re", 467 at 480481 
See footnote 10 See also Winterton, G AnAustralian Rcpublic (1988) 16lWelb U I  
Rey 467 at 478-479 (discussing the use of s 15(1) of thtAurtrcrl ic~A~t1186(UK) 
and the Commonwealth Parliaments legislative power for example s 51(18) of the 
Commonwealth Constitution to rcped or amend s 7 of the Ac~st+allaAct 1986 
(Cwlth & UK)) 

26 See, e g Winterton G ~Wonorchy to Republic A~~rtmlzan Rep~~blzran 
Goue~nnrent Melbourne. OxCord University Press, 1986 reprint 1994 1l117, 2022 
(pages of Introduction in 1994 reprint) 103-107, 132~142, 178180, 186-190; 
Winterton,G AnAustralian Republic (1988) 16Melb U I  Rev, 467;Winterton G The 
States and the Republic: A Constitlrrional Accord? (1995) 6 Public I Rev, 107; 
IWomey,A State Constitutions in anAustr2halian Republic (1993 23 Munash U I  Rev, 
312; rwomey A ,Monarchy or Republic? Ihe Constitutional Options of the States' 
(Commonwealth Patliamentary Research: Background Paper ?I (1993); Mason, A 
Constitutional Issues Relatinn to the Rr~ublic as they Affect the States' (1998) 21 - 
UNSWLJ 75O;Wflliarns, G The Australian States and anAustralian Republic (1996) 70 
w, 89O;Willi-s G Legal Implications of a Republic for New South Wales (Spring 
1996) 11 number 1 Legiclatiue Snrdies, I; Bmnon, J What about the States? (2310 
Tantwrv 1996) Ihe Bulletin. 22: Sym~ositun The Republic and the States (1999) 20 . . 
U Qld LJ 222z300; Note, Republicanism ;ind the States (Autumn 1993) 6 numhcr 1 
Inte~y~~wnmentaZNew~,  1; 1 m b . R  The Ramrwork of Constitutional Monarchy in - 
the AustlaLian Smtes IN Grainger, G &Jones, K The Aurnalian Lhnrtituti~~nnl 
Monarchy Sydney: ACM Publishing, 1994, 57; Iumb R 'The Australian States and 
Australia's Head of State System (4 June 1993) (unpublished paper Australians for a 
Constin~tional Monarchy Seminar); Ibomas 'I X Governor for the Seventh State: 
Codify@ the Reserve powers in a Modern Constitutional Framework (1999) 28 
CiWA I Rev, 225; Craven G Ihe Constitutional Minefield of Australian 
Republicanism (Spring 1992) PoliLy, 33; Craven, G Impli~ationr of a Rel~ublic for 
Western Aushalia Perth: Government Printer, 1998;Australia Reporr of the Republic 



documents are involved: the Constitution, the State Constitutions and 

the Austrulia Acts I986 (Cwlth and UK) Exanlples of constitutional 
conundrums are: Does section 128's penultimate paragraph require 
that alterations of the Constitution which affect the provisions of that 
Constitution in relation to a State, in addition to the usual majority of 
electors and a majority of electors in a majority of States, be approved 
by a majority of voters in the affected Statc or States? Can section 128 

amend Statc Constitutions? Can section 128 amend, other than by an 
amendment collferring power on the Commonwealth Parliament to do 
so, the Austrc~lia Act 1986 (Cwth and UK)? Can the Commonwealth 
Parliament, without any State request or concurrence, amend the 
4ustralia Act 1986 (Cwlth)? Can the Commonwealth Parliament with 
the requisite State request or concurrences, pursuant to section 15(1) 

of the Az~stralza Act 1986 (UK), amend the Australia Act 1986 WK)? 
Can Statc Constitutions manner and form provisions be avoided or 

evaded by Commonwealth legislation, under section il(38) of the 
Constitution or section 15(3) of the Austrnlia Act 1986 ([JK), 
ruthorizing State Parliaments to legislate without complying with those 
manner and form requests? 

Despite the range of possible and ~l r iablc  answers, four alternative 
positions emerge: 

:i) unilateral Commonwealth power exercised under s 128, without 
State consent, inv~lvement"~ or consultation, to amend the 
Commonwcalth Constitution in respect of Commonwealth or statc 

xpublican purposes or to amend the Australia Act 1986 (Cwlth); 

:ii) exercise of such Comrnonwcalth power with States' concurrence 
and agreement; 

Advisory Committic An Aost,nlian Reprrbiic Ihe Options (Turnbull, M Chairman) 
Canbcrra:A~~stralian Govc~nmem Rlhiishing Scrwce 1993 9 123-132 volume 1.305~ 
309 volume 2; PauIkner J & Orr R The Rep~~blic RrfaLndrrm (8 March 2000) 
(unpublished paper Australian Govirnmcnt Solicitors Constitutional Ian. Forum: 
I h r  Constin~tion 2nd Good Govc~nment) 19-21: O FarreU, B Ih r  Role of a State 
Governor in;inA~~strdlian Republic INWintetton G (cd) We; 7% PeopieA~lsrmllnn 
Republican Government St Lconards New SouthW;ilts:AUcn S; IJnwin 1994, 1 7 1  
188 For the lertitorirs see c g Ihdcll G Thchrrafigernents for Sclf-g~wtrnmcnt far 
thc Australian Capital l'britory: A P-drtial R o d  to Republicanisn~ f i ~  thc Sc;s of 
Govrmmcnt? (1992) 3 Pirblic I Rev, 5 at 13-15 2026; Williams, G l'he A~lstralidn 
States and anAt*llw.akan Rcpuhlic (1996) 70AIJ,890 0;xt 898 901 Under the Aushalia 
C<'p~t',i Territory (Self C;ooerrrrnent) Act 1985 (Cwlth) thc ACT docs not have a 
Governor or equivalent position Compare the iVo?the,n Territory (Sep 
Goue7nment)AcL 1978 (Cwlth) ss 3142 (establishing the office 2nd puwtrs of the 
No~thcm Territory's Administrator) 

2i Oicoursc electors in each State vote i n s  128 rcfcrendurns and Senate elections 
whcri theix votcs irrc rnh~\lxtcd on a State hasis For the possibillN of eicctorl 
divisions within a Statc for Senatt eltctions see s 7 and s i l ( m i )  of the 
Commonwealth Constitution 



(iii) co-operative exercises of Commonwealth and State powers 
exemplified by utilization of section 15(1) Azlstrulzn Act 1986 
(Cwlth and UK) procedures or section jl(38) ok the Constitution 
to avoid State manner and form provisions; 

(iv) accomplishing State constihltional requirements (other than 
amending the Australia Act 1986 (Cwlth and UK) which may not 
be necessary24 by State power; without any Commonwcalth 
involvement, influence or coercion 

Especially if it encompassed all that was necessary to convert Austrdia 
(Commonwealth, State and Territories) to a republic via amendments to 
the Constitution, State Constitutions and the Aushulzu Acts 1986 (Cwlth 
and UK), the initial position, for this purpose, renders States 
constitutionally irrelevant and impotent Other than attempting to 
influence voters, States are excluded while, for example, their executive 
institutions, structures and powers are changed, qualitatively transformed 
and,perhaps, selocated In this context federalism, at least in its executive 
dimensions, and State constitutions are most vulnerable However, 
accomplishing this republican conversion via the second position could, 
of course, have more than a rhetor.ica1 flourish Concurrrncc ,md 
agreement, which is significantly more than merr consultation, sign@ the 
possibility of States determining or influencing the text and, therefore, 
scope and meaning of new provisions, including amendments to and 
removal, without seplacement, of existing provisions Of course, the legal 
or constitutional status of those changes is identical to that resulting from 
the initial position Co-operative use of Commonwe;rlth and State 
legislative powers - the third position - is even more of a fedcrd 
appraach and, perhaps, solution Significantly, unlike the two preceding 
positions, it requires the involvement not only of State governments, but 
also of State Parliaments Where State governments do not command or 
control a majority of votes in the L.egislative Co~nci l ,~9 this adds an extra 
political dimension as well as clearly revealing that both State executive 
and State legislative powers are conaibuting to the legal editice erecting 
a republic Again, however; this State involvement - executive and 
legiskdtive - is confined to the means of achieving a republic The end 
rrsult - the existence and continuation of the republic - rests, in part,iO 

28 Winterton, G hn hustnlian Republic (1988) 16 Melb U I Re" 467 ;a 479 
(discussing opposing views); McCrarvic, R Dernocmcy Chuoszng A ~ ~ r t m l i n k  
Republic Cariton: Melbourne University Press 1999 245-261 

29 An analogous position cxists in the unicameral Queensland Parliament when the 
State government relies on independent members to form a majority Scc e g 
Preston. N Pafliament Rediscovered? Parliament under Minority Government in 
Qutensland (Autumn 1997) 11 Number 2 legislative SC~~rlies, 88: Scott I Ihc 
Power of One (1 1-12 Januzoy 1997) A ~ ~ r t m l i n n  Weekend Reuietv, 3 
Other parts may be in thc Comn~onnialth Constitution In addition, there are two 
suggestions 



on Commonwealth, not State, legislation Consequently, even with th'rs 
degree of Commonwealth/State co-operation, the federalism benefits or 
significance may be transient, not enduring 

What if those positions and their consequences are politically, 
constihltionally or legally an anathema to States? Can State power, 
without the need for or reliance on, the Commonwealth, accomplish the 
transition to and sustain a sepnblic? Do States have 'constitutional power 
to abolish the monarchy at Statc level'3'? Of course, State powers cannot 
amend the Commonwealth Constitution However; such an amendment 
is not required because 'the Commonwealth Constitution contains no 
plovision recognizing [or entrenching] the monarchy at State level'12 If 
United Kingdom legislation, such as sections 30 and 31 of the Austrulzan 
Constitutions Act 1842 WK), was 'interpreted as entrenching the 
position of State Governors as rrpresentatives of the Queen'it could'be 
amended or repealed by Statc Parliaments pursuant to [sections] 2(2)  
and 3 of the Australla Acts 1986 (Cwlth and UK), and New South Wales 

(i) [While s 5lCxuviii) [of the Constitution] may not extend to aUow the 
Commonwealth 1P;lrliamentl to repeal State manner and form provisions s 

jl(xuviii) may support Commonwealth legislation which grants power to a 
Stare lrgisiature to legislate inconsistently with its manner and form 
provisions in specifitil circumstances rwomcy, A Stltc Comtiturion~ in 
;m Australian Republic (1997) 23 ~Wonnsh U I Rev, j l 2  at 316 See also 
Winterton, G iWo,mrrhy to Republic A~~strnlirrn Reprrbliran Government 
Melbourne: Oxfurd University Press 1986, reprint 1994. 142, I90 lor 
cxanlpics sct s 13 and s 14 of thc Aurtrnlin Act I986 (Cwith) Section 13 
purports to amend s I l k  of th t  Cbnstrtcrtron Act I867 (Qld) which is - ~ 

protected by:, manner ;md form provision i n s  %(I) of thc Conslitutro?z Act 
1867 (Qld) Seection 14 purports to amends 50 of the Conrtitc~tion Act 1889 
(WA) which is itself protccrtd by a manner and form provision in section 
73(2)@) of the Lonstitc~tion Act 1889 (WA) which is protected by a second 
maMCC and form provision (that is double entrenihmenO in section 73(2)(c) 
of thc Lunrtzrution Act 1889 OVA) SCC l'homson J IhtA~tstraliaActs 1986: 
A State Constitutional Law Pcrsptctivt (1990) 20 UWA I Rev 409 at 415-416 
(discussing s 13 and s 14 ;md theit constimtional validity) 

(ii) Section 5 l ( m i i i )  confers by implication power upon the Wrktmcnt of ;r 

State to participate in thc legislative process which Is il(xxxl,iii)l 
requires Polt MacDonneN Professional Fishnmank Asro'iation 1%' u 
5outhAurtralia (1989) 68 CLR 340 at 378 Sirmlariy,ste Sue Y flilL(1999) 199 
CIR 462 at 491 (concluding that s jl(xwnriii) represents an actual 
enhancement of the legislative powers of the States to particip:ac in the s 
5lCuxviii) ltgiskttivc process and dso that [tlhcrc is a potential 
enhancement of State icgislativc powers because the Parliaments af the States 
are the potential recipients ofltgislative power under a [Commonwealth] law 
made pursuant to is 5 l ( m i i i ) l  

Iherefore, in all three steps - Statt lcgislzrion requesting or concurring in 
Commonwealth action; Commonwealth legislation pursuant to s 5l(.-lii): md  
Statt lizislation Dursuant to that Commonwealth Acts c a n t  of Dower - there is - 
Comrnonwe:dth constitutional and icgislativi power See also footnote 40 
Winterton G AnA~tstralian Rc~ub!ic (1988) 16 lWelb 7 i  I Rcu 467 at 478 

j2 Winterton, G AnAustralian Rcpublic (1988) 16 Me16 I J I  Rec,, 467 ;at 478479 
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has already repealed them'j3 In this context, exclusive reliance on the 
Aushnlin Act 1986 (UK) by State Parliaments would avoid 
Commonwealth involvement 34 By rrlying on the argument that the 
monaschy is not entrenched at the State level by the Austmlir~ Act 1986 
(Cwlth and UIQ,35 these would be no need for Commonwealth or even 
State action However; if that argument was incorsect or if  constitutional 
caution and certainty required legislative amendments, State Parliaments 
cannot "amend or repeal" the Austrulin Act 1986 (Cwlth and UK) 36 

Commonwealth involvement would be required 37 Of course, no such 
involvement is necessary to amend Statc Constitutions, including 
provisions p~.otectcd or entrenched by manner and form requirements 
'Ih.at can be accomplished by State legislatio~l and, where necess;uy, 
compliance with manner and form stipulations 38 Consequently, given 
either Commonwealth acquiescence or constitutional inability, though 
section 128 of the ~onstitutioni9 and Commonwealth ~egis la t ion ,~~ to 
intervene; and given the constitutional feasibility of a republican 
Commonwealth and a State monarchy;4' States can control their destiny: 

Winterton G AnAtlstrakan Republic (1988) 16 ~VIelh I J I  Rev 467 i t  179 
However. note the Austrr~liu meguest and Consent) Act 1985 (Cwlth) Nhicil 
preceded the A~~slrnl in  Act 1986 (UK) The earlier Commonwcalth Act was 
oreceded by Statc lcyisiation for cxamvle A~~strrrlic~Acts [Request) Act 1985 OVA) 
See Rotnote 28 
Winterton G AnA~rstrakan Republic (1988) 16 rWelb IJI Re" 467 at 479 (noting 
that in the cdst of s 7 of the Atatralin Act I986 (Cwlth) because of s 109 of the 
Commonwealth Constitution and, in rtgard to s 7 of the Austrnbn A'I 1986 (11K) 
because of the combined effect of s 2 of th i  C'olonic6llaws Validity Act 1865 (lIK) 
and s 501) of the AushnlinAct 1986 (UK) ) 

Commonwcalth legislation could amcnd the Austrulin Act 1986 (Cwlth) 
h c ~ ~ d m e n t s  ra the A~tstmliuA't 1986 (UK) would require either Commonwealth 
and State legislation (pursuant io s li(1)) or an imen'lment to the Commonwealth 
Constitution, and, subseq~~ently Commonwealth legislation (in accordance with s 
1 j(3)) See Winterton G An Austr.dim Rrpubfic (1988) 16 rWelb U I Rev 167 at 
479-480 
But scc I,~unb, D Fundamental law and the Procrsscs of Constitutional Change in 
A~zstraka (1978) 9 FLR, 148 at 175-177 (suggesting that some aspects of Statc 
Constitutions, including the monarchy ;ue urnmendable) 
See foornotcs 11,12,14 and 21 
For examnieare s 13 and s 14 of theA~~stml iuAct  198G(Cwith) ";did? Prcsumabl) 
not under s 5l(xxxviii) of the Commonwealth Constitution See footnote 10 Can 
they br sustained under other s 51 Dowers for cx~anlple, s il(xxix)? See Kirnram 
u Captain Look Cruises Pty Ltd (No I) (1985) 159 ClR 351 (suggesting that a IIK 
Act aoolyiny inAustralia could be reptlled by Comrnonwcairl~ irgisiation pursuant 

Options (IurnbuU. M Chwman) Cmberr~:  Australian Government Publishing 
Service, 1991. 1Zj~l26 volume 1; Winterton G iMunrnxhy to Kepr~bli~ A ~ ~ s l r a l i m ~  

- ~ 

Reszr,vection of the Rqx,ublic Sydniy:Fcderation Press 2001.23 (law &Policy Paprr 
li);Austr:&a Report of the Republic Advisory Committee An Aushalirrn l lep~~blic 
The Options (TnrnbuU, M Chairman) Canbem~:Atrstralian Government Publishing 



how and when they will move t o  a republic and w h a t  type of a ~ e p u b l i c  

- ins t i tu t ional  a r rangements ,  procedures and powers - the State  will  

p r o m u l g a t e  I n d e e d ,  i n  a f e d e l a t i o n  e n c o m p a s s i n g  to le ra t ion  and 
diversity and, as a mat t e r  of const i tu t ional  Ian: permitting Brandeisian 

~ x p e r i m e n t a t i o n , ' ~  all o r  some ot these aspects can diverge from t h e  

Commonwealth s republic *3 

F r o m  that perspective persuasive rrasons can be garnered to support a 
simple propos i t ion :  Sta tes  should discuss, debate and resolve State 

republican issues Those  discuss ions  and debates could occur i n  at least 
three ways: S ta te  only m e e t i n g s ;  jo int  C o m m o n w c a l t h / S t a t e  

Servicc, 1993 305309 volume 2; hustniia Parliament Joint Senate and House of 
Rcprescntativcs Sclcct Comrnitttc on the Republic Referendum Aduiso7-y 
LumnriRet Report on Conrtit~ttion Altercrtion (E,~tnhiishnrent of Republic) 1999 
unrt Presidentirtl I\.omi?rations Committee BIN I999 Canberr:,: CanPrinr 
Comunications PtyItd,August 1999,85-88,9091;Faulher.J & Orr R 7 b e  Republic 
Referendum (8 March 2000) (unpublished paper,AusUalian Government Solicitor s 
Constinrtional law Forum: I h t  Constitution and Good Govrmmmt), 19 21 Ihere is 
another possibility:rrpublicm Statts within a Commonwealth monarchy Endeavours 
to achieve this might occur tither by Commonwc:tlth and State cw~era t ion  or hy 
unilateral State action For discussions of the constinnionll i;lw issues practical 
feasibility and appropriateness of this possibility see Winterton, G Monarchy to 
Repi~blic Aurhalzarr Republican Governnrent Melbourne: Oxford University ficss 
1986 rcprlnr 1994 15 21-22 (pages ot Introduction in 1994 reprint) 104;Williams,G 
Ihehusualia~ States and anh~makan Republic (1996) 70ALJ890 at 893.901; Fctter 

J Unilateral Sratc Republicanism: CanVictoiia Independc~rtly Scvci its Iinks with rhc 
Crown (2000) 4 IWa~a7tht~7 / Rev, 87;Austrslia Report of the Republic hdvinxy 
Comnlittcr AnAc~rtmlian Republzc me Options (lienbuU,~M Chaitman) Canberra: 
husrr.akan Government Publishing Service 1993 305-309 volume 2 

42 Justice Brandcis tnvisagid a fedcia1 systcrn [whcrc] a singlt courageous State ma) 8 
its citizens choose, serve as 1 labar~tory; and try novcl social and economic 
experiments without cisk to the rest of the country Nezv Ftnte 166 Co u liebmnnn 
(1932) 285 ITS 262 at 11 1 @rmdcis,J dissenting) For discussion see Ihomson J Statc 
Constirtrtionnl1aw:hcrican Lcsrons hr husrralianhdvtnturcs (1985) 61 Texas L Keu 
1235 at 1247;Tarr. G bbontories of Dcrnocracy? Brandcis, Federalism, and ScientLfrc 
Llmdgement (2001) 31 Publira J of Federulirm 37 On Brandcis see e g Strum, E 
h n d e i s  Bosond in,opressivisn2 Lawrence, Kansas: Universin, of Kansaz P r r s  1993: - 
Rirccll, E Brandeis arid the Progre~szve Constitution Brie, t h e  fu'iicic~l Pozue?; and 
the Polihcs ot the Fer(e,nl Courts zrr nve?ztieth C P I L ~ I ? ~  Aineica New Haven:Yale 
Ultivtrsity Press 2000 Howver rhcrc is a conwary perspective: [Ilhc people of the 
srvernl states mrlst sink or %vim to~ethir  and tlmt rt thc lung r v n  pros~eriry and . . . .  
salvation are in union and not division Brrl'i~uin u GAP Seeiig Inc (1935) 294 US 51 1 
at 523 (Czrdozo, J )  Of coursc,nrithrr position must be Dushed to extremes St i  ;11so 
Rqy Scor~ts of America v Dale (2000) 120 S Ct 2446 at 2457~58 (Kihnqnist CD 
(suggesting t h ~ t  Br~11cIcis did not advoc;ae State experimentation with free speech 
protccteti by the First and rourttmnthhmndrnents of thc US Constirution) 

43 See \Vrttertan, G ~Wonrr~chy to Republic A ~ ~ s t r ~ t l i n n  Kep~~bi ican Government 
Clelbournc: Oxford Ilnivcrsir). Press, 1986, reprint 1994, 107 180 (discussing thc 
advantages of Sr.dtte republican governments having different forms and structures 
from cach orhcr and tht Commonwealth) 



c o n f e ~ e n c e s ; ~ ~  or exclusively C o m m o n w e a l t h  mee t ings  tha t  encompass 
S ta te  issues 45 

(A) SINE CONVENTIONS 

O b v i o u s  venues i n c l u d e  S ta te  Parliaments and parliamentary 
 committee^;^^ S ta te  R e p u b l i c a n   convention^;^^ S ta te  government 
constitutional forums;48 and committees,"%nquiries and royal 
commissions j0 For  example, a State Convention need not be confined to 
one State  A combina t ion  of several or all Sta tes  could he convened An 
agenda might encompass all const i tu t ional  issues relating to a republic 
However; the focus s h o u l d  be on State Constitutions,  the Australia Acts 

1986 (Cwlth  and Urn  and any other relevant UK legislationjl  with an 

44 See Ihomson J Altering the Constitution: Sometlspects of Section 128 (1981) 13 
Fedem1 L Rev 323 at 324 note G(ii) and (iiO (citing references) 

4i Scc Ihomson, J Altering the Constitution: SomcAspccrs of Section 1 2 8  (1983) 13 
Federal L Rev, 323 at 324 note 6(i) (citing refcrmces); Australia Constitutional 
Commission Final Repoll (Byers, M Chairman) Canbrrra:Austnlian Government 
Publishing Serncr 1988,2 volumes 

46 Western Australi.a Joint Select Committee 01 the Legislative Assembly and the 
Legislative Council on the PVA] Constinltion Final Report Perth Government 
Printer, 1991,2 volumes; Quetnsland P;lrkammtary Committee [of the irgislativc- 
Assernbivl for Electors1 and Ad-strative Reform Reljort on Consolidation and 
Review of the Queensland Constztution Btisbane: Government Printer November 
1991; Queensland Irgal ConstiNtionll andhdministratlve Review Committee [of 
the legislative Assembly] Consolidation of the Queensinnd Conrtitrrtion 
Brisbanc: Government Printer April 1999 

47 Compare the November 1998 Constitutiond Convention held in the old Parliament 
House in Canbcrra See gcncrsliy Forum I h t  Constitutbnal Convcntion An 
Experimmnt in Popular Reform (1998) 21 UNSIWZJ, 854946Wmterton G A~wtralia s 
Constitutional Convention 1998 (1998) 5 Agenda, 97 Compare Conventions to 
amend US State Constinnions Src,e g Wheeler J S; Kinsey,M 1M'~~niflcentFailu,~ 
7he ~Murylund Constitutional Conwntion of 1967.1968 Ntw York: Nationdl 
Municipal Ieague, 1970; Gove, S & Kitsos, I' Revision Success The Sixth Illinois 
Constitutional Convention NewYorlt: National iclunicipai Lrague 1974;WiUiams,R 
State Conrtimtional Law Caws and ~Mnterials 2"* ed Charlottcsvilir Virginia: 
blichie Co ,1993,973990; Wilkams R Are State Constitutional Conventions Ihings 
of the Past? Ihe  Increasing Role of the C~mstirutional Commissions in Statc 
Constitutional Change (1996) 1 Hqfshc~ Law 6 Policy Sym~posium, 1 

48 For rxamplc, thcWesternAustriliian Constitutional Forltms and People's Convcntion 
see Craven,G Implications of aRepubizc fo? WesternAushnlia Prrth:Governmcnt 
Printer 199% Black D Federation Issues Pcrth: Government Printer, 1998; Martin 
W The WestnnAustralicln Constitution Perth Government Printer, 1998 
For ~ ~ m ~ l e , W e ~ t t l n A ~ s t r a f i a  The RiDort of the WesternAustraiian Constitutional 
Committee @IcCusker,M Chairman) Perth:Government Printer January 1995 See 
also WcsternAustraiia Parliament Parliamntaly Debater (Han~dl-<I) v01 325 1995. 

Reporr(Zines, I Chairman) Hobart: Gove~nm~nt  Printer, 31 May 1982; Western 
Australia Royal Commission into Parliamentary Dea<ilocks Report edwards, E 
Chairman) Perth: Government Printer, 1985 
This does not include the Cbmmontuenlth of Australia CbnrtituNon Act 1900 
WK) See text accompanying footnote 32 



objective of adopting sesolutions or recommendations relevant to a 
single issue: What legally and politically can and should States achieve 
without Commonwealth assistance, intervention or coercion? In this 
under.taking, legal and constit~rtional issues and their practical, political 
and legal significance and ramifications can be exposed 

Before that process commences, one fnrther aspect - timing - should 
be addrrssed by States Three options are constitutionally feasible: 

(i) Simultaneous or concurrent Statc and Commonwealth transition 
to and attainment of republican status This would have been 
possible pursuant to arrangements contemplated by the 
Constitution Alteterutzon (E'stnblzsbment of Republic) 1999 and 
all States' Aust~nlzn Act (Requests) Act 1999 

(ii) State transition to and attainment of republican status after the 
Commonwealth had done so Ihat is, for a period of time or, 
perhaps indefinitely, States would remain constitutional 
monarchies within a Commonwealth republic Again, the 1999 
arrangements contemplated and supported this possibility52 

(iii) State transition to and attainment of republican status before the 
Commonwealth Given that no amendment or alteration of the 
Commonwealth Constitution is required,j3 this might be 
achievable by a State or States without Commonwealth 
assistance 54 Assume a State or States attempted to do so: would 
they be vulnerable to an amendment to the Commonwealth 
Constitutionii or Commonwealth Icgi~lation5~ that attempted to 
compel States to remain monarchies? If that was not 
constitutio~lally sustainable or the Commonwealth agreed with 
State republics, a Brzmdeisian advantage57 - experiments with 

j2 See text accompanying footnote 17 (referring to proposed new clause 5) 
j3 Scc hotnote 32 (Commanwcdth Constitution docs not recognize or entrench a 

State monarchy) Compare tort accompanying foornotes 17-19 (postulating the nccd 
for an amendment if States rctain the monarchy in a Commonwcalth rtpublic) 

j4 Set text accompanying footnote 35 (discussing effect of the Australia Act 1986 
(Cwlth rY- UK)) 

55 Compare the issue: Cans 128 amcnd Statc Constitutions? In the context of s128 
compelling Statcs to be a republic sec fuotnote 26 Ihe reverse scenario may int;til 
simihr constit~rrional issues and debates 

56 Comparc footnotc 30 (indicating that Commonwcalth legislation under s 
i l ( M )  may not bc able to repeal State legislation) ro the extent that Statc 
constitutions are not UKActs s 5l(xxix) may not be of assistance Ste f<n,mi,tc 40 
(referring to thc Kirmani case) Also account would nccd to be taken of implied 
federal constitutional prohibitions applicable to Commonwealth legislative 
powers See e g Winterton G Ice, H , GhssA ;u I'homson J Anslralmn I'ederrri 
Lonstitrrtiunnl Lazv Lornmentc~,y and rlfateri~~ls Syciniy: IBC Information 
Services 1999.759-790 (discussing Commonnrealth laws and tht Stltcs) 

57 SCC footnote 42 



differing republican institutions, arrangements and powers to 
assist not only States hut also the Commonwealth to achieve 
the best republican model or system - could eventuate For 
example, various forms of electing and appointing State 
r.epuhlican Governors might be implemented Ihe  resulting 
experience should provide, for all jurisdictions, future 
guidance 

(B) JOINT CONFERENCES OR PROCEEDINGS 

Generally, in a federation co-operation, rather than conflict, produces 
better constitutional and political arrangements Therefore, a process 
involving joint Commonwealth/State co-opcration and consultation - 
rather than movement to the extremes of exclusivity of Commonwealth 
and State deliberations - should prevail 58 1'0 some extent the 1998 
Constitutional Convention achieved this outcome: delegates included 
Commonwealth, State and Territory parliamentarians and Ministers 
However; concentration on the Commonwealth Constitution and an 
Australian presidency left State issues and concerns relatively 
neglected This was petpeh~ated even up to the 6 November 1999 
referendum An important illustration involved the development, 
drafting and enactment of the Constitz~tzon Alteteratzon (Estc~bNshment 
of Republic) 1999 by the Commonwealth Government, 
Commonwealth Parliament and, to a lesser extent, the Joint Sele~t  
Committee on the Republic Referendum 59 

i"seeWinterton,G TheResurrection of ttheRep~~hlic Sydncy:Fcdrr.ation Press 2001 
22-25 maw Sr Policy Paper 15) (discussing several proposals including a joint 
Commonw~:~lth State and Territory iommitrec; joint Commonwealth 
pariiament;rry committee with state and territory parliamentarians; and an elected 
Constitutional Convention) Src also Iumb R Methods of Constitutional Rcvision 
in the Federal Sphere:h Elected Constitutional Convmtion? (1972) 22 IiWA I Re" 
52 (discussing various methods to debate and develop s 128 rifercnclum 
proposals); Iivingston W Pederrdism and Constztr~tzonal Change \Vestport 
Connecticut: Grecnwoud Press 1956 reprint 1974 (providing comparative survcy 
of methods to amend Constitutions) 

j9 FOI an indication of the extent to which States were involved and State issues 
were colisidered see Australia Parliament Joint senate m d  Housc ut 
Representatives Seicrt Committee on the Republic Referendum Advisor), 
Co?nmittee Repovt on Constit~~tzonAlte?ation (8stnhlishment oJRepl~blic) 1999 
a n r l  Preri'lentirrl Nomznntionr Colnrrrinee Bill I999 Canberra: CanPrinr 
Commrlnicatioll~ Pty Itd August 1999 85-91; Faulkncr J & Orr R The Repc~blic 
ReJerendr~m (8 March 2000) (unpublished paper Australian Guvcrnm~nt 
Solicitor ' s  Con~titutional law Forum: Ihe Constitution and Goad Government) 6- 
9 (providing an overview ot the ~roccss, inciudiny details of the referendum . 
steering group rcfere~~dum tasklurcc expert pane1 for the neutral public 
education program and two committees which dcvclogedYes and No advertising 



V CONCIUSION 

From a legal and constitutional perspective one lesson from the years 
1993-1999" is obvious: through a process of Commonwealth/State 
consultation, co-operation and agreement a clear and comprehensive 
proposal or proposals, encompassing Commonwealth and State issues, 
concerns and options, must be developed Then, that should be subject 
to a lengthy period of public discussion Changes can be made and new 
proposals developed Inevitably, this should lead to a conjunction of 
events: a constitutionally secure and acceptable proposal; public 
endorsement of the means of achieving republican status and the 
substantive and procedural aspects of the proposed republic; and 
enactment of legislation and appr.ova1 of constitutional amendments Of 
course, neither uniformity nor simultaneous movements need occur 
What is required is patience, persistenic and care 

60 For the I993 Republic Advisory Committee Rcport set iootnotc 14 Fol tile 6 
November I999 rcicrmdum results see fix,tnotc 13 




