Radio 2UE Sydney Pty Ltd v
Stereo FM Pty Ltd (1982) 44 ALR 557

Katrina Gillies’

This case involved price fixing. Price fixing falls under Scction 45A of the
Trade Practices Act 1974 (“TPA”)' and is a per s offence.’ As price fixing
is deemed to automatically substantially lessen competition (regardless of its
negative, neutral or positive impact) it is prohibited by section 45(2)(a)(ii)
TPA.* Scction 45(2)(a)(ii) of the 7PA prohibits any contract, arrangement or
understanding that has the purpose, effect or is likely to substantially lessen
the competition in a market.> Under scction 45A a contract, arrangement
or understanding that has the purpose, effect or is likely to have the effect of
fixing, controlling or maintaining the price (price fixing) is deemed to have
had the required anti-competitive effect.®

Facts of the Case

In 1982 two competing Sydney FM radio stations, 2MMM and 2DAY,
worked together to create a combined advertising rate card; which allowed
advertisers to purchase time on both stations with one call.” This was in order
to artract advertisers to FM radio, and away from the AM frequency (in part
as a retaliatory gesture).® The AM station networks, of which 2UE belongs,
had a similar advertising system.” An important feature of the system was that
although 2MMM and 2DAY had consulted each other and marketed their
rates together, both had established independent advertising rates were free to
change their prices at any time."
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2UE soughrt an injunction on the following two grounds:!

a)  that this was a breach of s.45(2)(a)(ii) as it substantially lessened
competition;" and

b)  s.45A that it was price fixing."

Judgment

Substantial lessening of competition — section 45(2)(a)(ii) TPA

His Honour Lockhart ] found that the conduct of ZMMM and 2DAY in
setting up a combined rate card did not “lessen competition at all, let alone
substantially. Nor would it be likely to do so.”* Lockhart ] based his judgement
on the fact that he believed that the rate card operates was conducive to
improving competition between the FM stations and against the AM radio
stations. 1

Price Fixing — section 45A

His Honour Lockhart | also found that the conduct of 2MMM and 2DAY in
setting up the combined advertising rate card did not amount to price fixing
stating “there was no evidence of any arrangement to fix prices.”!® Lockhart
J based his judgement on the following reasoning.'” Although there was an
agreement, each party established their own prices independently.”® Both
respondent’s were free to change their prices at any time, which 2MMM did."”
As stated above, Lockhart ] believed that the rate card and the conduct of
2MMM and 2DAY was likely to have a positive impact on competition.”
Without those two essential clements being proved, “nothing in the agreement
between the respondents has anything to do with price fixing.” !
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Lockhart J ordered that:

1.

2.

2UE’s application for an injunction be dismissed. =

2UE pay the respondents costs. **

Principles Established by Judgment

Lockhart J’s judgement is very well known. Although he formulated some
principles of price fixing, this judgement seems best known for its statutory
interpretation.? This is a great pity, as it has so many principles which are so
vital but which seem to have been almost missed in general application.

The principles elucidated by Lockhart ] are as follows:

1)

2)

arrangements that were pro-competitive (or had a positive impact on
competition) were not in breach section 45A.7 Not every arrangement
“between competitors which has some possible impact on price is per
se unlawful under that section...if competitors make an arrangement. ..
[making] prices more competitive, I do not see how such an arrangement
is, per se, prohibited.”

The parties must intend to affect the price competition in order for price
fixing to be established.

“It is important to distinguish between arrangements ... which restrain
price competition and arrangements which merely incidentally aftect
it or have some connection with it. Not every arrangement between
competitors which has some possible impact on price is per se unlawful
under the section.”?

The Court needs to take great care when characterising the conduct of
the parties established by the evidence. >
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Statutory Interpretation

1)

Section 45(2)(a) (i)™

a)

b)

Likely effect:  his Honour found that it was unnecessary to
determine its definitive meaning except to say thart it did nor mean
“... a mere possibility whether real or not...”*

Substantial: Lockhart J's definition of substantial is possibly the
most significant and well known component of his judgement. >
In the legislative context it is ambiguous and must be taken from
its surrounding context.*” This definition below, as elucidated by
Lockhart ] in Radio 2UE, is arguably the authority for defining
what substantial means in Australian competition law. *¢

The word “substantial” is imprecise and ambiguous. Its meaning
must be taken from its context. It can mean considerable or Big...
It can also mean not merely nominal, ephemeral or minimal.
Sometimes it is used in a relative sense, and at other times to
indicate an absolute size or quantity. In the context of sec. 45,
the word “substantial” is used in a relative sense. The very notion
of competition imports relativity. One needs to know something
of the businesses carried on in the relevant market and the nature
and extent of the market before one can say that any particular
lessening of competition is substantial.” *

Simply put, Lockhart J's test of what is substantial is a relative
one. There is no objective standard, bur individual circumstances
from individual cases must be taken into account. This definition
of substantial is not limited only to Trade Practices Law, but finds
itself being applied in Veteran Affairs Tribunal Appeals® and even
judicial review cases.” However, not all agree thar this definition
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of substantial adds “very much to the statutory language.™

However, this definition has been afhirmed in so many cases, and
by so many judges it would be hard to find another case seen by so
many as the definitive interpretation of substantial.

2)  Section 45A

a)  Lockhart ] referred fixing as something that was not instantancous
and that had been sct previously. A fixed price did not need to be
permanent but needed to be for some period of time, even though
it may be varied in the future.

b)  Lockhart ] defined maintain, when used in section 45A, as going
for a length of time “not merely being momentary or transitory.”

Impact of the Judgment

Although Radio 2UE may be an authority for interpretations, it is arguable
whether it has had much impact on the actual law of price fixing. A reason for
this may be that Lockhart J attempted to change the spirit of the legislation.

To Breach or Not to Breach

Lockhart ] believed that this casc was the first time section 45A was to be applied
since its introduction in 1977. For authority, his Honour looked towards the
United States of America for guidance on issues such as distinguishing berween
restraining or incidentally affecting prices” and Australia for discussions
on the meaning on arrangement.” It is with this guidance that Lockhart |
distinguished between price arrangements which restrained competition and
those which had a connection.®!

As previously discussed Lockhart ] found that this was the type of arrangement
which was not related to price fixing or lessening competition. This is
consistent with the current approach in the United States as scen in Texaco
Inc v Dagher (547 US (2006)) a company “...must have the discretion to
determine the prices of the products it sells, including the discretion to sell

3 Seven Network Limited v News Limited [2007] FCA 1062 at 2234.
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a product under two different brands at a single, unified price”.** Using the
Texaco case as guidance, clearly neither 2DAY or 2MMM had the control of
the other’s brand to enter into price fixing.

Lockhart J then went on to discuss a much contentious point, which has been
the source of much discussion and judicial comment, whether pro-competitive
price-fixing is prohibited.*

“[1]f competition is improved by an arrangement I cannot perceive how
it could be characterized as a price fixing arrangement within the ambit
of those sections...Nor, in my view was s 45A introduced by Parliament
to make arrangements unlawful which affect price by improving
competition.”

In other words, Lockhart ] was attempting to make price fixing a relative
offence.”” Before deciding whether a contract or agreement is in breach one
must look at the effect it has had (or is likely to have) on the competirtiveness
of the market.* However, without stating whether or not they agreed with
Lockhart ['s reasoning the Court of Appeal affirmed the TPA legislation that
any price fixing (including a pro-competitive arrangement) is captured by
section 45A and is illegal ¥/

Lockhart ] appears to have been a big proponent of the pro-competitive
defence® to price fixing as seen in the Radio 2UE case and in Media Council
No. 2:%

...the proposed conduct would result, or be likely to result, in a benefir
to the public and that that benefit would outweigh the detriment to the
public constituted by any lessening of competition. >
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1n Radio 2UE Lockhart ] was breaking out and reinventing scction 45A of the
TPA. However, this is not in the spirit of the legislation. As a per se offence
the result does not matcer. That is not to say that having exclusions to section
45A would not have some benefits. For example, the two largest independent
petrol companies A and B agree to sell their petrol at 20 cents less than all of
the major retailers. Price fixing — yes, anti competitive — yes, benefit to the
public ourweighs the loss of competition — arguable but probably.

Even the regulatory bodies of Australia® and New Zealand* accept the pro-
competitive defence, as put forward by Lockhart ], by allowing price fixing
behaviour to be excused or authorised if the defendant meets certain criteria.

In New Zealand a breach of section 30 can be authorised if the defendant
can show that their conduct enhanced competition.> In Australia, the it is by
virtue of s88(1) TPA, with the tests for authorisation set out under s90(6), (7)
and (8). The criteria being that the contract, arrangement or understanding
would result in a benefit to the public that outweighs the detriment caused by

lessening the competition.™

Intention

Intention is “the formation of a purpose or design in mind; the mental act of
determining to take some certain action or pursue some certain result.”” In
the order for price fixing to be proved, Lockhart ] stated that the parties to the
contract or arrangement must have intended for their conduct to affect the
price competition.’

This was affirmed in the decision of the Full Court which stated that:

“[t]here must, we believe, be an clement of intention or likelihood to
affect price competition before price “fixing” can be established, but that
this may often be a matter of inference.”

Although this has been afhrmed in many decisions since, where in the
legislation is intention required?” When dealing with an offence that does
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not require damage (there does not need to be any lessening of competition)
why does their need to be intene? * It almost seems backwards. Should we not
be looking for an effect on competitiveness and then proving it was intended
to be caused. Or even having a blanket rule that any price fixing, intentional
or not, is in breach. When evidence is so hard to find, intent is very hard to
prove.

Evidence of Conduct

“The court’s task is to characterize the conduct before it in a given
case. Care must be taken in performing that task because, by its very
nature, the violation of s 45A is deemed, for the purposes of s 45, to
substantially lessen competition per se. Such a finding may have far

reaching consequences to the competitors concerned.”

As O’Loughlin J stated in ACCC v Pauls, Radio 2UE is an important judicial
decision and a major turning point because it helps to “clarify the difficult area
of Judicial discretion.” ¢

Radio 2UE is an important, if not undervalued case. Although often used only
for statutory interpretation, Lockhart J’s judgment is full of valuable principles
and legal policy relating to price fixing which are still of great value and use
today.
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