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DAMAGES FOR INJURED FEELINGS IN AUSTRALIA

By
P. R. HANDFORD*

The common law has always had a healthy distrust for claims based upon injured
feelings, mental distress, anxiety, ‘‘nervous shock’’, and for any other non-
pecuniary claim. However, as Dr Handford points out, the rigidity of the common
law is weakening and claims for injured feelings are now recognised in both tort and
contract. The author decries the fact, though, that the protection the law offers for
injured feelings is scattered through various areas and progress only occurs on a
case-by-case basis with little or no assistance from general principles. The author
thus suggests that the common law might look to the Civil Law model as a useful
guide in this area.

I. INTRODUCTION

To what extent is it possible to recover damages for injured feelings in Australia,
whether in a tort action or in an action for breach of contract? Generally, it might be
thought that, when compared with personal injury, property damage or economic
loss, injuries to feelings would usually be fairly low on the priority list of injuries
which are deserving of compensation. The Australian law appears to mirror this
order of priorities in that the occasions on which damages for injured feelings may
be recovered are rather limited.

In this respect the Australian position is fairly typical of the attitude to this
problem taken by common law systems. This attitude may usefully be contrasted
with the rather different stance taken by civil law systems, which generally recognise
a fundamental division between ‘‘material damage’’ (injuries of substance, such as
property damage or economic loss) and ‘‘moral damage’’ (injuries to personality or
feelings).' In most civil law countries, therefore, there is a well-developed right to
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recover for injuries to the feelings of all sorts. French law is a good example. Moral
damage, as recognised in France, covers a variety of injuries, not just bodily harm,
but also injuries to honour, to reputation, and to feelings, invasion of privacy, and
interferences with family and similar relationships.?

This contrast between common law and civil law systems is perhaps over-
simplified. Not all common law systems have such a limited right of recovery for
injury to the feelings. In the United States, especially, the scope of tort law in this
area is much wider, since most United States jurisdictions recognise the important
torts of intentional infliction of emotional distress and invasion of privacy,® both of
which involve injury to the feelings and both of which are unknown elsewhere in the
common law world.* Likewise, not all civil law systems allow recovery for moral
damage to the same extent as French law, and in Germany in particular the right to
recover for injured feelings is much more limited and much closer to the common
law.’ In general, however, the comparison holds good.

This contrast in attitudes offers an appropriate basis for a study of the Australian
law on damages for injured feelings since Australian law, in general, faithfully
reflects the common law position. It follows that, where there is a lack of Australian
authority on particular points, authorities from England and from other common
law jurisdictions can usually be relied on as stating the Australian position.
However, as will be seen, on certain issues the standpoint taken by Australian law is
quite distinctive.

II. THE GENERAL POSITION

The common law has always denied recovery for injured feelings where that is the
only loss suffered by the plaintiff. The leading statement of the common law
attitude was made by Lord Wensleydale in Lynch v. Knight:*¢

Mental pain or anxiety the law cannot value, and does not pretend to redress,

when the unlawful act complained of causes that alone.

More than a century later the position remains basically the same. Various reasons
for denying liability have been put forward: that such damage is too ‘‘remote’’ and
would not ordinarily and naturally result from the defendant’s conduct; the
difficulties of proof, and of measuring the damages; that to recognise such liability
would engulf the courts in a flood of litigation; and that there would be a danger of
false claims succeeding. These are all arguments which are traditionally put forward
in situations in which it is sought to recognise a new area of liability,” and they can
be found in cases in other areas in which an extension of liability is contemplated,
such as economic loss and pre-natal injury.® As regards injury to the feelings, the
prohibition against recovery at one time operated even if some physical injury or
illness (‘“‘nervous shock’’) resulted from the infliction of injured feelings. Thus in
Victorian Railway Commissioners v. Coultas,’ a nervous shock case in which the
plaintiffs appealed from the Victorian courts to the Privy Council, these arguments
are relied on to deny liability. According to Sir Richard Couch, delivering the Privy
Council judgment, there could be no recovery for injured feelings and therefore
there could be no recovery for the physical consequences of such an injury. His
judgment contains what is probably the most important Australian statement of the



1982 Damages for Injured Feelings 293

reasons for denying such claims:

Damages arising from mere sudden terror unaccompanied by any actual physical
injury, but occasioning a nervous or mental shock, cannot under such
circumstances, their Lordships think, be considered a consequence which, in the
ordinary course of things, would flow from the negligence. . .If it were held that
they can, it appears to their Lordships that it would be extending the liability for
negligence much beyond what that liability has hitherto been held to be. Not only
in such a case as the present, but in every case where an accident caused by
negligence had given a person a serious nervous shock, there might be a claim for
damages on account of mental injury. The difficulty which now often exists in
case of alleged physical injuries of determining whether they were caused by the
negligent act would be greatly increased, and a wide field opened for imaginary
claims. The learned counsel for the respondents was unable to produce any
decision of the English Courts in which, upon such facts as were proved in this
case, damages were recovered. . . It is remarkable that no precedent has been cited
of an action similar to the present having been maintained or even instituted, and
their Lordships decline to establish such a precedent.*°

However, by way of exception to the general rule, the law will recognise injured
feelings as something worthy of compensation in a few particular instances. Some of
these exceptional cases are ancient causes of action which were first admitted for
special reasons of one sort or another and were not then seen as remedies for injured
feelings. In other cases there is something else apart from injured feelings which
guarantees the genuineness of the claim. It may be that the injured feelings result in
some physical injury or illness. The law has now moved forward from the position
stated in Victorian Railway Commissioners v. Coultas'' and has recognised that
such loss is worthy of compensation. Alternatively, it may be that some other tort,
possibly, but not necessarily, the infliction of personal injury, has been committed.
The latter possibility was recognised even in Lynch v. Knight.'* Lord Wensleydale,
having made the statement quoted above, went on to add:

...though where a material damage occurs, and is connected with it, it is
impossible a jury, in estimating it, should altogether overlook the feelings of the
party interested.'?
The law of tort thus recognises a number of particular instances in which
compensation for pain and suffering and injured feelings is given, which will be
discussed in turn:

1. The torts of battery, assault and false imprisonment, which cover, among

other things, injured feelings;

2. Compensation for pain and suffering and injured feelings which accompany

physical injury;

3. Compensation where physical injury or illness results from injured feelings;

4. Torts involving injury to family relationships, which again involve injured

feelings;

5. Injured feelings accompanying other torts — the principle of ‘‘parasitic

damage”’.

Compensation for injured feelings in cases of breach of contract was always more
limited than in tort. There were very few instances where such compensation was
allowed, and the leading example, the action for breach of promise of marriage,
involved a cause of action that was in form a breach of contract but was in fact
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much more like a tort. Very recently, however, the law of contract has developed a
much more general right to compensation for injured feelings, and it may well be
that the law of contract is now nearer a general principle of liability for injured
feelings than is the law of tort.

We will now deal, first, with the instances of lability for injured feelings in tort,
and secondly, with the instances in contract.

HI. TORT

1. Battery, Assault and False Imprisonment

The torts of battery, assault and false imprisonment have been recognised since
the earliest days of the common law.'* For many years there was some confusion
about the nature of assault and it was sometimes regarded as simply an attempted
battery. Hawkins, for example, obviously took this view, since he said that, “Every
battery involves an assault’’.'* Today, however, it has become clear that assault is a
tort involving causing an apprehension of physical contact in the mind of another. ¢
Though a battery may often follow closely upon an assault, either tort may be
committed without the other.

In the twelfth and thirteenth centuries when the English common law courts were
attempting to impose a measure of public order it is easy to see why they should
create the remedy of battery for unlawful bodily contacts. At first sight it is less easy
to see why causing an apprehension of immediate bodily contact should be
wrongful. However, what seems to have happened is that the courts recognised that
it would be a defence to battery that a man had struck another who was about to
strike him,'” and this policy of outlawing threats of violence led to the recognition of
a remedy against the making of such threats even where they were not eventually
carried out.'® It should be borne in mind that, in the period under consideration, the
civil and criminal law of wrongs had not become separated, and battery, assault and
false imprisonment were all crimes as well as torts, all performing the function of
promoting public order. Thus in Australia today, there are crimes, as well as torts,
of battery, assault and false imprisonment.'®

In order to determine to what extent these three torts give compensation for
injured feelings we need to make a closer analysis of the interests which they
protect.?® Battery, first of all, involves any unlawful contact with the person of
another: ‘“The least touching of another in anger is a battery.”’?' Clearly then, the
contact may be either harmful or offensive, and a contact of the latter character
obviously offends the feelings rather than any other sort of interest. Among the
examples of offensive battery to be found in the cases are, spitting in a person’s
face,” cutting his hair,? kissing him or her without consent,?* removing an emblem
from the person of another®* and — an Australian example — laying a hand on a
person’s arm and excluding him from a meeting.?¢ The potentiality of this type of
battery for redressing injuries to feelings is readily apparent. It is also clear that
battery may be committed although a person is ignorant of it at the time it takes
place because the injury to feelings is just as real when the plaintiff does not discover
what happened until later.?’
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Assault, since it involves causing an apprehension of harm in the mind of another,
obviously cannot be committed unless the plaintiff is aware of what is occurring at
the time and so, in this respect, is unlike battery. Any threatening gesture which
creates the necessary apprehension is sufficient, and the cases cover everything from
swinging an axe®® to pointing a pistol. The gun cases are interesting in showing the
importance of creating apprehension: not only is it assault to point a loaded firearm
at another but also to point an unloaded firearm, if the other believes it to be
loaded;* or to use a toy pistol, if the other believes it to be real.** Other cases
empbhasise the need for the plaintiff to be put in fear.’’ The courts, however, have
imposed some limitations on the conception of assault. One limitation, though
rather artificial, is the rule that mere words are insufficient to constitute assault,
there must be some threatening gesture.> This limitation seems to owe its origin to
the desire of the courts to limit the claims with which they had to deal.** Another
limitation, more in keeping with the essential nature of assault, is the rule that the
defendant must have had the present ability to execute his purpose,** that is, the
threat must be of immediate contact. Both these limitations seem to have been
ignored in a recent Australian case which is without parallel in any other common
law jurisdiction.* The defendant uttered threats of violence to the plaintiff over the
telephone and was sued for assault. The defendant pleaded that mere words did not
constitute assault, and that there was no apprehension of immediate harm, but the
court held that the matters alleged were capable in law of constituting an assault.
The court said that threats by telephone were not mere words, and that the threats
need not be of immediate harm. Certainly there is no reason why words, in
appropriate circumstances, should not constitute assault, but to jettison the need for
an apprehension of immediate contact strikes at the very nature of assault.

The importance of apprehension as the essence of the tort indicates that, once
again, we have a tort that gives redress for injury to the feelings. In some ways the
injury to feelings here is rather unusual, involving as it does only a very temporary
emotion, an apprehension of immediate contact, which speedily fades away when it
becomes clear that the threat is not going to be carried out. Indeed some have
questioned whether there is any longer a justification for the existence of a tort of
assault, now that crime and tort are separate bodies of law, since the public order
argument cannot justify the existence of a civil remedy, as opposed to a criminal
offence. In most cases damages for assault are very low.* In a few cases, however,
larger sums have been awarded: here, perhaps, the courts are endorsing the victim’s
decision to sue rather than retaliate. Larger-than-average sums have thus been
awarded where retaliation would not be prudent, as in cases of assault with a deadly
weapon,*” and where it would not be seemly, as in a case where assault was
committed in a church.?®

The most important points about false imprisonment are that the confinement
must be total, so there must be no reasonable means of escape,* and that it must be
without consent. An important Australian case, Robinson v. Balmain New Ferry
Co.,* deals with the issue of consent, holding that false imprisonment is not
committed when the plaintiff is prevented from departing from premises without
complying with a reasonable condition under which he entered them. The precise
interest protected is a matter of some dispute. An old English case holds that there is
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no false imprisonment unless the plaintiff is conscious of the confinement at the
time it happens,*! but this is dissented from by a later English case, Meering v.
Grahame-White Aviation Co.,** in which the plaintiff recovered damages although
he was seemingly unaware of his imprisonment until some time later. Atkin, L.J.,
justifying this, said that his captors might be boasting elsewhere about his
imprisonment,** and an Australian commentary, accepting this, has suggested that
the interest primarily protected by false imprisonment is one in reputation.*
However, another Australian commentator is of the opinion that Atkin L.J.’s
justification is misconceived and that the real basis of the tort is injury to feelings,
which is not lessened by the fact that the plaintiff does not learn what happened until
later.** If this latter view is correct, then once again we have a tort remedy involving
injury to the feelings.

These three torts, battery, assault and false imprisonment, all of which were
evolved by the law at an early period for the purpose of maintaining public order,
protect a plaintiff against mental pain and suffering and injury to his feelings.
Though in the vast majority of cases the conduct will be intentional, the law for
many years required no overt mental element, and some thought that these torts
were torts of strict liability.*¢ It is now clear that negligence at least is required*’ but
the Australian courts have rejected an English attempt*® to go further and confine
these torts to intentional conduct.*® Furthermore, though in England it is now
settled that the burden of proof rests on the plaintiff,*° the Australian courts retain
the older view that the defendant must disprove the existence of fault.!

2. Pain, Suffering and Injured Feelings Accompany Physical Injury

For as long as it has existed the law of tort has been awarding damages to
plaintiffs who suffer physical personal injury due to the fault of another. The tort of
battery, already dealt with, is obviously capable of dealing not only with minor
contacts causing injury to feelings but also with cases of substantial personal injury.
Where a case fell outside the limits of battery, because of the requirement, made
clear by the eighteenth century, that in battery, as in all trespass torts, damage had
to be directly inflicted,*? the law would usually manage to remedy personal injury by
an action on the case for negligence.’® Eventually, in 1833, the law recognised that
the action on the case for negligence was appropriate to cover all cases of unintended
but negligent personal injury, whether directly or indirectly inflicted,** and ever
since then the action for negligence has been the appropriate tort remedy for redress
of carelessly caused personal injury.*

For many years damages in personal injury claims were assessed by a jury. It is
clear that, although the awards were never formally broken down into categories, a
jury in assessing the damages would take into account not only purely pecuniary
losses such as lost earnings and medical expenses, but also losses of a non-pecuniary
nature such as pain and suffering.** Today in most jurisdictions personal injury
damages are usually assessed by judges and not juries,*” and ever since Phillips v.
London & South Western Railway Company*® in 1879 it has been accepted practice
to distinguish between various heads of damages under which the plaintiff may
recover. Thus today, apart from pecuniary losses, such as those mentioned above,
the plaintiff may recover for various heads of non-pecuniary loss. These include loss



1982 Damages for Injured Feelings 297

of ““amenities”’, that is, loss of the capacity to enjoy life, loss of expectation of life,
and, most importantly for present purposes, pain and suffering.**. Pain and
suffering includes both physical pain and mental anguish, and so the law is allowing
recovery for damage which would not be recoverable if it was the only loss suffered;
it is allowed only because physical injury is also inflicted, and is therefore
‘‘parasitic’> upon such physical injury. Parasitic damages for mental suffering in
other situations will be dealt with in Section 5 below.

The courts do not automatically award compensation for pain and suffering.
There must be clear evidence of reasonably prolonged suffering. Compensation will
be given for pain and suffering both past and future, though Windeyer J. in Skelton
v. Collins*® questioned the value of compensation for past pain and suffering
because damages could not provide recompense for it. The level of the award, if
determined by a jury, which will have little experience of other cases, may be
fortuitous; but where this function is performed by judges it is clear that a sort of
unofficial tariff operates, and information as to awards in comparable cases is
readily available.

It is clear from leading Australian cases on damages such as Skelton v. Collins®'
and Sharman v. Evans®® that pain and suffering must be assessed subjectively; an
unconscious plaintiff incurs no pain and suffering because he does not experience it.
These cases also extend the subjective approach to damage for loss of amenities, in
contrast to the view of English courts.®® The House of Lords in Benham v.
Gambling*®* recognised that compensation for loss of expectation of life could be
obtained on behalf of plaintiffs who had died as the result of their injuries, at the
suit of their estate, and this perhaps unfortunate development caused all Australian
jurisdictions to insert in their legislation allowing actions to survive for the benefit of
deceased plaintiffs’ estates a provision limiting the compensation obtainable in such
cases to pecuniary loss.®* In Australia, then, though not in England, compensation
for pain and suffering is available only in actions by living plaintiffs, and not in
actions on behalf of deceased persons’ estates.

In most civil law countries personal injury gives rise to rights of action not only to
the victim himself but also to his relatives who suffer loss as a consequence of the
original injury. In France, and in many countries, this right of recovery is quite
general and covers both pecuniary and non-pecuniary loss.®® In common law
countries, by contrast, the task of the law is seen to be to compensate the accident
victim, and if the relatives have rights to sue then they are exceptional in nature.®
The admitted exceptions to this general principle are usually confined to financial
loss. This is true of the action given to a parent deprived of his child’s services by the
defendant’s negligence, and the action given to an employer likewise deprived of the
services of his employee: the latter cause of action being recognised on a wider basis
in Australia than in England.®® The action given to a husband® for loss of his wife’s
consortium extends beyond purely financial loss to matters such as
companionship,’ but the leading Australian case, Toohey v. Hollier,”* has made it
clear that companionship is regarded as a material loss and that the courts are not
granting recovery for injured feelings. Fatal Accidents Act actions are likewise
usually confined to financial loss. Nowhere in the original English Act of 184672 was
it stated that recovery was to be so confined and indeed the Act was based on
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Scottish law which allowed claims for ““solatium’’ that is injured feelings, in such
cases, but the House of Lords in Blake v. Midland Railway Co."* held that the right
of action was confined to financial loss and this limitation was accepted by all
Australian jurisdictions. South Australia and the Northern Territory have now
amended their legislation so as to allow relatives to recover for injured feelings.”
The rights to recover is confined to particular relationships — husband and wife;
parent and child — and the amount recoverable is limited by statute. By contrast,
however, a recent report in Victoria advises against a similar extension.”®

3. Physical Injury or Illness Resulting from Injured Feelings

As mentioned in the preceding section of this article, at one time the law not only
denied recovery for injured feelings and mental distress but also refused to allow
claims for physical injury or illness resulting from such distress. Victorian Railway
Commissioners v. Coultas,’® the major Australian case repudiating liability, did so
on the basis that injured feelings were too remote, and so the physical consequences
must also be too remote. The court did not adopt a suggestion made by the
defendants that there had to be ‘‘impact’’, that is, contemporaneous physical injury,
the situation considered in the previous section, but this principle was adopted by
other courts in most common law jurisdictions in the succeeding next few years.

Eventually, however, at about the beginning of the present century, the tide began
to turn and the courts began to recognise that there could be liability where mental
distress resulted in substantial physical injury or illness, ‘‘nervous shock’’ as lawyers
generally, and perhaps rather unscientifically, term it. This liability was recognised
both in cases of shock caused by intentional conduct and in cases of shock caused by
negligence. The first case recognising liability for shock caused by intentional
conduct was Wilkinson v. Downton,”” where the defendant’s false statement, made
as a practical joke, caused the plaintiff to suffer long-term damage. Wright J. held
that the defendant had ‘‘wilfully done an act calculated to cause physical harm to
the plaintiff — that is to say, to infringe her legal right to personal safety, and has in
fact thereby caused physical harm to her.”’”® This new liability was accepted by other
common law jurisdictions: in Australia the first case to recognise liability based on
Wilkinson v. Downton™ was Johnson v. Commonwealth®® where a wife suffered
shock as a result of the defendants unlawfully and forcibly removing her husband
from their home and imprisoning him. A few years later in Bunyan v. Jordan®' the
High Court of Australia also recognised the Wilkinson v. Downton®? principle,
though they held it not to be made out on the facts of the case before them. As far as
shock resulting from negligence is concerned, four years after Wilkinson v.
Downton,* in Dulieu v. White & Sons,** the English courts abolished the impact
rule and held that there could be liability in negligence for nervous shock. Again
courts in other jurisdictions followed suit: Australia, when the High Court
eventually recognised the new liability in Chester v. Waverley Corp.,** was in fact
one of the last jurisdictions to do so.

Today liability for nervous shock is well established. Although early cases such as
Dulieu v. White & Sons*® attempted to confine recovery to persons who were within
the area of physical danger, and suffered shock through fear for their own safety,
this requirement was eventually abandoned and recovery was allowed to persons
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outside that area who suffered shock through fear for the safety of someone else.*’
In such cases, the only risk to the plaintiff is the risk of shock, and The Wagon
Mound (No. 1)*® definitively stated that the test of liability for shock was
foreseeability of injury by shock, a test which has been endorsed by all the
subsequent cases, notably Mount Isa Mines Ltd v. Pusey* in the High Court and
McLoughlin v. O’Brian*® in the House of Lords. McLoughlin v. O‘Brian®* shows
how far liability based on this principle now extends. It was already clear that there
would be liability to anyone who foreseeably suffered shock through viewing an
accident, or near-accident, at least where that person was related to the accident
victim.*> An Australian case, Benson v. Lee,*® had extended this to a person who,
though not present when the accident occurred, came onto the scene a few minutes
later.>* McLoughlin v. O’Brian®* now goes even further by holding that a mother
who suffered shock through seeing her injured children in hospital a few hours after
the accident was owed a duty of care.

So far, this area of liability may seem only indirectly relevant to the topic of this
paper, because although the harm suffered results from the infliction of emotional
distress, the plaintiff is recovering for that resulting harm and not for emotional
distress alone; the cases are simply cases of physical harm caused by shock rather
than by impact. However, in the United States, where similar causes of action were
recognised at about the same time, both in cases involving intention and in cases of
negligence, the courts have gradually refined these actions until they reached the
point where the occurrence of resulting physical harm became irrelevant and liability
was being imposed simply for emotional distress.* To take first of all the intentional
infliction of emotional distress resulting in physical harm, the early cases, starting
with Hickey v. Welch,”” the American Wilkinson v. Downton,*® imposed two
requirements similar to those imposed by Wright J. The Court said that physical
consequences must be likely to result, and must actually occur. In other words, the
test of liability for physical harm resulting from emotional distress is not the
likelihood of emotional distress but the likelihood of physical harm; though there
need not be impact, liability depends on the likelihood of it. From about 1930,
however, the courts begin to state the test in terms of a likelihood of mental distress,
rather than of physical harm, and to abandon the need for consequent physical
harm,** and by the early 1950s the tort of intentional infliction of emotional distress
was firmly established.! In the negligence cases the same progression can be seen
happening, although rather more slowly. For a long time American courts required
plaintiffs to prove that the nervous shock which they suffered resulted from a
reasonable fear of physical injury, so they had to be in the zone of physical danger,
and mere bystanders were unlikely to recover.'®' However, beginning with Dillon v.
Legg'** in 1968, some American courts have begun to reject the ‘‘zone of danger’’
approach, saying that it was impossible to rely on it after having rejected the impact
rule, and that the proper test of liability is whether nervous shock was reasonably
foreseeable.'** Under this formulation actual nervous shock must still result.
However, for some years prior to Dillon v. Legg'* the United States courts had
recognised two exceptional groups of cases where there was liability in negligence for
mental distress alone — cases involving the negligent transmission of telegraph
messages and the negligent mishandling of dead bodies!°® — and decisions in the last



300 U.N.S.W. Law Journal Volume 5

few years from several jurisdictions have suggested that the time has now come to
recognise a general duty not to cause mental distress by negligence.'®

In other common law jurisdictions, and notably in Australia, the law has not
made nearly so much progress in these directions. As regards the intentional
infliction of nervous shock, the law still follows Wright J. in Wilkinson v.
Downton'’ and requires that the defendant’s act be calculated to cause physical
harm and that physical harm should result. The fact that there do not seem to have
been any Wilkinson v. Downton'®® cases either in Australia or elsewhere since 1937
may explain this lack of progress. Turning to negligence, although the law has
advanced one stage further than Wilkinson v. Downton'®® by abandoning the need
for a likelihood of physical impact and now holds that the test of liability for shock
is foreseeability of injury by shock, shock must still result in order for liability to
exist; to use more modern terminology, the mental distress which the plaintiff
suffers must result in some ‘‘recognisable psychiatric illness’.''® There is no
question of recognising any duty of care in negligence in relation to mere mental
distress, not even in relation to the two special groups of cases in which liability has
been accepted in the United States for some years. Owens v. Liverpool Corp.'" in
which a hearse containing the coffin of a relative was overturned, to the distress of
mourners following in another vehicle, might have been the first of a series of cases
on the negligent mishandling of dead bodies, but it was condemned by the House of
Lords in Bourhill v. Young.''*

4. Injury to Family Relationships

In Section 2 above, mention was made of various actions which lie for negligent
interference with family relationships: a parent’s action for loss of services, and a
husband’s action for loss of consortium, which includes services. The law also
recognised various actions for intentional interference with family relationships, as
follows:

(a) An action for the enticement away of a wife or child, lying at the suit of a
husband or parent. In most common law jurisdictions the wife was also
granted an action for the enticement away of the husband,''* but in Australia
the wife’s action has not been recognised.'"*

(b) An action for the harbouring of a wife or child, actionable at the suit of a
husband or parent. Again the wife had no cause of action.'*?

() An action for the seduction of a daughter, lying at the suit of a parent.

(d) An action for damages for adultery, criminal conversation as it was called,
lying at the suit of a husband. Again a wife had no cause of action.

The basis of all these actions was the loss of services suffered by the husband or
parent who is the plaintiff: an idea based on the mediaeval notion that a man had a
sort of proprietary right in his wife and children. So stated, the loss contemplated by
the action is basically economic: but, as society’s views of family relationships
changed, the services element became less and less important and in the end was
really a legal fiction; either the law would presume services or it would find them
established on the basis of the most trivial acts.!'s More and more, then, the actions
were seen as providing redress not for interference with a proprietary or pecuniary
interest but for interference with a family relationship, which of course primarily
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affects the feelings. In the contemporary context, therefore, these actions, in fact if
not in form, gave a remedy for mental distress.

Once this had become apparent there was a general movement in the direction of
abolishing these actions. Following the lead of England in 1970,"'” South Australia
in 1972 abolished the actions for enticement, harbouring and seduction.'® The
action for criminal conversation had long before been transferred to divorce
jurisdictions, where it was called an action for damages for adultery,''” and it finally
perished when matrimonial offences as grounds for divorce were replaced by
breakdown of marriage.'?

5. Injured Feelings as “‘Parasitic Damage”’

The position as so far stated, then, is that the scope of recovery for pain and
suffering and injured feelings in Australia, as in other common law countries, is
extremely narrow. Only a few torts directly cover such damage. In the case of
assault, battery and false imprisonment, they were not evolved with injured feelings
in mind, and in the case of the family relationship torts they are being abolished
because it is becoming apparent that they involve injury to feelings.

Where injured feelings produce long-term physical consequences, the law
provides a remedy, but for the physical consequences and not for the injured
feelings alone. This leaves us with damages for injured feelings awarded as
“‘parasitic’’ damages when some other wrong has been committed, and we have
already dealt with the extent to which damages for pain and suffering and injured
feelings may be awarded in cases where personal injury has been suffered.

This principle of parasitic damage in fact applies not only in cases involving
personal injury but in virtually all torts. Once it is established that a recognised tort
has been committed the law will commonly award damages, not only to vindicate
the interest which the tort in question primarily protects, but also to compensate the
plaintiff for injured feelings which he may have suffered as a result of the tort. As
mentioned in connection with personal injury, the origins of this practice are
somewhat obscure, but can probably be ascribed to the fact that the assessment of
damages was for a long period in the hands of juries, who looked at the real and not
the legal injury.'?’ What is clear is that damages for injured feelings are only being
awarded because some other wrong has been committed; no damages would be
available if injured feelings was the only wrong suffered, and therefore such
damages are truly ‘‘parasitic’’. In Spartan Steel & Alloy v. Martin & Co.,'** an
English case in which the plaintiffs sought to recover damages for pure economic
loss on the basis that it was parasitic upon property damage,'?* the Court of Appeal
attempted to discredit the notion of parasitic damage, an attitude echoed by later
Australian cases.'?* Certainly the notion of parasitic damage has been little used in
negligence cases outside the personal injury cases mentioned earlier; but in other
areas of the law, particularly those involving liability for intentional conduct, the
idea of parasitic damage is much too firmly established to be overthrown by the
Court of Appeal’s decision which did not consider these other authorities.

A brief analysis of the cases in which parasitic damages for injured feelings have
been awarded will show the scope and range of the concept. To take first of all torts
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to the person: we know that battery, assault and false imprisonment can all protect
merely dignitary interests, but it is more common to find that the harm in such cases
is substantial physical harm or inconvenience and that damages for mental distress
are tacked on to the main award. Thus in battery, damages can be awarded for
injured feelings resulting from a harmful contact,'?* and in false imprisonment
damages can be awarded for humiliation and indignity.'?¢ The position in cases of
negligently caused personal injury has already been dealt with.

Turning to torts to proprietary interests, we might expect that in this area the
courts would not be very ready to allow ancillary damages for mental disturbance
but in fact such damages are awarded in a number of cases. They are therefore
available where there is an intentional invasion of interests in land, at least where it
is direct, so the tort of trespass to land lies.'?” For indirect invasions, which are dealt
with by the tort of nuisance, damages are limited to physical inconvenience and are
not available for mental distress.'?® There are also cases where mental distress
damages were awarded for negligent interference with property.'?* As to goods, the
scope for damages for mental distress seems more limited; there is a dispute as to
whether the tort of trespass to goods covers merely dignitary interests,'*° and there
are no English or Australian cases in which courts have awarded damages for mental
distress in an action for conversion.

The tort of defamation protects the reputation, not the feelings, but, except in
those jurisdictions which have abolished the distinction between libel and slander, '’
actual damage has to be proved in certain cases of slander. It is clear that damages
for mental distress can be recovered where the defamation is actionable without
proof of damage.'*> Where proof of damage is required, there is dispute: some
authorities, including the leading Australian case,'** hold that the damage
recoverable is limited to the actual damage suffered, whereas others, including the
leading Australian treatise,'** feel that this is too narrow a view and that damages
for mental suffering should be allowed.

We have already dealt with the torts that protect interests in domestic relations. In
these torts it was recognised that consequential damages for mental distress were
allowable.'** It has been suggested earlier that it eventually became apparent that the
primary interest protected by these torts also involved injury to feelings. Dealing
finally with torts involving economic loss, it might again be thought that this is an
area where damages for mental suffering would not often be envisaged but the
authorities hold that damages for injured feelings can be recovered on the
commission of most of the intentional torts involving economic loss.'*¢ There is,
however, no suggestion that damages for injured feelings are available where
economic loss is caused negligently, a cause of action that in any case has only
recently been recognised.!?’

The American writer, Thomas Atkins Street, writing in 1906, was probably the
first person to draw attention to the potentialities of the parasitic damage principle.
He said that the treatment of any element of damage as parasitic belongs essentially
to a transitory stage of legal evolution and that what is today recognised as parasitic
will tomorrow be recognised as an independent basis of liability.'** He was writing
of mental distress and as far as the United States is concerned his phrophecy came
true; but the same has not yet happened in Australia or elsewhere in the common law
world.'?*
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IV. CONTRACT

In contrast to a quite considerable number of situations in which damages for
injured feelings were in fact recoverable in tort, the position in contract until very
recently was that, with one exception, no damages for injured feelings could be
recovered. The leading case was Addis v. Gramophone Co.'** in which a dismissed
employee failed to obtain damages for his distress at the harsh and humiliating
manner of his dismissal and the judgments in this case seemed to suggest that since
contract damages are limited to the purpose of putting the plaintiff in the position he
would have been in if the contract had been duly performed, it is unlikely that there
will be many instances in which mental distress damages would be recoverable.
Certainly there were cases in which, in actions for breach of contract, damages were
recovered for physical injury'*! or physical inconvenience,'*? but there were none
allowing damages for mental pain and suffering. The one exception above referred
to is the action for breach of promise of marriage. This, though in form an action
for breach of contract, was in fact more like a tort action, which is what it would be
in most civil law countries. It was similar to the torts affecting domestic relations
considered earlier and has now been abolished for the same reasons which caused
those torts to be abolished.'** In particular, the measure of damages was totally
unlike any other action for breach of contract, including not only the loss of the
worldly advantage which would have been gained, which would be consistent with
contract damages, but also injured feelings.'*

In the last ten years there has been a fundamental revolution in contract damages.
As a result, damages for injured feelings are now fairly freely available in contract
actions and indeed one might say that injured feelings as something worthy of
redress are now given more open recognition in contract than in tort.'** The start of
this revolution was the English case of Jarvis v. Swan Tours'* in which a solicitor
recovered damages for the injured feelings resulting from a disappointing holiday.
Since the major benefit to be expected from such a contract is non-pecuniary in
nature, the situation in this case is probably not typical of the majority of
commercial contracts, and indeed the possibility of recovery in contract being
confined to exceptional situations such as this was hinted at by the Court of Appeal
which suggested that mental distress damages were recoverable in a ‘‘proper’’ case,
one example of which would be a holiday. However in Cox v. Philips Industries'*’
an employee got damages for non-pecuniary loss caused by breach of his contract of
employment, surely not, as the court in that case admitted, a contract to provide
entertainment or enjoyment; and in the latest English case, Heywood v. Wellers,'*
where a solicitor’s client recovered for mental distress caused by his breach of
contract, the Court of Appeal rejected any previous policy limitation on the types of
case in which mental distress damages would be granted and held that such damages
were available in any case in which such loss could be reasonably contemplated.

It is questionable whether the law in Australia has gone as far as this. Athens-
MacDonald Travel Service Pty Ltd v. Kazis'*® was an Australian holiday case prior
to Jarvis v. Swan Tours.'s® The South Australian Supreme Court, in accordance
with the older law, allowed the plaintiff damages for physical inconvenience but not
for mental distress as such, although the court admitted that all inconvenience has
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some mental element. More recently, however, Falko v. James McEwan & Co. Pty
Ltd'*' recognised the English authorities to the extent of saying that in a proper case
damages could be awarded in contract for mental distress, but also said that such
cases were still an exception to the general rule applying to ordinary commercial
contracts. In such contracts, of which the case before them was an example, the
ordinary purchaser or customer could not expect to recover damages for injury to
his feelings. The court made this limitation in spite of having Heywood v. Wellers'**
cited to them. The Australian courts, so far, are therefore adhering to the original
limitation proposed in Jarvis v. Swan Tours.'*?

V. CONCLUSION

The Australian law on damages for injured feelings, indeed the common law
position considered as a whole, is, therefore, a thing of shreds and patches:"** a
collection of rather miscellaneous areas of liability which in most instances were not
created for the deliberate purpose of giving damages for injured feelings. The
contrast with the orderly appearance of the civil law, and its clean-cut division
between material damage and moral damage, is plain to see. Maybe this difference is
an inevitable consequence of the way in which the two bodies of law have been built
up. The typical common law development on a case-by-case basis often produces an
untidy, if not unsatisfactory, result, and is unlikely to result in the order and
precision which can be brought about by a Code which sets out general principles in
a logical sequence. Nevertheless, it may be that one day a court in England or
Australia will gather together the scattered instances of liability into a more general
principle, though sometimes such attempts are not looked upon favourably in
subsequent cases. Or perhaps the courts will see fit to extend liability so that the law
moves closer to the United States or the civil law model.

* LL.B. (Birmingham), LL.B., Ph.D. (Camb.); Barrister of the Middle Temple; Barrister and
Solicitor, High Court of Australia, Victoria and Western Australia; Lecturer in Law, University of
Western Australia. Australia.
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