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During seven months between 1965 and 1966, at least 

half a million ‘communists’ were murdered in Indonesia.¹ 

Under customary international law, these killings would 

now constitute crimes against humanity,² which occur, 

inter alia, when extrajudicial killing is ‘committed as part 

of a widespread or systematic attack directed against 

any civilian population, with knowledge of the attack’.³ 

However, none of those responsible for the killings were 

investigated or punished at the time. On the contrary, 

the killings helped reinforce the army’s political position 

during the ensuing 32 years of authoritarian government, 

during which time discussion of the violence was taboo.⁴ 

Although Indonesia transitioned from authoritarianism 

to a more democratic order after 1998, there has still 

never been any formal public inquiry into the killings, let 

alone prosecution of those responsible.

To some extent the ongoing silence about this his-

torical atrocity is remarkable, since it has become com-

mon for states undergoing political transitions to estab-

lish ‘truth commissions’ in an attempt to respond to the 

wrongdoings of predecessor regimes.⁵ As Teitel explains, 

‘truth commissions’ are often established ‘to investigate, 

document, and report upon human rights abuses within 

a country over a specified period of time’.⁶ Establishing 

truth commissions has become such a common practice 

in transitional contexts that Ben-Josef Hirsch et al. argue 

that truth commissions have ‘emerged as an internation-

al norm’.⁷ Some commentators even go much further, 

however, contending that states are now under a custom-

ary international legal obligation to guarantee the ‘right 

to truth’ about serious human rights violations.⁸

This article considers whether there is a ‘right to 

truth’ under customary international law that would ob-

ligate Indonesia to investigate the ‘truth’ about the com-

mission of crimes against humanity during the 1960s. 

It argues that although the ‘right to truth’ may be crys-

talising into a rule of customary international law, there 

is not yet sufficient evidence of consistent state practice 

and opinio juris for ‘the right to truth’ to be considered a 

binding rule. The article begins with a general discussion 

of customary international law, then shifts focus to over-
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view the sources which are said to give rise to a ‘right to 

truth’, before finally evaluating the current status of the 

right.

I. THE DEVELOPMENT OF CUSTOMARY IN-

TERNATIONAL L AW

Whereas states must expressly agree to enter into trea-

ties in order for the obligations therein to be binding, all 

states will be bound irrespective of their direct consent 

where a rule of customary international law exists. For 

example, it is now widely accepted that certain funda-

mental norms, such as the prohibition on crimes against 

humanity and torture, are customary international 

norms that are binding on all states. Customary inter-

national law thus has a certain appeal for human rights 

activists, who can refer to customary norms in their at-

tempts to compel states that have refused to enter into 

human rights treaty obligations to nevertheless respect 

fundamental human rights principles.

However, several scholars have warned that there is 

a tendency for activists to be too enthusiastic in their 

appeals to customary international law, with some com-

mentators insisting that new human rights are emerg-

ing despite insufficient evidence. Alston has expressed 

‘serious concern’ about the ‘haphazard, almost anarchic 

manner’ in which commentators have purported to ex-

pand human rights.⁹ He notes that some rights ‘seem 

to have been literally conjured up, in the dictionary 

sense of being “brought into existence as if by magic”’.¹⁰ 

Similarly, Meron warns that the purported discovery of 

customary human rights norms in the absence of con-

vincing evidence threatens to undermine not only state 

sovereignty, but also the credibility of the international 

human rights project.¹¹ 

Yet in some cases, determining whether a norm ex-

ists or has merely been ‘conjured up’ is difficult because 

customary international norms emerge over time. Legal 

positivist scholars make an important distinction be-

tween lex ferenda – what may be the ideal legal position, 

which is currently in the process of evolving into a bind-

ing norm – and lex lata – the law as it currently exists 

and binds states, imperfect as it may be.¹² A norm can 

only be said to have crystalised into lex lata if the two 

part test in section 38 of the Statute of the International 
Court of Justice is satisfied and there is evidence of both 

a widespread and consistent general practice, and evi-

dence that this general practice is accepted by states as 

law.¹³ This test must be satisfied in order for it to be con-

vincingly argued that there is a ‘right to truth’ in custom-

ary international law. 

A. Evidence That There Is A Right To Truth

The strongest evidence of the purported ‘right to truth’ 

is the recent proliferation of human rights instruments 

that refer to the importance of truth, and may poten-

tially constitute evidence of states’ belief that such a 

right exists. One of the earliest instruments evincing this 

is the United Nations Commission on Human Rights 

(UNCHR) Resolution 2005/66, which stresses ‘the im-

perative for society as a whole to recognize the right of 

victims of gross violations of human rights … to know 

the truth regarding such violations’.¹⁴ 

In the same year, the UNCHR published the Updated 

Set of Principles for the Protection and Promotion of Human 
Rights through Action to Combat Impunity, which notes 

that ‘[e]very people has the inalienable right to know the 

truth about past events concerning the perpetration of 

heinous crimes’.¹⁵ Then in December 2005, the General 

Assembly adopted a Resolution on Basic Principles and 
Guidelines on the Right to a Remedy and Reparation for 
Victims of Gross Violations of International Human Rights 
Law and Serious Violations of International Humanitarian 
Law.¹⁶ Principle 22 stipulates that victims of gross vio-

lations of international human rights law should be pro-

vided with full and effective reparation, which includes 

‘[v]erification of the facts and full and public disclosure 

of the truth to the extent that such disclosure does not 

cause further harm’.¹⁷ In December 2006, the General 

Assembly passed the first implicit reference to the right 

to truth in human rights treaty law, with the adoption of 

the International Convention for the Protection of All Persons 
from Enforced Disappearance.¹⁸ Importantly, article 24 es-

tablishes that ‘[e]ach victim has the right to know the 

truth regarding the circumstances of the enforced dis-

appearance, the progress and results of the investigation 

and the fate of the disappeared person’.¹⁹ Most recently, 

in 2008, the Human Rights Council adopted Resolution 

9/11 on the ‘Right to the Truth’,²⁰ which encourages 

states to take steps to help victims know the truth about 

gross violations of human rights, including by estab-

lishing truth and reconciliation commissions.²¹ There 

is thus ample evidence to show that many states have 

expressed support for the concept of the ‘right to truth’.

However, the customary international law test also 

requires consistent state practice in line with this belief. 

Arguably, the creation of truth commissions could be 

considered evidence of such state practice. Certainly, 

the creation of truth commissions has been widespread. 

Some 54 truth commissions have been established since 

1979; as of 2009 there have been 18 in Africa, 17 in 

the Americas, ten in Asia, five in Europe, and four in 

the Middle East and North Africa.²² However, while the 

practice of establishing truth commissions is widespread, 

in most cases there is no evidence that ‘the establishment 

of these mechanisms flows from a sense of a legal obliga-

tion to provide the truth’.²³ The right to truth was only 

explicitly cited in the enabling legislation of the Peruvian 

and Guatemalan truth commissions, whereas there is no 

evidence that other truth commissions were created out 

of a sense of legal obligation to provide ‘truth’.²⁴ Indeed, 

there is ample evidence that commissions are frequently 

established for reasons of domestic political expedien-

cy rather than out of any genuine desire to investigate 

the past.²⁵ These studies make it difficult to argue that 

states establish truth commissions because they believe 
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that the provision of ‘truth’ is necessary to comply with 

international norms. 

B. The Status of The ‘Right To Truth’

Reflecting the as yet limited nature of this evidence for 

the ‘right to truth,’ the two commentators who have 

conducted the most extensive analyses of these devel-

opments concluded that the right is an emerging norm, 

which is increasingly gaining importance but is not yet 

binding on states. In 2006 President of the International 

Center for Transitional Justice, Juan Méndez, argued 

that the ‘right to truth is an emerging principle of inter-

national human rights law’.²⁶ Similarly, in the same year, 

Naqvi argued that the right to the truth is emerging, and 

currently ‘stands somewhere on the threshold of a legal 

norm and a narrative device’.²⁷ Naqvi contends that the 

right to truth cannot yet be considered to have hardened 

into a binding norm given the widespread instances of 

state practice which are inconsistent with such a right. 

These include the tendency for governments to claim 

that the protection of national security necessitates lim-

iting publically accessible information about serious hu-

man rights abuses, and the practices of a small number 

of states like Algeria which have implemented amnesties 

that involve criminalising public discussion about his-

torical conflict.²⁸ 

In contrast, other commentators go further and argue 

that the right to truth has already hardened into a bind-

ing norm. Almost twenty years ago, Leandro Despouy, 

then Special Rapporteur for States of Emergency, ar-

gued that the ‘right to truth’ had crystalised into a rule 

of customary law.²⁹ He theorised that the right to truth 

originally had a treaty law basis, since it is fundamental 

to the rights of separated children to obtain informa-

tion about absent family members, a provision that is 

enshrined in the Convention on the Rights of the Child.³⁰ 

He also recounted the Human Rights Committee’s find-

ing in Rodriguez v Uruguay, that the right to a remedy 

in article 2 of the International Covenant on Civil and 
Political Rights prohibits any amnesty that would purport 

to relieve a state of its obligation to investigate human 

rights violations.³¹ In light of these developments, and 

noting also the existence of concurring jurisprudence in 

the Inter-American human rights system, Despouy con-

cluded that there is a customary right to truth, without 

making any reference to the question of state practice.³²

Other more recent scholarship is similarly hasty in 

concluding that there is already a right to truth in cus-

tomary international law. Consider for example the 2013 

book, Seeking Human Rights Justice in Latin America, in 

which Jeffery Davis purports to document the crystalisa-

tion of a lex lata right to truth in a single page.³³ Davis 

notes that Méndez charted the emergence of the cus-

tomary right to truth in 1997, and observes that Naqvi 

similarly noted the development of a right.³⁴ Davis goes 

on to imply that, given the passing of time, this emerg-

ing right must now have hardened into a norm.³⁵ To 

support this suggestion, he notes that since 2006 forty 

nations have ratified the International Convention for the 
Protection of All Persons from Enforced Disappearance, and 

that there has been more concurrent jurisprudence in 

various regional human rights systems.³⁶ Yet his argu-

ment fails to directly address the state practice and opin-
io juris test, let alone satisfy it. 

Nor is this kind of undeveloped argument — where a 

right to truth is asserted by a transitional justice scholar, 

despite a lack of convincing evidence — unique. Several 

other commentators assert that there is now a custom-

ary right to truth without providing any reasoning or 

evidence at all. Escudero does not discuss the possible 

sources of a right to truth, but merely asserts that ‘[u]

nder international law, the judiciary has the obligation 

to satisfy the right to truth that belongs to victims of al-

leged or established human rights violations’.³⁷ Similarly, 

Landel contends that the ‘right to truth is a fundamental 

right of the individual’³⁸ which, he argues, thereby gives 

rise to a binding obligation for the United States in re-
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gard to torture.³⁹ Yet this kind of scholarship is troubling 

because no matter the volume of commentary, if these 

scholarly claims about the existence of a right are not 

based on evidence of consistent state practice, accepted 

as law, then they are incapable of proving the existence 

of a customary norm. 

II. CONCLUSION

This article has considered whether the lack of formal 

inquiry into the ‘truth’ about the 1960s Indonesian 

killings is a violation of Indonesia’s obligations under 

customary international law. It considered the sources 

that are said to give rise to a ‘right to truth’, arguing 

that although there has been progressive development 

of the concept in international law, its proponents have 

not convincingly demonstrated the widespread and con-

sistent state practice or opinio juris necessary to prove 

that the right has already hardened into a binding norm. 

This means that although a wide variety of commenta-

tors have rightly condemned Indonesia’s failure to inves-

tigate the truth about the killings,⁴⁰ this lack of inquiry is 

not a violation of customary legal obligations.

As such, this article has highlighted two problems: a 

gap in the reach of international human rights law, and 

the tendency for some human rights commentators, who 

believe that something ought to be the law, to argue that 

this is the case even when there is little convincing evi-

dence. In regard to the first of these concerns, this article 

has demonstrated that international law permits silence 

in the case of the 1960s Indonesian killings. While this is 

clearly a gap in the human rights protection offered by 

international law, this lacuna is primarily limited to his-

toric atrocities committed in states that have not signed 

relevant treaties. As more states ratify treaties, the cases 

in which international law will tolerate a state’s failure 

to inquire will decrease. Moreover, as argued above, the 

right to truth can convincingly be said to be emerging 

in customary law and may crystalise into a hardened 

norm with time. As such, although it is problematic that 

international law currently permits silence in regard to 

the 1960s Indonesian killings, the law is already evolv-

ing – through both treaty law and potentially emerging 

customary norms – towards requiring greater account-

ability.

The second and more worrying problem with which 

this article has grappled with is the tendency for propo-

nents of transitional justice to argue that there is a legal 

obligation to provide truth despite a lack of convincing 

evidence to support their claim. While there is clearly a 

moral imperative that the public know the truth about 

past atrocities, to argue that the law already prescribes 

a ‘right to truth’, despite inadequate evidence, threatens 

to undermine the credibility of human rights scholar-

ship. As Schwarzenberger warns, ‘[n]othing has brought 

the doctrine of international law into greater disrepute 

than the proneness of individual representatives to pres-

ent desiderata de lege ferenda in the guise of propositions 

de lege lata’.⁴¹ This article has demonstrated that those 

scholars who claim there is already a customary ‘right 

to truth’ are doing precisely this – conjuring up mythical 

creatures that only believers can see.
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