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2018 saw a flood of litigation in the Federal
Court of Australia, on behalf of children
and adults living in offshore detention who
required urgent medical care. Starting with a
single case brought by the National Justice
Project (NJP) in February 2017,1 by the end of
2018 over 50 injunctions had been filed in the
Federal Court by lawyers across Australia, all
founded in tort law and the Minister for Home
Affairs’ duty of care. 2
Lawyers sought and uniformly obtained
urgent interlocutory mandatory injunctions
to force the Minister to bring the applicants
to places where they could get the urgent
medical care that they needed. This litigation
has led to the evacuation of hundreds of individuals from Nauru and Papua New Guinea
(PNG) to Australia over the last 12 months
for their own or their family members’ urgent
medical treatment.3 Ultimately, this strategic approach to developing the duty of care
was the foundation of the successful Kids
Off Nauru campaign and historical legislative
change: the Medevac Bill. This article traces
the experience of two lawyers from the NJP
as the crisis unfolded and reflects on its
ongoing legacy.
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Legal background: onshore duty of
care and Plaintiff M68/2015

The duty of care in onshore immigration
detention is well established in Australian
law. While the High Court has repeatedly
found that indefinite immigration detention is
permitted,4 the Commonwealth continues to
be bound by its duty of care to detainees.5
In February 2016, however, in the case of
Plaintiff M68/2015 v Minister for Immigration
and Border Protection, a majority of the High
Court found that Nauru was detaining people
offshore, not Australia.6 This finding raised
questions as to whether Australia owed the
same duty of care to those it had sent offshore.
In light of this decision, a strategic approach
was essential in taking the next step to ensuring accountability for offshore processing.
ii

Plaintiff S99/2016

This wave of tort-based litigation was based
on the ground-breaking work done by the NJP
in the case of Plaintiff S99/2016 v Minister for
Immigration and Border Protection (‘Plaintiff
S99/2016’).7 In that case, a young refugee on
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Nauru (S99) had been raped while she was
having what appeared to be an epileptic fit. It
was not possible to diagnose the fits on Nauru,
as they did not have the necessary equipment,
but S99 had been suffering from them since
her teenage years. As a result of that rape, she
became pregnant and required a termination.
Due to her complex health needs, doctors
recommended that she be brought to Australia
urgently to undergo the procedure.
Instead, the Minister took her to PNG.
Having taken steps to facilitate the necessary medical treatment (the termination) for
S99, Bromberg J found that the Minister had
a duty to ensure that medical treatment was
provided safely and legally. His Honour went
on to find that she could not receive a safe
or legal termination in PNG, where abortions
remained illegal and a couple had recently
been prosecuted for procuring one.8 He
granted the requested injunction preventing
the Minister from procuring the termination
there. This was the first case that found a
duty of care was owed to refugees or asylum
seekers who had been taken to Nauru or
PNG by the Australian government.
iii

The first suite of 2018 cases

Because the legal strategy was novel, the
NJP moved slowly to build on the precedent
set in Plaintiff S99/2016. It commenced a
number of cases, largely focusing on children suffering from severe psychiatric or
other health problems. FRX17 was the first,
brought in December 2017.9
FRX17 was a case of a young girl, ‘not
yet a teenager’,10 who attempted suicide on
9 December 2017 by taking an overdose of
medication, and continued to experience
suicidal ideation.11 Eleven days later, the NJP
filed in the Federal Court, seeking an interlocutory injunction which would force the
Minister to provide her with urgent psychiatric care. Murphy J considered that the
balance of convenience, in view of evidence
showing a child of extreme suicide risk,
strongly supported the granting of the injunction.12 His Honour was not persuaded by the
Minister’s argument that the injunction would
‘potentially impinge upon the conduct of
foreign affairs’, given it did not lead evidence
to this end.13 Requests for an expedited
trial were not granted,14 given the imminent
suicide risk. FRX17 was followed by AYX18
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in March 2018,15 and then DJA18 as litigation
representative for DIZ18 v Minister for Home
Affairs (‘DJA18’) in June 2018.16
AYX18 was a 10-year-old boy at the time
the application was filed. He had been separated from his father, who had been flown
to Australia for medical treatment. The boy
required an operation, which his mother
would not consent to him undergoing in
Nauru, due to the history of deaths following
operations in the only hospital there. Doctors
on Nauru recommended that the boy be
brought to Australia for the operation.
Soon after that recommendation was
rejected, the boy attempted suicide twice,
by taking tablets and attempting to strangle himself with a curtain. He also had to
have a knife forcibly taken from him. Perram
J granted the injunction sought so the boy
could get the care he so urgently needed.17
DJA18, brought by Maurice Blackburn
Lawyers, was the case of a two-year-old
child with suspected herpes encephalitis,
‘a serious and life-threatening neurological
condition’.18 Instead of following the medical
recommendation that the child be flown
from Nauru to Australia for treatment, the
Minister chose to take her and her mother to
PNG, where the Minister argued she could
get adequate treatment. Her father was not
permitted to travel with them, even though
he was the only family member with English
language skills. Instead, he was left in Nauru.
Medical evidence was clear that any delay
in treatment could lead to severe, life-long
complications. Murphy J granted orders that
required the transfer of the child, her mother
and her father to Australia within 48 hours.19
iv

Emerging mental health crisis

In June and July, children and adolescents
on Nauru started exhibiting increasingly
dangerous symptoms of mental illness. In
July 2018, NJP alone filed four separate
cases in the Federal Court seeking urgent
medical care for severely ill children and
teenagers. Two additional applications were
made by other firms that month. A crisis was
quickly unfolding.
We have no insight into why the cases
escalated so rapidly. The judgments and
research, however, give some indication.
In BAF18 as litigation representative for
BAG18 v Minister for Home Affairs,20 brought
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by Russell Kennedy, Bromberg J found that
the very environment on Nauru stifled children’s development, as children are not ‘able to
undertake the anticipated tasks of adolescence
associated with preparing for independence
and adulthood’, thereby stifling the applicant’s
development, despite him being ‘identified as
bright’.21 Further, he found that ‘the applicant’s
continued residence on Nauru is a causative
and contributing factor in his mental illness and
substantial risk of self-harm’.22
Médecins Sans Frontières (‘MSF’)
provided independent mental health treatment on Nauru between November 2017
and October 2018. Its report — titled ‘Indefinite Despair’23 — details some key factors
in the decline in mental health MSF doctors
witnessed while they were on Nauru: the
long and indefinite nature of the detention;24
widespread experiences of violence and/
or harassment in Nauru (including sexual
violence), often exacerbating feelings of
helplessness and historical trauma;25 rejection letters for resettlement in the USA
started being received in May;26 and the
tragic death of a well-respected young man
in June 2018. 27
Resignation Syndrome (also known as
Pervasive Refusal Syndrome or Traumatic
Refusal Syndrome) started emerging at about
this time, the condition underlying two of
the four cases NJP filed in July 2018.28 This
Syndrome, previously only seen in foreign
countries, saw children stop eating, drinking,
talking and getting out of bed. As the Syndrome
progresses, sufferers experience wasting and
give up on showering and toileting themselves.
All of these symptoms were seen in children on
Nauru. It can quickly become life-threatening
or cause permanent disability.29
In DWE18, an adolescent was diagnosed
with Resignation Syndrome.30 Her food and
fluid intake was so low she required hospitalisation for rehydration in Nauru.31 Expert
medical evidence indicated that she needed
urgent inpatient treatment for Major Depressive Disorder and Resignation Syndrome, and
was at risk of developing kidney failure, permanent cardiac and/or neurological damage if
she did not receive treatment.32 Nauru Hospital did not have the necessary facilities, such
as EEG or child and adolescent psychiatric
experts and facilities, to monitor and treat
her.33 Robertson J made orders that the girl
be transferred to Australia for treatment.34
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Around this time, children and teenagers started attempting suicide and self-harm
at alarming rates. Children started dousing
themselves in petrol and trying to set themselves alight.35 Others took whatever pills
they could find, or cut themselves repeatedly.36 Psychosis started to emerge in children
and teenagers.37 There were no facilities on
Nauru that could manage these conditions,
yet the Minister continued to resist transfers.38 It appeared to be only a matter of time
before this crisis level of mental illness in
children would be lethal.
NJP quickly developed effective ways to
work with people offshore and close relationships within the sector. Suddenly lawyers’
phones were full of photos of critically ill and
injured children and their medical records,
sent to us by their parents as evidence, gathered to prove that our clients needed urgent
care. The Asylum Seeker Resource Centre
triaged the cases and helped NJP gather
evidence. The Human Rights Law Centre
came on board to help train other lawyers in
how to run these cases.
The situation continued to deteriorate.
Five cases were filed in August when there
were still over 100 children on Nauru.39 Nine
were filed in September,40 then 17 in October.41 The strategy was working.
The court cases were just the tip of the
iceberg: for every case filed, the NJP acted
for triple that number to secure urgent
medical transfer (although in many of these
cases, we were only days, hours and sometimes minutes away from filing). All of these
people, or a member of their family, had been
at imminent risk of permanent harm or death
if they did not get the treatment the doctors
said they urgently needed. Many were hospitalised for weeks or months when they finally
arrived in Australia.
At the same time that these injunctions
were being fought and won, the sector was
looking for a better way. The cases were
attracting significant media attention, the
Australian Medical Association and doctors
were raising their voices and it was becoming clear that the Minister’s resistance
was not sustainable. The ‘Kids Off Nauru’
campaign gathered momentum under the
leadership of the Asylum Seeker Resource
Centre, Refugee Council of Australia and
World Vision Australia. The final children left
Nauru in February this year.42
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Medical area treatment at the
detention centre on Manus Island.
Manus Island, 21 March 2014
(Eoin Blackwell/AAP Image)
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Medevac Bill

vi

As the pressure built to take action, independent Dr Kerryn Phelps was elected to Parliament. The fallout from the change in leadership also saw Julia Banks leave the Liberal
Party to sit as an independent. Suddenly the
Government was in minority and there was
a critical mass of support for legislation that
would streamline the medical transfer process.
The Kids Off Nauru campaign and the
Medevac Bill negotiation saw doctors,
lawyers, caseworkers and others in the
sector collaborating in previously unseen
ways. While the lawyers continued to fight the
Minister in court, doctors and other organisations worked with MPs and the media to
explain the nature of the health crisis, the
urgency of the situation and to correct circulating misinformation. The Medevac Bill was
passed into law in February 2019, against the
wishes of the Government of the day.43
This legislation brings access to essential
medical care into a medical, rather than legal,
framework. Under the amendment, if two treating doctors believe that the applicant should
be transferred from an offshore processing
country to Australia for medical or psychiatric
assessment or treatment, the Minister must
facilitate transfer except in specific circumstances.44 The Minister can only refuse transfer
if he believes that transfer is not necessary,45
the individual could be prejudicial to security
under the Australian Secret Intelligence Organisation Act 1979 (Cth) (‘ASIO Act’),46 or the
Minister knows that the person has a substantial criminal record as defined in the Act.47 If the
Minister rejects the application for the former
reason, the application is assessed by an independent panel of doctors.48 If the panel recommends a transfer, the Minister can refuse it if
they believe that transfer could be prejudicial
to security under the ASIO Act.49
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