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Reimagining the 
protection response 
to irregular maritime 
arrivals
A principle-based regulation 
with a human security approach

Jeswynn Yogaratnam

i Introduction

History does not repeat itself,  
but it does rhyme.1

Mark Twain

In 2013 I visited a place called the Darwin 
Lodge or also known as an Alternative Place 
of Detention (‘APOD’). This is a place of deten-
tion located onshore in Darwin, Australia. The 
reason I am referring to the APOD is because it 
sets the scene to the human security concerns, 
from onshore to offshore processing centres, 
of many asylum seekers who choose to arrive 
in Australia in an unregulated way. 

According to a report by the Australian 
Human Rights Commission, the APOD was 
used to detain unaccompanied minors and 
families with children who were mostly irregu-
lar maritime arrivals attempting to seek asylum 
in Australia.2 The term ‘irregular maritime 
arrivals’ in this paper refers to a non-citizen 
or an ‘unlawful non-citizen’ under s 46A(1) of 
the Migration Act 1958 (Cth) (‘Migration Act’) 
who seeks asylum in Australia after 12 August 
2012.3 In Australia this classification of people 
seeking asylum has been referred to as ‘unau-

thorised maritime arrivals’ and more recently 
‘illegal immigrants’.4 I find these terms inappro-
priate and will proceed to use the term ‘irregu-
lar arrivals’ throughout this paper.

When I visited the APOD, I recall that 
those who arrived by boat were identified by 
their boat registration number. I was granted 
access to visit a Rohingya family based on 
a social visitation policy at the time. When 
the family arrived at the reception hall of the 
APOD, they interacted with each other in 
Bahasa Malaysia. I noted that they must have 
been in transit in Malaysia for a few years.  
This is because when I visited Malaysia peri-
odically, I met with Rohingya families similar 
to the ADOP family. These families alleged 
being persecuted in Myanmar.  Some of 
the families who fled to Malaysia registered 
their refugee status determination (‘RSD’) 
application with the local United Nations 
High Commissioner for Refugees (‘UNHCR’) 
office. However, the significant waiting period 
and Malaysia being a non- Refugee Conven-
tion5 state meant that many of the Rohingya 
were in a state of indefinite transit. Over time, 
they became proficient in the local language. 
The uncertainty of the RSD outcome and 
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opportunities to resettle in a state that is a 
signatory to the Refugee Convention led 
some Rohingya to make arrangements with 
people smugglers. These arrangements 
were for the purposes of making their way 
to Refugee Convention signatory states like 
Australia and New Zealand.

During my visit to the APOD, I gained 
more out of the social visit than expected. This 
was partly because we conversed in Bahasa 
Malaysia and did not need an interpreter.  
I believe this direct form of communication put 
them at ease and lifted the inhibitions about the 
purpose of my social visit. My observation at 
the end of the meeting was that, for the family, 
speaking freely about their life in the Rakhine 
State of Myanmar prior to the alleged perse-
cution and during the alleged fear from perse-
cution, had therapeutic value, if not a tempo-
rary relief from an emotional burden they often 
suffer in silence with. Their grim nervous look 
at the beginning of our meeting turned to broad 
smiles at the end of our one-hour of social 
engagement. They talked about their human 
security while they were in detention and when 
fleeing from persecution in Myanmar. For the 
purposes of this paper, human security refers 
to factors that have an impact on the safety 
and vulnerability of irregular arrivals while in 
detention onshore in Australia and offshore in 
regional processing centres.6 To the Rohingya 
family, their human security while in detention 
was about their right to access healthcare, 
the right to education for their children, their 
personal security, the security of their commu-
nity within a detention setting, their right to 
work and their right to culture (for example 
language, dietary preferences, dress code, 
and significant cultural calendar events). Their 
dream was to be granted refugee status and 
resettle in Australia. 

The story signifies that even if history 
does not repeat itself in the way in which 
people may choose to seek asylum, it does 
rhyme with the consequences of seeking 
asylum in an ‘unregulated’ way: the conse-
quence being that asylum seekers are forced 
to seek refuge from ‘refuge’. The place of 
refuge, that is, a Refugee Convention state, 
becomes a reason to seek an alternative 
place of refuge because of their human secu-
rity concerns. The prolonged, and in some 
cases indefinite lengths of time in detention 
in regional processing centres, transforms 
their deemed ‘safe’7 place of refuge to a 

mental health trap.8 As such, we need to call 
it out for what it is. It is human security at 
crisis perpetuated by rule-based regulations 
that are failing to protect the human security 
needs of irregular arrivals. Simply put, rule-
based regulations are a prescriptive way  
of regulating whereas principle-based regu-
lations are normative in nature. The former 
can be a set of rigid rules whereas the latter 
may be based on dynamic principles that 
have a flexible approach taking into account 
responsiveness and priorities.  

The example below by Burgemeestre, 
Hulstijn and Tan illustrates the difference 
between rule-based regulations and princi-
ple-based regulations:   

Rule-based regulation prescribes in detail 
how to behave: ‘On Dutch highways the 
speed limit is 120 km/hour’. In princi-
ple-based regulation norms are formu-
lated as guidelines; the exact implementa-
tion is left to the subject of the norm: ‘Drive 
responsibly when it is snowing’.9

The human security concerns of the Rohingya 
family and the principle-based regulatory 
approach are central to the ‘reimagining’ of an 
alternative way forward. The first part of the 
article explains the ‘reimagining’ of the protec-
tion approach to irregular arrivals based on the 
concept of human security.  The second part 
explains the reason for applying the human 
security concept when dealing with irregular 
arrivals. The third part qualifies the concept by 
reference to the scholarship of Taylor Owen.10 
The final part is a summary to an interdisciplin-
ary analysis that explains the operationalisa-
tion of the concept through John Braithwaite’s 
theory of principle-based regulation.11 It 
explains the need for a dynamic approach as 
opposed to a rigid rule-based prescription 
when responding to the human security needs 
of irregular arrivals. The article sets out a high-
level interdisciplinary study on the intersection 
of political science on human security with 
immigration law and policy in Australia in rela-
tion to irregular arrivals in detention onshore 
and offshore. 

 
ii The untenable status quo  
 compels a need to ‘reimagine’ 
 protection approaches

Volker Türk noted that we have reached a 
scale of such global significance that it is 
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no longer viable to maintain the status quo 
on protection obligations for those affected 
by forced migration.12 The note of caution 
by Volker Türk can equally be applied to the 
status quo of human security concerns faced 
by irregular arrivals who are kept in detention. 
It is also no longer viable. Triggs emphasised 
that it is critical to remember in this context 
that ‘these aren’t statistics and they’re not 
just legal principles or abstract ideas ... 
You’re actually dealing with human beings.’13 
Triggs states that ‘it’s almost in our DNA in 
Australia to react negatively to those who 
arrive in the country in a way that the Govern-
ment describes as illegal.’14 She noted that 
‘the idea that our borders are insecure goes 
to the very heart of Australians’ sense of our 
own security and our own nationhood’.15

It is my opinion that the human secu-
rity approach responds to the observation 
by Triggs when it comes to treating irregular 
arrivals like human beings. This is because 
the human security approach addresses the 
vulnerability of the individual and may facilitate 
a therapeutic and trauma-informed response 
when making policy for irregular arrivals. 

In addition, the human security approach 
may also expose the common national secu-
rity and border security crisis to be in fact a 
crisis of the ruling political community. This 
was noted by Bilgic in the European context, 
where irregular arrivals are synonymised 
with notions of national security or border 
security crisis.16 The lack of solidarity, the 
fear-mongering about irregular arrivals, the 
panic on the scourge of people smuggling 
and the call for more rule-based regulations 
draws political solidarity further away from 
practical responsibility-sharing solutions as 
part of domestic, regional and international 
cooperation. As a result, it enables the ruling 
political community, for example in Austra-
lia, to fall into a state of disconnect with the 
human security needs of irregular arrivals. 
The disconnect leads to commitments that 
implement ‘hard-headed’ measures similar to 
those found in Operation Sovereign Borders, 
exacerbating the need for asylum seekers to 
seek refuge from ‘refuge’.17 This observation 
does not displace the importance of state 
sovereignty and the security of the state, but 
instead highlights the need to embed a form 
of principle-based regulation that works in 
tandem with state sovereignty and national 
security concerns. 

In the case of the Australian Govern-
ment’s offshore regional processing arrange-
ments, the evidence-base informs us that the 
regional processing centres have presented 
irregular arrivals with insurmountable 
psychological harm and other health security 
concerns.18 The recent Home Affairs Legis-
lation Amendment (Miscellaneous Measures) 
Act 2019 (Cth) (commonly referred to as the 
‘Medevac’ law) highlights the consequences 
of placing irregular arrivals in places where 
health security is not at par with Australian 
standards.19 Indeed, the Medevac law is a 
way forward in attempting to expedite trans-
fers of irregular arrivals to mainland Austra-
lia to respond to the health risks of those 
transferred to Nauru or Manus Island. But 
as a rule-based regulation it presents similar 
challenges to other immigration rules. It is 
weighed down by layers of discretionary 
administrative decision-making processes to 
the point that, at first instance, the Minister of 
Home Affairs can exercise ministerial powers 
to overturn the decision of the doctors. 
Although the Medevac law provides for a 
specialist panel to review the decision of the 
Minister that circumvents the court process, 
the whole administrative review process 
could delay the urgency of the request by up 
to ten days for a transfer to take place after 
the panel has reviewed the matter.20 The delay 
can exacerbate the health condition of the 
patient who urgently requires medical treat-
ment not available at the regional processing 
jurisdiction. This could lead to the Medevac 
legislation failing to achieve its intended 
purpose, that is, to expedite transfers based 
on medical opinions. The argument here is 
not about the merit of Medevac law but the 
regulatory regime in which it operates, that 
is, a rule-based regulatory approach.  Having 
said that, anecdotal evidence from certain 
not-for-profit organisations involved in the 
referral of patients from the regional process-
ing centres acknowledge that most decisions 
by doctors are not challenged and where it is 
called for review, the decision of the indepen-
dent panel is usually adhered to.

The recent laudable decision by the 
Federal Court of Australia in CCA19 v 
Secretary, Department of Home Affairs21 
(the ‘Medevac case’) demonstrates that the 
courts are willing to uphold the Medevac 
law by looking at the intent and purpose of 
the law, as well as allowing for assessment 
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by doctors, even remotely. But the process 
of undergoing such a legal challenge under-
mines the purpose of transfers under the law 
as the focus on legal-administrative techni-
calities simply adds to the delays. Further-
more, the decision has led to lobbying by the 
current Home Affairs Minister, Peter Dutton, 
to repeal the Medevac law.22 The act of the 
government repealing laws that have been 
upheld by the courts for the benefit of irregu-
lar arrivals is well precedented. One example 
is the High Court case commonly referred 
to as the Malaysian Solution Case,23 where 
the majority upheld the need for the Minister 
to consider the ‘relevant human rights stan-
dards’ before the asylum seekers were trans-
ferred to another jurisdiction for offshore 
immigration processing. After the decision, 
the Government repealed the then s 198(A)
(3)(a)(iv) of the Migration Act. That section 
set out the relevant human rights standards 
that a Minister needs to consider in the deci-
sion-making process when declaring the 
transfer of irregular arrivals to an offshore 
jurisdiction. The point being, we need an 
alternative approach that does not dwell on 
rule-based regulations but instead priori-
tises a principle-based regulatory response, 
especially when dealing with human security 
needs of asylum seekers.

iii Why the human security approach?

Ogata noted that ‘the concept of human 
security presents a useful entry point to the 
central issue of security of the people because 
by focusing on the people who are the very 
victims of today’s security threats, you come 
closer to identifying their protective needs’.24 
This form of assessment of security reveals 
the ‘social, economic and political factors that 
promote or endanger their security’.25 While 
Ogata’s observations refer to people who 
are displaced due to internal conflicts within 
the state, the statement resonates to the lack 
of attention given to human security assess-
ment of the socio-economic conditions that 
affect the lives of irregular arrivals, especially 
in offshore regional processing centres. This 
is because if such an assessment was carried 
out, it may be that the regional processing 
centres in Nauru and Manus Island be deemed 
unsuitable for the irregular arrivals. 26

In a summary, the human security 
approach is ‘human-centred’ in that its prin-

cipal focus is on people both as individuals 
and as communal groups. It is security-ori-
ented in that ‘the focus is on freedom from 
fear, danger and threat.’27 Simply put, human 
security ‘is a response to the urge to know 
what one should care about, what is in one’s 
power to do, and what crises are looming.’28 
For the purposes of this article, it sets the 
premise on the relevance of human security 
to policymakers on matters relating to irreg-
ular arrivals. For example, in the case of the 
death of Hamid Khazaei that occurred while 
being detained at Manus Island in 2014, it 
was reported that the coroner found ‘signif-
icant flaws’ in the process of getting Mr 
Khazaei off Manus Island, including a ‘lack 
of a documented approval process that 
resulted in a missed opportunity to transfer 
him on a commercial flight to Port Moresby 
on 25 August’.

In that case, an urgent transfer request 
from a doctor did not proceed as expected. 
Instead, an immigration official queried the 
decision and asked to clarify the reason 
medication could not be sent to the detention 
centre. The immigration officer then referred 
the request to a superior who did not read 
the referral until the next day. By then, Mr 
Khazaei’s condition had ‘deteriorated signifi-
cantly’ and doctors advised that his transfer 
was ‘very urgent’.29

In such a case, dealing with physical 
and mental health risks could have been 
avoided if the inclusion of principles regu-
lating human security on healthcare policy 
was core to the policymaking when transfer-
ring asylum seekers offshore. It may shift the 
zero-sum game of the Operation Sovereign 
Borders policy that attempts to offset the 
detriment suffered by irregular arrivals trans-
ferred offshore with the benefit gained by 
the Australian Government from zero boats 
arriving in Australia. A principle-based regu-
lation grounded by medical opinions should 
determine the next cause of action. Evidently, 
the rule-based regulation causes delays, 
not only because of the bulwark of bureau-
cracy involved but also due to the self-con-
flicted exercise of ministerial discretion. 
This self-conflict arises out of two primary 
reasons: one, to avoid disparaging remarks 
of the local healthcare system in the regional 
processing jurisdiction as part of state diplo-
macy; and two, to maintain the impression 
that the regional processing regime works.



118 Jeswynn Yogaratnam, Reimagining the protection response to irregular maritime arrivals

iv The proposed human security approach

A snapshot to the human security 
approach by Owen

Owen explains human security to be the 
‘protection of the vital core of all human lives 
from critical and pervasive environmental, 
economic, food health and political threats.’30 
He explains that ‘critical’ attaches ‘urgency’ 
to the concept, that ‘pervasive’ attaches 
‘scale’ and that ‘vital core’ attaches ‘survival’ 
to the definition.31 Therefore, any type of harm 
has the possibility of being a human security 
threat but it does not become an insecu-
rity unless it has an objectively determined 
degree of urgency and is of a wide scale that 
threatens the life of the individual. 

Owen’s approach suggests that the 
severity ‘bar’ should be set as a political line, 
meaning that international organisations, 
national governments, experts and NGOs 
would determine what would be included as 
a human security threat at a given time in a 
particular region.32 Therefore, the boundaries 
are determined by political priority, capa-
bility and will. This means that the primary 
responsibility for ensuring human security 
falls on the national government. However, 
Owen cautions that ‘if threats crossing the 
human security threshold are caused by the 
Government or if the Government are unable 
to protect against them, the international 
community should act.’33 

Owen analyses human security from 
the perspective of a threshold-based defini-
tion, based on severity. According to Owen, 
human security can be both analytically 
useful and relevant to policy if the thresh-
old-based definition of human security is 
applied. The importance of this approach 
is that it looks at the consequence while 
paying attention to the cause.34 The chal-
lenge with this approach is the assessment 
on the subjective nature of severity. I believe 
that this challenge can be addressed by a 
principle-based regulatory approach that 
sets guidelines on severity. The discussion 
on setting guidelines on severity is out of 
scope for purposes of this paper but suffice 
to say that the Hamid Khazaie case is worth 
examining as a case study when developing 
guidelines that deal with health and medical 
needs as a part of the human security policy 
for irregular arrivals at offshore regional 
processing centres.

v Enabling human security to be  
 operationalised through principle- 
 based regulation

Why principle-based regulation?
Braithwaite highlights that ‘[t]he big problems 
facing states would require creative regula-
tory solutions.’35 There is no doubt that the 
offshore regional processing policy is a big 
problem for Australia. As such, we need to 
look for creative regulatory solutions because 
as Braithwaite observed when referring to 
rule-based regulations: 

…traditions of excellence within the 
disciplines were narrowing their capac-
ity to deliver creative solutions to these 
big problems. If these creative solutions 
were to have a chance of arriving, regu-
lation could not continue to be thought 
as an inelastic thing of law. Rather it 
had to be seen as a multilevel dynamic 
process in which many actors play a part 
and have varying capacities and means 
of intervention.36

Braithwaite’s regulatory theory which is 
based on responsiveness places an ‘empha-
sis on flexibility and the complementarity of 
regulatory instruments rather than following 
a preset sequence of responses.’37 Based on 
the earlier discussion of the Medevac law, it 
appears that the Medevac law operates on 
a preset sequence of responses, from the 
opinion of the two medical doctors to the 
administrative processes involved. This may 
affect the efficiency of responsiveness when 
dealing with cases of urgency and severity. 

How can the principle-based 
regulation be operationalised?

The short answer to this question is to attach 
principle-based regulations to the rules or 
create independent, principle-based regu-
lations that have a responsive mechanism 
to the human security in question. The 
principle-based regulatory regime is oper-
ationalised or triggered once the responsi-
ble entity regulating the human security in 
question takes a responsive approach and 
applies the fast-track regulatory mechanism. 
For example, in the Medevac case, once the 
responsible entity from the Medical Evacua-
tion Response Team decides to transfer the 
patient from the regional processing country 
to Australia, the decision authorises a fast-
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track regulatory mechanism or a bypass from 
rule-based regulations requiring ministerial 
approval. Instead, the next cause of action is 
predicated by the responsible entity making 
a decision based on: one, the principle on the 
patient’s best interests; and two, the sever-
ity to human security in question assessed. 
Both assessments are made based on guide-
lines or protocols that govern the profes-
sional body of the responsible entity. This 
means that the response to human security 
needs will no longer require authorisation 
from a government minister. Instead, the 
body that governs the security in question 
will have authority to make the responsive 
decision. Regarding the Medevac case, the 
Kaldor Centre for International Refugee Law 
succinctly describes the high level process 
and structure as follows:

An independent Medical Evacuation 
Response Team [‘MER’] has been estab-
lished to oversee the triage of people in 
offshore processing countries who are 
in need of medical treatment. The group 
is composed of a number of non-gov-
ernmental organisations, who will work 
directly with medical professionals. It 
also includes caseworkers, counsellors 
and lawyers.38

While the current position of the Medevac law 
would still require the MER to gain approval 
from the Minister, the principle-based regula-
tory approach would not. It does not require 
amending the Medevac law but instead draft-
ing the operational policy framework from the 
provisions that currently authorises the powers 

of the independent panel. The benefits of such 
an independent body will not only depoliti-
cise the decision-making process but uphold 
the fundamental principles regulating the 
professional body responsible for conducting 
medical assessments and making the medical 
recommendations. Such decision-making 
enables principles from the ethical norms on 
the best interest of the patient within the codes, 
guidelines and policies by the Medical Board 
of Australia to be part of the broader regional 
processing risk management policy on health 
security of irregular arrivals.39 

vi Conclusion

This article sets out the essence of reimagining 
the protection approaches applying the human 
security approach through a principle-based 
regulation. It is important to note that this 
paper is part of a broader theme under the UN 
Global Compact on Refugees 2018 (‘GCR’). 
Much of the reimagining of human security 
within the regional processing centres can 
be extended to the proposals for international 
cooperation outlined in the GCR. The parallels 
to the people-centred40 as part of the human 
security concept and the GCR make the reim-
aging outlined in this paper a plausible way 
forward in the spirit of Trigg’s reminder that we 
are dealing human beings.41 
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