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1 Introduction

Human rights are inalienable and universal, and children are not excluded. This article
discusses children’s rights under the United Nations Convention on the Rights of
the Child (‘CRC’)" within the context of the Australian family law system. Specifically,
this article focuses on an issue that potentially hinders a child’s right to express their
views, or to be an active agent in their own protection, where they are experiencing
post-separation family violence—multiple jurisdictions.

Within the CRC, which Australia is a signatory to, a ‘child who is separated
from one or both parents [has the right] to maintain personal relations and direct
contact with both parents ...” and governments must take all appropriate measures
to ‘protect the child from all forms of ... violence, injury or abuse, neglect or negli-
gent treatment ... while in the care of parent(s) ... or any other person who has the
care of the child’.2 The key legislation in Australian family law, the Family Law Act
1975 (Cth) (‘FLA’),® reflects the relevant articles of the CRC in relation to making
family law orders.* In particular, ss 60CA and 65AA set out that the court must
give paramount consideration to what is in a child’s best interests.> How the court
determines a child’s best interests is set out in s 60CC and includes consideration
of the benefit to the child of maintaining a meaningful relationship with both parents
and the need to protect the child from harms including family violence.®

Following parental separation, children have a right to participate in decisions
relevant to their care, and to make their views known in administrative and judicial
proceedings.” Whilst the Family Court in Australia was never designed to be a child
protection system, contemporary research evidences dealing with family violence
matters to be its ‘core business’.? The 2015-16 Family Violence Data Set reported
that 76.12% of matters before the Federal Circuit Court of Australia involved allega-
tions of family violence.® Kaspiew et al reported that just over a quarter of parents
nominating family dispute resolution/mediation as the main pathway had reported
experiencing physical violence, compared with nearly four in ten who used lawyers,
and more than five in ten using courts.'® Courts had the greatest proportion of
parents with four or more problems in 2014 (38%), compared with lawyers (27%),
and family dispute resolution/mediation (21%), with reports of emotional abuse
even higher." In 2014, nearly half of court users reported having current safety
concerns, compared with one-third of parents who used lawyers, and one-quarter
of parents who used family dispute resolution/mediation.?

Although family violence is often an issue that is present, research suggests that
family law professionals remain inadequately trained in responding to family violence."®
James and Ross surveyed 119 lawyers and conducted subsequent interviews
with 32 lawyers." Within this sample, lawyers believed that more formal training in
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risk assessment for family violence would be helpful, with some lawyers indicating
that they needed a better understanding of best practice in family violence.”® As for
parents reporting safety concerns, Kaspiew et al reported that parents in their sample
tended to be less satisfied with professionals’ responses to safety concerns than
family violence.'® Accordingly, reforms may not have translated into more parents
considering that their concerns were dealt with appropriately.”

I Policy and Legislative Tensions

There has existed a protracted state of tension in Australian family law since major
reforms were introduced in 2006 to the child support and family law systems.®
The overall policy objectives of the 2006 changes were to build strong healthy
relationships, to encourage greater involvement of both parents in children’s lives,
to protect children from abuse, to help parents agree rather than litigate what is
best for their children, and to establish a highly visible point of entry as a doorway
to other services.” Within common law, the Full Court of the Family Court prec-
edented the intent of the 2006 legislative amendments in favour of substantial
involvement of both parents in their children’s lives.?°

Herein, the prioritisation of a child’s meaningful relationship with both parents
remains at odds with ongoing concerns of family violence. Despite amendments
to family law legislation since 2006,%' empirical research and legal commentary
continue to evidence concerns.?? Kaspiew et al reported on the amendments’
limited legislative effects, finding that the rate of endorsement by family law system
professionals of the proposition that adequate priority was accorded to the mean-
ingful relationship consideration (87%) was twenty percentage points greater than
that for the protection from harm consideration (67%).2

m Mind the Gap

Implementation of children’s rights may be compounded by potential gaps or
duplications within multiple jurisdictions. In Australia, matters involving separa-
tion, divorce, and related issues are dealt with primarily within a federal system,
and matters involving child protection and family violence are dealt with primarily
within state or territory systems. This uneven approach and interplay between
multiple jurisdictions arguably create barriers to adequate investigation, disclosure
and communication. There may be the assumption that issues are being dealt
with, or should be dealt with, elsewhere in the federal, state or territory systems,
when in reality they might not be. Blaming cross-jurisdictional gaps may lead to
further disjuncture. This has been a long-standing concern in Australia:

Often when a child protection authority is aware that matters are

proceeding in the Family Court they will decide not to investigate,

leaving the question to that court to decide on the issues. However, the

Family Court is not resourced to investigate such matters. The children

involved then fall through the jurisdictional gaps.2

A lack of information sharing, collaboration or consideration of where matters are
currently, or have been before courts in other jurisdictions, leaves children at risk and
limits the opportunities for them to express their views.?® Justice Robert Benjamin
noted, ‘[s]tate authorities generally treat children who are being dealt with in family
law proceedings as being protected in and by those systems’.?® Research asserts
that when children have the opportunity to speak to child protection services,
if there are family court orders or proceedings in place, their concerns may not be
investigated past an initial interview:

So, from the initial complaint to children’s services, they didn’t even

interview her until it was more than a year. If it had’ve being [sic] a

stranger, or a guy at the garage, my child would have been looked at

straight away. Yep, it wouldn’t have been a problem, and he would’ve

been charged. He has got away with it. (Mother, 42 years) ...

And once you have the Federal orders, as | know now, you’ve got
nothing, you’ve got no State services, no police, no child protection,
nothing because the Federal overrides the State. Once that is in place
you are stuffed. It is so tragic, it is so bad (Mother, 44 years).?”

Court of Conscience Issue 14, 2020 33



Within my interviews with organisations, in this case, the National Child Protection
Alliance, anecdotal cases provide further context as to the impact of this jurisdic-
tional disjuncture. One example involved a child, 10 years of age, who was court
ordered from the age of three to live with her father for five days every fortnight.
During these visits the father was physically and emotionally abusive towards her
and her sibling. The child begged to speak to authorities and, once granted an
interview, was advised by child protection services that they would not intervene
due to there being Family Court orders in place, but they would notify the father that
a report had been made against him. During the child’s later visits, this 10-year-
old girl was taken, with her sibling, by the father to the local police station where a
male police officer placed her in a police cell and closed the door, threatening that
this was where she was going to end up if she did not obey her father. When the
mother approached the police, the officer involved advised that this was normal
police practice. When the mother shared that, just a fortnight before, the child had
made a report to child protection, the police officer said he was under no obligation
to check any reports in relation to the child or the father. When the mother spoke
to child protection, child protection stated that there was no concern around either
the father’s or the police’s behaviour.

A second example involved a young boy who was ordered to live with his
father from the age of six. The child protection unit had substantiated that the
father had sexually abused another child from his first marriage and was a violent
man. At the age of 13, this young adolescent fled his father six times in a two-week
period, going straight to police for help. The police forced him to return to his father
each time (at one stage even putting him in handcuffs and placing him in a police
car) without any investigation or checking of files and reports held by child protec-
tion services. Both these children, who are in their late teens, experience significant
physical and mental health issues, and have struggled with friendships, completing
their schooling, and substance misuse.

Although not specifically focused on family violence, research by Carson et
al into the experiences within the Australian family law system of young people
aged 10 to 17 years old reported that more than half of participants felt their views
had either no or limited impact on the decision-making process.?® These young
people indicated that they wanted professionals to listen more effectively to their
views and expressions, especially when they talked about their safety. Lastly, it is
important to note that the latest Australian Law Reform Commission inquiry has
recommended the closing of these jurisdictional gaps.2°

v Conclusion

Following separation, the multiple jurisdictions and protective systems concerning
children remain challenging and complex. Whilst ongoing legislative reforms and
policy developments endeavour to tailor court processes to support children expe-
riencing family violence, there remains a real risk that these children may spend
their formative years growing up in a system that may not adequately address family
violence, may not seek to identify or deal with perpetrators, or that may bind a child
to orders they have little say in.%° There is real danger in assuming that issues are
being dealt with, or should be dealt with elsewhere, when in reality they might
or should not be. Children have rights that recognise their need for protection,®
and it is argued that children’s rights under the CRC may not be consistently imple-
mented when children experience post-separation family violence.

Children, whether their parents are separated or not, have a right to grow up
in an environment of happiness, love, belonging and understanding, and to ensure
this, children need special safeguards, including legal protection. All children
deserve to have access to professionals and services that not only understand and
integrate current scientific research in order to respond effectively to allegations
of family violence, but who are trained in family violence. Family law reform must
continue to incorporate evidence-based frameworks that inform and support the
development of better protection mechanisms and systems, and that recognise the
rights of children to be active agents in their own protection.
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