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Abstract

Group legal services are a new method of providing 
and financing legal services. They have developed overseas, 
particularly in the United States and are little known in 
Australia. The issue this report examines is the relevance 
of this method of delivering legal services to Australia. In 
particular, it considers the following issues:

(i) The potential of group legal services in 
Australia.

(ii) The types of group legal services.
(iii) The scheme best suited to Australia.
(iv) The future for group legal services in Australia.

In examining these issues the report adopts the 
following approaches:

(i) Group legal services are defined and contrasted^ 
with existing arrangements.

(ii) The history and experience of group legal 
services overseas is studied and conclusions with 
respect to Australia are made.

(iii) Groups and organisations in Australia are 
examined by means of a survey as to their 
provision of legal services and their potential 
for operating group legal services.

(iv) The various legal, ethical and practical 
difficulties that would be encountered in 
Australia are canvassed.

(v) Drawing on the overseas experience, the various 
possibilities for development are considered and 
translated into Australian circumstances.

The conclusion is that group legal services do 
have potential as a new method of providing and financing 
legal services in Australia. This conclusion is however 
qualified. There are existing features of the legal system 
together with problems relating to the acceptance of the 
idea by the community, the legal profession and groups which 
could impede their full development. These problems are 
noted and suggestions are made to overcome them.



Note

The following report is based upon research which 
has been undertaken over an extended period of time. As a 
consequence research in some sections of the report reflects 
recent material, whereas other sections relate to much 
earlier investigation. In general, an endeavour has been 
made to present the position of group legal services in 
Australia as at June 1981. This however, has not always been 
possible. In particular, Chapter 5 (with some exceptions) 
states the law at June 1980, and the regulation section of 
Chapter 6 also states the law as at June 1980.

Constant reference in the report is made to the 
candidate's research undertaken with Mr Roger Jones, then 
Acting Director of the Australian National University Survey 
Research Centre (J. Evans and R. Jones, Feasibility of 
Group Legal Services in Australia, June 1981). That report 
was published by the Commonwealth Legal Aid Commission. A 
copy of that report is submitted with this paper.
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CHAPTER I

INTRODUCTION

Group legal services are a new method of providing 
and financing legal services. They utilise insurance 
principles in providing legal services thereby departing 
radically from the traditional fee for service model. Group 
legal services have been extensively promoted in the United 
States and have also been canvassed in other countries like 
Canada and England. The idea has however only received 
superficial treatment in Australia. This paper endeavours 
to remedy this and examine the idea in the Australian 
context.

The paper examines the significance and relevance 
of group legal services to Australia. Briefly, the structure 
of the paper is as follows:

Chapter 2 examines the types of group schemes and 
attempts to evaluate them.

Chapter 3 examines the development of the idea of 
group legal services and the standing of such services in 
the United States and other countries.

Chapter 4 examines Australian groups which already 
provide legal services to members. It considers whether 
these schemes can be used as a basis for the development of 
group legal services in Australia.

Chapter 5 considers the theme of the development 
of group legal services and examines the legal and ethical 
position of group schemes. This analysis isolates the legal 
barriers to their development and the legal matters which 
have to be taken into account in their operation.
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Chapter 6 looks at the applicability of group 
schemes to Australia and how their development may be 
encouraged. Various approaches to development are 
considered.

Chapter 7 draws the results of the investigation 
together and considers the significance of group legal 
services in the Australian context. This involves an 
examination of both the idea's potential and its chance for 
success.

The study is based upon my extensive review of the 
literature and empirical work. The empirical work relates to 
a survey undertaken while a full time student at the 
University of New South Wales and also surveys done later 
for the Commonwealth Legal Aid Commission. Both studies are 
referred to in the report.

Finally, it should be stated that this research 
report reflects my concern that justice and access to the 
legal system be available to all. Any development that has 
potential to improve the availability of legal services in 
Australia should be welcomed. This report is a close 
examination of an idea which can improve the position of 
Australians in dealing with lawyers, the courts and the 
legal system. I conclude that group legal services must be 
considered in Australia. Although they are not necessarily 
the complete answer to problems associated with the 
administration of justice in this country, they are worthy 
of trial. It is hoped that with the information provided in 
this report some contribution can be made towards their 
development in Australia.



Footnotes for Chapter 1

1. M. Sexton & L.W. Maher, "Group Legal Services: New
Perspectives in Legal Assistance" (1977) 54(2) Current 
Affairs Bulletin 27, "Prepaid Legal Services: Do We
Have a Need?" (1977) 12(2) Australian Law News 8;
Victorian Law Foundation, Prepaid Legal Services (1975) 
(Unpublished monograph); J. Evans, Group Legal Services 
(1980) 54 Law Institute J. 420; Commonwealth Legal Aid 
Commission, Report of Providing and Funding Legal Aid
Conference (1981).
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CHAPTER 2

THE TYPES AND OPERATION OF GROUP LEGAL SERVICES

1. Introduction

As stated in Chapter 1 group legal services are a 
new method of funding and providing legal services. They 
apply the principles of insurance to the delivery of legal 
services and thus depart from the usual fee for service 
method of providing and financing a lawyer’s services. This 
Chapter examines the concept and explains how it works. Some 
of the many varieties of schemes are considered along with 
the problems that group legal services experience in their 
operation. To assist in this description reference is made 
to several schemes which already operate overseas. These 
schemes are used to illustrate the various features of group 
legal services and are described in Appendices A - D. Also 
an evaluation is made of the two man types of scheme that 
now operate in the United States. In summary, the chapter 
considers the following aspects of group legal services:

. a definition of the term.

. the distinction with other similar arrangements.

. the mechanics of a scheme's operation.

. the issues facing a scheme in its operation.

. the variety of schemes.

the advantages and disadvantages of various types 
of schemes.
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2. Definitions and Distinctions

A definition of a group legal service is needed 
for two reasons. The first is to outline the basic 
characteristics of such a service while the second is to 
distinguish a group legal service from similar arrangements. 
Many terms have been coined, used and misused in the 
development of group legal services. These terms are not 
necessarily interchangeable. It is therefore important that 
a group legal service is defined and distinguished from 
these other schemes.

The development of a definition of a group legal
service has been almost as eventful as the development of
the idea itself. Chapter 3 describes in some detail how the
concept has evolved, particularly in the United States, and
how the terms describing that arrangement have also 

2changed. Different terms, at different times, have3emphasized different features in the arrangement. The first 
well known attempt to define a group legal service was a 
definition proposed by the Standing Committee on Group Legal 
Services of the Californian Bar Association in 1964. The 
definition adopted by the Committee stated that "group legal 
services" are : -

"Legal services performed by an attorney for a 
group of individuals. who have a common problem or 
problems, or who have joined together as a means 
of best bargaining for a predetermined position, 
or who have voluntarily formed, or become members 
of an association with the aim that such 
association shall perform a service to its members 
in a particular field or activity or through 
common interests it appears that the organization 
can gain a benefit to the members as a whole.
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Examples of such organizations are labor unions, 
employer organizations, trade associations, teach
ers' groups, civil service employees or any body 
politic, members of a social club or of an automo
bile club, fraternal organizations, and numerous 
other such associations. Included also may be 
groups who associate themselves for the purpose of 
establishing a plan of prepaid legal services to 
be rendered to individual members thereof, whether
or not the members have a common interest in a

4certain field of activity."

After this early definition there were many other
attempts to define a group legal service. For example, the
American Bar Association described the arrangement in

5formulating its canons of professional ethics. Legislation
also defined the arrangement for the purpose of

6 7regulation, or exemption from regulation. Meanwhile group
legal services were developing and undergoing refinement.

By the late 1970's in the United States it was
possible to define a group legal service more clearly. A 
definition therefore is set out below. It differs from the 
Californian Bar definition in that it does not limit the 
legal services to matters of common interest nor is the 
group limited to a particular type.

"A group legal service is a scheme in which 
participating members of a group receive 
designated legal services. Such legal services are 
provided by a lawyer who may be either employed by 
the group or in private practice. The scheme is 
funded by the group members' contributions or from 
the group's own activities."

It is necessary to distinguish group legal



as "legal expense 
'legal insurance".

' ̂  •

services from other arrangements such
insurance group referral schemes" and "

(a) Risk Spreading or Insurance

The essential feature of a group legal service
scheme is that it involves the notion of risk spreading, or
insurance. Although the use of insurance in the provision of
legal services is examined in more detail later, some
essential features are now briefly noted. It is not the
provision of legal services on a fee for service basis. The
cost of legal services is borne, not by an individual when
he receives legal assistance, but by all the participating
members of the scheme or the group itself. The participating
members pay for the legal service by making regular
contributions (similar to insurance premiums) to the scheme.
Alternatively, or in addition, the group itself may obtain
funding from other sources for the scheme. Those sources

♦ 8could relate to the groups own business activities, or to 
agreements for funding it has obtained from third parties. 
The most common form of the latter method of funding is a 
union which obtains funding from an employer.

A group scheme does not always pay the complete
cost of legal services provided to members. Some schemes may
pay only some of the cost and the member has to pay the
remainder. These are "partial group legal services". The
American Prepaid Legal Services Institute calls such schemes 

9"Access Plans" because the scheme provides easy access to a 
lawyer for legal advice and other non complex legal 
assistance. Such a scheme provides a member with limited 
basic legal services which are covered by his premium, plus 
additional services on a "discount" fee for service basis. 
These will be examined as a variety of a group legal 
service, although the thrust of the study is on a scheme



which provides a complete coverage. Another variety of
access plan is one in which no legal services are actually
provided or paid for by the group, but rather the group
refers the member to a lawyer who may provide legal
assistance at a fee. This type of scheme is known as a

9a"group referral arrangement". It may be a new method of 
providing legal services, although unlike a group legal 
service it is not a new method of financing legal services.

(b) Group Involvement * 11

Insurance against the expense of legal services
provided by group legal services is restricted to a known

10number of people. In Europe, and to a very limited extent
11 12in England and Australia, there is "legal expense insur

ance" which is sold as an ordinary line of insurance to the 
general public. Nevertheless, as will be shown in the next 
section of this chapter, general insurance principles cannot 
be readily applied to legal services for actuarial reasons. 
A group legal service on the other hand uses the principle 
of insurance, but applies it to a group. The use of a group 
is therefore an essential feature distinguishing a scheme 
from "legal expense insurance" or "legal insurance".

The mere fact however, that a group is involved
does not mean that there is a group legal service. For
example, a group legal service is not the practice of law by

13 1a group of lawyers. The group relates to the consumers of
legal services, not the providers of legal services. As
mentioned above a group legal service is also more than the
mere referral of members of a group to a lawyer or lawyers.
A scheme may involve this, but it is also a method of
financing the cost of the legal services received. A "group

14referral" scheme may improve the quality of legal services 
that are available to members of a group, but falls far
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short of a "group legal service".

The "group" aspect of a group legal service must 
not be confused with other legal services available to 
specific groups in the community such as poor people 
eligible for legal aid. Legal aid is not a group legal 
service. To begin with the "client group" of both
arrangements is different. The people who receive legal aid 
are predominantly poor whereas members of groups which 
benefit from group legal services are usually average 
income. Also the poor are not an organised group. They may 
be identified in groups such as the old, migrant, black, but 
they are not formed as a group for a particular purpose. A 
group legal service on the other hand involves a discrete 
group which has as one of its purposes the provision of 
legal services.

This does not mean that group legal services are
not relevant to legal aid. The principles and concept of a
group legal service may be used in providing legal services
to poor people. However, the Delivery Systems Study
undertaken by the Legal Services Corporation in the United 

15States found little benefit in adopting this method of 
delivery to poor people. The poor could not be sufficiently 
organised as a group, and therefore the financial base of
the group legal service programs could not be determined.

16The scheme was not economically viable with poor people. 
Although directly the concept may be inappropriate for legal 
aid, it may indirectly assist legal aid by assisting the 
"not so poor". If people just outside of the "legal aid 
category" use group legal services it is arguable that legal 
aid also benefits.

One qualification should be made about the 
involvement of groups in the provision of legal services. 
The legal services are for the benefit of the members of 
that group in personal legal matters. The legal service is 
not for the entity as a whole. A group legal service only 
deals with the legal problems of "participating members".



16.

and not for example, those associated with the corporate 
status of the group.

(c) Designated Legal Services

A group legal service provides "designated legal
services" to members. Several comments can be made about
this aspect of the definition. The first is that the member
receives "legal" services, as opposed to other types of

17human services. The restriction to legal matters is 
however, only intended to indicate the general emphasis of a 
scheme. The fact that a member's problem may involve 
peripheral issues, such as counselling associated with a 
divorce, does not preclude a related problem being dealt 
with by the scheme. "Legal" is not used in this context as a 
restriction, but rather as an indication of emphasis.

The next factor is that the legal services are
"designated". There is not available a completely unlimited
access to lawyers. Some restrictions are required to keep
the scheme within actuarial limits. Without these limits the

18schemes would not be financially viable. However, these 
restrictions are designed to curb abuses and prevent some 
cases from being too much of a drain on the finances of the 
scheme. Generally all personal and family legal problems 
would be handled by the scheme.

In some instances, the range of services may be 
particularly limited. The group may be interested in only 
one particular type of legal problem.  ̂ To the extent that 
this scheme does use notions of insurance in financing those 
limited legal services, it is still a group legal service. 
It is however, only a "partial group legal service" whereas 
a full scheme will finance almost complete access to a 
lawyer.
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(d) Salaried and/or Private Lawyer

Although a group legal service uses lawyers to 
provide the legal service, depending on the type of scheme 
involved, this lawyer may be either salaried or in private 
practice. The salaried lawyer is employed by the scheme 
itself, while the lawyer in private practice may be on a 
restricted panel of lawyers to whom group members are 
referred or directed, or a lawyer who has no formal links 
with the scheme. The distinction is reflected in the 
description of such schemes as being "closed" or "open" 
panel schemes. The closed panel schemes are those schemes 
which use salaried lawyers and lawyers on a small panel. An 
open panel scheme is one in which the member can choose 
virtually any lawyer in private practice.

Although both open and closed panel schemes are
group legal services, there has been a tendency to refer to
only closed panel schemes as being group legal services and

20open panel schemes as being "prepaid legal services". This 
distinction is confusing and, it is submitted, incorrect. 
Both types of scheme are group legal services, even though 
they engage lawyers in different ways. The consequence is 
that for the purposes of this study the terms "prepaid legal 
services" and "group legal services" could be used
interchangeably. For consistency only the term "group legal 
service" has been used. Each term merely emphasizes 
different aspects of the operation of a scheme. The term 
"group legal service" emphasizes the involvement of a group, 
while "prepaid legal service" highlights the financial 
aspects of the scheme.

There are several reasons why the term "group
legal service", has been preferred in the study. The first
is that historically the term "group legal service" was
coined and understood prior to the term "prepaid legal 

21service". Second, and more importantly, it is doubtful 
that the contribution that a member makes to a scheme is in
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fact a prepayment. The contribution is more in the form of 
an insurance premium than a prepayment for an anticipated 
service. This issue is explored more fully in the next 
section of this chapter, though for the present, it is 
sufficient to say the term "prepaid legal service" is 
inappropriate.

Given the inappropriateness of "prepaid legal 
service", the term "prepaid legal insurance" is sometimes 
used. Although "insurance" is a better description of the 
financing mechanism than "prepayment", the juxtaposition of 
both the terms "prepayment" and "insurance" adds little and 
is in fact inconsistent. But then to delete reference to the 
prepayment and simply call a scheme "legal insurance" does 
not make the description clearer. In fact, "legal insurance" 
is most probably associated with "legal expense insurance" 
which as pointed out above implies that insurance is 
available to the general community and not restricted to a 
defined group. For all these reasons the term used in this 
study is only "group legal service", though where necessary, 
other arrangements will be referred to.

3. The Operation of a Group Legal Service

From the definition of group legal services, there 
are two main features of group schemes which distinguish 
them from other methods of delivering legal services. The 
first is the application of "insurance" to the provision of 
legal services, and the second, is that this "insurance 
mechanism" applies only to a group, or a defined number of 
people. Combined, these two features produce a unique method 
of delivering legal services.

Supporters of group schemes contend that this 
combination is both necessary and desirable if a group 
scheme is to be an effective new method of providing legal 
services. The advantages and disadvantages of group legal
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services are considered later while for the moment, the 
theory and practice of a group legal service is the concern.

(a) Insurance and Legal Services

A group legal service operates in an analogous 
fashion to insurance. The members of a group legal service 
contribute to the cost of the scheme. These payments may be 
part of the annual membership of the group, for example 
trade union dues, or they may be contributions specifically 
for the operation of the scheme. From these pooled 
"contributions" of the group members, the scheme finances 
the legal services that are provided to those members. These 
legal services are provided at little or no additional cost 
to the member. The scheme may provide the legal service 
itself through its own lawyer (closed panel), or reimburse a 
lawyer in private practice to whom the member has been 
directed (open panel).

Although it has been stated that this arrangement 
22is insurance, involving the spreading of risk amongst 

contributors, the issue does arise whether it is only a 
method of prepayment for legal services. If it is only a 
method of prepaying a lawyer for work he will perform, it is 
unlikely to remove the fear of cost as a deterrent to the 
use of lawyers' services. As will be shown in Chapter 6, the 
fear of cost of legal services is an important barrier to 
legal services. A group legal service may therefore provide 
a different means of financing known legal expense, but not 
in any way minimise the fear of cost of that service to the 
member. The cost of the service is met sooner, rather than 
later. Insurance, on the other hand, means that although a 
person may make a premium payment and not receive any 
benefit in a given year, when he is required to meet a large 
expense, that will be met by the pooled resources of 
contributors. Thus in this particular sense, a legal service 
may be provided without the same fear of expense.
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Preble Stolz in his pioneering examination of
legal expense insurance, supported the view that the premium
made to a group scheme amounted only to the prepayment of

23legal expenses. He said

"Financing (legal) expenses through insurance will
not reduce the cost to any individual; indeed, it
will increase the total expense because of the
cost of administering the insurance program
The proposal of legal insurance is thus much more
a plan for prepaying or budgeting the expense of
legal services than it is a device for pooling the

24risk of heavy loss through insurance."

This conclusion must now be qualified. Stolz, in considering 
the financing of group legal services, considered that group 
schemes would only cover matters which would not be of great 
expense, and would occur relatively frequently. Therefore, 
as the members of the group would frequently use such serv
ices, he saw the premiums amounting to the prepayment of 
legal expense for which the member would have had to pay 
anyway. A group scheme would be based on members having
regular legal expenses, like the repeated requests for legal

25advice, and not on "low frequency high cost" matters.

In several respects his assumptions must be now 
doubted. Stolz was writing at a time when group schemes were 
new and, indeed, were still outlawed by the Canons of 
Professional Ethics. The experience with group legal 
services was limited. The typical scheme is not now 
restricted to small expense, high frequency cases. As will 
be shown below, the range of benefits available under group 
schemes is extensive. This is not to deny that the nature of 
the scheme may merely be a prepayment plan. For example, a 
house owner's co-operative that only provides a conveyancing 
service for members may be regarded as a prepayment scheme, 
since members join the group only to receive that service.



The membership dues defray the cost of the conveyance.

Also the experience from the operation of group
legal services indicates that not only are the matters on
which members of schemes seek assistance not necessarily low
cost, but also the frequency of using the service is not as

27high as that anticipated by Stolz. It is quite clear that
not all members of a group will use the scheme in any one
year. From statistics that have been compiled for the
American Prepaid Legal Services Institute, only at most 30%

28of a group would use the service at least once annually.

With this experience of group legal services, the 
more accurate assessment of the financing mechanism in a 
scheme is that it does amount to "risk spreading" and not 
prepayment. Not all members of the group will receive many, 
or even any, benefits under the terms of the scheme in a 
given period. Those members that do use expensive legal 
services can do so because other members of the group have 
not used the service. It is, in a word, "insurance". The 
Californian Bar's Committee Report on Group Legal Services 
describes this "insurance principle" in the following way:

"It is possible to spread the cost of legal services
over many to assure that the few who may be actually
called to incur the cost are financially 

29subsidised".

The annual premium is thus not a prepayment for expected 
services in a year, but rather for services that may be 
needed in that year.

The application of insurance to the delivery of 
legal services has however, some problems. These problems 
relate to both the peculiar nature of legal services, and 
the likelihood of their occurrence, and general problems 
which arise when insurance is applied to the provision of

0



professional services. Many of these problems are avoided, 
or at least minimised, if the insurance mechanism is based 
upon a group. The existence of the group however cannot 
eliminate all the problems faced in the administration of a 
group scheme. The structure and organisation of the plan is 
also important. These features of administration are 
considered in the next and subsequent sections of this chap
ter, while the difficulties with insurance are isolated 
below.

(i) Adverse Selection

Adverse selection is a particular phenomenon of
30insurance. It occurs when an insured has taken out insur

ance against a contingency which the insured knows will in 
all probability eventuate. Translated into insurance against 
legal expense, a person will join a scheme knowing that he 
will be utilizing the benefits that are available. For 
example, a person knowing that he was to move his residence 
may join a scheme which covers legal expenses associated 
with conveyancing. Once the conveyance is completed, the
person leaves the scheme. He has received benefits far 
greater than he has ever contributed to the scheme. If some 
members only belonged to the scheme to have legal work 
performed which they know would be undertaken, then the 
"risk” is not spread evenly among the insured. The existence 
of "bad risks" because of adverse selection could jeopardise 
the financial base of the scheme.

This problem is particularly acute in the
insurance of legal expenses because of the nature of the 
contingency for which the insured is covered. The use of 
legal services is often not fortuitous but is within the
control of the insured. For example, the insured decides
whether he or she is going to buy real estate or seek a 
divorce. Likewise, the seeking of advice prior to the 
entering into a transaction (preventive law) is also within



the control of the insured. Normally, insurance involves 
fortuitous contingencies: events which occur beyond the
control of the insured, such as storm damage to a house, 
injury in an accident, or even the suffering of an illness. 
Legal services are different. The use of a lawyer may be 
unplanned, as when a lawyer is consulted following an 
accident. Many other legal needs do arise because of the 
planned action of the individual. Unless account is taken of 
this problem of adverse selection, the use of insurance in 
the provision of legal services is inappropriate. As will be 
shown, the basing of insurance upon group goes a long way to 
minimising this difficulty.

(ii) Moral Hazard

Moral hazard is another phenomenon of
31insurance. While the problem of adverse selection relates 

to persons deciding to join the scheme to protect themselves 
against a foreseeable event, moral hazard relates to people 
who already are members of the scheme. The insured acts 
"more recklessly" than he would normally because he knows 
that he is covered by insurance. In the context of legal 
services, the insured is more willing to sue or defend a 
legal suit because of the existence of the insurance. Again, 
the ability of the insured to influence the occurrence of 
the event against which he is insured, exacerbates the 
problem of moral hazard.

This problem of moral hazard is sometimes referred
to in the context of over utilization of services by group
members. The member may think "I did not get my money's
worth" and demand more services from the plan. As Pfennig-
storf and Kimball say: "the insurance feature (that is, the
necessity for many to contribute so that the few large
claims can be paid) is easily forgotten. The attitude of 'I
have it coming to me' tends to escalate claims and thus 

32costs." As explained later the problem is one which may be
curtailed by the use of a group, although the structuring of

33the benefits and contribution tables also have to be considered.



24

(iii) Third Party Payer

One feature of the use of the "insurance
mechanism" in the delivery of legal services is that a third
party to the lawyer client relationship pays the lawyer. The
presence of a "third party payer" in a professional service
has caused difficulty in the context of health insurance in 

34 35Australia and overseas. An analysis of these diffic
ulties indicates that there could be similar problems if 
insurance is used in the delivery of legal services.

The major problem is that introducing a third 
party payer may increase the cost of the service. Although 
this may not affect a group legal service in the short term, 
in the long term, insurance against the cost of legal 
services may not offer any cost advantages and indeed 
contribute towards an escalation in the cost of legal 
services. In the area of health services, there has been an 
"explosion" in costs. In the United States between 1959 and 
1969, doctors' fees rose at twice the rate of the consumer
price index, while hospital charges rose at five times the

36consumer price index. In large measure this was due to
medical and hospital insurance.

The inter-relationship between health cost
increases and the third party payer feature of health

37insurance is complex. However, there appears to be two
factors instrumental in the cost escalation. The first has 
been the tendency of the health professional to increase the 
cost of professional services. "The patient is not paying, 
the health fund is. I can increase my costs without 
affecting my patient." This attitude of course can only 
occur in those insurance schemes where there is no control 
over the cost of professional services. The insurer has no 
scale of fees, and reimburses the professional on the basis 
of the fee agreed between the practitioner and the patient.



Even a reimbursement on the basis of the "usual and
3 8customary charges" is open to abuse. However, a health 

insurer is left with no other option than to adopt this 
method of reimbursing the professional. If, for example, 
there is no independently determined fee scale, like a scale 
determined by a legal professional body in an open panel 
scheme or that fee determined by the group in a closed panel 
scheme, there will be an upward pressure on costs because a 
third party pays the legal fees.

The second factor in health insurance, and more
difficult to detect, is the payment by the third party payer

39for unnecessary professional services. All doctors are
remunerated in Australia on basically the same fee scales.
This has meant the only differential between doctors is the
amount and nature of work done. The more work the doctor
does the more he receives. Also the more complex the work
the doctor does the more remuneration he receives. There is
thus a very substantial encouragement to provide unneeded
services to the public. Doctors perform operations of
marginal utility merely because health coverage was

40available.

Preble Stolz paints a similar scenario in the 
legal field. He cites the example of a fund which pays 50% 
of the legal fees in an action recovering $10,000. The fees 
for being successful, without the insurance mechanism, would 
be $1,000. With insurance the lawyer feels that he may incr
ease the amount of work he does upon the case and therefore 
charge $2,000. As the insurance fund is paying for 50% of 
the fee, the client is again paying $1,000, while the lawyer
is receiving an additional $1,000, presumably for extra

41services provided. Stolz defines this abuse in these
terms: "using the proceeds of insurance to pay for something
that the insured would not buy if it were not for the insur- 

42ance benefit".

The opportunity for the abuse of this system is apparent.
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(b) Insurance and Groups

As the definition indicates a group legal service 
involves members of a group. The group is used for two 
reasons. The first is that by using a group, the extent of 
those problems outlined above relating to the insurance 
mechanism may be minimised, if not eliminated. The second is 
that a group offers advantages in the delivery of legal 
services over schemes which either do not use a group or 
rely upon the traditional fee for service arrangements.

(i) The Group and Insurance Problems

Insurance against the cost of legal services 
causes difficulties with the actuarial base of a scheme as 
well as creating long term problems relating to the inter
vention of a third party payer. Basing a scheme on a group 
does not remove all of these problems, though many can be 
minimised. The basic reason for this is that the membership 
of a group is known and that a greater control can be 
exerted over group members through the group than un
associated individual members of the community.

The problems of adverse selection and moral hazard
are not completely eliminated by using a group. A group
however, will circumvent many of those problems relating to
the accumulation of bad risks. Much depends on the nature of
the group. If the group scheme requires all group members to

43be covered by the legal service program, this will 
eliminate the problem of adverse selection. The scheme will 
not merely attract those that would wish to use the scheme 
for a major expense and then leave. Also such a scheme will 
automatically have a cross section of "risks" and therefore 
not merely have those who would excessively use the scheme. 
If on the other hand, membership of the scheme for group 
members is not compulsory, there may again develop those 
problems of adverse selection and moral hazard. This
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distinction has been found in the operation of voluntary
enrolment plans and (true) group plans in the United States.
60 to 80 percent of members of a voluntary plan will use
benefits during a year, while the corresponding range of
compulsory groups has between a 10 and 30 percent 

44utilization. The extent of utilisation is thus an import
ant aspect of maintaining costs.

The basing of insurance on a group is not the only 
means of remedying the problem of "moral 'hazard". The 
problem may also be minimised by giving special 
consideration to the structure of the benefits and contrib
utions. Similarly, the problem of adverse selection in 
voluntarily enrolled groups may be reduced. Members therefore 
may be dissuaded from using the scheme repeatedly. These 
types of restrictions are considered later. This approach 
however is only second best - the better method is to base a 
scheme on the membership of the whole group.

In addition to lessening problems with adverse
selection and moral hazard the basing of insurance on a
group offers to plan administrators greater cer tainty in
determining the financial base of the scheme. This
determining of the level of premiums and the scope of
benefits has been a particular problem for group legal
services in the United States. When schemes were starting,
there was little experience with both lawyer usage rates and
the cost of lawyers' services. However, by having the/opportunity to budget with a known level of premium income,
that assisted administrators in planning the' actuarial base
of the scheme. In one of the first schemes established, the
one at Shreveport, the known size of the group helped the
administrators in setting the premiums. Until some
indication could be obtained about usage, there was a
guaranteed income from the initially high premiums though

45subsequently, members' contributions were reduced.
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The problems associated with a third party paying 
for legal services, may also be minimised if a group is 
involved. This time the group is effective because the group 
entity, the administration of the plan, will exercise 
control over aspects of the provision of legal services. 
This might relate to the level of benefits the member 
receives or the amount and cost of the services the 
professional provides. However, the degree of control that 
may be possible will depend on the type of scheme involved. 
Some schemes, such as closed panel schemes, will give 
opportunities for greater control than open panel schemes. 
Generally, however, the experience of health insurance in 
the United States indicates that any scheme based upon a 
group will have far greater control than ones of general 
insurance.

In the United States the Health Maintenance
Organisation Movement (the medical equivalent of group legal
services) arose out of unsatisfactory aspects of a third
party paying in health insurance. The Blue Cross and Blue
Shield provided no control over doctors charges and the
nature and extent of medical services. The Health
Maintenance Organisation, now seriously being canvassed in 

46Australia, is a "medical care delivery system which
accepts responsibility for the services for a defined 

47population". One of its major advantages is that because 
they organise the delivery of health services to a known 
number of people and are able to control professional 
remuneration and patient usage they are able to provide 
health services at less cost than ordinary health insurance. 
A group therefore again helps minimise the problem of a 
third party paying for professional services.

(ii) Other Advantages of Groups

Legal insurance primarily is based upon a group 
for financial and actuarial reasons. There are however other
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incidental advantages in using groups as a means of
providing legal services. A group, because of its size and
bargaining power, may be able to obtain advantages in the
provision of legal services for group members which an
individual may not be able to obtain. The notion of
collective action in the co-operative and the trade union
movement can also apply to the delivery of legal services.
For example, the Berkley Co-operative believes that as well
as providing groceries cheaper for members, it can also

48provide cheaper legal services for members.

A group can use collective action in any number of
ways to assist the operation of the legal service program.
Groups like trade unions may through collective action
obtain financial support for a group scheme from an 

49employer. Groups could also use collective bargaining 
power to obtain a favourable arrangement with the lawyers 
who will provide the legal services for the members. Because 
a group can provide a volume of legal work for lawyers, it 
may be able to obtain more favourable fee scales, whether 
through open or closed panel arrangements.

Collective action may also affect the legal posit- 
50ion of members. An individual acting alone, without, say,

a trade union behind him, may not be able to negotiate with
opponents with the same force as a member of a group legal
service. This may be a benefit of collective action,
however, it is a benefit which may be used in those
instances where there are repeated claims of group members

51against the same defendant. In the United States group 
schemes can mount class actions. In Australia this would not 
be possible, although a group scheme could sponsor a test 
case if many of its members encountered a similar problem.

Some further advantages of groups should be noted.
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1. A group can be used to channel funds into a 
scheme from sources other than individual 
group members. For example, without a group an 
employer may be unable to contribute towards a 
legal service program.

2. A group can provide advantages to the provider
of the service. Not only can a group guarantee
potential clients, it can allow the
development of routinised methods and

52economies of scale.

3. A group allows a broader based legal services
program to be implemented. For example, a group
may be able to implement a legal education

53program amongst members. The group could use 
its existing newsletter or magazine for this 
purpose. Examples of these activities are given 
in a later section of this chapter.

In summary, the use of a group does have very real practical 
advantages, as well as financial benefits.

4. Issues in the Financial Structure and Operation of a 
Scheme

For both economic reasons relating to the "insur
ance mechanism" and the practical reality of group activity, 
insurance against legal expense is based upon a group. How
ever, the mere fact that a group is used does not mean that 
other requirements are not necessary for the successful 
operation of a group legal service. The determination of the 
financial base of a scheme is the most important issue in 
this regard. This section considers those factors which 
determine this financial base of a group legal service and
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drawing upon United States experience and preliminary 
Australian studies some cost predictions are made. The two 
factors which need to be considered are:-

(a) the utilization rate of the scheme by group 
members; and

(b) the cost of the type of cases handled by the 
scheme.

(a) Utilization

54

"Utilization" is the extent to which a member of a 
scheme takes advantage of benefits. This figure (expressed 
as a percentage) may be computed in the following way:-

Utilization Rate Number of claims on plan benefits 
Total plan membership

(xlOO)

The utilization of a benefit relates to each use of the 
service in a given period. This is to take into account a 
member using a service several times in the counting period. 
Further, what amounts to a "claim" upon a scheme can vary. 
Mere simple advice is not a claim; the opening of a file is.

(b) Cost of Service

The utilization rate alone is not sufficient
information for a plan to determine either the "premium"
rate or the benefit table. Some legal matters will cost
considerably more than others. Account of this has to be
made. Lilly, who has undertaken a study of the financial
aspects of group legal services, combines all services into

55several category types. These category types could accord 
with the type of benefits a scheme offers. What then is 
crucial is the factor he calls severity: the average cost
per type of case. This fact of severity could be expressed 
as

$ Total cost of category typeSeverity
number of cases.
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Lilly speculates that the severity (or the average
cost per type of case) may be more important than the
utilization rate. He reasons that this is possible because
"a plan may have more control over costs than it does over
the number of occurrences. For example, in a modified panel
(closed panel) the plan administrator and/or the board of

56directors set salary policy".

' His argument however, must be questioned. Severity
5 s important, however, for the very reason that it is 
capable of control, and the utilization rate is unknown and 
not so capable of control, it is submitted that the 
utilization rate is the more important variable in the 
creation of the financial basis of a group scheme.

(c) The United States Experience

The two factors of utilization and severity deter
mine the level of contributions required and the range and 
nature of benefits provided by the scheme. There has now 
been sufficient experience with group^egal services in the
United States to obtain an indication/what their figures are

57and therefore what the premium level could be. In Lilly’s 
study, he found that the average utilization rate for a

C  Qcross section of plans was 21.8%. Except in one instance,
the utilization rates for open panel schemes were lower than

59open panel schemes. Table A below sets out these
iutilization rates broken into the categories of legal work. 

These rates however, should not be taken as settled. For 
example, experience has shown that they are particularly 
sensitive to stimulation through advertising campaigns and 
education programs.
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Lilly also examined the average legal cost per 
61case type. Although the figures relate to American legal 

practice charges, and therefore not relevant to Australia, 
it is significant that in all but one category of case the 
closed panel scheme was significantly cheaper than open 
panel schemes. In several types of matter the closed panel 
scheme was half the cost of an open panel scheme. This issue 
is pursued again in section 6 of this chapter where open and 
closed panel schemes are compared.

Although it is dangerous to reach firm conclusions 
in what is a reasonable premium level, Lilly does settle on 
a figure. In this regard his figure relates to 1978 prices. 
He says:

"It is interesting to note that a payment of five
dollars ($US) per month per plan participant
should be sufficient to finance a prepaid legal
expense program under all but one plan listed in
Table 8. Yet, the figures are probably high. In
the long run a cost of from three to four dollars
per month per participant may be reasonable since
the plan data includes some start up costs and

61asince there appears to be excess reserving."

His figures accord with those schemes set out in the Append-
61 Idices and other studies. The Shreveport Plan operates on 

the basis of 4 cents an hour contribution per member which 
represents about $50 per member per year. In fact this 
scheme is most probably at the high end of the range of 
premiums for group schemes.

(d) Australian Premium Levels

Unlike the United States, there is no experience 
in Australia from which one can obtain both utilization and
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severity rates, and hence premium levels for group legal
services. However, using the results of research conducted
by Ohman and Scupi of the National Resource Centre for

61cConsumers of Legal Services and the author's recent
6 X cisurvey of Australian Lawyer usage, some estimate is

possible.

Ohman and Scupi used the lawyer usage data
generated by the American Bar Association - American Bar

61eFoundation study on the Legal Needs of the Public as an
indication of utilization rates in a group legal service.
They compared this figure with actual utilization rates of
nine group schemes. They concluded that a plan utilization
rate will fall between the A.B.A - A.B.F.'s problem
incidence rates and the lawyer usage rate for the community.fi 1 "TThis occurred in 6 of the 9 cases examined.

In a recent study undertaken by the author, lawyer
usage rates were determined for the Victorian populate 

6iaion. & With these figures annual premiums in Australia were 
then tested to determine the likely average cost per case. 
Thus based upon the reported lawyer usage rate of 1.24 cases 
per year, a premium of $1.00 per week would allow the 
average cost of the member's case to be $210. This figure of 
$210 (or cost severity) is the average cost of all legal 
problems ranging from the drafting of a will to litigation 
which would be handled by the scheme. The figure of $210 per 
case may even be conservative. It is based on lawyer usage 
for all legal matters, however, as is noted in the study

"if either conveyancing or making a will is excluded 
(high lawyer usage categories) the mean allowance is 
increased to around $320 per problem and if both are 
excluded, to around $520 per problem."

The conclusion from this study is that it appears a group 
legal service could be organised in Australia at around a
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premium rate of a dollar per week. This however, is a 
calculation based only on existing lawyer usage rates, 
whereas Ohman and Scupi indicate that actual scheme usage 
rates is likely to be higher. In reaching a premium level of 
$1 per week it also is assumed that an average cost of $210 
per case will enable a scheme to provide an adequate range 
of legal service for members. Further examination is needed 
to determine whether the frequently occurring matters are 
high cost or low cost. Unfortunately this information is not 
available in Australia. In any event a premium of a $1 per 
week appears to be a reasonable starting point in Australia 
for setting the premium level.

5. Varieties of Group Legal Services

All group legal services involve the notion of 
risk spreading amongst a group of participating members. 
However, not all group legal services are the same. There 
are many different varieties of schemes, each with their own 
emphasis and peculiarity. This section attempts to categ
orize some of this great variety of schemes, while at the 
same time illustrate features of group legal services in 
operation.

Many methods of classifying schemes have been
fi ?used. One early way was to refer only to the group0 0sponsoring the legal service plan. Another way has been to

only refer to the relationship between the scheme and the
lawyers providing the legal service. On this basis the

64scheme is either an open or closed panel plan. Both of 
these factors are relevant to categorising group schemes, 
though for the present purpose, they are each only one 
aspect of five elements in a group legal service. These 
elements are present in all group schemes, though not 
necessarily in the same way. These five aspects are examined 
below.
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a. The nature of the group.

b. The administration of the service.

c. The relationship between the scheme and lawyer.

d. The range of services covered by the scheme.

e. The financing of the scheme.

These aspects of a group legal service are 
illustrated by schemes that currently operate. Four of these 
schemes are described in the appendices. They are examples 
of a cross-section of group legal service schemes that 
operate in the United States. The schemes are: -

Appendix A - Shreveport Bar Association Plan

Appendix B - Massachusetts Laborers' Legal Serv
ices Plan

Appendix C - Philadelphia Federation of Teachers 
Legal Services Fund

Appendix D - Fortement Association, Inc.

Where relevant these plans are specifically referred to in 
the text. If other schemes also illustrate particular 
features of a group scheme they are also referred to.

(a) The Group and Group Membership

It has been established that a group is an essen
tial aspect of a group legal service. There are however, 
different types of groups which may be involved in the 
provision of services. These groups in turn may be of



38

different sizes. There are also various ways in which a 
member of a group (and his or her dependents) may become 
entitled to benefits under a scheme.

(i) Type of Group

There is no restriction on the type of group that
can offer legal services to its members. The experience with
group legal services has always been limited to pre-existing
groups. That is, groups providing a legal services scheme
also exist for other purposes. Hitherto the legal services
scheme has been a subsidiary rationale for the existence of
the group. The groups that have provided legal services are

65many and varied. They include trade unions, employees of
, . , . 6 6  , . 67particular companies, consumer cooperatives, credit

u n i o n s , s t u d e n t  associations,^^ and credit card 
70holders. It is conceivable that a group could be formed 

specifically for the purpose of providing legal services, 
although this may create the problems of adverse selection 
which were discussed above. Such a group therefore would 
only have those advantages which relate specifically to the 
existence of the group. No groups of this nature exist in 
the United States.

(ii) Size of Group

Although many types of groups may be involved in
the provision of legal services, there is a possible
limitation on the size of the group. A group which is too
small may not be economically viable to offer a legal
service to members. This limit will depend on such variables
as the nature of the legal service provided, and how that
service is organised. The Shreveport Plan (Appendix A), for
example, applied to a group of some 583 members. A group of
that size appears to be approaching the lower limits of

71economic viability. Similarly, a group should not be so 
large that it becomes unwieldy. Although a large group may 
achieve economies of scale this could detract from the
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quality of the service that is provided. Also within a large
group, the lay member may not have the same opportunity of
influencing the operation of his group legal service. Again
variables make it difficult to indicate a possible upper
limit. Important among these is whether the legal services
are provided in decentralised offices. Some group legal
services in the United States are presently operating with a

72membership in excess of 140,000. Again this may be the
limit.

(iii) Compulsory or Voluntary Membership

Even though an organisation may establish a legal 
services plan, that does not mean all members of the group 
automatically receive the scheme's benefits. Membership in 
the plan may be voluntary, depending for example upon the 
payment of an additional subscription covering the cost of 
the service. Understandably these voluntary programmes cause 
administrative problems, in particularly with adverse 
selection. As stated above, utilization of voluntary schemes 
is much higher than those which have compulsory membership 
of the scheme.

It is possible for a scheme to adopt counter
vailing measures that minimise the problem of adverse 
selection in a voluntary scheme. These measures relate to 
structuring the premiums and benefits so that there is a 
disincentive to abuse the scheme's benefits. For example, 
the Fortement Association Plan provides for voluntary 
enrolment. However, Clause 12 of its General Provisions 
stipulates that if a member withdraws from the plan after 
the receipt of a benefit, he must pay "his fees for at least 
the remainder of his Plan year". Some legislative regulation 
of group legal services endeavour to minimise the problem by 
providing that a scheme cannot become operative until a
certain number of the group have "signed up" for the 

73service. Obviously the better arrangement is that all 
members of the group are covered by the scheme.
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(iv) Eligibility

The benefits of a group scheme may extend only to
the member (Shreveport Scheme) or to spouses and dependents
(Massachusetts, Philadelphia). The Fortement schemes
present a hybrid possibility with the member paying an
additional fee if he wishes the benefits to extend to his
spouse and dependents. Some schemes may also extend coverage
to former members of the group. For example, a retired trade
unionist may still receive legal service benefits from his
former union. The Legal Services Plan of the Laborers'
District Council of Washington, D.C. and Vicinity, provides
for retired members and their dependents. The term 'retired
members' is defined for purposes of these eligibility
requirements to include any person receiving a pension from
a District Council Trust Fund and any person eligible to
receive such a pension whose application for such a pension 

74is pending. One other common extension of eligibility is 
to provide coverage for the spouse and dependents of a 
deceased plan member for a certain period of time after his 
death. The Massachusetts plan provides coverage till the end 
of the deceased member's period of entitlement. One 
exception to the inclusion of dependents is if the legal 
matter involves the member. Thus in the Shreveport Plan a 
family member does not receive coverage unless the covered 
member authorizes that coverage.

(b) Administration of the Service

The administration of a group legal service may be 
carried out in several ways. Even within these structures 
there are numerous possibilities and permutations.

(i) The Group

The group's pre-existing administrative structure 
may administer the scheme. That is, an additional benefit 
may be provided within the group's existing organisation.
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This form of administration is unusual if the group provides 
a comprehensive legal services plan. Usually only small 
referral schemes not requiring an extensive administrative 
effort are controlled by the group itself.

(ii) Separate Administrative Entity

The creation of a separate Legal Services Trust is 
the most common form of administering a closed panel legal 
service scheme. The trust may be solely a creature of the 
sponsoring group: all the trustees are members of the group.7^a 
Alternatively, the trustees could be drawn from a variety of 
sources: employers, if it is a union scheme, the local bar
association and members of the group. Of the four schemes 
described in the appendices, all except Fortement, adopt the 
trust format. The role of this organising entity however, 
varies. In the Shreveport scheme it acts as a referral point 
to private practitioners, while in the Massachusetts scheme, 
the entity not only administers the finances of the program, 
but also employs the lawyers. The administrators of the 
scheme are employees of the trust.

(iii) Contracted Administrators

Instead of the group itself creating a separate
entity to administer the scheme, it may engage an outside
party specifically to administer the scheme. The Fortement
Association plan is one such plan administrator. That
organisation provides its "prepackaged" scheme to in excess
of 70 groups in and around Washington, D.C. These groups in
turn pay a fee to the association for operating the scheme,
though the groups themselves have to finance the plan out of
their own revenue or the contributions of members. The group
can select the firm of lawyers who will provide the legal
services for the group members, though in other respects the

75Fortement Association operates the scheme.
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The Fortement scheme is a closed panel plan. Open
panel schemes also can use outside plan administrators. In
fact most open panel schemes are of this variety because
they need the co-operation of the local bar association. The
Shreveport plan although not involving an insurance company
does show the important role a bar association can play in

76getting lawyer support for an open panel scheme. The bar 
can guarantee the involvement of a cross section of lawyers 
which otherwise may not be possible.

Although these different structures are available 
to a group, additional features could be incorporated within 
anyone of them. For example, a group which administers its 
own scheme may wish to cover itself against the risk of 
financial loss. Such a group could seek reinsurance. Another 
relevant consideration is whether the scheme is intended to 
operate on a non-profit basis. The schemes described in the 
appendix are all non profit, though it is common for an 
insurance company to administer and run plans for profit. 
The issue of the profit base of a scheme is relevant to the 
laws of legal professional practice which are described in 
Chapter 5.

Other features concerning a scheme’s operation 
should be noted.

(iv) Lay Involvement

The involvement of group members may vary 
enormously. Those groups that administer their own scheme, 
either through a new entity or their existing structure, 
offer a greater opportunity for lay participation. In the 
Philadelphia and Massachusetts schemes the controlling body 
of the scheme is composed of group members. In the 
Shreveport Plan the trustee members must be approved by the 
group members. The Fortement association provides for no 
group member involvement - a structure which is typical of 
those offered by insurance companies. The group buys the
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"legal insurance package" and it is left to the insurer to 
run the scheme. Greater say may be possible if the group 
itself establishes its own legal services entity, which is 
then administered by an insurer or the bar. This is how the 
Shreveport scheme is run.

(v) Quality Control

Although quality is difficult to assess in legal
services, a quality control mechanism may still be
incorporated into the structure of a group scheme. One
method of doing this is by using only "quality lawyers",
that is, lawyers who possess the requisite skills to handle
the legal problems of the members. There is greater
opportunity for this to occur if the scheme itself employs
its own lawyers. In one closed panel scheme, a rigorous
recruiting and screening process was adopted. There were

771,500 applications for 23 positions.

Even with a system of screening lawyers in a 
scheme, the quality of the service cannot be guaranteed. 
Some commentators have advocated that quality control 
mechanisms (other than the selection of participating 
lawyers) be incorporated in schemes. Supporters of quality 
control refer to mechanisms devised and used in the medical 
profession. As a part of the Medicaid and Medicare
programmes, peer review panels have been introduced to 
improve the general standard of health care. The review

ibodies are known as Professional Standards Review 
Organisations (PSRO'S).  ̂ These committees use two methods 
of assessing the quality of medical services. The first is 
known as "outcome analysis". In this the overall result of 
the encounter with the professional is analysed. The second 
method of assessing outcome is by using "process analysis". 
Whereas a favourable outcome may belie incorrect procedures 
adopted in the treatment of a,patient, "process analysis" 
examines all the procedures adopted in the treatment of a
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patient against what a peer group determines to be a 
reasonable course of action. Using this method the question 
is asked: was the correct treatment used, despite the fact
that the patient recovered? By using these two methods the 
quality of the medical service is effectively monitored.

There are difficulties in transposing these ideas
80of quality control to the provision of legal services.

Some of the activities of lawyers are not readily evaluated
either in terms of process or even outcome. For example, the
independent action of a court cannot be considered as part
of any process or outcome in a legal case. This however,
does not mean that none of the activities of a lawyer is
answerable to quality control. Those services that do not
involve negotiation, or the active involvement of an outside
party are activities in which a measurable process can be
determined. For example, conveyancing transactions and
probate applications can be measured against an agreed
routine procedure. Failure to observe such a procedure would
reflect on the quality of the service provided. Such "peer
review" processes can be an important quality control aspect
of a scheme. At the moment, except in research projects,
quality control mechanisms do not exist in group legal

81service projects. In fact in the Shreveport Plan there is 
a specific disclaimer of the competence of the lawyers the 
members choose.

(vi) Grievance Mechanism

Although group schemes do not have quality control 
procedures incorporated into their administrative framework, 
many do have grievance procedures for group members. The 
Massachusetts scheme has a Review Committee which in 
addition to having the general responsibility of reviewing 
the operation of the scheme, also handles complaints. 
Ultimately, in this scheme the complaint can go to 
arbitration if the member is dissatisfied with the Review



Committee. The Shreveport Plan provides a similar complaints 
mechanism. The Fortement scheme has a grievance mechanism, 
though is far more limited.

Just as the members may wish to complain about the 
scheme, so the scheme may be dissatisfied with the quality 
of services provided by the lawyers. The most usual 
complaint in this regard would be the cost of a particular 
service. This would usually arise in an open panel scheme 
when an insurer would query the amount claimed by the 
lawyer. The control that can be exercised in this regard is
i • .4. ^  82limited.

(c) The Relationship Between the Group and the Lawyer

Although the group and group members may have an 
extensive role in the organisation and administration of the 
group legal service, ultimately legal services will be 
provided by qualified lawyers. There are two aspects to the 
relationship between the group and its lawyers: first, the 
way in which the group member obtains legal assistance; and 
secondly, the way in which the lawyer who provides that 
assistance is remunerated. Both of these aspects depend upon 
whether the group legal service is an open, or closed panel 
scheme.

( i) Closed Panel

A closed panel scheme is one in which the legal 
assistance is provided by a known, restricted number of 
lawyers. These lawyers may be either in house salaried 
practitioners, or lawyers in private practice. The essential 
feature of this arrangement is that the group member has a 
limited choice of lawyer. The group member is restricted to 
the group’s choice of a salaried or closed panel practi
tioner.

Of the four schemes described in the appendix
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three are closed panel, although each reflects the special 
nature of the group. The Philadelphia plan involves one 
contracted firm of lawyers who handle the members' legal 
work. This firm has been chosen because of its proven record 
of assisting the group. Similarly, the Fortement Association 
involves one firm of lawyers for each group that uses that 
particular scheme. That scheme however, does allow some 
reciprocity with other lawyers if the lawyer of the group 
does not practise in the region where the plan member 
resides.

The Massachusetts scheme is basically a salaried 
scheme, though because of the widespread membership of the 
group arrangements are made with several local law firms to 
provide services to those members who cannot travel to the 
head office. That scheme also provides that in special cases 
it may be necessary for lawyers other than the employed 
lawyers to provide the service. This may occur because of 
the difficult nature of the case and its need for special 
expertise.

There are usually exceptions to the requirement 
that members have no choice in the selection of their 
lawyer. For example, the Massachusetts scheme allows members 
to consult with any lawyer, so long as the member is 
prepared to pay for that service. Another exception is if a 
conflict of interest arises. This may happen because the 
scheme is handling a matter which concerns two members of 
the group. The Philadelphia scheme has a provision to this 
effect. That scheme is prepared to meet the member's expense 
when he has been referred to a lawyer other than the one 
engaged by the group.

The closed panel lawyer may be remunerated in one 
of several ways. He may receive a fixed annual retainer for 
the work he does on behalf of group members. Alternatively



the lawyer may be remunerated on the basis of an agreed 
scale of fees. Such a scale may relate to existing scale 
fees, say 90% of the bar association's scale, or be calcul
ated specifically for the scheme. For example, the remunera
tion could be set at a flat rate of $200 for each divorce 
performed, or a fixed hourly rate. If the lawyer is employed 
"in house" invariably he is a salaried practitioner. This is 
not the only means of remunerating an employed lawyer. In 
Health Maintenance Organisations, medical practitioners are 
remunerated upon the basis of capitation payments and 
various incentive schemes (mainly related to maintaining the 
health of the subject group).

A form of capitation payment in a Health 
Maintenance Organisation is described below (Fig. 1). 
Although the example is a medical one, it does have 
relevance to a closed panel group legal service, 
particularly schemes in which the lawyer establishes a legal 
practice within the structure of the group. The idea is to 
pay the professional a basic retainer, plus the opportunity 
to increase that amount. For example, 100 patients 
contribute $35,000 as their membership premium. Of that 
$35,000, $5,000 is paid to the administrator for marketing, 
management, and reinsurance. Of the remaining $30,000 (the 
Doctor Provider A/c) $6,000 goes to the primary care doctor, 
and then $24,000 goes into the Referral Account. This money 
is used for the referral of patients to specialists, 
hospitals, drugs and out of area emergencies.

The amount given to the primary care doctor meets 
his outgoings and any surplus is his profit. If there is any 
deficit in the Referral Services account then the primary 
care doctor must pay 5% of the total value of his capitation 
(in th'is example 5% of his $6,000). This is the limit of his 
liability. Any surplus in the Referral Account, 50% goes to 
the primary care doctor and 50% to the Administrator.
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Fig, 1

100 patients $35,000
- $5,000 - Administrator

for marketing
management
reinsurance

$30,000
Doctor-provider A/c

Primary
Care
Doctor

Referral 
Services
A/c

$ 6,000 $24,000

8 3The arrangement allows the scheme not only to
use outside professionals (doctors being paid by the 
referral services account), but also the "employee" himself 
(the primary care doctor) is involved in private practice. 
In the example given there is an inbuilt disincentive for 
the primary care provider to refer matters to specialists or 
hospital. The utility of this method of payment is however 
restricted in legal services when there is no major cost 
item like hospital expense, although it is relevant to the 
extent it may prevent the heavy briefing of barristers or 
excessive litigation. If nothing else it is submitted that a 
form of capitation payment could be devised for the payment 
of lawyers in a closed panel group legal service. Such a 
form of payment allows the lawyer to continue in private 
practice and yet give financial advantages to the group.

(ii) Open Panel

restricted in his choice of lawyer. He is free to choose 
between any private practitioner. If the member is unsure of 
which lawyer to attend, he may use an existing referral 
system, or the scheme itself may operate a referral 
mechanism. The Shreveport Plan is an open panel scheme. The

In an open panel scheme the group member is not



members of that group may choose any lawyer to perform legal 
work or give legal advice. The plan itself is able to refer 
members to lawyers if the member does not have his own 
lawyer.

In some open panel schemes the choice of the 
member may be restricted. For example, a member may be 
required to choose a lawyer in a particular geographical 
area. Further, not all lawyers in an area may have agreed to 
participate in the plan. For a lawyer to participate, he may 
have to pay a joining or registration fee and give an 
undertaking that if the group is unable to meet his 
disbursements and professional fees that he has incurred on 
behalf of a group member, he will bear those costs himself.

The remuneration of the open panel lawyer has to 
be on a different basis to closed panel schemes. The scheme 
does not have the same control over the lawyer as exists in 
a closed panel. The lawyer therefore has to be remunerated 
in a way and amount which does not interfere with his normal 
practice. This may be done in several ways. First, the 
lawyer may be directly remunerated by the scheme. 
Alternatively, the member may pay the lawyer and then seek 
payment from the plan. A composite arrangement is that the 
group reimburses the member to the extent of a fixed 
proportion (for example 85%) of the fee charged by the law
yer. In this arrangement the member then meets the balance. 
In the Shreveport Plan the scheme directly pays the lawyer 
for the cost of the service. The lawyer submits a claim for 
costs from the scheme, and if it is within the member's 
benefit entitlement that expense is met.

The basis of the fee calculation, as with the 
closed panel, may vary. Typically, however, the fee is 
agreed between the lawyer and client. The lawyer merely 
charges the group member what would be his "normal and 
usual" fee (terms used in the Fortement agreement) for the
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particular work he has performed. This in turn could be 
related to the existing scale fee and would be subject to 
review by taxation in the ordinary way. This is the basis of 
the charge in the Shreveport Plan. The Plan does not purport 
to control in any way the charges of lawyers.

(d) Benefits and Coverage of a Group Legal Service

Eligibility for the receipt of benefits has 
already been discussed, although even for group members 
there may exist limitations on the benefits available. Such 
barriers are used to overcome the problems of adverse 
selection and particularly moral hazard. An example of a 
threshold requirement that a member has to meet is the need 
for a member of the Shreveport plan to pay the first $10.00 
of his legal fee. This excess charge is designed to 
discourage the frivolous use of the scheme. Other schemes, 
especially voluntary programs, may place a surcharge on 
services provided for new members, within a certain period 
of joining the scheme.

Membership coverage usually finishes when the
group member ceases to be a financial member of the 

84scheme. As mentioned above there are exceptions to this. 
For example, the Massachusetts scheme covers certain 
disabled group members. Another frequent exception is where 
the group member has died. In this circumstance the scheme 
will complete those matters commenced prior to the member's 
death, and in some instances benefits will continue for a 
period of time after the death for the member's dependents. 
This again happens in the Massachusetts scheme.

Although a group legal service provides a broad 
range of services for members, they are not unlimited. The 
financial viability of the scheme requires that there be 
some restrictions. Restrictions are usually placed both upon 
the type of legal matter involved, and the amount of legal 
assistance a member can receive. There are many ways in
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which these restrictions may be effected. The four sample 
schemes illustrate well these limitations. Basically there 
is a combination of the type of matters along with the 
amount of service provided for that matter. Depending upon 
the type of scheme the limitation on the amount of service 
can be made in different ways. The various permutations are 
illustrated below.

(i) Type of Matter

One way of restricting the services, and hence the 
cost of the scheme, is to restrict the range of matters that 
a group legal service will handle. Generally, all personal 
and family legal matters would be covered by the scheme. 
Despite this, there is a range of standard exclusions al
though not all exclusions will be present in each scheme. 
The Fortement, Massachusetts and Philadelphia schemes in 
addition to stating the exclusions also indicate what cases 
are being handled. The following matters are common 
exclusions.

1. All group legal services exclude legal 
services relating to the member’s own business interests. 
For example, there would be restrictions on conveyances of 
real estate a member can have performed.

2. If legal assistance is provided from another 
source, the scheme will not provide that service. In partic
ular, if the member is covered by the terms of a liability 
insurance policy, it is generally expected that the matter 
will be handled by the liability insurer. These are matters 
excluded by Fortement.

3. Given contingency fee arrangements in the 
United States, group legal services typically exclude them 
from the list of benefits. The reasoning for this is that 
the member will still obtain access to the legal system. 
However, not all schemes make this exclusion. The Philadel
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phia scheme includes contingent fee cases, though reduces 
the percentage for the lawyer from 33% to 25%.

4. Fines, penalties and damages are excluded from 
the benefits. The Massachusetts scheme does however provide 
bail up to a certain limit. Disbursements may also be 
provided by the scheme, though limits may apply. The 
Philadelphia scheme limits the disbursements to $100.00.

5. Criminal matters are covered by the plans 
though there may be some exclusions. For example, the 
Philadelphia scheme does not assist in traffic violations 
not involving the loss of a licence. The Massachusetts 
scheme limits its service to misdemeaners.

6. The position of a plaintiff action varies 
widely. The concern of group organisers may be to limit the 
amount of litigation handled by the group. The amount of a 
claim in the Fortement scheme has to exceed $200.

7. In addition to these self imposed restrictions
there are some restrictions placed upon group legal services
by government. For example, the Taft Hartley Act prevents
the member from either suing the employer (except in

8 5workers’ compensation cases) or the union. Some schemes, 
for example Shreveport and Fortement, exclude actions 
against the plan itself.

8. Some schemes exclude class actions. Both 
Fortement and Shreveport have this exclusion.

Even though schemes provide all other benefits not 
excluded, there can be a different emphasis in the nature of 
that service. Some schemes, for example the Massachusetts 
scheme, will have a particular concern for preventive legal 
practice and community legal education. The plan brochure 
states:
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"This Plan has been established to protect and 
advance the legal rights and interests of the 
beneficiaries of the Plan and their dependents. 
The Plan will emphasize the process of educating 
beneficiaries and their dependents as to their 
legal rights."

Other schemes, like Fortement, simply remunerate a lawyer
for a particular service and are not concerned about matters
relating to the legal education of the members. In fact it
may be financially impossible for such schemes to promote
schemes in this way because it may stimulate increased 

85 alawyer usage, and thereby make the scheme uneconomic.

(ii) Value of Services

In addition to a limitation placed upon the range 
of legal services provided limits are also placed on the 
value of legal services provided to a group member. The
technique used to achieve this depends on the scheme
involved. For example, in an open panel scheme strict finan
cial limits have to be maintained to ensure that the cost of 
the scheme is kept within practicable limits. A dollar limit 
on the services is imposed. This is the technique used in
the Shreveport Plan and the centrally organised Fortement 
Association scheme. In the closed panel schemes the problem 
is not so much financial but the inefficient use of the
lawyer’s time. Therefore in the Massachusetts and 
Philadelphia schemes there are hourly limits on the amount 
of services a member may receive.

(e) Financing a Group Legal Service

There are two basic sources of finance for a group 
legal service: either the funds come from the membership
itself, or from a source external to the group. In either 
event, the economics of the financial operation of the 
scheme require consideration of those issues discussed in
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section 4 of this chapter. They are not considered again 
here.

A group which is self funding, may be able to 
provide the service out of existing resources of the group. 
These resources may be from membership dues, reserves or 
business activities undertaken by the group. Although in 
this latter instance, the membership is not specifically 
paying a premium towards the group legal service, the group, 
representing the members, still has to budget for the cost 
of the service. In other words, if it was not for the group 
legal service, the membership dues would be less.

If the scheme, like the Shreveport and Fortement 
Association Plans, is funded from members' contributions 
several issues arise as to how that amount is collected. The 
Shreveport plan relies on the deduction of an hourly 
contribution from the member's wage. The Fortement Associa
tion also has this method available to groups, though a 
group could require a member to pay separately for the legal 
service scheme.

Another issue that is important in the collection 
of contributions for a group legal service is whether it 
will be set at a uniform level throughout the whole of the 
group. For example, there may be a premium advantage for 
those members of the group who use the scheme only infre
quently, if at all. At the moment all premium rates are uni
form throughout group schemes, though the situation may 
change. The same issue has existed in the field of health
insurance for many years. The dispute there concerns the use

86of "community rating" and "experience rating". "Community 
rating" is where no account is taken in the setting of the 
premium of the health of the insured. The result is that the 
healthy members of the community or group subsidise the 
unhealthy. On the other hand, "experience rating" takes into 
account the health of the insured in setting the premium. 
Although this may mean cheaper insurance for the healthy 
person, it means that health insurance for those susceptible
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to illness becomes prohibitive. Taken to its extreme, it can 
mean only those who do not need insurance, the healthy, have 
access to reasonably priced health insurance. This problem 
does not yet occur in group legal services, but it is an 
issue which should be noted.

If a group is not self financing, it may receive 
funds from outside sources. With trade unions, the union can 
obtain the group legal service as a fringe benefit of the 
employment relationship. This has happened in the Massach
usetts and Philadelphia schemes. In those cases the scheme 
has been totally funded by the employers. This possibility 
has been formalised in the United States under the terms of 
the Taft-Hartley Act. This legislation is discussed in 
Chapter 3.

Other sources of outside funds are limited. One 
source has been the philanthropic foundations. The Shreve
port Plan was in part financed from this source. Another 
source, though only limited in the United States, is the 
recovery of costs from the losing party. The Massachusetts 
scheme specifically has subrogated rights to recover any 
costs that may be awarded by a court. The money recovered is 
then used for the financing of the scheme.

One final aspect of the financing of a group legal 
service is the arrangements upon the financial failure of 
the scheme. The scheme may not be able to meet its stated 
undertakings. For example, it may not be able to provide the 
agreed level of benefits to the group members or remunerate 
the lawyers as it had anticipated. Such a failure may relate 
to a miscalculation of the premium income required or the 
occurrence of a different usage patterns by the members. The 
failure could also be due to just poor management.
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The parties that can absorb the collapse of a 
scheme are the members, the lawyers, the group, or an insur
ance company. In practice, the financial loss will be borne 
by a combination of participants in the scheme's structure. 
In some open panel schemes the risk of loss is assumed by 
the lawyers who provide the legal service. In others it is 
the group entity itself. It may be possible for the groups 
to reinsure against the possibility of such loss. If the 
scheme is run and administered by an insurance company, such 
as are many of the bar schemes, then the loss of the 
operation in relation to the group legal service would be 
borne by the company. Also, depending upon the nature of the 
group and the nature of the scheme, members could bear the 
loss. This is the case if it is a scheme in which the group 
itself operates the plan.

6. Open and Closed Panel Group Legal Services

(a) Introduction

Despite the great variety of group legal services, 
all schemes have tended to be classified according to 
whether they are open or closed panel schemes. As section 5 
shows this is only one consideration in a whole range of 
matters that describe the type of schemes that operate. This 
has however, become the prominent distinguishing feature 
because it was the centre of the ethical controversy that 
surrounded the introduction of group schemes in the United 
States. Although the next chapter examines this'background 
in detail, it is necessary to note here that in the United 
States there has been considerable debate as to the 
respective advantages and disadvantages of these 'two types 
of schemes. Originally this debate focused on the ethical 
implications of both schemes, but later it came to include 
the issue of the effectiveness and efficiency of the two 
varieties of plans.

This debate is also likely to arise in Australia



if group legal services are introduced. It is therefore 
necessary that the issues in the dispute be fully canvassed. 
It is also relevant to ascertain which schemes operate more 
efficiently and effectively. For this reason the following 
section examines those evaluations which have been made of 
the two types of schemes in the United States. The scope of 
these evaluations has not been extensive and as a result 
reference is made to other studies that generally touch upon 
the delivery of legal services. The comparison that will be 
made between "open" ard "closed" panel schemes must therefore 
be heavily qualified. Despite this some tentative 
conclusions can be drawn.

(b) Evaluation of Open and Closed Panel Schemes

The nomenclature "open" and "closed" has in 
addition to describing the relationship between the lawyer 
and the group, come to stand for two different emphases in 
organising a group legal service. Of the schemes described 
in the appendices, the Shreveport Plan is representative of 
open panel schemes. It involves a small group and has active 
bar involvement. On the other hand the Massachusetts scheme 
is typical of many closed panel groups. It has 20,000 memb
ers, uses salaried lawyers and has not been closely assoc
iated with the local bar.

The evaluation of "human services" is an important 
aspect of government planning in the United States, and now 
also in Australia. In the recent Australian Parliamentary 
inquiry into health and welfare services, the following 
working definition of evaluation was accepted:

"Social program evaluation is the process of thor
oughly and critically renewing the efficiency, 
effectiveness and appropriateness of any program 
or group of programs."
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Evaluation is therefore relevant to governments. 
It is also important that consumers of services know which 
program provides the best service and promoters of schemes 
what scheme best serves their interest. Legal services, like 
other human services, can be evaluated.

The evaluation of legal services has however been 
piecemeal and if anything tendentious. The main issue has 
been the relative merits of salaried lawyers and private 
lawyers in the area of legal aid. The legal aid debate has 
focused on costs; the quality of the legal service 
(including the question of the freedom of choice in the 
selection of the lawyer); the accessibility the scheme 
provides to the legal system; the nature of the impact the 
scheme makes upon the problem of delivering legal services, 
the courts and the profession; and finally, the degree to 
which the scheme will gain acceptance by the profession and 
the community. These issues are also relevant to group legal 
services.

The United States Legal Services Corporation has
recently taken many of these features and devised a complex
evaluative program of several different means of delivering
legal services. This framework of evaluation is important
because the study included several open and closed panel
group legal services. The below figure illustrates how that
study measured the viability of different methods of
providing legal services. It should be noted however, that
the goal of the study was not to determine which method of
delivering legal services was the best, but whether
alternatives or supplements to the existing salaried legal
aid were as good. Salaried services were taken as the

87benchmark and all else was compared to them.
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Fig. I Measuring Viability

(i)

(ii)

Feasibil

Viability of 
Alternate; and
Supplemental
Delivery
Models

ity

Performance

Can the model be implemented?
Does the model comply with the 
Legal Services Corporation Act?
Can the model address the legal 
service needs of the client community?
Does the model have the support 
of lawyers?

Cost
Client satisfaction
Quality
Impact of the model

Although all aspects of the above "feasibility 
criteria" are not relevant to group legal services some are 
still important for their development. The below comparison 
will therefore only focus on those aspects that relate to 
performance; cost; client satisfaction; quality and impact. 
The important issue of legal profession support is also 
considered.

(i) Cost

The main advantage of the insurance mechanism is
that the fear of cost is removed. It appears however, that
depending upon the scheme involved, greater advantages may
be obtained with regard to cost effectiveness. Basically
there is a tendency for open panel schemes to cost more than

8 8closed panel plans. The reasons for this are explored
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below. In this explanation made clear at the
outset that "cost" in this sense is the cost that wrill be

89borne by the group member, through premiums or membership 
dues. Other notions of cost could be employed, such as the 
actual cost to deliver a legal service using the two 
schemes. These methods of calculating costs are not relevant 
to the user of the service. It is after all the premium 
level which is crucial for the member of the group.

(A) Inherent Features of Open Panel Schemes

In the discussion in section 2 on the insurance
mechanism, reference was made to certain inherent features
of a group legal service which have ramifications for the
cost of the service. These features mainly relate to a third
party paying for legal services. The point was made that
unless there was some control over both the remuneration of
the lawyer and the amount of services provided the costs of
the scheme may become prohibitive. In this context closed
panel schemes are able to provide a closer control over the
cost of legal services. This is done by employing salaried
solicitors as in the Massachusetts scheme or having a fixed
financial relationship with outside lawyers. An open panel
scheme cannot provide the same degree of control over the
providers of the service. This is especially true if the
private lawyer is renumerated at the "normal" and "usual"
rate. The Delivery Systems Study found that schemes
operating on this basis had little control over expenditure

90and their cost of operation became uneconomic.

In addition to closed panel schemes providing 
certainty in the financial planning of the program a closed 
panel scheme gives opportunity for the reduction of costs in 
the handling of routinised work. These factors were 
recognised early in the pioneering study of Preble Stolz 
when he compared the benefits of group legal services 
(closed panel schemes) v/ith legal insurance (open panel 
schemes). He states,
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"If a lawyer has enough divorce, landlord-tenant, 
garnishment, small estate, or workmen's compensation 
cases, he can become familiar with the relevant body 
of law and the kinds of factual background information 
he will need, and systemise his work in such a way as 
to reduce greatly the cost of servicing any particular 
case. This is especially true if he has enough work to 
justify training and using non-lawyers to make the 
factual inquiries, fill out the simple forms and the 
like. The lawyer retained to represent a group can do 
just that, and in the process he will be able to 
provide more legal services at less legal cost. A 
legal insurance scheme, because it uses lawyers from
the entire bar, cannot provide comparable economies of

i ,.91scale."

(B) Experience of Schemes

These above features of the two schemes have in
practice influenced the costs of operating the respective
plans. Open panel schemes consistently require a higher
premium income to offer the same level of service provided
by a closed panel scheme. Until recently the only
comparisons that could be made were between salaried and

92private practitioners in legal aid. Although there are
some methodological difficulties associated with these 
studies, they indicate that the salaried legal services are 
more economical than legal services provided by the private 
profession.

These studies have been applied to group legal 
93services. One comparison used frequently in this regard is

between the "unit cost" of work on a divorce handled by the
Shreveport Plan, the Wisconsin Judicare, and three salaried

94staff schemes of the 0E0. The results show that the cost 
of a divorce is less with a salaried (closed panel) scheme.
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Shreveport Winconsin PTLA UPLS CRLS
Judicare

Divorce $258.47 $182.89 $27.49 $3&.59 $58.50
Bankruptcy 330.57 226.70 35.43 45.92 181.89

PTLA = Pine Tree Legal Assistance (Maine)
UPLS = Upper Peninsula Services (Michigan)
CRLS = Colorado Rural Legal Services

The Delivery System Study itself has confirmed
that open panel schemes provide a more expensive service
than closed panel schemes. The report notes that those
schemes that remunerate the lawyer on the basis of "usual
and customary fees" had unusually high costs, whereas
"projects that had net hourly billing rates and established
fee schedules for particular types of cases had some control

95over the fees charged by participating attorneys".
However, even in those schemes where there was a fee scale,
"preliminary data suggest(ed) that panel attorneys often
charge the maximum allowed by the project’s fee schedules
for particular types of cases. This in turn implies that the
projects’ fee schedule is a prominent factor in establishing
attorneys' expectations and thus affecting the average cost

96per case for the project." In other words, there was a 
pressure on the cost of the scheme because there was a third 
party paying for the service.

The results of the Delivery Systems Study must be 
qualified because individual members of the group (and in 
that study it was the poor in a particular region) did not 
pay a set premium. In some schemes there was a notional 
calculation of the amount the member would have to pay, but 
in most this was impossible and the operating expenses were 
paid in one lump sum to the plan administrators. The 
American Prepaid Legal Services Institute, however, has now
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collected together data on several operating group legalo nservices. In a detailed actuarial examination, closed 
panel schemes consistently provided a less expensive legal 
service and even this position could have been improved
because closed panel schemes tended to build up excess

98reserves. The table shows the average cost per case
99category.

A. Open Panel* Closed Panel B. Open Panel

Family $237.37 $148.04 $239.16
Wills/Probate 114.85 114.42 210.16
Consumer/Debtor 146.23 72.30 72.41
Traffic/Automobile * 123.17 225.23
Housing/Real Property 101.00 110.17
Criminal 592.50 230.77 393.46
Miscellaneous 74.68 100.87 . 352.24

Figures are based on estimates of hourly cost of legal work

Although this research is based on data which may 
be far from accurate, the report notes that closed panel 
schemes have the lowest total cost. It adds that this is not 
surprising given the controls available to closed panel 
programs. The result therefore seems to be clear: closed 
panel group legal services provide a cheaper service than 
open panel schemes in the United States.

(ii) Client Satisfaction and Quality

The information that is available on client 
satisfaction is at best sketchy and unreliable. The Delivery 
Systems Study did consider the matter and indicated that 
there is no appreciable difference between models, but 
because of problems with confidentiality, the nature of
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those results have limited use.

One aspect of client satisfaction that is often
raised is the issue of "freedom of choice". This in turn
leads to the question of the quality of the service. Some
commentators, such as Brakel, argue that ultimately this is

102more important than the question of cost. The quality of 
open and closed panel schemes therefore has to be considered 
although it can only be done in a limited way. This study 
limits its analysis to the issue of freedom of choice and 
the use of quality control mechanisms in group schemes.

The issue of freedom of choice has been central to
103the development of group legal services. Here however,

only the quality aspect, and not the ethical and legal
104aspects, is examined. The contention is that any restric

tion on the choice of a lawyer will interfere with the 
member's relationship with his legal advisor. The mainten
ance of the integrity of that relationship is crucial in 
maintaining the quality of the legal service. The argument 
is that the lawyer in the closed panel scheme preserves the 
interests of his employer and not his client. This, apart 
from being in violation of ethical proscriptions, also
encourages "assembly line justice" and a resultant decrease 

105in quality. More generally, the closed panel scheme
interferes with the "free enterprise" ideals of government 
and erodes the fine traditions of legal independence. In an 
open panel scheme none of these abuses occur.

All of these contentions.are met by the proponents 
of closed panel schemes. They make the preliminary point 
that group members may not have any real freedom of choice. 
They ask: do members of group legal services either have
their own lawyer, or know lawyers sufficiently well to make 
an informed choice? As one author has indicated, a "lawyer
of choice is not part of the lifestyle of the average

106citizen." Cole reaches a similar conclusion though

101
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prefers to couch his argument in terms of "capability".
He asks:“is the member of the group capable of choosing his 
own lawyer? Can the member, with the knowledge presently 
available to him, know such matters as the type of problem, 
and what expertise is required to meet that problem?11 He 
feels that the group member is not going to have the 
necessary capability to exercise his freedom of choice.

Recent studies would appear to confirm these
108views. Few people have a family lawyer. Furthermore, a

delivery model in the Delivery Systems Study had to be
abandoned because it relied upon the capability of people

109choosing their own lawyer. Clients could not do this and 
a referral mechanism had to be established. Even in open 
panel schemes there is a referral service to assist group 
members select a suitable lawyer. The Shreveport Plan 
provides such a service.

Even if there is a genuine freedom of choice, the 
question still remains whether the restriction of choice 
affects the quality of the service. The major point here is 
that the salaried lawyer, or the lawyer who has a close 
relationship with the group, will not diligently represent 
the interests of the group member. There is no way in which 
this may be established one way or the other. Open panel 
advocates say that there is a potential for interference and 
that is sufficient to indicate that the quality is not as 
high as it is in private practice. The rejoinder to this has 
been that the private profession has for a long time itself 
been in situations where it represents both the interests of 
the client and another party. The example most frequently 
cited is liability insurance. As McCalpin, the former 
chairman of the American Bar Association's Committee on 
Prepaid Legal Services, said in testimony before the United 
States Senate Subcommittee on Representation of Citizens' 
Interests:

107
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"The independence of the lawyer is no more likely to be 
affected by the fact that he is retained by a labour 
union than by the fact he is retained by an insurance 
company to represent both its interest and that of the 
insured or by a group of citizens to represent their 
separate interests in what used to be called a class 
action. It is no more probable that a lawyer employed 
by a group will be improperly directed in the 
prosecution of an action than it is that a lawyer 
employed by a corporate government client will be so
.. . . ..nodirectored."

At most there is only a potential for interference with the 
lawyer client relationship, and hence the quality of the 
service. That potential for interference is no greater than 
that that presently exists within private practice.

A related aspect of concern is that within closed 
panel schemes laymen will be in charge of the group's legal 
service. At least under the bar sponsored open panel scheme 
the profession has full control over the scheme's operation. 
As one advocate of open panel schemes has said, "Is it not a 
contradiction to propose that quality professional services
be subject to the control of persons without professional

111training?" This is however, a misconception of the role 
of lay persons in closed panel schemes. There has developed 
a clear dichotomy between the management of schemes and the 
carrying out of the legal work. Lay persons (except 
paralegals) would not be involved in the latter. The 
Massachusetts scheme makes it clear that there is no 
interference in the lawyer's discretion in the handling of a 
member's case.

Another argument against a closed panel scheme is 
that the "integrity of the lawyer client relationship" may 
be affected by "assemply line" justice. In other words those
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very means of providing a cost advantage for closed panel
schemes, is the reason why the quality of the service that
is provided is not as high as it should be. Again proponents
of closed panel schemes point to the development of such
processes by the private profession in areas of conveyancing
and collections with no apparent concern from the
profession. In fact Baron and Cole indicate there does not
appear to have been any actual drop in the quality of

112service that is provided by closed panel schemes.

Some proponents of open panel schemes claim that
the independence of the profession will be undermined by the
advent of salaried lawyers in closed panel schemes. It is
this independence that maintains many of the virtues of the
legal system. Michael Zander, though speaking of salaried

113legal aid, highlights several adaptions of this theme. He 
says the independence of the legal profession provides 
relief from tyrannical government, through to being able to 
represent diligently the interests of clients. However, 
Zander rebuts these claims by saying,

"The method of payment and employment of (the lawyer)
guarantees nothing. Independence is more a matter of
values held by the lawyers than of organisation. Not
that organisation is wholly unimportant, but its

114importance should not be exaggerated."

The final criticism of closed panel schemes is 
that while open panel schemes encapsulate the spirit of free 
enterprise, closed panel schemes restrict that freedom. If 
the member of the open panel group wishes to obtain legal 
assistance, he is free to choose whichever lawyer he wants. 
Thus he has the opportunity to discard bad lawyers and 
choose only those lawyers who will provide a quality 
service. A closed panel scheme denies a member this right. 
This criticism however, depends upon a perfect market. As 
stated above in the context of lawyer choice, this does not 
appear to be the case for legal services. Any advantage of
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an open panel scheme in this particular regard is therefore 
more notional than real.

The freedom of choice debate will not be readily 
resolved. It happens to be an essential difference between 
the two types of schemes. From the above one may conclude 
that for every argument of the proponents of open panel 
schemes, there is a rejoinder from the supporters of closed 
panel schemes. It is therefore submitted that the freedom of 
choice question in the long term is overemphasized. Provided 
that a closed panel scheme has safeguards to allow members 
to choose their own lawyer, if a member wishes that (though 
the member may have to pay for this), no identifiable problem 
in the quality of service appears to exist. Unfortunately, 
the freedom of choice issue cannot be once and for all 
settled. It still continues in the United States and it will 
occur in Australia.

This still leaves the question of whether closed
panel schemes and open panel schemes provide in other
respects services of comparable quality. The Delivery
Systems Study did not isolate any glaring quality

115differences between open and closed panel schemes. Quality 
in this instance was measured by peer review panels. Another 
approach is to compare the schemes on the basis of the 
"quality control" methods they use. Closed panel schemes 
appear to provide a greater opportunity for the introduction 
of such devices. For example, a closed panel scheme 
introduced the extensive screening process for employed 
lawyers that was mentioned above. If closed panel schemes 
operate such quality control devices it is then reasonable 
to conclude that the members will receive a better quality 
service than from open panel schemes.

(iii) Impact

The impact of a group legal service may be 
measured in many ways. In the Delivery Systems Study impact
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was tied to the nature of the cases handled by the various 
116schemes. Did those cases improve the economic and financ

ial position of the members? The study made no conclusion 
about these criteria in their application to open and closed 
panel schemes. "Impact" however, usually has a more general
interpretation. For example, there could be impact upon the

117court structure, the law and legal profession. The only 
comment that could be made is that whatever impact group 
legal services have, closed panel schemes will accentuate 
any such change. Open panel schemes merely continue the 
existing method of delivering legal services with only a new 
device for the payment of those services. Closed panel 
schemes, particularly salaried schemes, differ quite 
markedly from existing methods of practice.

One aspect of impact could be the improving of
accessibility to legal services. In large measure, the
reduction of cost improves accessibility, although other
aspects could be considered. In particular, there is the
physical availability of legal services. This involves both
the positioning of locations where members of the group may
receive legal assistance and having suitable times when such
consultations are possible. Open panel group legal services
have an advantage over closed panel schemes in this regard.
Firms of private practitioners are spread throughout the
region in which the members live. Members do not have to
visit one central office as they do have to in a closed
panel scheme. However, there must be some qualifications to
this. First, private firms of lawyers may not in fact be

118spread throughout the areas where the members live. There 
is a high proportion of lawyers in the central business 
districts of the large cities. Suburbs, and particularly the 
newer and the poorer suburbs, do not have their share of 
lawyers. Second, there could be an allowance made for the 
problems of physical access within the structure of a closed 
panel scheme. For instance, the scheme could have a large 
central office with outlying suburban offices, or at least 
an arrangement with private lawyers in these areas. This is
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the arrangement in the Massachusetts scheme. Further the 
closed panel scheme may offer more flexible hours of 
operation. The scheme could be open on Saturdays and week 
nights. A scheme associated with a trade union may even be 
able to offer assistance at the work place. An open panel 
scheme cannot so readily be adopted to the needs of the 
members in this way. The private lawyers have their other 
clients also to consider.

Barriers to accessibility that were highlighted in 
the earlier section, were those barriers of ignorance and 
inexperience. Although no proof can be provided that one 
scheme improves accessibility in this regard, it is again 
the case that closed panel schemes can more readily provide 
means of reducing this problem. Preventive law programs and 
legal education measures are examples of these types of 
schemes. The Massachusetts scheme has this emphasis whereas 
the Shreveport scheme provides no such service.

(iv) Acceptance by the Profession

The United States experience indicates that the 
support for group legal services by the legal profession is 
limited to open panel schemes. Closed panel schemes are not 
acceptable. They are seen as threatening traditional legal 
practice values and taking work from existing private 
practitioners. On the other hand the open panel schemes 
maintain those values and even extend the need for private 
practitioners. The support therefore of the profession is 
firmly behind open panel schemes and against closed panel 
schemes. The background to this attitude is set out in 
Chapter 3.

In the survey of Victorian practising solicitors
there was a similar expression of opposition to closed panel

118agroup legal services. Respondents indicated that they
had a very strong preference for open panel schemes, with a
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clear majority of solicitors expressing an unfavourable 
attitude to both salaried and closed panel schemes. This 
level of professional acceptance will be a problem for 
closed panel group legal services.

(c) Conclusions on Closed and Open Panel Schemes

The experience of group legal services in the
United States is now sufficiently extensive to draw some
conclusions about open and closed panel schemes. It is
however, unwise definitively to exclude one type of scheme
at this stage. The point needs to be made that local circum-

119stances may demand a particular type of scheme. For
example, it is unlikely that the Shreveport union could have 
organised a closed panel scheme because of its size. 
Therefore it would not be justifiable to conclude that one 
scheme is invariably better than another.

Despite this important qualification, it is 
submitted that a closed panel scheme is a better scheme than 
an open panel arrangement. This conclusion is reached 
particularly because closed panel schemes are more cost 
efficient. As it is shown in Chapter 6 this issue of cost is 
crucial for the successful development of group legal 
services in Australia. However, this advantage of cost does 
not necessarily mean that other aspects of a closed panel 
scheme are inferior to an open panel scheme. In fact, in 
matters such as quality both provide a comparable service. 
Only in the area of legal profession support are closed 
panel schemes not comparable to open panel arrangements. 
This will be a difficulty for Australian closed panel group 
legal services, although as Chapter 6 shows it is not 
necessarily a bar to their development.
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7. CONCLUSION

A group legal service is a new and different form 
of delivering legal services. It applies insurance
principles although not in the same way as legal expense 
insurance. Both use insurance in the delivery of legal 
services, but group legal services restrict insurance 
against legal expense to a known group. Legal expense 
insurance is sold as an ordinary line of insurance. It is 
submitted that for practical reasons only group legal 
services will be able to develop in Australia. Because of 
actuarial difficulties, legal expense insurance will require 
large premiums and restrictive benefits and hence is likely 
to be unattractive to the consumer. As subsequent chapters 
show, experience has in the United States and even Australia 
tended to confirm this view. However, it is not only for 
actuarial reasons that group schemes should be favoured. 
There are also real benefits that the use of a group can 
bring, and for this reason group legal services are 
preferred. Some of the benefits examined included financial 
savings and increased opportunities for innovative legal 
practi ce.

There is a great variety of group legal services. 
Two in particular have been considered: open and closed
panel schemes. These are compared using practical experience 
of their operation in the United States. Briefly, closed 
panel schemes are preferred because they have a proven cost 
advantage over open panel schemes. In other respects the 
schemes are comparable, although based on the United States 
experience the legal profession is likely to oppose the 
introduction of closed panel schemes.

Although discussed in Chapter 6, it can at this 
point be assumed that consumer acceptance of the concept 
depends upon the level of a scheme's contribution rate, or 
premium level. The United States experience illustrates
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methods for determining this premium level, and gives a 
rough indication that a premium of $1(U.S.) per week would 
fund a group legal service. Using this information, and the 
results from an Australian study, a $1(A) per week would 
also be adequate to fund group legal services in Australia.
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FOOTNOTES

1. These schemes already operate in the United States. It 
should be noted that Chapter 6 considers the relevance 
of United States' group legal services to Australian 
conditions, while Chapter 3 examines the present 
position of group legal services in that country. This 
Chapter merely considers how they work and what variet
ies are possible. It uses some of the United States 
schemes as examples.

2. The changes in names of what is now regarded as a group 
legal service have been an important aspect of the 
history of group legal services. Even the use of 
various terms to describe the arrangement has been 
important. Chapter 3 traces this development in detail.

3. E.g. early group legal services were referred to as 
union legal services, automobile association legal 
services and the like.

4. Standing Committee Report on Group Legal Services 
(1964) J. of St B. of Calif. 639, 661.

5. See DR 2-102 (D) of the 1969 Code of Professional 
Responsibility.

6. E.g. s.302(c)(8) of Labor Management Relations Act,
1947 (U.S.). See generally, G.F. Cole, "An Act to
Regulate Group Legal Service Plans" (1968) Harvard J. 
on Legislation 68, 81 ff.

7. E.g. group legal services have received special tax 
exempt status - s.501(c)(20) Internal Revenue Code of 
1954 (U.S.) (as amended).

8. The Consumers' Group Legal Services run by the
Consumers Co-operative of Berkley is one arm of many business activities of the Berkley Co-Op. See
Consumers' Group Legal Service, Membership Booklet (no 
date).

9. American Prepaid Legal Services Institute Prepaid 
(Group) Legal Services Plans, What They are and How 
They Work (1979) 5^

9a. The uniformity of terms is difficult to obtain. The 
American Prepaid Legal Services Institute even regards 
this arrangement as a group legal service. This 
definition has not been adopted in this paper. The 
Institute defines a group plan as:

"basically an arrangement between a con
sumer group and a lawyer or lawyers to 
provide legal services to group members
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under certain specified conditions. 
Prepayment of fees may or may not be 
involved. In its simplest form, a group 
plan is a system whereby an individual 
member of the group is referred to a 
lawyer or law firm recommended by the 
group leadership." (American Prepaid Legal 
Services Institute, Prepaid Group Legal 
Service Plans: What They Are and How They 
Work (1979) 4.)

10. W. Pfennigstorf, Legal Expense Insurance: The European 
Experience in Financing Legal Services (1975), see 
Chapter 3.

11. See Chapter 3.
12. J. Disney, et. al., Lawyers (1977) 452.
13. See an unpublished paper submitted to the Law Society 

of N.S.W. by D.R. Jenkins, Introducing the Solicitors1 
Service Centre: A Planned Association of Law 
Practitioners to Gain the Benefits of Shared Administr * 14 15 16 17 18 19 20 * * * * * * *
ative Services with Computerised Systems Whilst Retain
ing the Individual Identity of Each Practice (1976).

14. This term was coined in Legal Services and the Labor 
Movement (1978?) a monograph produced by the National 
Resource Center for Consumers of Legal Services, (at 
p.19) See Fn 9.

15. Legal Services Corporation. Delivery Systems Study 
(1980) IV - 4. (Draft Report) (Final Report 1980).

16. This concept of servicing the "not so poor" is examined 
in Chapter 6.

17. See Chapter 6 on the discussion about unmet legal need.
18. This aspect is discussed in section 4 of this Chapter.
19. This could be because of the nature of the group. E.g. 

A homeowners group may only assist with conveyancing.
20. See Comment, "Increasing Legal Services' Consumability:

The Family Perspective" (1973) 13 J. of Family Law 58,
61-62; L. Brickman "Of Arterial Passageways Through the
Legal Process: The Right of Universal Access to Courts
and Lawyering Services" (1973) 48 NYU L.R., 595, 657;
C.A. Bowler, "Prepaid Legal Services and the Alternat
ive Practice of Law" (1974) 51 Uni. Kent L.R. 41,
45-46.
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21. See the history of schemes in Chapter 3.
22. In Chapter 5 the legal aspects of insurance are discus

sed.
23. P. Stolz, "Insurance, for Legal Services: A Preliminary

Study of Feasibility" (1968) 35 Uni. of Chicago L.R.
417, 422.

24. Id.
25. Id.
26. The "partial group legal services" mentioned above 

would fall into this category of being virtually only 
prepayment schemes.

27. In Section 4 of this Chapter there is discussion of the 
frequency of use. This is known as the utilization 
rate.

28. American Prepaid Legal Services Institute, op.cit. 9.
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CHAPTER 3

THE HISTORY AND DEVELOPMENT OF GROUP LEGAL SERVICES OVERSEAS 1

1. Introduction

The focus of this Chapter's examination is the 
history and development of group legal services in the 
United States. Other countries, such as Canada and Britain, 
have also had experience with group legal services, although 
it reflects in many ways what has happened in the United 
States. All the same the experience of these countries are 
relevant to Australia because as will be shown in the next 
Chapter, they are at a similar stage of development. This is 
particularly true of the Canadian position. Generally 
speaking however, the idea has not taken hold except in the 
United States. As a result the history of group legal 
services is virtually the history of group legal services in 
the United States.

This chapter therefore, will consider in detail 
the various phases in the development of group legal 
services in the United States. Briefly there have been three 
phases (which to some extent overlap in time), namely, the 
gradual recognition that groups can provide legal services 
to their members; the acceptance of the need for new methods 
of providing legal services; and finally, the refinement and 
regulation of group legal services. Each of these phases, 
together with a short review of the present position of 
group legal services, is examined in more detail below.
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2. Introduction to the History of Group Legal Services

The history of group legal services extends beyond 
recent times. Although some commentators have traced the 
modern day group legal service back to organisations at the 
turn of the century, it would be more accurate to say that 
present day group schemes are the product of two separate 
developments. First, there has been the gradual recognition 
that legal services can be an important benefit offered by a 
group to its members. Secondly, it has been recognised that 
new methods of providing legal services were needed if all 
the legal needs of Americans were to be met.

Until the 1960's these two developments were, on
the whole, quite separate. The early instances of groups
offering legal services to members, such as doctors1concerned about legal action, were only examples of groups 
providing an increased range of services to their members. 
The underlying idea of the co-operative movement of using 
collective action now extended to the provision of such 
benefits as legal' services. The organisations themselves saw 
no connection between what they were doing and meeting the 
legal needs of the community. After all, the legal services 
provided were limited to only those matters which affected 
the primary purpose of the group. Legal services were 
essentially additional benefits of group membership.

Recognition of the need for different means of
providing legal services, came much later in the 1960's.
There were however some early calls for the introduction of
legal insurance. In 1928 an English Committee of Inquiry
into Legal Aid considered a proposal for national legal 

2insurance. The idea was, perhaps not surprisingly, 
dismissed out of hand. The Committee felt that the medical 
analogy alluded to by a witness was inaccurate, and that in
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any event, there were no data upon which such a scheme could 
3be based. Again in 1936 an American commentator, Robert 

Stone, took up the idea of using insurance as a means of
providing legal services to the community. In his review
article of European legal aid, he stated:-

Why wouldn't it be possible for people to take out 
insurance for legal services? This would be within 
their means. It would enable them to have
advantage of a lawyer's services when needed, and 
on a basis which they could pay. The field of
accident and health insurance affords a precedent. 
So why not legal insurance? People in moderate 
circumstances are in need of advice and are not 
getting it. They are unable to pay the price as 
single individuals; and they do not want charity. 
Then why not let such self-supporting people 
combine to buy their legal advice by group action 
such as is the case in the payment of insurance4premiums."

5 6Only a handful of others, such as Llewellyn, Weihofen, 
6a 7Turrentine, and Jacoby expressed the view that there wasga need for a new method of providing legal services.

The impetus for new methods of providing legal 
services came in the 1960's with what has been called the9Legal Services Movement. At this time the legal needs of 
Americans, especially poor Americans became topical. The War 
on Poverty program of the Johnson Presidency highlighted the 
whole issue of access to the legal system for not only the 
poor,10 but also the average American.11 Furthermore, at
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this time the courts, being led by the United States Supreme 
Court, recognised that groups could provide legal services 
to their members. This fact, together with the recognition 
of the need for new methods of delivering legal services, 
hastened the development of group legal services. The Legal 
Services Movement provided the reason why groups should 
offer a wide range of legal services to members. Group legal 
services were a new way of meeting the legal need of the 
community.

With the coalescence of these two phases in the 
history of group legal services, the issue then centred on 
their acceptance and development. This then becomes the 
third phase in the history of group legal services: their
implementation and refinement. It was in this context, the 
dispute arose between the two types of group legal services, 
open and closed panel schemes. Although that dispute still 
simmers, other issues have become more important. These 
issues relate to the regulation of group legal services, 
their promotion in the community and their further 
refinement.

3. The Provision of Legal Services by Groups - The Early - * 12
Years

One of the first groups to provide legal services
12to its members was the "protective association". The 

protective association was an organisation of business
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people, who on the payment of an annual fee, were provided 
with information about the creditworthiness of their cust
omers, assistance in the recovery of debts, and represent
ation in matters of mutual interest. The assistance offered 
included legal representation either through a salaried
legal officer, or by an arrangement with a firm of 

13lawyers. Originally this arrangement provided a mutual 
benefit for the members. Later it also spawned purely 
commercial operations which lacked the co-operative base of 
early associations. These organisations became known as 
collection agencies which operated upon the basis of either 
an annual subscription or a commission. During the 1920's 
collection agencies flourished.

Apart from these and similar arrangements directed
14towards the members' business or vocational activities,

some organisations provided legal assistance to the members
of the general ‘public. By the 1920's the most active type of
organisation providing this sort of service was the

15automobile association. These associations provided a wide 
range of services. They encouraged law reform in the area of 
motor traffic law, disseminated information to the motorist 
about their legal position, and provided legal assistance to 
members who had been prosecuted for traffic violations. In 
some instances, assistance would be given with regard to an 
accident claim arising out of the use of a motor vehicle.

Trade unions also provided legal assistance to
members. Unions in the United States however, were

15arelatively late, compared with England and Australia in
developing these legal services. The leading union in this
area, the Brotherhood of Railroad Trainmen, did not commence

16its legal assistance scheme until 1930. This scheme was 17
17typical of many union programs. It used outside lawyers 

who would act for the member in workers compensation claims 
and negligence actions on a reduced contingency fee.
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18All these schemes were opposed by the organised 
19profession. The opposition was at first unco-ordinated 

though by the 1930's it had become well orchestrated. 
Originally groups that provided legal services were pros
cribed because they were "corporations practising law". 
Courts applied this approach to protective associations and
also to the other groups mentioned above. The leading #case

20was In re Co-Operative Law Co.

The Co-Operative Law Co. was a corporation duly
incorporated in the State of New York. Its objects were to
"furnish to its subscribers legal advice and service: to
operate in connection with the above a department of law and
collections for the use and benefit of subscribers of the
company only, and to accomplish these objects the said
company proposes to employ and maintain a staff of competent
attorneys and counsellors at law to give such advice; and to
prosecute or defend through such counsel, any claim or suit
entrusted to its care by subscribers.." It was a standard
collection agency. Although this particular corporation had
been operating since 1901, it sought an order that it was
not in breach of a recently enacted New York statute which
made it unlawful for any corporation to "practice law, to
render or furnish legal services or advice, to furnish
attorneys or counsellors for that purpose, to advertise for
or solicit legal business". The Court of Appeals unanimously
held that the Co-Operative Law Co. was in breach of this/new New York statute.

Even without the provision of the statute the 
court ruled that a corporation could not practise law. The 
reasoning of Vann J., who delivered the judgement of the 
court, subsequently was quoted in many cases and deserves 
quotation at length:

>



"The practice of law is not a business open to 
all, but a personal right limited to a few persons 
of good moral character, with special qualific
ations ascertained and certified after a long 
course of study, both general and professional, 
and a thorough examination by a state board 
appointed for the purpose. The right to practice 
law is in the nature of a franchise from the state 
conferred only for merit. It cannot be assigned or 
inherited but must be earned by hard study and 
good conduct. It is attested by a certificate of 
the Supreme Court, and is protected by
registration. No one can practice law unless he 
has taken an oath of office and become an officer 
of the court, subject to its discipline, liable to 
punishment for contempt in violating his duties as 
such, and to suspension or removal. It is not a 
lawful business except for members of the bar who 
have complied with all the conditions required by 
statute and the rules of the courts. As these 
conditions cannot be performed by a corporation, 
it follows that the practice of law is not a 
lawful business for a corporation to engage in. As 
it cannot practice law directly, it cannot 
indirectly by employing competent lawyers to 
practice for it, as that would be an evasion which 
the law will not tolerate .....

The relation of attorney and client is that of 
master and servant in a limited and dignified 
sense, and it involves the highest trust and 
confidence. It cannot be delegated without
consent, and it cannot exist between an attorney 
employed by a corporation to practice law for it, 
and a client of the corporation, for he would be 
subject to the directions of the corporation, and 
not to the directions of the client. There would
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be neither contract nor privity between him and
the client, and he would not owe even the duty of
counsel to the actual client. The corporation
would control the litigation, the money earned
would belong to the corporation, and the attorney
would be responsible to the corporation only. His
master would not be the client but the
corporation, conducted it may be wholly by laymen,
organized simply to make money and not to aid in
the administration of justice which is the highest
function of an attorney and counselor at law. The
corporation might not have a lawyer among its
stockholders, directors, or officers. Its members
might be without character, learning or standing.
There would be no remedy by attachment or
disbarment to protect the public from imposition
or fraud, no stimulus to good conduct from the
traditions of an ancient and honourable
profession, and no guide except the sordid purpose
to earn money for stockholders. The bar, which is
an institution of the highest usefulness and
standing, would be degraded if even its humblest
member became subject to the orders of a
money-making corporation engaged not in conducting
litigation for itself, but in the business of
conducting litigation for others. The degradation

21of the bar is an injury to the state.”

Other protective agencies were also prevented from
22operating on the ground that a corporation could not

practise law. Even trade unions and automobile clubs found
23difficulty because of this ruling though by this time the 

bar had augmented the range of sanctions that could be held 
against groups providing legal services. For example, in 
1928 the American Bar Association added Canon 35 to the code 
of professional ethics to specifically deal with group legal 
services. That Canon provided as follows:
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"The professional services of a lawyer should not 
be controlled or exploited by any lay agency, 
personal or corporate, which intervenes between 
client and lawyer. A lawyer's responsibilities and 
qualifications are individual. He should avoid all 
relations which direct the performance of his 
duties by or in the interest of such intermediary. 
A lawyer's relation to his client should be 
personal, and the responsibility should be direct 
to the client. Charitable societies rendering aid 
to the indigents are not deemed such inter
mediaries.

A lawyer may accept employment from any organis
ation such as an association, club or trade 
organisation, to render legal services in any 
matter in which the organisation as an entity, is 
interested, but this employment should not incl
ude the rendering of legal services to the 
members of such an organisation in respect to * 24 25
their individual affairs.

The established custom of receiving commercial
collections through a lay agency is not condemned

24hereby."

With this proscription of "lay intermediaries" as
these groups were called, many actions were brought for the
unauthorized practice of law. However, this opposition only

25became concerted during and after the Great Depression. 
Before 1929 there were some actions in the courts against 
organisations providing legal services, although on the 
whole, group arrangements were allowed to prosper. Even when 
the Canons of Professional Ethics were amended in 1928 to 
include Canon 35 the protection agencies were still allowed 
to operate. With the economic pressures on the profession 
during the Depression, lawyers became particularly conscious 
of competition for legal work. It was during this period
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that the bar began active moves to rid itself of what it 
regarded as "the unauthorised practice of law".

Automobile associations and union schemes came
under special attack. In People ex rel. Chicago Bar Associa-

26tion v. Motorists* Association of Illinois the highest
court in Illinois ruled that the Motorists' Association was 
a corporation carrying upon the practice of law. As this was 
illegal the corporation was found to be in contempt of court 
and duly fined. Even the fact that an automobile club 
provided a useful service to the community was irrelevant. 
Thus in a later case the Chicago Motorists' Club sought to 
distinguish previous decisions by emphasizing the great 
benefits the club offered not only to the members of the 
club but also to the general public. The Court acknowledged 
that in many ways the club was providing a useful service to 
the community, but still held that the club was practising 
law in an unauthorised way. The Court stated:

"However beneficial its many other purposes and
services seem to be to its members and to the
public generally, we cannot condone the
advertisements and solicitations of members by the
respondent and its admission that it was only
acting as agent in rendering legal services for
its members . . . When Chicago Motor Club offered
legal services to its members.... it was engaging
in the business of hiring lawyers to practise law

27for its members."

Occasionally, a court would rule that the
activities of an automobile club would not amount to the 
unauthorized practice of law. This depended on the type of 
club. The Automobile Legal Association offered a restricted 
range of services, usually only defences, and also offered 
its members a choice of lawyers to whom they might go to 
receive the legal advice. Further the members of the 
Association were urged to communicate directly with their
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lawyers. In many regards this arrangement was similar to the
present day open panel group legal service. Because the
attorney client relationship was preserved the court held
that the arrangement was not an unauthorized practice of 

2 8law. Despite these distinguishing features this case was 
the exception rather than the rule.

Union legal services fared little better, though
again in an early union case one scheme was approved.

29Ryan v. Pennsylavia Railroad Company involved the Brother
hood of Railroad Trainmen scheme. Briefly the scheme covered 
a union member who was injured or killed while at work. An 
investigation would be made of the accident and the report 
of the investigation given to the member of the Regional 
Counsel. The Regional Counsel was the union's lawyer who 
agreed to take accident cases on a reduced contingent fee 
basis. Also part of his fee was returned to the union to 
finance the Legal Aid department. The Regional Counsel would 
himself meet the cost of the litigation and advance loans to 
the aggrieved party to help with expenses until the 
conclusion of the litigation.

The case concerned the attempt of the railway to
make a secret settlement with a union member. One of the
Regional Counsel sought to enforce his statutory lien for
costs, but the company contended that the arrangement
between the Regional Counsel and the union was in breach of
legal ethics. In particular there was solicitation and
^fee-splitting". These arguments were rejected by the court,
because the legal aid department provided a worthy service
and the union itself was a non profit organisation. Aiding
members to assert their legal rights was a commendable
objective and should not be condemned. This truly unexpected 

30decision, given the previous reaction of courts to lay
31intermediaries, was soon overruled. A federal district 

court in New York outlawed the B.R.T. arrangement on the 
ground it contravened Canon 35 concerning intermediaries. In
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an effort to distinguish Ryan the court declared that there
"the basis of decision was that the contract (between the

31alawyer and unionist) was not contrary to public policy"
whereas in the instant case specific rules were at issue.
The Court felt that "for all that is shown by the opinion in
(Ryan) the Superior Council of Cook County, Illinois, may
not require adherence to the Canons of Ethics of the

31bAmerican and New York State Bar Associations...". In
other words the New York Court chose to ignore Ryan.

In addition to using the courts to curtail the
provision of legal services by groups, the bar created
special committees to detect any unauthorised practice of
law. In 1930 the Special Committee on Unauthorised Practice
of Law was created and in 1931 recommended that a Standing

32Committee by the same name be established. Also the
profession was constantly exhorted through professional
journals to maintain vigilance against lay intermediaries

33and other forms of unauthorised practice.

By a combination of all these factors legal 
services provided by car clubs, trade unions and public 
interest groups were unable to operate lawfully. Although 
some groups, like the Brotherhood of Railroad Trainmen could 
provide legal services to their members, generally no groups 
could do so.

4. The Provision of Legal Services by Groups - Judicial * 34 35 *
Recognition

By the early 1960’s group legal services were
still clearly in breach of the Canons of Professional
Ethics. In 1950 the Committee on Unauthorised Practice of

34Law reiterated its opposition to lay intermediaries. This
was reinforced by several decisions which re-emphasized the

35importance of the traditional practice of law. The only 
promising development was a favourable report of a committee
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3 6of the Californian bar examining group legal services. 
However, even that report was shelved. The change in the 
profession's attitude came only slowly, although several 
decisions of the United States Supreme Court did mark the 
turning point.

The first decision to uphold the right of groups
to provide legal services was National Association for the

37Advancement of Coloured People v. Button . The National * 38
Association for the Advancement of Coloured People, Inc.
(NAACP) was a non profit corporation whose aim was to
"secure the elimination of all racial barriers which deprive
Negro citizens of the privileges and burdens of equal

38citizenship in the United States." One of the methods it 
adopted in seeking this end was to fund litigation aimed at 
ending racial segregation. The association maintained a 
staff of 15 attorneys who conducted the cases. They were 
paid a daily fee for their court work and were bound not to 
receive any other remuneration from the client. The client 
was free to withdraw at any stage in the proceedings. The 
method of "obtaining" the clients was by distributing 
pamphlets and holding meetings. Ultimately however the 
plaintiffs in particular actions made their own decisions to 
engage the NAACP attorney.

It was alleged by the Virginian bar that the 
Association was in breach of various ethical requirements. 
In particular the Association violated certain Virginian 
laws that forbad solicitation of legal work for attorneys. 
The Virginian bar also complained about breaches of the 
American Bar Association Canons of Professional Ethics, 
namely, those dealing with stirring up litigation, control 
of legal services by a lay intermediary and aiding the 
unauthorized practice of law.

The Supreme Court ruled that the activities of the 
N.A.A.C.P. were constitutionally protected by the First and 
Fourteenth amendments. It however, reached this decision
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almost by default. The majority of Justices was concerned
40that their decision in Brown v. Board of Education which 

made racial discrimination unconstitutional should not be 
circumvented. They ruled that the Virginian statute and the 
Canons of Professional Ethics did not apply to the 
N.A.A.C.P. Mr Justice Brennan in the decision of the Court 
reasoned that:

3 9

"... in the context of N.A.A.C.P. objectives,
litigation is not a technique of resolving private
differences; it is a means for achieving the
lawful objectives of equality of treatment by all
government, federal, state and local for the
members of the Negro community in this Country. It

41is thus a form of political expression".

What was important was the protection of a political right
which was constitutionally protected. However, even that
concern was more widely expressed. "For there is no longer a
doubt that the First and the Fourteenth Amendments protect

42certain forms of orderly group activity".

Merely to establish that the N.A.A.C.P. had a 
constitutionally protected right to foster litigation was 
not enough to guarantee the activities of the Association. 
The majority had to go further and establish that the State 
of Virginia did not have a countervailing power to regulate 
the legal profession. That is, the Virginian law did not 
fall within any State power exception to constitutional 
rights. The majority ruled that the bar had not shown 
compelling reasons why the constitutional rights of the 
N.A.A.C.P. should be subordinated to the regulatory
interests of Virginia to control the legal profession. It 
had not been shown that there was any practice of the 
Association which was generally harmful to the practice of 
law. An objective test was applied. The mere possibility 
that harm to the professional ethic may arise was not 
sufficient to impugne the N.A.A.C.P.'s activities. The
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N.A.A.C.P. was a non profit organisation and therefore no 
abuse of the legal process for monetary gain was possible. 
Brennan J. therefore concluded that:

"... although the petitioner has amply shown that
its activities fall within the First Amendment's
protections, the State has failed to advance any
substantial regulatory interest, in the form of
substantive evils flowing from petitioner's
activities, which can justify the broad
prohibitions which it has imposed. Nothing that
this record shows as to the nature and purpose of
NAACP activities permits an inference of any
injurious intervention in or control of litigation
which would constitutionally authorize the

43application of Chapter 33 to those activities."

To reach this decision the majority expressed no view "one
44way or another as to the merits" of those decisions which 

have been outlined in the previous section of the chapter. 
The majority felt that the decision was sufficiently 
answered by focusing on the "constitutionally privileged 
means of expression to secure constitutionally guaranteed 
civil rights".^

In contrast to this "broad brush" approach, the 
46minority were more painstaking in their analysis of the

ramifications of the majority's decision upon the whole of
the legal profession. They held that the right of the state
to regulate the legal profession overrode any constitutional
guarantees which the petitioner was seeking. The fact that
there was no question of financial gain to the N.A.A.C.P.
was irrelevant. The earlier cases were referred to and 

47supported.

Although the case did mean that the N.A.A.C.P. 
could provide legal services, it did not delineate what was 
constitutionally protected in all cases. The American Bar
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Association believed that the decision was limited to
48-political groups like the N.A.A.C.P. The position however

was made clearer a little over a year later in Brotherhood
49of Railroad Trainmen v. Virginia. The scheme that was * 50 51 52 53 54 *

attacked was basically the same as that which was
50successfully challenged in the 1930’s. The union used

Regional Counsel who represented the membership in accident
cases for reduced contingent fees. The Virginian State Bar
sought an injunction to prevent the union scheme from
operating on the ground that it amounted to solicitation and
unauthorized legal practice in controvention of Virginian

51law. The majority dismissed this claim and applied their 
decision in N.A.A.C.P. v. Button. Their Honours ruled that 
the First Amendment right extended to railroad workers "to 
gather together for the lawful • purpose of helping and
advising one another in asserting the rights Congress gave

52them." More generally, and perhaps more significantly for
the development of group legal services, the majority
recognised "the right of members to consult with each other
in a fraternal organisation necessarily includes the right
to select a spokesman from their number who could be

53expected to be wisest counsel." Again, the majority found 
no interest -in the state government which could limit this 
constitutional right of the union to recommend lawyers for 
representing injured workers.

Clark and Harlan J.J., the minority justices,
maintained those views which they had expressed in
N.A.A.C.P. v. Button. On this occasion however, they were
more apprehensive about the ability of the legal profession
to withstand these inroads into the delivery of legal
services. Mr Justice Clark declared: "By its decision today
the Court overthrows state regulation of the legal
profession and relegates the practice of law to the level of

54commercial enterprise".

The bar was quick to respond to this Supreme Court 
decision. Forty four state and four local bar associations
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joined with the American Bar Association in a petition to
55the Supreme Court for a rehearing. The petition was 

denied. The bar however, continued to argue that the
Brotherhood of Railroad Trainmen decision was of limited * 57 * 59

-i . . . 56application.

Despite the bar's protests, the decision marked
the turning point in the development of group legal
services. For the first time the Supreme Court had ruled
that a group had the right to provide a range of legal
services to members. Previously the bar believed that the
decision in Button had only a limited application. The
Brotherhood case emphasized the potential scope of the
earlier decision. It was thus at this time that the bar
established two important committees. One Committee dealt

57with the availability of legal services, while the other 
had the task of rewriting the code of professional 
ethics.^® These were the first of a series of committees and 
research groups established to assess the need for and 
operation of group legal services. However, long before 
these committees had reported, a third decision of the 
Supreme Court affirmed their earlier decisions on group 
legal services.

On this occasion the Illinois State Bar
Association sought to restrain United Mine Workers of
America from engaging in the unauthorised practice of law by

59operating their own legal service. Both the trial and the 
appeal court upheld the petitioner's claim. The case was 
appealed to the United States Supreme Court which again 
ruled that the union had a constitutionally guaranteed right 
to provide legal services for its members. The union 
employed an attorney whose responsibility was to prosecute 
workmen’s compensation claims on behalf of the union
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membership. The attorney had a free hand in determining the 
conduct of the particular case, although he only personally 
saw the union member if the member's claim was to go to a 
hearing. If the member's claim was successful, or if the 
member received a settlement, the entire sum was forwarded 
to the member involved. The lawyer himself received no part 
of the compensation.

The courts below the Supreme Court had very
narrowly defined the scope of the previous decisions. They
regarded the present case as being different from the BRT
decision because here the attorney was salaried. Although
staff counsel were used in Button, that decision could be
confined to the overtly political litigation with which the
N.A.A.C.P. was involved. Again the majority dismissed these 

60 61contentions. They said:
"We do not think that our decisions in Trainmen and 
Button can be so narrowly limited. We hold that the 
freedom of speech, assembly, and petition guaranteed by 
the First and Fourteenth Amendments gives petitioner 
(sic) the right to hire attorneys on a salary (sic) 
basis to assist its members in assertion of their legal 
rights.

In so doing, they again established that these
constitutional rights prevail over the States' power to
regulate the legal profession. This was made easy for the
majority because during the period in which the union's
scheme had been operating "not one single instance of abuse,
of harm to clients, of any actual disadvantage to the public

53or to the profession" had occurred.

Two further decisions of the United States Supreme
Court should be briefly mentioned. The first was the

64United Transportation Union v. The State Bar of Michigan. 
This case was the culmination of a long simmering dispute 
between the union (formerly known as the Brotherhood of
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Railroad Trainmen) and the Michigan bar. The arrangement was 
similar to the earlier Brotherhood case. Mr Justice Black 
summed up the attitude of the court in these cases in this 
way:

"The common thread running through our decisions
in NAACP v. Button, Trainmen, and United Mine
Workers is that collective activity undertaken to
obtain meaningful access to the courts is a
fundamental right within the protection of the
First Amendment. However, that right would be a
hollow promise if courts could deny associations
of workers or others the means of enabling their

65members the costs of legal representation."

Finally, in 1978 the majority in In re Primus affirmed the
line of group legal services cases even though that case was

6 7primarily concerned with solicitation. The majority upheld 
the practice of solicitation by a member of the American 
Civil Liberties Union. In reviewing the earlier authorities, 
the majority stated that -

"The Court has held that the First and Fourteenth 
Amendments prevent state proscription of a range 
of solicitation activities by labor unions seeking 
to provide low-cost effective legal representation 
to their members."^

The legal position of groups in the United States 
is now clearly established. They can provide legal services 
to members either by salaried or private lawyers because the 
First and Fourteenth Amendments prevent State laws from 
proscribing such activities. There has thus become a 
recognised constitutional exception of the unauthorised 
practice of law to allow the operation of group legal
services.
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5. Group Legal Services to Meet Legal Needs

By the time of the decision in United Mineworkers 
in 1967 the first phase in the development of group legal 
services was complete. The United States Supreme Court had 
affirmed that groups could provide legal services to their 
members. At about this time the next phase in the history of 
group legal services was taking shape. This phase involved 
the recognition of the full potential of groups providing 
legal services to their members and the acceptance of this 
idea by the legal profession.

As with the first phase, the legal profession
again played a central role in the acceptance and
development of groups to provide legal services. The bar, as
mentioned previously, was quick to attempt to nullify the
early Supreme Court decisions. More importantly, it
endeavoured with its code of ethics to circumscribe severely
the nature and type of group legal services that could
operate. Thus when the new Code of Professional
Responsibility was accepted by the American Bar Association
in 1969 group legal services were permitted, "but only in
those instances and to the extent that controlling
constitutional interpretation at the time of the rendition
of the services requires the allowance of such legal service 

69activities". The bar still hoped that group legal services 
would be rejected by the Supreme Court and that their 
constitutional guarantee curtailed. However, this hope was 
dashed by the fourth Supreme Court decision in United
Transport Union in 1971. The Constitutional guarantee for 
group legal services was again confirmed and after four 
decisions it had become deeply entrenched. This opposition 
to group legal services did not however extend to all types 
of schemes. The bar, in reluctantly accepting the decisions 
of Supreme Court, sought to limit their impact on the
traditional forms of legal practice. As one member of the
bar, writing in Unauthorised Practice News, observed it 
adopted the view "if you cannot beat them, join them" (so
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long as the group schemes operated on the bar's own terms).
This it did through the Code of Professional Responsibility
preventing closed panel schemes. Although there was the
constitutional qualifications in the Code, the relevant
ethical restriction, DR2-103(D)5, only permitted open panel

71group schemes to operate. Because it was felt that these 
schemes did not have the same impact upon the private 
profession as a closed panel scheme, they were more 
acceptable.

As a part of this opposition to closed panel
schemes, it was at this time that there emerged the
distinction between "group legal services" and "prepaid
legal services". The change was more than a mere change in
nomenclature. It reflected a major shift in the attitude of
the profession. While group legal services were disapproved
of, the bar mildly encouraged prepaid legal services.
Prepaid legal services, or a system of insuring against the
expense of legal services (albeit still based on a group),
were favoured because they guaranteed a freedom of choice in
the selection of a lawyer. This avoided the spectre of a

72third party controlling the lawyer client relationship. In 
the opinion of the bar the group legal services then
existing did not have these advantages. For the profession,
if there were to be group legal services, they should be
ones in which the public could use the whole of the
profession and not merely a closed panel.

The opposition of the bar to closed panel schemes 
continued up until 1975. At the 1974 Meeting of the American 
Bar Association in Houston the Committee on Professional and 
Judicial Ethics proposed amendments to the Code of
Professional Responsibility which would remove the reference 
to "controlling constitutional interpretation" and recognise 
both open and closed panel schemes. These amendments were 
however rejected and other amendments, maintaining the 
distinction between open and closed panel schemes were 
carried. Strict requirements were placed on closed panel
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schemes. The most significant was that a member of a closed 
panel program must be permitted to choose a lawyer outside 
the scope of the plan and that if he did so, the plan must 
provide reimbursement to such member. This restriction was 
contrary to the basic feature of a closed panel scheme which 
offered only a limited choice of lawyers as a method of 
curtailing the cost of the scheme.

There was considerable opposition to what became 
known as the Houston amendments.- Proponents of the closed 
panels pointed out that the basic feature of a closed plan 
would be destroyed if a member always had the right to go 
outside the plan to seek legal assistance. Opposition also 
came from Senator Tunney, the chairman of the Senate 
Judiciary Subcommittee on Representation of Citizen 
Interests. This subcommittee spent two days hearing submiss
ions with regard to the development of group legal services. 
The senator hoped "that the bar will be able to make the 
necessary changes in house without need for new federal 
legislation". Also the Anti-Trust division of the Justice 
Department voiced their opposition to the Houston Amendments 
on the basis that they provided a restrictive trade 
advantage to open panel schemes.

In response to this pressure the American Bar
Association appointed in August, 1974 an Ad Hoc Study Group

73to examine the Houston amendments. This time this 
Committee's proposal to treat open and closed panels the
same was unanimously accepted by the American Bar Assoc
iation's House of Delegates in Chicago in 1975. The position 
thus became that a lawyer could co-operate with all group 
legal services provided they satisfied certain basic ethical 
requirements. This section of the Code is now the current 
position of group legal services. It will be examined in the 
next ‘section which examines the third phase of the
development of group legal services.

Although professional acceptance was an important 
aspect of this period in the history of group legal
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services, another aspect was the recognition of the fact
that group legal services could play a part in meeting the
legal needs of Americans. Again the bar was instrumental in
studying group legal services as a means of satisfying unmet
legal need. Although this research activity did indirectly
impede the development of group schemes by delaying their
final recognition until 1975, some invaluable research was
completed. In 1965 the Special Committee on the Availability
of Legal Services (the McCalpin Committee) was formed. One
aspect of its brief was to consider ’’whether group legal

74service plans were needed". Several of this Committee's
commissioned studies have since become landmarks in the

75development of group legal services. The Committee itself
led to the establishment of the Special Committee on Prepaid
Legal Cost Insurance (later known as the Special Committee

76on Prepaid Legal Services) in July 1970.

It was this Committee that initiated the pilot
group legal service at Shreveport to determine the impact of
a scheme and also provide information on the operation of an

77open panel group legal service. The project began in 1971 
and preliminary results were available in 1973. The results 
were somewhat disappointing in terms of the impact of a 
group legal services and the detail which could be provided 
about the economics of a scheme. However, it did show that a 
group legal service could work. In fact, the Shreveport 
scheme still operates. Repeatedly, the success of this 
scheme has been used to indicate group legal services as a 
viable means of providing legal services.

Throughout this period there was constant reiter
ation that the legal needs of all Americans were not being 
satisfied. In an oft reported comment of the then American
Bar Association President, Robert Meserve, stated that some

7870% of Americans did not have access to legal services.
The bar furthermore had a responsibility to meet these 

79needs. The development of group legal services was one way
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in which these needs could be met. All group legal services 
thus during this time became accepted as an important means 
of meeting the profession's responsibility to the public.

6. Consolidation of Group Legal Services * 80

The third phase in the history of group legal 
services has been the consolidation of their position as a 
means of providing legal services. This has involved their 
regulation as well afe their promotion amongst groups and the 
legal profession. Also during this time, starting from the 
mid 1970's, there has been a constant endeavour to improve 
and refine the operation of schemes providing legal services 
to group members.

By the end of the 1970's there had developed an
extensive array of regulation of group legal services. As
well as legislation controlling the operation of group
schemes, there had even been some government initiative to
promote the idea. All of these developments in regulatory
control occurred haphazardly after the United Transport Case
in 1971. The legal profession, by its Code of Professional

80Responsibility, introduced regulation of group schemes and 
existing regulation of insurance and labour law was extended 
to control group schemes and in particular to protect the 
financial interests of members. These two regulatory 
developments are examined below.

i(a) Legal Profession Regulation

The attitude and reaction of the legal profession 
in the United States to group legal service is outlined in 
the previous sections. It is noted that the profession'sO 1initial banning of group legal services, meant that when 
the profession had to, it was more able to recognise group
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schemes as a means of providing legal services. The canon 
outlawing group schemes was simply amended to allow their 
operation. It also meant that they could be regulated.

The current ethical restrictions over group legal
services date from the 1975 Chicago Amendments to the
American Bar Associations Code of Professional Respons- 

8 2ibility. The primary thrust of the Code is to control the 
practice of law. Incidental to that, it also regulates 
certain legal services provided by "qualified legal assist
ance organisations". Canon 2 of the Code which deals 
generally with a lawyer's responsibility to assist the 
"legal profession in fulfilling its duty to make counsel 
available", controls a lawyer's relationship with these lay 
groups. By regulating the lawyer in this way, groups and 
organisations dependent on lawyers to give legal assistance, 
are also regulated.

Disciplinary Rule 2-103(D) provides that a lawyer
cannot be involved with an "organisation that furnishes or
pays for legal services to others" except in certain defined
circumstances. There are then listed certain organisations
which are exempted from this prohibition. The fourth of
these categories is "any bona fide organisation that
recommends, furnishes or pays for legal services to its

8 3members or beneficiaries". However, the ethical control of 
group legal services does not stop there. Seven conditions 
have to be satisfied before the group scheme is recognised 
as a "bona fide organisation" within the terms of this rule.

These seven conditions illustrate the interests of 
the legal profession in regulating group legal services. The 
first concern is to prevent either the control of legal 
services by commercial interests, or the commercial 
exploitation of legal practice by lawyers associated with a 
group scheme. DR 2-103(D)(4)(a) provides that the scheme 
must be non profit. If it is organised for profit then there
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should be no connection, financial or otherwise between the 
lawyers who provide the legal service and the organisation. 
This favourable treatment of non profit schemes however, 
does not mean that the lawyers involved in such schemes may 
not be using it for their own financial gain. Thus paragraph
(b) prohibits lawyers from promoting "such organisations for 
the primary purposes of providing financial or other benefit 
to such lawyer". Paragraph (c) further extends this 
prohibition to include the possibility of a lawyer using the 
scheme to gain legal work which is not covered by the program 
benefits.

The conditions also regulate the quality of legal 
services. D-R 2-103 (D) provides that a lawyer's involvement 
with a scheme is conditional upon there being "no 
interference with the exercise of independent professional 
judgement on behalf of his client". This concern with the 
lawyer client relationship and ultimately the quality of 
group legal services is reinforced by condition (d) and (e). 
Paragraph (d) makes it clear that the group member is the 
client of the lawyer, while paragraph (e) states that if the 
legal service provided by the scheme would be "unethical, 
improper or inadequate", then the group member must have the 
opportunity to go to another lawyer. It thus recognises that 
the mere employment by the legal service scheme, or payment 
by a third party of a lawyer, does not of itself, mean that 
no lawyer client relationship is created. It, on the 
contrary, suggests that such a relationship does exist, 
although there may be circumstances when a lawyer cannot 
represent group members. Such circumstances however, are to 
accord with normal and accepted ethical requirements. For 
example, the confidentiality between lawyer and client is to 
be maintained at all times. If these requirements cannot be 
met, then the member must have the opportunity to use 
another lawyer.

The third feature of these conditions is that 
other regulatory structures are recognised. Except for a
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rudimentary reporting requirement in paragraph (g), 
paragraph (f) acknowledges that the main purpose behind the 
conditions are ethical and not for example, to ensure the 
financial viability of the scheme. This paragraph provides 
that the scheme must not be in violation of other laws. 
Although these "other laws" are not specified, the paragraph 
is obviously referring to insurance and labour legislation.

Implicit in this ethical regulation of group legal 
services is that this new means of delivering legal services 
should not interfere unduly with the traditional practice of 
law. Group schemes were not to be a means of circumventing 
other ethical requirements such as those on advertising and 
solicitation. The code of Professional Responsibility is 
careful to restrict those relaxations of normal ethical 
rules to only those "qualified legal .assistance 
organisations" - those organisations satisfying the 
requirements of DR 2-103 (1)—(4) and outlined above. Only 
in specifically delineated circumstances can traditional 
legal practice be derogated from.

The profession's regulation of group legal 
services dating from the 1975 Chicago amendments thus has 
four major elements. The preservation of the profession from 
commercial interests, the maintenance of the lawyer’s 
responsibility towards his client, the recognition of other 
regulatory regimes and the maintenance of the traditional 
forms of legal practice.

(b) Legislation Affecting Group Legal Services

Whereas the regulation of group legal services by 
the profession came with their final recognition in 1975, 
there had by that time already been some legislation that 
touched upon their operation. This legislative interest in 
group legal services focused on either promoting the idea, 
or regulating schemes to preserve their financial viability.
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The first major involvement of government with
group legal services occurred in 1973. The U.S. Congress
enacted an amendment to the Labour Management Relations Act,
1947 (the Taft Hartley Act) to permit employer contributions
to jointly administered trust funds, established by labour

84organisations, to provide legal services. The legislation 
did not control group schemes (except in so far as certain 
legal proceedings could not be mounted by employees usingO Csuch a scheme ) but rather opened the possibility that 
unions could operate a group legal service funded by the 
employer.

These schemes, and those run by employees alone, 
are controlled and regulated by federal legislation passed 
in the following year, the Employee Income Security Act of 
1974 (E.R.I.S.A.). E.R.I.S.A. regulates a group legal 
service if it is an "employee welfare benefit plan". Such is 
defined as being:

"Any plan fund or program which has herebefore or is 
hereafter established or maintained by an employer or 
by an employee organisation, or by both, to the extent 
that such Plan was established or maintained for the 
purpose of providing for its participants or their 
beneficiaries, through the purchase of insurance orpcotherwise, ... prepaid legal services ..."

If a union's legal service falls within this category, then 
it is subjected to the Act's control under Title I of the

o nlegislation. It requires unions to report and disclose the 
plan's operation. The scheme must lodge a description of the 
plan with the Department of Labor, and make annual returns 
on its operation. Concomitant with this, the scheme must 
furnish to the members a description of the plan and its 
benefits.

The concern of the Department of Labor over the 
financial viability of a scheme is however, limited. It only
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safeguards the assets accumulated by the plan against 
corrupt practices and mismanagement. This is done indirectly 
by making the scheme's administrators have clear and binding 
fiduciary obligations towards the members. The Department of 
Labour is not directly concerned that the scheme performs in 
accordance with its plan. It therefore does not determine 
the financial and actuarial soundness of a scheme's benefits 
and contribution rates.

It has however, not only been the United States 
Federal Government which has recognised group legal 
services, many State legislatures have also enacted 
legislation which has affected group legal services. This 
interest of the States arose because of the similarity 
between group legal service schemes and insurance. (A 
question considered in detail in Chapter 5.) States, having 
the legislative responsibility for insurance regulation, 
were concerned that the very detailed and comprehensive 
insurance regulation was not appropriate to the needs of 
group schemes.

By 1976 10 States had legislation specifically
controlling group legal services in the context of general

88insurance regulation. The thrust of this legislation was
that group schemes were exempt from standard insurance
regulation, though they were subject to special control by
the respective insurance agency. This control usually
involved the scheme filing information about such matters as
rates, benefits and finances with the insurance agency.
Reserves and reinsurance requirements were also set out. For

8 9example, legislation enacted in Georgia required a reserve 
of $5,000 and a surplus of 25 per cent of income collected 
over two years and securities or a bond of $25,000. Periodic 
investigation of plan books and penalties for non 
co-operation were also included.

The extent of this regulation varied. For example,
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in the Texas Act, the regulation is quite detailed. A plan
cannot be issued to the public unless there are two hundred

91members of the scheme. That act also has detailed
financial requirements. Not only on registration must the
scheme reveal the ratio of benefits to be paid to anticipat-

92ed revenues from the rate charged, but also the act
93determines how receipts are to be handled. The money paid 

in by the member goes into two funds: The Claim Fund must
contain at least 80% of the revenue and can only be 
disbursed for the cost of legal services; and the Expenses
Fund which may contain up to 20% of the revenues to meet

94administrative expenses of the corporation.

The regulation of group legal services has
95proliferated in the United States. With all these controls

the issue in fact has become who regulates, rather than what
is the regulation (if any). This is particularly true of
trade union schemes. The E.R.I.S.A. legislation referred to
above, provides that if a scheme falls within the scope of
the Act, then the Federal legislation pre-empts any State
regulation, such as that contained in State insurance laws.
The scope of this "pre-emption" provision has now become the

96centre of controversy in the United States. Although the 
issue is who, rather than how, group legal services should be 
regulated, several types of regulation are evident. There 
has been the registration and reporting technique used in 
the E.R.I.S.A. legislation requiring little regulatory 
supervision. Alternatively, insurance regulation has 
implemented detailed controls and group schemes. These two 
approaches to regulation are discussed in more detail in 
Chapter 6 where the regulation of Australian group legal 
services is considered.

Not all legislation introduced in the United 
States has been directed towards the regulation of group 
legal services. Like the Taft Hartley Amendment, the 1976 
Tax Reform Act of the United States Congress had as its aim

90
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the promotion of group schemes. This legislation amended the
Internal Revenue Code to allow tax deductions for employer
contributions to group schemes and generally provide tax
relief to group schemes. The purpose of the act was to
encourage the development of group schemes by giving them

97some taxation advantage.

(c) The Development and Promotion of Group Schemes * 99

The above legislative changes have not occurred 
without the considerable efforts of groups and organisations 
keen to promote group legal services and research their 
operation. Various lobby groups were formed during this time 
to press for the advancement of group schemes and create 
statutory frameworks which would lead to the healthy growth 
and development of plans. The first group to be formed was 
the National Resource Center for Consumers of Legal Services 
in 1975. The Centre states:

"The ultimate goal of the Center's work is facilitating 
the development of cost effective mechanisms for 
providing an estimated 140 million legally dis
advantaged citizens with improved access to the

99American legal system."

The development of group legal services is one way 
of achieving this goal. The Center itself arose from a 
coalition of interests which had been involved in lobbying 
for the amendment to the Taft Hartley Act in 1973. This 
group of interested persons also lobbied strongly for the 
inclusion of group legal benefit plans, in the E.R.I.S.A. 
legislation. Once established, the Centre helped achieve the 
changes in the taxation of the group programs and the 
contributions which are made to them (the 1976 Tax Reform 
Act). Although the consequence of these legislative changes 
has not been spectacular in terms of the growth in the
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number of group plans, the legislation has contributed to 
the acceptance of group legal services.

The Center has not only been involved as a lobby
ist, but also it has carried out research and generally 
acted as a clearinghouse for material about group legal 
services. In this work the bar has also created a national 
body to co-ordinate the development of research. In 1974, 
while in its death throes, the Special Committee on Prepaid 
Legal Services recommended the creation of the American 
Prepaid Legal Services Institute. Also associated with 
this committee was the holding of national conferences on 
prepaid legal services. These have also popularised the idea 
of providing legal services and been an opportunity to share 
experiences of operating schemes.

In conclusion, from the mid 1970's to the present 
it has been a period of consolidation in the history of 
group legal services. By 1975 group schemes had been 
recognised and accepted as a new means of providing legal 
services; however, they still had to establish that they 
were a viable form of delivery. This was done through 
government promotion and assisted by interested groups. The 
work of organisations like the National Resource Centre and 
the American Prepaid Legal Service Institute has greatly 
contributed to the growth of group schemes.

7• The Present Position of Group Legal Services

As the previous sections have shown, group legal 
services are by the 1980's an accepted method of delivering 
legal services in the United States. Chapter 2 outlined some 
of the variety of schemes that currently operate. This 
section reviews the present position of group legal 
services, and in particular the difficulties that face 
schemes. Accurate statistics are not available on the
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current United States position, so only an overview is 
given.

The American Prepaid Legal Services Institute 
notes that in 1979 that there was a great growth of the 
number of plans in recent years. It states that:

"Whereas five years ago only a few prepaid legal
service plans covering less than 50,000 people were
known to exist, latest estimates indicate that there
are some 2,500 prepaid legal plans covering upward of

101three and one half million people."

This estimate does seem to accord with earlier estimates of 
the number of plan participants. At the Sixth National 
Conference on Prepaid Legal Services sponsored by the 
American Prepaid Legal Services Institute and the A.B.A. 
Special Committee on Prepaid Legal Services it was estimated 
that in April 1977 there were approximately 150 plans 
offering substantial legal benefits to group members. This 
was felt to cover at least 2 and perhaps 3 million 
Americans.

This picture however, must be qualified with
reference to the nature of the group schemes operating and
some of their problems. Sandra De Ment, the Executive
Director of the National Center for Consumers of Legal
Services noted in 1978 that the growth of group legal
services has not been even. Those schemes that then operated
were mainly closed panel arrangements of smaller unions and
non profit groups entering into arrangements with law firms.
The consequence of this was that there had been little
involvement of the insurance industry. Of the 3% million
people she estimated covered by group plans, fewer than
50,000 are enrolled in insurance programs. Most were
enrolled in self administered prepaid programs initiated and

104operated by trade unions and consumer groups.



117

The bar is also concerned at the trend in the
growth of group legal services. Despite the substantial role
the bar has played in the fostering of group schemes in 

105recent years, few bar association schemes operate
successfully. De Ment noted that only those schemes which
had involved "constant, intensive marketing" or involved

1 00"cohesive groups" had succeeded. At a 1979 conference of 
Bar Presidents, Patrick Keating, a director of the American 
Prepaid Legal Services Institute emphasised that "prepaid is 
now a crisis for the legal profession". He went on to say 
that if the bar did not assert itself for the benefit of the 
public within the next three years, consumer groups would 
take over. This, he felt would cost the bar a chance to 
fulfil its obligation to ensure the public proper access to 
accountable lawyers.

This concern of the bar and also the poor perform
ance of the insurance industry highlight the main problem of 
group legal service plans at the moment in the United 
States: the marketing and promoting of group schemes. As
Stuart Baron, President of California's National Legal 
Services put it at the 1977 National Conference on Prepaid
Legal Services: "The general public is not knocking down the

108doors to get legal services". The American consumer is
wary of what happened to health care and health insur- 

109ance, and also sees other fringe benefits as being more
110important than legal services. This wariness has meant

only slow, and steady growth of group schemes, no where near
111the rate that had earlier been felt possible.

One result of this, has been a considerable 
narrowing of the expectations for group legal services. 
Group legal services in the early 1970s were seen as an 
important new means of providing access to the legal system 
for all Americans who did not have such an opportunity. The 
bar saw group legal services as being a means to meet their
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ethical responsibility; consumer groups and unions felt that
this new concept was one way of assuring basic rights for 

112Americans; and even the Supreme Court couched the
development of group legal services in the terms of a
constitutional guarantee. However, now, as group legal
services have not proven to be a self evident advantage for
the profession, groups and insurers alike, more self
interested concerns mark the future of group legal services.
The legal profession is concerned that open panels are not
developing as it was hoped and the private bar as a
consequence suffers. Unions now merely see a group scheme as

113fringe benefit of employment, and the insurers are unsure
114of this line of business. In short, for group legal

services to survive in the face of apparent lack of public 
interest by groups and the profession proponents must even 
more look to schemes and arrangements based upon the self 
interest of the profession or the bargaining strength of the 
unions.

8. Other Overseas Experience * 115

Group legal services have not only developed in 
the United States. Other countries have had experience with 
the idea of using insurance against the expense of legal 
service. In this there have been two basic models. On the 
one hand there has been the European experience of selling 
an ordinary line of insurance that covers legal expenses. 
The other model has been the United States experience.

Europe has had legal expense insurance for many
115years. In the early 1900s mutual insurance organisations 

were formed in France, Switzerland and Germany to cover ‘the 
expense of litigation in defined circumstances. These 
circumstances usually related to the purpose of the 
organisation. For example, an automobile club would cover 
the cost of litigation arising from a traffic accident. By 
the 1930s many established property/liability insurance
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companies also started to offer coverage to their policy
holders as a supplement to their automobile policies. This 
interest continued after World War II and policies directed 
at particular groups were developed. All types of legal
expenses were covered1 (though not necessarily in the one 

117policy ) but policies associated with the automobile still
118form the backbone of the business. In fact, Pfennigstorf

notes that universal coverages extending to legal matters
and services of all sorts have rarely been tried and have

119not been successful.

The European experience has been an off-shoot of
liability insurance and sold directly to the public and not
to groups. It has been limited to well defined coverages and
has been more or less limited to litigation which is beyond

120the control of the insured. To this extent it has had a
different emphasis to the experience of group legal services
in the United States. It has been a business undertaken for
profit "rather than as a means to achieve social justice by
making legal services generally available to a large segment

121of the population".

It is this model which appears to be gaining
acceptance in Britain. As noted in the early history of
group legal sevices in the United States, there was a
proposal to have a national legal expense insurance scheme.
This idea was rejected. In recent years however, there has
been increased interest in legal expense insurance. General
insurance companies now offer legal expense policies to the 

122public. These policies, like European legal expense
insurance, are restricted to specific contingencies and only 
are offered to a particular segment of the public, for 
example, the self employed. The English Law Society in 1975 
suggested guidelines for the operation of these insurance 
schemes. These guidelines are: (i)

(i) there must be a free choice of solicitor by the 
insured;



120

(ii) the solicitor/client relationship must exist to 
the fullest extent;

(iii) the proposal form must clearly state the scope
of the cover and if it includes defence against
criminal charges, the provisions relating 
thereto must be approved by the Society before 
publication;

(iv) it must provide that in the event of the insured
obtaining legal aid, then all papers and
documents relevant to the case must be made
available to the legal aid committee;

(v) there must be some element of co-insurance to 
keep down costs;

(vi) the solicitor must be entitled to take all steps 
which he thinks necessary for the conduct of the 
case in the interests of his clients;

(vii) in the event of a dispute between the insured 
and the insurer the differences must be referred 
to an arbitrator, being a solicitor or barrister 
of five years’ standing, mutually agreed upon by 
the insurer and the insured and in the event of 
disagreement then by a solicitor nominated by 
the President of the Law Society;

(viii) the costs of such arbitration to be paid in 
full;

(a) by the insurer where the decision is in
favour of the insured; or

(b) by the insured where the decision is in
favour of the insurer; or
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(c) otherwise as the arbitrator shall apportion.

(ix) no scheme shall mention that it is specifically
122aapproved by the Law Society.

More like the United States development has been
the legal services provided by British trade unions. The
Webbs in their history of trade unions noted in 1894 that
from 1880 "the promotion of claims for compensation for
accidents has been one of the most important functions of 123trade unions". Two recent English studies have been
published on the legal services provided to members by trade

124unions. They show that considerable legal work is
provided by British unions, though it is limited to 
industrial matters that affect their members. The Royal 
Commission on Legal Services saw potential in this for 
unions to develop legal insurance schemes, though it "did
not recommend support for such arrangements out of public

125funds." In summary, not much consideration has been given 
to group legal services in Britain, and what recent activity 
there has been, has reflected the European rather than the 
United States experience.

Whereas Britain appears to be looking to Europe in 
the development of insurance mechanisms for the delivery of 
legal services, Canada is following the United States.
Writing in 1978 Wilson and Wydrzynski noted that

/
"The Canadian experience with prepaid legal service 
plans can best be described as minimal. Interest in 
experimental delivery systems 'for legal services in 
this country is at roughly the same stage of 
development as that found in the U.S. in the early 
1950s."125

Until this time there had been some interest shown by 
Canadian bar associations, even to the extent that in 1973 
the British Columbia Branch of the Canadian Bar Association
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had developed an open panel scheme and in 1975 the Joint
Committee of the Law Society of Alberta and the Alberta
Branch of the Canadian Bar Association on Prepaid Legal
Services also had proposals for a pilot program. Neither

127proposal was implemented.

Since this time several group legal services have
128started and there also has been established The Prepaid 

Legal Services Program of Canada, a research and 
clearinghouse attached to the Faculty of Law, University of
Windsor.129 However, as happened in the United States there
has been professional opposition to the idea, especially to

130closed panel schemes. For example, the Law Society of
Upper Canada has held that it would be improper for a law
firm to accept a retainer from a union to provide prepaid
legal advice on personal matters. This would breach the
Society’s existing Code of Ethics. At the moment there is an
impasse - though there is the possibility that federal anti

131trust regulators may intervene. Also, there has been
some reluctance of unions to be involved in group schemes.
They appear to be taking a "wait and see" attitude, while
insurance companies are being active in promoting

132schemes. In summary, it is still too early to determine
how group legal services will develop in Canada, though at 
this stage it is clear it is following closely the course of 
schemes in the United States.

8. Conclusion

Group legal services or legal expense insurance now 
operate in the United States, Canada, the United Kingdom and 
Europe. Over the last 15 years, particularly in the United 
States, though more recently in Canada and England, there 
has been considerable interest in promoting the concept as a 
new means of providing and funding legal services. The idea 
has been accepted in the United States, though in Canada and



in England it is a relatively new concept.

The history of group legal services of the United 
States offers several important insights into any
development of the idea in Australia. First of all there 
will be professional opposition to any change to the 
traditional fee for service method of delivering legal 
services. The legal profession was reluctant to accept the 
group schemes, even to the extent that when they were 
eventually allowed, only open panel schemes could operate. A 
similar situation has occurred in Canada and to a lesser 
extent in England.

The second important observation from the foregoing 
history is that the impetus to develop group legal services 
has gone the full circle. Originally group schemes developed 
because groups added legal services as a membership^benefit. 
This activity was curtailed by the profession and the
courts. However, in overcoming this opposition both the
courts and the proponents of group schemes, no doubt
coloured by the "Legal Services Movement" of the 1960's,
appealed to the unmet legal need of Americans and the
requirement for the improved access to justice. Group legal 
services were thus recognised as a means of improving this 
position and accordingly developed. Now, however, the 
appeals to improved access to justice are not the concern of 
group legal service promoters. Schemes have been recognised 
and their concern is marketing and appealing to the
profession, groups or group members for support. Groups are 
therefore back at the stage that the legal service is just 
another benefit which is used to attract and maintain
membership. This time, however, groups are at least able 
legally to offer legal services for members and in the
process there is available a new method of delivering legal 
services.
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C H A P T E R  4

A U S T R A L I A  A N D  GROUP L E G A L  SERVICES

1. I n t r o d u c t i o n

The pre c e d i n g  chapter has e x a m i n e d  the experience 
of other countries in u s ing groups and insurance for 
p r o v i d i n g  legal services. This c h a p t e r  c o n siders the 
p o s i t i o n  in Australia. Some organisations, e s p e c i a l l y  trade 
unions, have b e e n  p r o v i d i n g  legal services to me m b e r s  for 
m a n y  years and it could be a r g u e d  that these or g a n i s a t i o n s  
have b e e n  c o n d u c t i n g  a limited form of group legal service. 
This c h a p t e r  therefore examines the nature and f u n ction of 
these legal services p r o v i d e d  by o r g a n i s a t i o n s  in A u s t r a l i a  
and h i g h l i g h t s  features that will affect the d e v e lopment of 
group l e g a l 'services in this country.

2. P r o v i s i o n  of Legal Services by Trade U n i o n s  * 1

Like the B r i t i s h  trade unions, A u s t r a l i a n  unions1have long p r o v i d e d  legal assistance to their members, yet
little has been w r i t t e n  about union legal services. They
have often been m e n t i o n e d  in p a s s i n g  as one of the be n e f i t s

2o f f e r e d  by u n i o n s  to their m e m b e r s  but have rarely been 
e x a m i n e d  themselves. Two E n g l i s h  studies have now b een

3completed, but no adequate A u s t r a l i a n  study has been
4undertaken. This ch a p t e r  therefore b r i e f l y  examines trade

u n ion legal services in N e w  South Wales. V i c t o r i a n  trade
unions have also been c o n s i d e r e d  by the a u t h o r  and reference

4ashould be made to that study. However, as N e w  South Wales 
union legal services involve a v a r i e t y  of o p e rating m e t h o d s  
the focus in this ch a p t e r  is on that State.

Trade unions c o n s t i t u t e  an important structural
4bcom p o n e n t  of A u s t r a l i a n  society. They are numerous, well

4 corganised, and have a stable, and s o m e times large, m e m b e r 
ship. Trade u n i o n s  have an obvious role to p l a y  if group
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4dlegal services are to be developed in this country.
Moreover where they already provide legal services to their 

members it may not be difficult to expand those services.

The survey conducted for the study is only small
and has been limited. It is descriptive and impressionistic,
so care must be taken in drawing any particular conclusions
about group legal services in Australia. There are two
aspects of the survey. First, the services provided by

5fifteen randomly selected trade unions which are affiliated 
with the New South Wales Trades and Labour Council are 
examined. In this way a range of views within the union 
movement was obtained: large and small, federally and state 
registered, militant and moderate, white and blue collar 
unions. Details as to how this aspect of the survey was 
conducted are set out in Appendix E. Secondly, the study 
considers those legal services provided by unions 
specifically chosen because of their schemes for providing 
legal services. Again details of these are set out in 
Appendix E.

New South Wales trade unions employ a variety of 
approaches to the provision of legal services to their 
members. Many schemes are used. They differ with respect to 
the person providing the legal service, the manner in which 
the service is provided and the matters on which assistance 
is offered. Significantly, the Trades and Labour Council 
operates a Compensation Department, although not all trade 
unions use the Department's service. The existence of the 
Department ensures that all trade unions affiliated with the 
Trade and Labour Council are able to provide some legal 
services to their members. The Compensation Department is 
thus crucial to the whole scheme of union legal services in

9

New South Wales, the more so because it has been used as a 
model by unions generally for the provision of legal
services.
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(a) The Trades and Labour Council's Compensation Department

The Department is an arm of the Trades and Labour 
Council, the central union body for the State. At the time 
of the survey in 1978, 99 unions were affiliated with the 
Council. The members of all unions affiliated with the 
Council are entitled to use the Compensation Department. A 
proportion of the affiliation fees paid by all unions is 
used to meet the costs of running the Department. The 
Department operates from the Trades and Labour Council 
building in Sydney. At the time of the survey it was staffed 
by a full time officer who had legal qualifications, and two 
secretarial assistants. The officer managed the day to day 
operation of the Department, though major policy decisions 
concerning the Department were decided by the executive of 
the Trades and Labour Council.

The sole service provided by the Compensation 
Department is the screening of compensation claims, either 
in the form of workers’ compensation or common law 
negligence claims. The Department does not itself institute 
proceedings on behalf of union members. Its function is to 
investigate a union member's case and determine whether or 
not an action should be mounted. If the Department's officer 
believes the member has a valid claim, the case is allocated 
to one of a small panel of outside solicitors. At the time 
of the survey the panel consisted of six firms of 
solicitors. The member's union has no say as to which firm 
of solicitors the matter is referred.

The members of the panel of solicitors meet 
regularly to discuss the operation of the scheme and to 
consider law reform issues relating to the industrial 
jurisdiction. The Compensation Officer is specifically 
responsible for keeping the Trades and Labour Council 
apprised of legal developments which may affect member 
unions.

The Compensation Officer estimated that some 60
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unions of the 99 affiliated used the Compensation 
Department. The remainder generally arranged with their own 
solicitors a means of handling compensation cases. Some 
unions use the Compensation Department while maintaining a 
special relationship with their own lawyers. This was done 
in two of the fifteen unions studied. Instead of a member's 
case going to any member of the panel, it goes to the 
union's own lawyer, who also is a panel member.

The reasons why unions use the Department vary. 
Smaller unions tend to use the Department more than larger 
unions. Small unions lack the financial resources to screen 
workers' compensation claims themselves. Even larger unions 
using the scheme do not have the number of cases that would 
warrant the establishment of their own scheme.

Union officials recognise that the Compensation 
Officer often has expertise which they lack. They point out 
that as they have already paid for the service through their 
union's affiliation to the Trades and Labour Council, their 
members might as well have the benefit of it. Historical 
forces are also important. All the unions using the 
Department had done so for as long as the union secretaries 
interviewed could remember. Organisational inertia tends to 
prevent consideration of change. Use of the Department also 
relieves the secretary and other officials from any 
suggestion of corrupt practice. It is generally accepted 
within the union movement that accident work can be a 
lucrative specialty for firms of solicitors. To avoid the 
charge that a union is favouring a particular firm, it is 
often felt that the matters would be best handled by the 
Compensation Department and a panel of solicitors 
independent of the union.

Unions which chose to use their own arrangements 
and not use the Department's service generally gave as their



139

reason the fact that this had always been the position. Two 
unions in recent years however, had resolved to leave the 
operation of the Compensation Department. One union had done 
this as a part of its reassessment of the services it 
offered to its members, including a rationalization of its 
legal services. Another small union resolved to leave the 
Compensation Department primarily because of a bad exper
ience it had had over one particular case. In addition the 
union wanted to have more say in the solicitors to whom its 
members' cased were directed. Since most of these cases 
involved particular injuries it was thought that a firm of 
solicitors experienced in such cases would better serve the 
interest of the membership. This direction of legal work was 
not possible under the Trades and Labour Council scheme.

Where an affiliated union uses the service of the 
Compensation Department, a member's claim is handled in the 
following way. After the union member has contacted his own 
union's officials, he is referred to the Compensation 
Officer. The referral is either formal (a standard letter of 
introduction) or is arranged by making an appointment on his 
behalf. The Compensation Officer does not investigate 
matters that have not first been referred to him by the 
member's own union. The Department is therefore relieved 
from the task of establishing eligibility requirements. It 
is a matter for the union whether or not a member receives 
the legal service.

Thê  Compensation Officer first obtains medical 
reports. He then formally advises the union whether or not 
there is an arguable claim for compensation. Upon receipt of 
this recommendation, the union makes a decision, although 
the recommendations are rarely rejected. If the union agrees 
to support the claim, the union guarantees in standard form 
that it is prepared to meet all the disbursements associated 
with the action. Once this guarantee has been obtained the 
matter is then sent to one of the panel of six solicitors 
chosen on a random basis by the Compensation Officer.
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The Compensation Department maintains a file on 
the matter, even after referral to the solicitor. Thus if 
the union member, or the union itself, has a query about the 
progress of his case, the Compensation Department is able to 
provide the information needed. The Compensation Department 
issues a report to the union at the completion of all cases.

The operations of the Compensation Department are
highly centralised. Union members are encouraged to come to
Sydney if they live in the country. If they cannot manage
this, they deal directly with the Compensation Office by
telephone or letter. The panel of solicitors is also Sydney
based, so once the matter has passed the screenings of the
Compensation Officer, it is likely to be handled in Sydney.
The Compensation Department is endeavouring to cater more
for the country members of unions by using the regional
Trades Halls and country solicitors. So far this arrangement

7has extended to Newcastle, Wollongong and Canberra.

Each year the Compensation Department handles many
cases. In 1980 it referred some 1587 new cases and 1362 were
finalised. The money received for their members in0compensation awards was $16.1 million. This however only 
relates to those cases in which legal proceedings were 
instituted. The Compensation Officer estimated that only one 
in five of all enquiries made to the office was actually 
referred to the panel of lawyers.

(b) Legal Services Independent of the Compensation 
Department

As noted, not all unions use the screening service 
offered by the Compensation Department. These unions have 
arrangements with solicitors to provide legal services for 
members in compensation matters. The nature of these 
arrangements vary. All unions surveyed which adopted this 
approach, except one, used one legal firm exclusively. In 
general the union's solicitors perform both its own legal



work (for example, union rules litigation) and the legal 
work for the union's members. The one exception was a large 
union which had only several years earlier instituted the 
system of having its own panel of solicitors. This has the 
advantage of providing a range of expertise for the union to 
call upon and according to the union's legal officer, kept 
the firms of solicitors "on their toes" by making them aware 
that they were in competition with several other firms of 
solicitors.

Unions had typically maintained their existing 
arrangements for many years. Only one union constantly 
reviewed its relationship with its lawyers. This union's 
rules provided that the union's solicitors had to face an 
annual election by the rank and file. It was felt that in 
this way the solicitors would be kept responsive to the 
needs of the union's members. Despite this, that union's 
firm of solicitors had represented it and the membership for 
many years.

Those unions with their own solicitors handle 
accident compensation queries of members in either one of 
two ways. About half of the unions, as soon as an accident 
matter arises, refers the member to the union's solicitors. 
No investigations (other than very basic enquiries) are 
undertaken by union officials. The remainder of unions is 
actively involved in the handling of members' cases, 
particularly in the investigative and screening stage. In 
these unions, officials handle members' accident claims as 
part of their general responsibility. In one large union one 
person handled such matters as his sole responsibility. 
Another said that the union undertook considerable work on 
behalf of the solicitors. This involved obtaining medical 
reports and negotiations. In both instances, however, the 
decision to institute proceedings lay with the union's 
lawyer. Although one of these two union officials did say 
that the solicitor was only used for second opinions.
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(c) Features of Union Legal Services

While unions follow two approaches in handling 
compensation claims, the provision of legal services remains 
with the private profession. If a union uses the 
Compensation Department the solicitor used will be chosen 
from the panel of six firms. If the union does not use that 
scheme, it has its own arrangement with a lawyer, although 
that lawyer is often also a member of the Department's 
panel. In either case there are features which are common to 
both arrangements. Only one union in N.S.W. does not adopt 
either of these approaches but uses its salaried lawyer to 
handle the worker's compensation claims for the members. 
This union did not fall within the sample of unions studied 
in this survey. Although several unions did have employed 
lawyers, this was the only union to use lawyers in 
non-industrial matters of the union. This union's service is 
a special case, and where relevant is referred to below.

(d) Financing Union Legal Services on Compensation 
Claims

The Compensation Department of the Trades and 
Labour Council is financed out of affiliation fees of member 
unions. The cost of the outside solicitor who provides the 
service falls upon the individual union, or in some 
instances the members. This cost is not great because of the 
"speculative action". The ethical restrictions on this sort 
of legal practice are considered in Chapter 5 although for 
present purposes, "a speculative action" could be described 
as one in which a solicitor undertakes an action believing 
he will only be reimbursed for his work if he wins the case. 
This is possible because of the system of awarding costs in 
Australia. Instead of each litigant bearing his own costs, 
as happens in the United States, the "costs" of litigation 
follow the event. That is, the loser of the action generally 
has to pay the costs of the winner. This occurs as a matter
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of course in the worker's compensation jurisdiction, and 
almost invariably happens in the common law jurisdiction 
when the matter proceeds to a hearing. If a matter is 
settled, it will only be done so if the solicitor's costs 
are included. If on the rare occasion that a case is lost, 
then not only must the cost of the member's lawyers be 
borne, but also the legal costs of the winning party have to 
be considered. Who bears such cost is considered below.

(i) Cost of Members

Basically the legal service provided by unions in 
accident matters is free to union members. This coverage 
would include the cost of medical reports, though one small 
union did indicate that the member may be required to bear 
this cost himself - at least, initially. If he won his case 
he would be reimbursed for trial expenses. One exception to 
the free service is where the member is awarded or obtains a 
settlement of damages in a common law action, which does not 
include an amount for costs, or the costs awarded do not 
cover the members expenses. If this does occur, costs are 
taken out of the damages obtained. If the accident claim of 
the member is unsuccessful (it would seem a rare occurrence) 
no union, or solicitor will request payment by the member.

Some unions however have in recent years qualified 
this approach where the member, having commenced an action 
through the union, takes the matter elsewhere. If this 
situation occurs the member is required to pay those 
expenses already incurred on his behalf. This will be a 
predetermined amount of usually $50.00. Thus the unionist in 
these instances undertakes that the matter will be handled 
solely by his union's solicitors. In breach of the under
taking the predetermined sum will be owed to the union.

(ii) Cost to the Union

The basic nature of the speculative action is that 
there is no cost to the union. The success of this system



however, depends upon the solicitors maintaining a high
success rate. This certainly appears to be the case with the
Trades and Labour Council scheme in 1977, losing only 10 out 

8 aof 977 cases. A union still may have costs to bear, 
despite the use of the speculative action. The union member 
may lose his case. The member's own legal expenses are
usually borne by the solicitors, though in this instance
unions may be called upon to pay some costs, for example,
disbursements. The Compensation Department scheme is so 
designed that the union has to guarantee that it will meet 
the costs of disbursements before the action is started. 
These guarantees may also be called upon in the event that 
party and party costs do not cover all the disbursements 
expended on the trial. This is now particularly true of 
medical examinations which often cost more than the amounts 
recoverable from the other party. This additional cost 
usually has to be borne by the union both under the 
Compensation Department scheme and where unions have their 
own solicitors. If a case is lost, the union may also have 
to contribute towards the costs, though the solicitor in
this circumstance will usually bear the expense.

A union that does not participate in the
Compensation Department scheme may incur the additional 
expense of an annual retainer to their firm of solicitors. 
Unfortunately the information that was obtained in this part 
of the survey is far from complete owing to the reluctance 
of union secretaries to discuss in detail the financial 
relationship between their union and solicitors. 
Nonetheless, almost half of the unions not connected with 
the Compensation Department indicated that they had a 
permanent retainer with a firm of solicitors. This retainer 
did not affect the willingness of these solicitor to 
undertake accident cases upon a speculative basis. The union 
still may be liable for extra costs if they arose, though 
several unions were emphatic that if solicitors proceeded 
with a case without the approval of the union, then the 
solicitors would have to bear the costs. Most unions with
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retainers felt they would not be liable for costs in 
accident cases. If it did occur it was a rare event.

The one union in the study that did not use an 
outside firm of solicitors to handle accident cases, used 
the speculative action to finance its own legal service. The 
union's salaried legal officer, in addition to dealing with 
the legal matters of the union and the various instrumental
ities of the union, handles a range of legal problems for 
the membership. These include compensation claims. If these 
compensation claims are successful the costs recovered are 
returned to the general funds of the union. The only 
restriction placed upon this method of operating is that the 
recovered costs do not exceed the unions expenditure in 
operating the scheme (including the lawyer's salary). 
Several legal and ethical difficulties arise with this 
manner of operation but they will be considered in more 
detail in Chapter 5.

(e) Other Legal Assistance Provided by Unions

Some trade unions not only provide legal 
assistance to their members for compensation claims, but 
also offer legal help in other areas. That legal assistance 
is limited and somewhat irregular. One . obvious reason for 
this is that this sort of legal work is usually not "self 
financing". This means that unions consider very closely 
whether or not they will provide any legal help to members 
beyond accident claims which are comparatively predictable 
as to outcome. In fact, some of the small unions examined 
provide no legal assistance beyond the Compensation 
Department service.

Those other areas of legal assistance provided by 
unions fall into two categories:

(i) Industrial Matters

Apart from the claim for compensation, union 
members may have other legal problems arising from their
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employment. These problems are not necessarily seen by the 
unions as "legal" in character. For example, a matter about 
back pay or the application of an industrial award to a 
particular employee could be regarded by the union as being 
an industrial issue. The dispute is resolved in accordance9with the normal processes of industrial relations. 
Industrial matters in respect of which assistance is 
provided usually involve theemployer/employee relationship. 
Members also experience problems that are strictly unrelated 
to their employment but all the same impinge upon their 
relationship with their employer. For example, a traffic 
offence, totally divorced from the member's responsibility 
as an employee, may, if found proven, affect his employment. 
The union might also, as a matter of policy, take legal 
action to support members experiencing difficulties quite 
unrelated to their employment. An example of this sort of 
legal assistance is the provision of legal representation at 
a Committee of Enquiry into an accident in which a member erf 
the union was involved.

Generally unions are reluctant to provide legal 
assistance of this sort. Only about half of the unions 
surveyed assist members in this way. Only where the industry 
requires licences, or where set appeal structures exist, 
(for example, in the Public Service) is assistance given. 
Some unions specifically refuse to help members in this 
area. Several unions have a prohibition against helping a 
member on a criminal charge, while others are only prepared 
to take on criminal matters if a matter of policy is 
involved, for example, where shop assistants are charged 
with shop lifting. One union adopts the interesting 
viewpoint that many of the legal problems of its membership 
are so closely related to the member's employment that it is 
really the responsibility of the employer to provide the 
legal assistance. This attitude was expressed by another 
union, although that union is still prepared to assist the 
member first and then later seek a contribution from the
employer towards the expense of assisting the member.
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In all instances where unions provide assistance 
for legal problems associated with employment, the member 
receives the service free of charge. Often it means that the 
union secretary undertakes the work, perhaps by appearing in 
court on behalf of the member. However, complex matters are 
handed over to the union's solicitor. Alternatively the 
solicitors may draft the necessary documents for the member, 
but the union secretary then handles the negotiations or 
appears in court. The union is required to pay the union's 
solicitor for this work. For this reason union secretaries 
expressed reluctance even to provide the limited service 
they performed, let alone expand it.

(ii) Mon-Industrial Matters

Unions also provide legal advice but not legal 
representation on matters which do not relate to the 
member's employment. Legal advice may be provided in an 
informal way, although several unions have specific legal 
advice schemes. Those unions which do not provide legal 
advice indicated that there was no demand for this service 
or even the need for a referral to a solicitor.

If a union member requires legal advice, the union 
official himself often tries to help. In some instances, 
lawyers are excluded from the process. One union approaches 
Government Ministers and Government Departments directly for 
assistance relating to specific matters. For example, if a 
member is having a difficulty with the Housing Commission, 
the union contacts the relevant Minister. Obviously this 
advice has its limitations, but the union considers it to be 
a useful service.

More commonly the union's own legal firm advises 
members. This arrangement is typically ad hoc. The advice 
for the member may be given either free, or the member (or 
the union) may have to pay for it. Where it is free those
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unions see this service as the quid pro quo for the union 
directing its workers' compensation claims to the firm. Only 
in the more formally constituted schemes had considerations 
been given to the cost of the service.

One union has established a legal advice service
10manned by the union's firm of solicitors. At the time of 

interview the scheme had successfully operated for over 
eighteen months. The advice cost the member nothing, while 
the union pays for the service with its general retainer. If 
the matter is one which requires more than advice, the 
member can have the union's solicitor handle the matter. The 
member would pay for this service. In another less formal 
scheme the member is referred to one of the union's three 
firms of solicitors (depending upon the specialty required) 
for advice. Like the other scheme, if action over and above 
mere advice is needed, then the member at his own expense 
can use this solicitor. Those unions which do have salaried 
legal officers also provide limited legal advice. In one 
union this advice is limited to written replies for 
information.

If the union member wants a referral to a lawyer 
usually the union's legal firm will be recommended. This 
however, is not a common request. It is believed, but not 
substantiated by union officials, that members would get a 
"good deal" from the union firm. One official however, was 
cynical of this view. He always recommends other solicitors 
because the union's own firm does not have the expertise to 
handle the personal legal problems of members. In this case, 
no special relationship existed between the recommended 
solicitor's firm and the union.

(f) Counsel

A divided profession in New South Wales adds a 
complicating factor to the provision of legal services by 
trade unions. In compensation cases all unions indicate that
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the choice of counsel is for the solicitor to determine. For 
those solicitors operating on the Compensation Department 
panel, the position is slightly different. Although it was 
stated by the Compensation Officer that there was only a 
closed panel of solicitors, and not barristers, it is still 
the case that only a small number of barristers are briefed 
by union legal firms in compensation cases. When the panel 
does meet, the performance of barristers is examined. A 
barristers' panel does exist, though it is larger and 
perhaps more fluid than the solicitors'.

(g) Eligibility for Union Legal Services

Basically only financial members of unions are 
eligible for legal services. This applies to unions whether 
or not they use the Compensation Department. There are, 
however, some exceptions to this. The first is that all 
unions handle the compensation claim of a widow, and/or 
dependant(s) of members involved in a work-related accident 
resulting in death. This concerns claims for both workers' 
compensation and a Lord Campbell's Act application. The 
second exception concerns non-financial members. Most unions 
do not waive requirements that a unionist has to be 
financial. Some are more lenient. These unions either leave 
it to the executive's discretion to provide legal services 
(pending payment of arrears or the authorisation of a 
deduction of the arrears out of the compensation recovered), 
or there are specific groups within the union, always 
receiving special treatment. In one union, legal services 
are provided to unemployed members (up to a specified 
period), while in another, retired associate members receive 
legal services.

Where only legal advice is provided (either in 
industrial or non-industrial matters) the member's financial 
standing is not important. One union which operates a more 
formally organised legal advice scheme, deliberately helps 
the unionist's dependants. The union considers that the
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legal problems of the member's family often affect the 
member as well. Sometimes legal assistance is provided to 
non-unionists, though this is rare and typically is a "perk" 
of being a union official. In one union, the wife of the 
former president had the matters relating to her husband's 
estate finalised at the union's expense.

(h) Other Features of Union Legal Services * 11

No union has a conscious policy towards the legal
education of the membership. A small number of union
officials consider that community legal education is useless
and misguided. The remaining unions realise that the legal
knowledge of their members could be improved. Some unions
are doing a little in the area, though most are having great
difficulty in just communicating effectively with their

11members. Most unions inform their members of the workers' 
compensation assistance they offer, and some go so far as to 
explain the legislation. A common practice is to publicise 
recent workers' compensation awards in the union journal.

Generally the unions appear to be content with the 
quality of legal assistance provided to the membership. 
Unions are quite satisfied with their present arrangements. 
Most had maintained the present system (that is, the same 
lawyers) for more than 15 years. Only two unions had 
specifically altered their structure of providing legal 
services within this time. However, even these unions had 
done so, not out of a concern for the quality of the 
service, but for reasons of cost. There are no peer review 
programs or other ways of maintaining the quality of the 
service. The ultimate sanction is the removal of the firm of 
solicitors from the panel (if the firm belonged to the 
Trades and Labour Council scheme) or the union retains a new 
firm (if the union is independent of the Trades and Labour 
Council scheme).

One indication of this lack of concern for quality



is the little control that unions have over the progress of 
claims. The Trades and Labour Council do keep accurate files 
upon cases even though the matter has been placed in the 
hands of a solicitor. These files are frequently used, both 
by the participating union and the union member. Those 
unions not using the Compensation Department, have very 
little information about the compensation cases handled by 
their solicitors. The larger unions do keep a record of 
matters referred to their solicitors, whereas two small 
unions rely solely on their solicitor for all file informa
tion, and even for particulars of the number and type of 
cases over a given period. In these unions there is no union 
involvement in the legal service. In one union even the 
decision to initiate proceedings is left completely to its 
solicitors. That union is not consulted at any stage in the 
process.

(i) Union Law Firms

Two principals in large union law firms were also 
12interviewed. Although they were reluctant to discuss the 

financial relationship between their firms and unions they 
did discuss other matters concerning their involvement in 
the union legal services. Both firms are members of the 
Trades and Labour Council Compensation Department panel.

The firms have developed routine methods of
handling their operations. This has been done by creating 
several legal departments within the firm. These deal 
exclusively with a legal area, such as workers' compensation 
claims. In this jurisdiction the firms prefer matters to 
come to them through the Compensation Department of the
Trades and Labour Council. Often those cases coming directly 
from unions require considerable investigation, time and 
effort before the decision to proceed can itself be made.
This is not required with the Compensation Department
referrals.



152.

The solicitors also expressed their concern at the 
rising cost of disbursements, especially medical reports. As 
a result, unions increasingly are required to bear these 
cost increases. The firms are not always prepared to "carry" 
unions until the completion of .a compensation case. Costs on 
account are sometimes requested. When the firm does work 
other than compensation cases, it will always charge the 
union. Advice given through the secretary to the member, is 
always without charge. In all instances, when the solicitors 
do legal work for a union member, they regard the member, 
and not the union, as the client.

Both solicitors firmly believe that the best means 
of providing union legal services is through private law 
firms. They regret the introduction of salaried legal 
officers providing legal assistance to the individual union 
member. They both consider that such lawyers would be 
inexperienced and would miss the resources of large union 
firms. One of the solicitors went so far as to say it was 
nonsensical for unions to provide for such a service in 
workers' compensation matters, since that work was done 
without cost by the union law firms for the union member.

3. Provision of Legal Services by Other Organisations

Australia 
organi sati 
However, 
industrial 
organisati 
organisati

Trade unions are not the only organisations in 
providing legal services to their members. Other 
ons also provide legal assistance to members, 
just as union legal1 services are limited to 

legal problems, legal services of these 
ons are also limited to matters that concern the 
on.

It is difficult to gauge the prevalence of 
organisations providing legal services to members in 
Australia. Therefore, what is examined below is a range of 
organisations that do provide legal services as a membership 
benefit. The emphasis is on how that organisation provides
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the legal service and not on the number of such 
organisations and the volume of such work. Again the scope 
of the survey has been restricted to lack of resources.

(a) Trade Associations

Trade Associations usually provide a range of
services to members. These services may extend from credit
information to giving legal advice. Usually that legal
assistance is provided by the association's firm of
solicitors and is charged to the member. Some groups, such
as employer organisations, specifically provide legal
assistance, in industrial cases although not for individual

13legal problems of members.  ̂ Typically the work relates to 
industrial awards which apply to all the employers in the 
association.

One particular trade association specifically 
providing for the members is the Medical Defence Union. This 
is a British organisation with an Australian branch. 
Although the Union primarily provides a medical malpractice 
liability cover there are other benefits:

"1. Assistance in defending proceedings where a 
question of professional principle is 
involved.

2. Assistance in vindicating a member's 
professional interests, honour and character.

3. Assistance in proceedings brought against him 
by a patient arising from the act or omission 
of himself."

Any member of the union can use the Union's solicitors to 
deal with legal matters concerning the practice of medicine. 
The legal assistance, however, that is provided to the 
members is limited only to this narrow scope.



(b) Consumer Groups

Trade associations are restricted in their member
ship. Ordinary members of the public are not members, nor, 
given the specialised service offered, would the public want 
the service provided. In contrast, motorists' associations 
offer their membership to all the public. One benefit 
provided to their membership is legal assistance for 
difficulties concerning the ownership of a car.

In New South Wales the relevant organisation is
the National Road and Motorists' Association. All states
have an equivalent organisation, though the nature of legal
services provided varies. In this regard, the N.R.M.A.
appears to provide one of the more extensive services to its
members. The present level of services has operated since 15 #1966. Assistance is provided in civil and criminal
matters. With civil matters, in particular negligence 
actions by and against members, only advice is given. 
However, given the volume of such claims, a kit has been 
prepared to help members in bringing such cases. Contained 
in the kit are sample letters and advice on legal 
proceedings.

In the criminal area, the nature of the service 
depends on the charge and the plea to be entered. On all 
parking infringements notices, only advice is given. On more 
serious matters, like speeding and drink-driving offences, 
only advice will be given if the member wishes to plead not 
guilty, though legal representation will be provided if a 
plea of guilty is entered. If the member does decide to 
defend the matter, the N.R.M.A. will prepare the brief and 
the member may have the matter defended by a member of an 
informal panel of barristers. The cost of this defence will 
be borne by the member.

This legal service is based in Sydney and is 
provided by a firrf of solicitors on retainer to the N.R.M.A.
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The legal practice is situated in the head office of the
N.R.M.A. and is described as the legal department of the 

16association. If a member lives outside Sydney, the member 
is able to obtain some advice at the branch offices of the 
association. If more assistance is needed the member may be 
referred to one of the association's country solicitors.

Given the size of the N.R.M.A., conflict of 
interests do occur in the provision of legal services. 
First, there is the simple conflict between the interests of 
members. For example, two members may be involved in a 
traffic accident. Their legal interest will not coincide. 
This is solved by sending one member to another solicitor to 
receive advice. This solicitor is then paid upon a per case 
basis. The need to do this would not arise often because 
usually only legal advice is given and no files are 
maintained. Knowledge of the conflict would not be known. A 
more intractable conflict of interests concerns the associa
tion itself. The association, in addition to providing legal 
advice, also operates an extensive insurance business. On 
occasions, the interest of the member may then not be the 
interest of the association. This manifests itself in one 
instance where the member is the holder of a comprehensive 
insurance policy and the incident giving rise to the claim 
on the insurance company is the subject of criminal proceed
ings. When this occurs the complete defence (other than 
merely giving advice which would be the ordinary situation) 
is provided free of charge. Another instance is where a 
country member, who is subject to an insurance claim, will 
go to the Association's country solicitors. These country 
solicitors must then provide legal assistance to the member, 
while at the same time, preserve the interest of the 
insurance arm of the association.

All other motorists associations in Australia 
provide at least legal advice on traffic violations. In all 
cases this is free, except in Queensland where the Royal 
Automobile Club of Queensland members have to pay $7.50 for



advice from the club's solicitors, though this is refunded 
if a "plea of not guilty" is sustained. Actual legal 
representation of members to defend a matter is provided 
only by the Royal Automobile Association of South Australia 
and then only on approved matters. That Association also 
provides a guilty plea service. In all other associations, 
the cost of representation has to be borne by the member, 
though the associations will assist in finding suitable 
representation. Usually where a matter affects all members, 
the associations will assist in mounting a test case.

(c) Consumer Groups

A recent development in the provision of legal 
services is the establishment of the Law Consumers 
Association of N.S.W. This body has arisen out of the old 
Divorce Law Reform Association and it states in its 
advertising that "Your membership of the Association is your 
insurance - your personal 'litibank' - which will provide 
cover against any personal legal injustices". At this stage 
the legal services which will be provided is limited to the 
preparation and sale of "kits". These kits deal with divorce 
and conveyancing. The association has also commenced its own 
cut price conveyancing service. Significantly the 
association claims in its advertising that it is 
"independent, non-profit and non-political organisation 
funded by members only". In this respect, the association 
does perform its "consumer role" in that it helps members 
with complaints about lawyers. Membership of the Association 
in no way ensures legal services. It merely gives to members 
the opportunity of receiving a cut price conveyancing 
service, and a divorce kit. These services have to be paid 
for by the members.

(d) Student Legal Services

In recent years student associations at 
Australian Universities have begun operating legal service
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schemes for members. These are funded by student association
fees. They offer a complete range of legal advice, office
and court work on most matters. For further details on these
schemes reference should be made to the author's examination

16aof student association legal services. An example of one
of these schemes is the LaTrobe University Legal Service

17formed in 1976. This scheme offers legal assistance
(including court representation) in criminal law, personal 
injuries, drafting of wills, and family law. The service is 
staffed by a salaried lawyer. In 1980 it handled 580 cases. 
The service is not completely free though only a small 
charge is levied. This service is typical of several 
university schemes that operate on Australian campuses.

(e) Insurance

One Australian Insurance Company, F.A.I.
Insurance Ltd. offers a Legal Benefits Insurance Policy. The
company is involved in professional liability insurance and

18sees this as being a natural extension of that business. 
Under the policy the insured can employ any solicitor of his 
own choice, although the company reserves the right to 
reject the insured's choice of solicitor twice, after which 
the insured's choice prevails. The company also reserves the 
right to reject a claim to be indemnified against legal 
costs on the grounds that there is not, in the company's 
opinion, sufficient prospect of success. There is an excess 
payable by the insured under the policy of $20 or 10% of the 
claim (whichever is the greater) and a total liability under 
the policy of $4,000 in any one year. The company has the 
right to tax any solicitor's bill if it considers it to be 
unreasonable. If the insured is entitled to legal aid under 
any other scheme then no benefit is payable under the 
insurance policy to the extent of the legal aid received.

19The response to this policy has not been good. 
According to the Insurance Council this is the only company
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which underwrites such business, and because of this it
seems to indicate that this class of business is not 

20successful. However, it should be noted that there is some 
legal expense cover under the common form of motor vehicle 
policy. These types of policies cover legal expenses
incurred in the defence of civil proceedings where damages 
are sought against the insured for injury to person or 
damage to property. They exclude claims in respect of 
liability assumed under warranty or agreement. Apart from 
these policies and the F.A.I. policy there is no other 
interest of the Australian insurance industry in legal 
expense insurance.

4. Group Legal Services in Australia - Conclusion

As in the United States, and to a lesser extent, 
in Britain, legal services are provided by Australian groups 
and organisations to their members. The type of legal 
service provided varies, as does the type of group offering 
that service. Many of the schemes that have been described 
above fall within the definition of a group legal service in 
Chapter 2 and others have potential for developing into 
group schemes. Both of these types of schemes are considered 
below.

(a) Assessment of Australian Schemes

Of the various groups that have been described, 
some schemes may be readily categorized. The legal services 
provided by university student associations are group legal 
services. They are the same as schemes run by university 
associations in the United States. A full range of benefits 
is offered to members. Most, if not all, of the legal 
problems faced by students are handled by the scheme. For 
other groups, the position is not clear. The car clubs and 
trade associations provide only a limited range of legal 
services. Even though the member's contribution in part 
funds the legal service, that legal service is limited to 
certain specific matters. They are restricted to the raison
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d'etre of the organisation itself. They therefore can only 
be described as partial group legal service schemes.

The main group that was examined was trade
unions. In many ways it is difficult to categorize these
legal services, because of the wide variety of programs
operating. Generally however, the legal service schemes of
New South Wales trade unions cannot be described as a
complete group legal services. They may be partial group
schemes, or may use the group as a basis for referral
schemes, but they are not group legal services which provide
a complete range of services and are funded by "the the
group members' contributions or from the group's own 

21activities". There are several reasons for this:-

(i) The range of services provided by trade unions is 
limited. The service that is provided relates 
only to the members' employment. To this extent 
such a scheme is a partial group legal service. 
For matters other than industrial cases, the 
scheme only provides advice with the member 
having to pay for any additional work. This type 
of service is basically a referral scheme. The 
trade union movement in the United States calls 
this type of scheme a "group referral" program.

(ii) The trade union schemes examined, do not provide 
any new method of funding legal services. The 
union membership dues paid by a trade .unionist 
only indirectly fund the operation of his union's 
legal service. This might happen because he is 
contributing to the operation of the Compensation 
Department of the Trades Hall or because his fees 
help pay his union's solicitor's retainer, 
basically, however, the legal services are 
self-financing, costing neither the union nor its 
members any significant amounts. This is 
particularly true of compensation claims which
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are almost entirely funded by the union's lawyers 
using speculative actions. Although it is 
significant that a group, like a trade union, 
does provide opportunity for using the 
speculative action, the scheme is not a group 
legal service. One can draw a parallel between 
the use of the contingent fee to provide legal 
services for union members in the United States, 
and the Australian use of the speculative action. 
Originally unions in the United States only 
offered services involving contingent fees 
because it did not cost the union anything to 
refer a member to a lawyer who would then 
undertake the case on a contingent fee basis. 
Today, however, a union group legal service 
involves an extensive financial commitment of 
either its own funds (or the employers) or its 
members. The scheme covers more than matters 
which may not cost the scheme anything. In fact, 
many schemes do not include contingent fee cases, 
because they can be obtained by the member at no 
charge outside the scope of the scheme.

For these two reasons, union legal services in 
New South Wales cannot be described as group legal services. 
They exhibit certain features of group schemes - for 
example, the use of group activity to provide a lawyer, 
however, the two above differences exist. Generally, most 
trade union schemes amount to little more than a group 
referral service. The trade union or the Compensation 
Department is merely a conduit through which the member 
passes before he receives legal assistance. Also no 
financing of legal services is involved. Even if the union 
does finance legal services for members, for example, an 
advice scheme, it is only a limited service.

(b) Potential of Australian Schemes

Even though the legal service schemes examined



161

can at best be described as limited group legal services, 
they do have features which can be used as a basis for the 
concept's development in Australia. Already student legal 
service schemes are operating successfully and other groups 
may extend their operation. Although some groups, especially 
amongst the unions, are moving towards establishing a group 
legal service, generally groups are not interested. 
Therefore from the survey several issues emerge which will 
affect the potential of groups in Australia operating a 
group legal service.

Groups, other than trade unions, are unlikely to 
offer a broader range of services than they already do. Car 
clubs will probably continue to focus on legal matters 
associated with the ownership of the car, while other groups 
will also limit their services to the particular purpose of 
the organisation. Even in the United States, the car clubs 
after early promise, do not offer a broadly based group 
legal service. Unions, therefore, offer the best potential 
for group schemes, though again there are problems. These 
mainly relate to the speculative action, though other 
difficulties also exist.

(i) The reliance on the speculative action has
produced a complacency within unions about the
legal services they provide. As unions do not
have to commit money to the operation of the
scheme, they are not interested in maintaining a
watch on the function of the service. The lawyers
are left to their own devices. The result is that
the position of the lawyers within the scheme is 

22very powerful. This should be compared with the 
role of unions in the United States in demanding 
better access to the legal system for average 
Americans. It was the trade union movement that 
was instrumental in establishing the National 
Resource Centre for the consumers of legal
services.
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(ii) Another consequence of the speculative action, 
and of not having to pay for the members' legal 
service, is that unions will be reluctant to move 
to a system which will cost either the union or 
the members' money. Legal services at the moment 
are only provided in those matters which cost the 
union little. A group legal service would extend 
the current range of matters and it would cost 
the union or its members. Unions are particularly 
conscious of their own finances and would not 
readily extend services to members.

(iii) There is also a problem of inertia in Australian
unions. Little Interest in changing the present
services was expressed to the author in the
survey. In almost all unions, the present system
has remained unchanged for many years. It has
served unions well and appears to be operating
satisfactorily. Unions do not want to change this
to something which would cost them and which had

23unproven advantages.

(iv) Even if unions overcome problems of cost, there 
is a more fundamental difficulty. Should unions 
be involved in providing welfare services in any 
event? Some unions do not see the provision of 
services as a function of unionism. Trade unions 
to some officials should only concentrate on 
their industrial functions. For example, the 
secretary of the Miners' Federation said, he "did 
not believe in law" (in the context he was 
speaking he meant all law). A union with this 
attitude is hardly likely to expand its legal
services.
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(v) Trade unions will also encounter practial
difficulties in operating group legal services. 
One such difficulty will be operating the scheme 
within the bounds of professional ethics. One 
union secretary indicated that his union had 
received complaints from the Law Society. The 
particular problem was overcome, though the 
operation of a group legal service will cause far 
more difficulties. The nature of some of these 
difficulties is explored in Chapter 5 .

(c) Conclusion

Despite the limited nature of some schemes, there
is a base for group legal services intAustralia. In many
respects the position of Australia's development of group
legal services is at the stage that group legal services

24were at in the United States in the 1930's. At that time 
there were many organisations which provided as an incident 
of their membership a legal service on a limited range of 
matters. These schemes were known, not as group legal 
services but as union legal services, motorists' legal 
services and trade association legal services. Those schemes 
were only interested, if at all, in extending the services 
to group members. The provision of legal services was not 
seen as part of a movement to provide greater access to the 
legal system. Groups in Australia that provide legal 
services to their members are still only at that early 
stage. They too are only interested, if at all, in extending 
services to members. However, unlike groups in the United 
States at that time, the major barriers to further 
development appear to be internal ones and not the 
prohibition of law or such schemes. The problem of cost, 
lack of interest and satisfaction with the existing 
situation are the difficulties for the development of group 
legal services by Australian groups.
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CHAPTER 5

THE ETHICAL AND LEGAL PROBLEMS OF GROUP LEGAL SERVICES

1. Introduction

Group legal services will face many difficulties 
in their development in Australia. If the United States 
experience is any indication, there will be considerable 
problems with the laws regulating professional legal • 
practice and the ethical rules of the profession. This 
chapter examines those ethical and the legal problems that 
will be faced by group legal services in Australia. It 
categorizes such problems in three ways. First, it examines 
those aspects of Australian law which, if strictly
interpreted, could completely bar the operation of group 
legal services. These are described as threshold problems.
The second type of problem is those laws which, though not 
preventing the operation of a group scheme, would 
nonetheless place severe constraints on its operation. These 
matters could impede, although not necessarily stop the 
development of group legal services. The third classific
ation is matters which must be considered in the funding, 
regulation and administration of group legal services. They 
are issues which have arisen in other countries and may well 
arise in Australia. For ease of reference they are called 
legal issues in the operation of a group legal service.

The legal problems faced by group legal services 
mainly concern the laws regulating professional legal 
practice, though other areas of the law such as insurance, 
industrial law, trade practices legislation and taxation 
also affect group schemes. In this context the laws 
regulating professional legal practice includes the Legal 
Practitioner Acts (and the various practice regulations made 
pursuant to those Acts), the common law as it applies to 
legal practice, and issues of professional etiquette. Unless 
otherwise stated the laws regulating professional legal 
practice will be those of New South Wales.
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In examining the impact of these laws on group
legal services, there will be differences depending on the
type of scheme involved. In this regard the two major
categories of schemes will be specifically considered: open

1 aand closed panel schemes. In discussing the various
aspects of the law regulating professional practice, the
focus is the solicitors' branch of the legal profession.
This emphasis is in one sense deliberate, though in another
it is brought about by the force of circumstance. A group
legal service employing lawyers is closely akin to a2solicitor's practice. It is therefore appropriate that the
rules of practice in that branch of the profession are
considered. The other reason for emphasising the legal
ethics of solicitors is that their rules of professional
practice are accessible, and frequently interpreted. The
rules of practice at the bar are not as clearly spelt out.
The bar is much smaller and more intimate and as a result
the control of professional practice is done in a more qinformal way." The practices of the barrister's branch are 
rarely the subject of litigation. Thus, unless otherwise 
stated, the rules of professional practice deal with the 
practice of a solicitor and not a barrister.

Because group legal services are a novel method of 
practising law it is to be expected that the existing law
regulating professional legal practice does not readily
accommodate group schemes. This chapter therefore highlights 
those areas of the law which are inappropriate to the 
operation and development of group legal services. This 
however, does not mean that there has to be a wholesale 
rewriting of Australian law so that group legal services may 
first exist and then operate effectively. In many instances, 
and even with those threshold problems, the difficulty turns 
out to be purely theoretical. Either for legal reasons the 
particular restriction does not apply to group legal
services, or that custom and usage has meant that the 
limitation presents no practical problem. Many of the
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subsequent issues therefore are in a sense only "academic". 
Others however will cause difficulties for group legal 
services and will require legislative amendment. Where this 
is the case, a critique of the present law is presented and 
a change suggested.

2. The Threshold Problems * 4 5

Certain rules and laws of professional practice 
would, if strictly interpreted, prevent the operation ofvgroup legal services in Australia. These rules may relate to 
the group itself, or lawyers involved with the group. 
However, as pointed out in the introduction, some of these 
problems may only be theoretical difficulties. The laws, 
although relevant to group legal services, may have fallen 
into disuse, or they may be distinguished in their 
application to group schemes. Other aspects of legal 
professional practice may not be avoided in this way and do 
present problems for group legal services.

There is no one all encompassing rule of
professional practice which outlaws group legal services.
Many rules touch upon their operation, none specifically
deals with them. This is different to the former position of
group legal services in the United States. There, Article
XXXV of the American Bar Association's Canon of Professional

4Ethics directly proscribed group legal services, or as they
5were then called "lay intermediaries". Furthermore, the

Canons forbad individual lawyers from being involved vjith 0group schemes. The consequence of such a rule was that the 
offending scheme could not operate.

In Australia, the threshold problems are not as 
clear as those faced by group legal services in the United 
States. There is no law specifically directed at group 
schemes, although laws regulating professional legal 
practice and general law together could stop their 
operation. Because group legal services are likely to be
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operated by trade unions, industrial law is also relevant. 
In this regard some aspects of union regulation may also 
pose threshold problems for group legal services and are 
considered in this context.

(a) Barratry, Maintenance and Champerty

The common law has developed and refined the
principle that it is against public policy for a person to

7intermeddle in other people’s litigation. Such inter
meddling gives rise to a common law crime and a right of 
action in tort. These actions may in turn be subdivided into 
the distinct actions of barratry, maintenance and champerty. 
All of these actions are exceedingly old, though as will be 
shown, they do continue to exist in Australia. They may 
affect, in differing degrees, the operation of group legal 
service s.

(i) Barratry

The common law misdemeanour of barratry is the 
closest to extinction of the offences which relate to the 
interference with litigation. A common barrator is said to 
be

"a common mover, exciter, or maintainer of suits or 
quarrels in courts of record, or other courts, as the 
county court, and the like; or in the country, by 
taking and keeping possession of lands in controversy, 
by all kinds of disturbance of the peace, or by 
spreading false rumours and calumnies whereby discordgand disquiet may grow among neighbours”.

Despite this archaic formulation of the crime, it is
arguable that it still has relevance to group legal
services. The objectives of a group legal service may be

9seen to be "stirring up” litigation. A group scheme 
certainly provides access to the courts for people who 
otherwise may not have had access. However, this objective
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can be distinguished from those elements essential for the 
crime of barratry in a number of ways.

A group legal service does not incite litigation
10for the financial gain for the incitor. Nor does a group

legal service bring actions which are without basis in
11law. A group legal service does encourage the use of the

legal process, though unlike the barrator, this is done in
good faith. The litigation that is brought is justifiable.

12It is not groundless, vexatious or fraudulent. In short,
the offence of barratry is not relevant to group legal
services and as such presents no barrier to their

13development in Australia.

(ii) Maintenance

The offence and tort of maintenance may prove to 
be a greater obstacle to group schemes. The principle that 
the offence and tort seek to preserve is that an individual 
should bring his own litigation and not be aided by anyone 
else. Thus Lord Loughborough L.C. in Wallis v. Duke of 
Portland said,

"parties shall not by their countenance aid the 
prosecution of suits of any kind: which every person 
must bring upon his own bottom and at his own 
expense."

The maintenance may by provided in either of two 
ways. The first is that the litigant's own lawyer may 
maintain him. In other words, the lawyer may undertake a 
speculative action. The second is that a party, not involved 
in the litigation, may support the individual litigant and 
pay for his legal expenses. Group legal services rely upon 
both of these methods of funding. In particular, the second 
form of maintenance strikes at the core of a group legal 
service. It is not the member who directly pays his lawyer,
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but a party external to the lawyer client relationship makes 
the payment.

It would appear that Australian courts have taken
a lenient view towards the maintainer who is also the
provider of the legal service, namely, the lawyer. In Clyne
v. N.S.W. Bar Association the full High Court stated that in * 15 16 17 18
relation to maintenance, special considerations must apply
to a solicitor, since it is in a sense the business of a

15solicitor to maintain litigation for his clients. Indeed 
it would appear to be impossible for a solicitor to be, in
relation to legal proceedings conducted for a client, guilty

16 ■or liable for maintenance. There may be two exceptions to
17this and neither relates to group legal services. The

first exception is when the client does not have a
reasonable cause of action. The second, is when there is a
champertous agreement involved. These two exceptions do not
apply to the operation of a group legal service. A
consequence of this is that the speculative action, which is
the same as the maintenance of litigation by a solicitor can
become an important part of the financing of group legal
services. Already trade unions extensively use the
speculative action to provide legal services to their
members. However, as pointed out in Chapter 4, there are
certain dangers in relying heavily on this source of
finance. These aside, the law of maintenance does not in
this respect prevent group legal services from operating. If

17aanything it provides funding for their operation.

The position of an external maintainer is not as
clear. Two quite different approaches have been adopted to
this aspect of the tort (the crime being virtually
obsolete). The first is that the law against maintenance
should be narrowly defined and strictly applied. The
principle is that it "is unlawful for a stranger to render
officious assistance by money or otherwise to another person
in a suit in which that third person has himself no legal

18interest, for its prosecution or defence" except in only
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three narrowly drawn circumstances. The maintainer may be
(i) a near relation, for example, a parent or have a close
relationship with the litigant, for example, an employer
with an employee; (ii) a person with a common interest with
the litigant in the subject of the suit; and (iii) a person
who is acting out of charity. As a group legal service does
not necessarily operate within any of these three 

19exceptions, it would be illegally maintaining litigation
if the scheme met the legal expenses of a member. The
consequence would be that the group legal service, or the
lawyer involved would be liable in damages, though the tort

19ais not actionable without proof of actual loss.

There is however, a second, more liberal approach 
to the crime and tort of maintenance. Dixon J. (as he then 
was) outlined this in Stevens v. Keogh when he said,

"The law of maintenance is not founded so much upon the
general principles of right and wrong or of natural
justice as on consideration of public policy (per Lord
Esher) Alabaster v. Harness. Notions of public policy
are not fixed but vary according to the state and
development of society and conditions of life in a
community. The exceptions or justifications which
allow a person or body to maintain a litigant in a

20suit do not form a closed category ..."

Thus instead of narrowly categorising the various elements
of the law, another approach is to look generally at the
mischief which the law was to amend. If that mischief is
against public policy, then the activity could be impugned
by the law of maintenance. Those courts using this approach
have recognised that the individual litigant may today need
financial help, and it would be unrealistic to classify such
help as maintenance. Thus Lord Denning in one case points
out that it is now recognised as justifiable that trade
unions represent unionists and insurance companies 

21motorists. In Martell v. Consett Iron Co. Ltd. Danckwerts
J. went so far as to recognise the need for maintenance by a
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group of one of its members. He said,

"This happens to be a case about the interests of
anglers, but the principle involved is of much greater
importance. It would be disingenuous to disregard the
difficulties which the man of small financial
resources (not confined to the legal aid class) faces
in present day conditions in defending such rights as
he may have against infringement by powerful
commercial corporations or adversaries who may draw
their strength from the rates or National Exchequer.
If such a man may not avail himself of the help of

22sympathisers, his condition may be serious indeed."

This second approach does not adversely affect
group legal services. In fact, Danckwerts J. , offers an
eloquent plea for the creation of group legal services.
Despite this, the prevailing Australian judicial attitudes
appears to be towards the narrow, strict interpretation of

23the tort of maintenance. In Brew v. Whitlock the Victorian 
Full Court recognised that there was developing an
alternative, more liberal, conception of maintenance. Their 
Honours Gillard and Mclnerney cited the dicta of Dixon J. in 
Stevens v. Keogh as evidence of this trend, but they still * 24 25
refused to decide the issue on the basis of public policy. 
For them

"These are questions which may in the future have to be
resolved: they do not require resolution in the
present case which can be, and we think ought to be,
decided simply upon the consideration that the case
falls within what, on any view is an existing well
recognised exception to the doctrine of

24maintenance."

The recent decision in Clark v. Printing and
25Kindred Industries Union confirms the Australian courts'
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reluctance to accept the liberal construction of the tort. 
The union, in a protracted case involving the expulsion of 
the claimant from its membership, claimed as a defence that 
a third party had illegally maintained him throughout the 
case. The third party was the claimant's employer,
Australian Consolidated Press Ltd.. This contention of the 
respondent was dismissed by the Full Court of the
Commonwealth Industrial Court. The Court held the action by 
the employer fell within the exception of offering 
assistance to an employee. Joske J. went further and held 
that other exceptions, namely, that of charity and common 
interest also applied.2^

This decision, although affirming a narrower view
of the tort than the English courts, does in some regards
expand the classification of exceptions. For example, the
common interest exception in early cases had hitherto been
strictly interpreted as a common interest in the subject

27matter of the litigation and not merely a common cause. 
Joske J.'s approach is an advance upon these older views, 
though it still falls far short of recognising maintenance 
by third parties such as would be done by group legal 
services.

Although the decision in Clark affirms the strict 
interpretation of the tort, it is submitted that the 
financial support by groups of their members in litigation 
would not be actionable for maintenance. There is a strong 
line of authority, including a decision of the High Court, 
which favours the view that the financial support by groups 
of litigation does not amount to maintenance. The English 
Court of Appeal cases of Martell and Hill v.' Archbold also
hold that the tort of maintenance is inappropriate to
situations analagous to a group legal service. These 
decisions even infer that these days it is almost a
necessity for litigants to be maintained if people are to
have access to the legal system.
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Even in the unlikely event that the strict
position is applied to a group scheme, the liability would
never be great. The aggrieved party in a maintenance action

27amust establish actual loss. It would be difficult for the 
party who is sued or being sued by the group member, to show 
this loss. This is an additional practical reason why the 
tort of maintenance does not affect the operation of group 
schemes. In short, the tort of maintenance is not a barrier 
to the development of group legal services.

(iii) Champerty

Champerty, which is usually discussed within the
context of torts dealing with the interference in
litigation, is not relevant to the operation of group legal
services. Champerty, shortly explained, is where there is a
bargain with either a plaintiff or defendant to receive an
interest in the subject matter of the suit. A lawyer may
make a champertous agreement with his client to receive a

28certain sum if the matter is successful, and nothing if
unsuccessful. This is known as a contingent fee. The
speculative action is not necessarily a contingent fee
arrangement. What a solicitor obtains from the winning party
are only the party party costs. A champertous agreement is
for a sum over and above the amount obtained from the losing
party as party party costs. A group legal service does not

29have to enter champertous agreements to operate, and thus 
it would encounter no problem in this regard.

(b) The Lawyer Client Relationship

The lawyer client relationship is fundamental to
the traditional practice of law. It may not exist in a group
legal service and as a result this may prevent such schemes
from operating. With the creation of the relationship,
certain duties and responsibilities arise for the benefit of

30both lawyer and client. These duties and responsibilities
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on lawyers and their clients alike only occur if there is
this relationship. At this point however, the process of
definition becomes rather circular. The incidents of the
relationship, like the client's right to independent
judgement, are used as tests for the actual existence of the
relationship. Thus, using this example, the lawyer who has a
financial interest in the outcome of his clients case,
cannot bring independent judgement to bear upon his work.
The result is there has not been created a lawyer client
relationship. Several consequences may follow, for example,

31party party costs may not be awarded by the court, the
32lawyer may be refused the right of audience or indeed, the

33whole way a legal service is provided may'be impugned. In 
short, if there is no lawyer client relationship in a group 
legal service, then such a scheme would be severely affected 
and in fact may be prevented from operating.

The law has accepted the traditional model of
legal practice as creating the lawyer client relationship,
that is, the client comes to the independent, self employed
practitioner for advice and assistance. The client then
himself pays for that service. As one commentator has noted:
"The retainer is the foundation upon which the relationship

34of the solicitor and client rests." As group legal
services do not rely upon this fee for service method of 
renumerating the lawyer, a lawyer client relationship may 
not exist within a group legal service scheme.

The reason why group legal services may not create
a lawyer client relationship is that by their nature
"independent professional judgement on behalf of a 

35client" is not preserved within a group scheme. This may 
be because the lawyer is either salaried or funded by the 
group. If the lawyer is salaried the theory is that he is 
answerable to his employer to the exclusion of his client. 
If the lawyer is paid by someone other than his client, he 
looks to that party and not his client for the fee. In 
either instance, the necessary lawyer client relationship
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may not exist. All group legal service schemes are affected 
by this problem, though the principle operates differently 
depending upon the type of scheme involved. These
differences are considered below.

(i) The Salaried Lawyer

The problem with the salaried lawyer is that his 
allegiances are said to be to his employer and not his 
client. Salaried lawyers are common in closed panel schemes, 
for example, the Massachusetts Laborers scheme (Appendix B) 
uses salaried lawyers. This does not mean that a lawyer 
cannot be salaried. If he is, however, his employer must be 
his only client. Lord Denning in Alfred Crompton Amusement 
Machines Ltd. v. Customs and Excise Commission (No. 2) 
speaks of the salaried solicitor in this way,

"In every case these legal advisers do legal work for 
their employer and for no one else. They are paid not 
by the fees for each piece of work, but by a fixed 
annual salary. They are no doubt servants or agents of 
the employer. For that reason Forbes J. thought they 
were in,a different position from other legal advisers 
who are in private practice. I do not think this is 
correct. They are regarded by the law as in every 
respect in the same position as those who practice on 
their own account. The only difference is that they 
act for one client only and not for several
clients.

The fact that a salaried lawyer may only have one client, 
his employer, is important for group legal services. If a 
salaried lawyer is not permitted to deal with clients other 
than his employer, the operation of a salaried group legal 
service would cease.
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The recent Australia decision of Re Bannister And
Legal Practitioners Ordinance 1970-1975 (A.C.T.), ex parte 

37Hartstein deals with this question. The case was commenced
by the Registrar of the A.C.T. Supreme Court at the
instigation of the Court. The Court, exercising its inherent
jurisdiction over legal practitioners, was concerned with
the operation of the Australian Legal Aid Office in the
A.C.T. . It held that the officers of the agency who were
barristers and solicitors of the Supreme Court were "not

38entitled to act as solicitors for members of the public".
In reaching this decision the Court considered both the 
nature of the lawyer client relationship and the relevant 
A.C.T. Legislation.

Fox J. in dealing with the first of these issues 
asks whether "every arrangement made between a person who 
has been admitted as a solicitor and a person seeking legal 
advice from him (results)in a solicitor client relationship3qbetween those two?" ~ The difficulty in the case was that 
the officers of the A.L.A.O. were full time officers of the 
Commonwealth Public Service. They were not engaged in legal 
work for the government, but for the members of the public. 
The Court unanimously held that no lawyer client 
relationship was created. The court relies upon the classic 
conception of legal practice.

"In the ordinary case the solicitor is the fiduciary 
agent of his client; personal trust and confidence and 
individual responsibility are central to the 
relationship. For the task in hand the solicitor must 
be free from conflicting obligations and pressures. It 
seems to me of the essence of the relationship that 
the solicitor retain individual personal respons
ibility to his client. If the solicitor is employed by

40another, the retainer is with the latter."

As the legal officers were employed by the Commonwealth 
Public Service, that officer could not have this "personal
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trust and individual responsibility." There was no lawyer 
client relationship for the simple reason that the lawyers 
were employed.4  ̂ The court was only concerned with a 
theoretical conflict, not the presence of any actual 
conflict.

This conclusion was further buttressed by a second 
argument involving an analysis of the Legal Practitioners' 
Ordinance in the A.C.T. Their Honours reasoned that, by
S.15A of the Ordinance, only those specifically mentioned 
would be allowed to practise as a solicitor. Thus only those 
who practised on their own account, or in partnership (plus 
those who are employed as solicitors by a practising 
solicitor) could practise as solicitors. The court did
however, add a gloss to this by stating that "a solicitor 
who is an employee of a corporation, but who acts as a 
solicitor for it, is for the purpose of the Ordinance,
practising on his own account."4  ̂As the A.L.A.O. lawyers did 
not fall into any of these categories then they could not 
practise law in the A.C.T.

The upshot of the case was that the Ordinance was
quickly changed to make it clear that employees of the Crown
working in the A.L.A.O. office could practise as solicitors 

41in the A.C.T.. This may have removed the difficulty for
the A.L.A.O. in the A.C.T. The decision still retains force

45as an authority. Blackburn J. made several observations as 
to how far the principle may be taken.

"It is, in my opinion, unlawful for a person to conduct
as a servant the practice of a solicitor. It matters
not whether the master is a charitable foundation,
or a company specially formed for the purpose or the * 46
Crown. I put it in this way because in my opinion,
what the respondant has done in the case before us is
the same, in the contemplation of the law as if he had
been employed by a company purporting to engage in the

46business of providing legal services."
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If this view is an accurate statement of the law, the 
implications for group legal services are far ranging, 
especially those schemes relying upon salaried lawyers.

47It is submitted however, that the "general law" 
does not provide for this blanket prohibition upon salaried 
lawyers and that the A.L.A.O. Case was wrongly decided with 
respect to employed lawyers of the Crown. Other decisions 
have allowed salaried lawyers to act for clients who are not 
directly their employer. It is submitted that these cases 
are the better view and that group legal services are not 
affected by the A.L.A.O. decision and could therefore employ 
salaried lawyers.

Kevin O'Connor, in his review of the A.L.A.O.
Case, questions the court's treatment of cases on which it

48relies for its conclusion. Contrary to the courts ruling,
he argues that lawyers employed by the Crown may provide
legal services to members of the public, or at least for
parties other than the Crown, if there is a sufficient nexus
between the interests of the Crown and the interest of the
party. Such a practice does not break the lawyer client

49relationship. In R^ v. Archbishop of Canterbury the 
Treasury Solicitor acted for the Archbishop and it was held 
that the Crown had sufficient interest in the matter to 
allow its own legal officers to represent such a person. The 
Court of Appeal on that occasion saw no conflict of interest 
arising between the solicitor, and his employer, or his 
client. Romer L.J. stated that "so long as the Crown was 
acting in the proceedings on behalf of the Archbishop, it 
would have been bound to have regard to the Archbishop's 
interests, even in some respects opposed to the interests of 
the Crown.

In Australia this decision has been followed. So 
long as there is a nexus between the interests of the Crown 
and the person for whom the solicitor is acting, then the
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lawyer client relationship is maintained. Thus in Blackall
51v. Trotter (No. 1) (solicitor for the insurance
52 53commission); Re Ross, In re Castieau (Crown Solicitor);
54Downey v. O'Connell (solicitor for Public Trustee)

55 56Lenthall v. Hillson, Grubb's Case, Irving v.
57Gagliardi (Crown acting for an informant) the courts all

have held that the lawyer client relationship exists. The
5 8one exception to this has been In re Morrane. In that case

Morrane sought admission as a solicitor and relied upon his
service with the Public Solicitor. The court rejected his
application on the basis of his "master solicitor's" work.

59But as O'Connor points out the decision does not cast
doubt upon the nature of the lawyer client relationship 
created between the Public Solicitor and his clients (who 
are members of the general public). The court, it could be 
argued, decided that the breadth of experience for an
article clerk was not present in the office of the Public 
Solicitor.

These cases, and the A.L.A.O. Case itself, deal only 
with salaried lawyers employed by the Crown. It may be said 
that a lawyer employed by a group legal service is
different. The Crown has special rights and privileges which 
extend even to the practice of law. This however, has not 
been accepted in a series of English cases. In these cases a 
pragmatic approach has been taken to the practice of a 
salaried lawyer. Rather than merely attempting to fit new 
methods of providing legal services into the traditional 
framework of professional practice, the courts have accepted 
that a lawyer client relationship is created, even though 
the legal assistance is not a fee for service.

The first case is Adams v. London Improved Motor—

Coach Builders Ltd. The plaintiff was a fully paid up 
member of the National Union of Clerks and had been 
dismissed from his job. He made an application to the union 
for legal assistance. By rules 89 and 117 of the union, the 
plaintiff was entitled to legal assistance. The union
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executive considered the plaintiff's application against the 
employer. The union then placed the matter in the hands of 
its solicitor.

The issue in the case arose when the unsuccessful 
employer argued that the plaintiff should not receive an 
award of costs because the plaintiff was under no obligation 
to the solicitor to pay the legal costs incurred. The cost 
of the case was the responsibility of the union. The Court 
of Appeal unanimously rejected the respondent's contention 
and held that the plaintiff was entitled to an award of 
costs. To reach this conclusion the court considered the 
relationship created between the plaintiff, the union and 
the union's solicitor. If it could be established that the 
solicitors were in fact solicitors for the union and not for 
the plaintiff, the union member, then the plaintiff would be 
unable to obtain an award of costs. This however, was
rejected by the Court of Appeal. Bankes L.J. dealt with the
facts in this way.

"First, who engaged the solicitors? The answer is the
union. Next, for whom did the union engage the
solicitors to act? As solicitors for the union or as
solicitors for the plaintiff? It seems to me to be
impossible on the facts to come to any other
conclusion than other that the Union engaged the
solicitors for the plaintiff. The solicitors issued
the writ and they made the statement in the
indorsement that they did so as solicitors for the
plaintiff .... only one conclusion is possible
namely that the solicitors were engaged to act as

6 3solicitors for the plaintiff."

The relationship that was created between the 
union and the plaintiff, and in turn the solicitors, was one 
of agency. The union was the agent of the union member. The 
union, as agent, then engaged the lawyer for the member. The
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solicitor in this way was thus "in fact employed by the 
64principal." This may occur without express agreement

between the client and the solicitor. Atkin L.J. even
suggests that the relationship could be ratified after the

65actual commencement of the action.

The financial reality of having a third party 
paying did not interfere with the lawyer client relation
ship. A realistic approach was adopted by the Court. As 
Atkins L.J. says,

"It is perfectly possible for the agreement of employ
ment to contain a term by which the agent (the lawyer) 
agrees that he will not claim remuneration from his
employer, but will either do the work for nothing or

66claim remuneration from some third party."
✓

Far from seeing difficulties emerge in this sort of arrange
ment the Court saw it as a normal part of the union's

.. ... 67activities.

This decision in Adams has been accepted in
Australia. The two cases in question again both concern the
award of costs to the successful party to which the losing

68party objects. In the first case, Backhouse v. Judd, the 
matter involved a prosecution by the R.S.P.C.A.. Mr Judd was 
a lay officer of the R.S.P.C.A. and had laid an information 
against Backhouse. Judd was represented in the proceedings 
by the solicitor for the R.S.P.C.A. In the action, judgement 
was entered against the defendant. Backhouse objected to 
Judd • recovering costs because he personally was not liable 
for the costs and, further, Judd was not the true client of 
the lawyer; the R.S.P.C.A. was the lawyer's client.

The Full Court of the South Australian Supreme 
Court held that the informant for the R.S.P.C.A. was the 
client of the lawyer and that there was nothing inconsistent 
with the lawyer client relationship if the cost of the legal
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action was borne by a third party. Adam1s Case was endorsed 
and Angas Parsons J. proferred two examples of a third party 
bearing the expense of litigation which he suggested were 
analagous to that case,

"namely, where an employee prosecuted in respect of an
assault with the aid of his employer's solicitor if
the latter were instructed by the employer to send him
the bill, and secondly, where a philanthropist took an
informant to his own solicitor and instructed him to
proceed and he would be liable for costs. In each case
there is nothing inconsistent with the befriended
litigant being liable to the solicitor -as well as the
employer in the one case, and the philanthropist in 

69the other."

Although again the principle from the decision relates to 
the award of costs, the case does acknowledge that a 
tripartite relationship can exist, at the same time as a 
recognisable and workable lawyer client relationship. The 
fact that the lawyer received payment from someone other 
than the litigant, did not affect the lawyer client 
relationship. 70

70The second case, In re Wolff's Bill of Costs , 
mirrors more closely the structure of group legal services, 
though interestingly it concerned an employers' association. 
The plaintiff Wolff was successful in defending a 
prosecution for the breach of an industrial award and sought 
an order for costs from the unsuccessful plaintiff. The 
plaintiff objected because the defendant had not in fact 
retained the solicitors. That had been done by the
defendant's industrial organisation. After the defendant had 
paid the initial filing costs the matter was sent to the 
association which then forwarded the matter to its 
solicitors. Although the case was different from Adams in
that the association was not liable for the costs in making



the defence, this was not thought to be relevant by the 
court because it held that there was a lawyer client 
relationship between the defendant and the solicitors.

Although Adams, Backhouse and Wolff all involved a
solicitor who was independent from the organisation which
was paying for the legal service, the position does not
appear to change if the lawyer is salaried. Insurance
companies can support litigation on behalf of their
insureds, even though they only have certain subrogated
rights. Groom v. Crocker made it clear that "the solicitor,
nominated by the society, is the solicitor for the assured,

71who is the client". A lawyer client relationship still
comes into existence even though the legal service is paid
for by a third party. This does not change if the lawyer is
employed by the insurance company. Thus in McCullum v. 

72Ifield it was held that although the solicitor for the
Government Insurance Office in N.S.W. was salaried, the 
Office could obtain costs when it successsfully defended an 
action on behalf of the insured. The recovery of costs 
depended on the existence of a lawyer client relationship. 
Taylor J. was blunt in dealing with the objection that the 
insurance company's solicitor was salaried, and therefore, 
unable to recover costs. He said,

"the defendant is, in my view, entitled to recover 
party and party costs because he was represented by a 
solicitor and was successful. What arrangements that 
solicitor had with the Government Insurance Office is 
not material".

In this case, a salaried lawyer created a lawyer client 
relationship with someone other than his employer.

(ii) Non-Salaried Schemes

Non salaried schemes will involve both open and 
closed panel programs that use private practitioners, for 
example the Shreveport (Appendix A) and Philadelphia
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Teachers' (Appendix C) schemes. This type of scheme does not 
appear to present the same difficulties as salaried schemes, 
even though on analysis the two have similarities. A third 
party to the lawyer and client in both instances is paying 
for the legal service. The discussion in the . previous 
section however shows that there is judicial acceptance in 
Australia and England of lawyers being financed by someone 
other than the client. In England this has been particularly 
recognised in what may be called trade union cases.

The most common case is when both the union and 
the lawyer have been sued in negligence. Typically these 
cases involve personal injuries litigation which was handled 
at least initially by the union. In some of these cases 
reference has been made to the relationship between the 
solicitor and the union or the member. In Cross v. British 
Iron and Steel etc. Association a union member sued his * 74 75
union for being negligent with respect to a personal 
injuries claim. Lord Denning said

"The control of the proceedings and payment for them 
would be by the defendant union, but the relationship 
of solicitor and client would be between the solicitor
and the member. Such would be the legal position

74 1 1 ' “

The support given to reach this conclusion was the union 
rules. In that case the union's rules specifically provided

ifor the provision of legal services. The court held that the
rules formed a contract between the union and the members. A
set procedure was thus placed upon the union with regard to
the dealing with these legal matters. In following these
procedures a lawyer client relationship was created between
the member and the union's solicitors, even though it was
the union, or its secretary, who actually referred the

75matter on to the solicitors.
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A non salaried group legal service may have 
difficulties, not merely because the legal services are paid 
for by a third party to the lawyer client relationship, but 
because the scheme places some restriction upon the nature 
of the service that is received. Typically, these
restrictions are upon the renumeration of the lawyer (for 
example, a set fee scale) though restrictions could exist as 
to the scope of the service provided. For example, a scheme 
may not provide legal assistance for certain legal work, 
like interlocutary injunctions. These policy restrictions 
could then be said to interfere with the lawyer client 
relationship.

This question has been considered in cases 
involving the operation of the English Legal Aid Scheme, and 
to a lesser extent similar schemes in Australia and New 
Zealand. The English Legal Aid Scheme is of the judicare 
model. It relies upon private practitioners who are then
reimbursed out of public funds. The analogy with open panel 
(and some varieties of closed panel) group legal services is 
very close. In the English scheme the responsibility for 
authorising the provision of legal aid by a private 
practitioner to the member of the public is left with the
area committee, a function which would be performed by the
administrators of a group legal service. The area committee 
has the conflicting aims of making the service widely
available, while keeping a tight rein on the costs of the
scheme. This problem is faced by all group legal services.

In Iverson v . 
concerning this conflict 
relationship. He said,

Iverson Latey J. 
and its impact on

posed questions, 
the lawyer client

"Their (the area committee’s) problem is 
questions such as these: Is there a clear
line between their functions and those of the 
advisors? In legal cases, do, or should the

shown in 
dividing 
parties' 
roles of
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the committee and of the parties' advisors impinge
upon each other, and if so in what circumstances? Is
it proper for a committee to suggest to the parties'
advisors that they should explore the possibilities of
negotiating a proper and agreed solution? Can it go
further and press the advisors to accept such a
solution? And going further still, threaten the
discharge of a certificate or both certificates as a 

77sanction?"

Latey J. further distills the problem to be a conflict
between on the one hand the preservation of the public purse
by the area committees and on the other the right of poor
persons to have legal assistance from a "truly independent

78legal profession".

The answer which is given by the English courts is 
again pragmatic. Unlike the decision in the A.L.A.O, Case 
the conflicting needs are recognised, though admittedly the 
courts were assisted in this as they were dealing with a 
legislative framework creating the legal aid scheme which 
recognised the lawyer client relationship. In the 1949 Legal 
Aid Act (now the Legal Aid Act 1974) s.l(7) (a) stated: "the 
fact that the services of counsel or a solicitor are given 
by way of legal aid shall not affect the relationship 
between or rights of counsel, solicitor and client or any 
privilege arising out of such relationship ..." Despite this 
legislative statement of principle, the courts have been 
prepared to deal with the issue from the position of the 
general law.

The typical case concerns a dispute as to the
amount of costs that either a solicitor should be paid or
that the area committee is prepared to pay. Thus in Francis79v. Francis & Dickerson the dispute involved whether the
solicitor for the client on legal aid should recover costs
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with respect to the briefing of counsel. It was argued on 
the part of the solicitor that it was in the interests of 
his client that this was done. In discussing the matter 
Sachs J. laid down some general principles.

"Firstly, the primary duty - and so long as the case is
conducted reasonably within the ambit of the legal aid
certificate, the only duty of a solicitor in
conducting an assisted case is to his client. Not only
is that the general intent of the Legal Aid and Advice
Act 1949, but s.l(7)(a) specifically states that -
saving only express exceptions - the solicitor's
relationship with (which naturally includes his duties
to) his client remain unaffected by the fact that the
client is an assisted person. Indeed, one of the
fundamental principles upon which the legal aid system
is based is that the assisted person, his solicitor
and his counsel, have the same freedom of conduct of
the assisted case, and entitled to the benefit of the
same relationship as in a similar matter where the lay

80client is not an assisted person."

Thus although specific provisions have been enacted with 
regard the lawyer client relationship, "fundamental 
principles" would still hold that the lawyer client 
relationship has not been affected with the introduction of 
a third party, in this case the area committee. As Devlin J. 
succinctly states "The fund (the legal aid fund administered 
by the area committee) may be the solicitor's paymaster, butQ 1is not his client."

The area committee does have however, an interest 
in the general operation of the cases for which it is "the 
paymaster". Generally that oversight is done in preliminary 
stages before the grant of legal aid has actually been made. 
This is not to say that there is then no restraint on the 
lawyer conducting a case. Sachs J. is quoted with approval 
by Latey J. in Iverson v. Iverson when he said,
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"Solicitor and counsel have thus to approach the 
consideration of any problem as to incurring reason
able expense to attain justice in an assisted case in 
the same way as if the lay client were a person whose 
means enabled him to fight that particular case in a 
reasonable manner."8^

He concluded that the correct viewpoint:

"... is that of a sensible solicitor sitting in his 
chair and considering what in the light of his then 
knowledge is reasonable in the interests of his lay 
client ... the lay client in question should be deemed 
a man of means adequate to bear the expenses of the 
litigation out of his pocket - and by 'adequate' I 
mean neither 'barely adequate' nor 'super
abundant ' " .

Not only are these comments useful in determining the 
inter-relationship between a third party and the lawyer 
client relationship, they also represent very useful and 
practical guidelines to the operation of group legal 
services.

It would appear that even in Australia, there is
authority which recognises the intermediate position that
has been created by the involvement of legal aid schemes in

84the lawyer client relationship. In Piticco v. Molloy the 
N.S.W. Supreme Court was concerned with the operation of the 
Legal Aid Scheme operated in that State by the Law Society. 
In particular, the legally aided client sought to tax a bill 
of costs presented to the Law Society's Legal Aid Manager. 
The court however, ruled, on interpretation of the relevant 
statute, that the client, the Legal Aid Committee or even 
the solicitor is not able to tax that bill of costs. By the 
terms of the Act only the Legal Aid Committee can determine 
the costs payable to the solicitor. In reaching this



decision Yeldham .J. referred to the various relationships 
created between the solicitors, the legallyaided party and 
the Law Society. He said that "those administering the fund 
cannot in any way be designated as the "client" of the 
solicitors, there is no contract of retainer between them 
and the defendants, and in no sense are they parties to thep Cproceedings in which the legal aid was granted". Thus the 
legal aid fund, 'the third party, did not assume the position 
of "client" even though it paid for the service to the 
member of the .public.

The differences between this structure of legal
aid, and the open panel provision of legal services by a
group lies only in the fact that the English, N.S.W. and New 

86Zealand legal aid schemes have been embodied in statutory 
form. The lawyer client relationship between the group 
member and the group's solicitor is of the same order. In 
none of the cases dealing with legal aid was any question 
raised that the member of the public did not form a lawyer 
client relationship with the solicitor providing the legal 
service 'even though a third party exercised some control 
over the relationship.

(iii) Lawyer Client Relationship: Conclusion

It is axiomatic that a group legal service must 
provide its legal assistance to members in a way that 
creates a lawyer client relationship between the member and 
his lawyer. .If this is not done, the scheme may be liable to 
challenge. All group legal services, whether they are open 
or closed panel schemes may therefore be required to show 
that a lawyer-client relationship is formed. In Australia, 
however it is not clear whether the relationship will be 
formed in a group scheme.

Although the problem manifests itself differently 
depending on the nature of the scheme, the problem for
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Australian group legal services is the decision of the 
A.C.T. Supreme Court in the A.L.A.O. Case, The Court held 
that no lawyer-client relationship can be created if the 
lawyer has as his client a person other than his employer. 
This decision directly applies to a salaried lawyer, and by 
implication it also extends to non-salaried schemes. A group 
in the latter instance has theoretically the same 
opportunity to interfere with the lawyer-client relationship 
by paying private practitioners in a certain way or setting 
policy guidelines for the handling of cases as it does by 
employing a lawyer. It is submitted however, that the 
A.L.A.O. Case was wrongly decided and that the better view * 88
is that a lawyer-client relationship can be created even 
though the lawyer is salaried.

In decisions like Adams, Cross, and McCullum, the
mere possibility of outside interference in the
lawyer client relationship was held to be an inappropriate

8 7guage for the relationship's existence. The existence of a
theoretical or technical conflict of interest between the
lawyer and his client did not affect the existence of the
relationship. As Fletcher Moulten L.J. said in a conflict of
interests case concerning a legal practitioner,

"... in the present case there is an absolute
absence of any reasonable probability of any
mischief whatever. It is an attempt to induce the
court to move, on the most purely technical
grounds in a matter in which it ought to deal

88with realities."'

This reasoning permits the operation of a group legal 
service.

This pragmatic approach is further reinforced if 
there are safeguards to prevent interference in the 
lawyer client relationship incorporated into the operation 
of the group scheme. Safeguards, like those outlined in
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Iverson v. Iverson, already apply to many group schemes in 
the United States. For example, the Massachusetts Laborers' 
Legal Services Fund states:

"... in providing such legal services, the 
attorneys shall adhere to the rules of the Plan 
as established herein, but shall receive no 
further instructions, direction, or interference 
from its officers or agents. Their obligations 
and relations as attorneys shall be exclusively 
with their clients. There shall be no 
infringement upon the independent exercise of the 
professional judgment of any lawyer furnishing 
service under the Plan. They shall maintain the 
confidentiality of the lawyer-client relationship 
in accordance with applicable canons of ethics."

With these principles guiding a group scheme, a technical 
breach of the law relating to traditional legal practice and 
the lawyer client relationship should not prevent a group 
legal service from operating in Australia. The A.L.A.O. Case 
therefore should not prove a barrier to group schemes. 
Afterall, Chapter 4 has shown that many legal service 
schemes do operate in Australia, and no objection has been 
raised with respect to those arrangements.

(c) The Unqualified Practice of Law 89

Until the recognition of group legal services in
the United States, one method of preventing their operation
was to claim that their operation amounted to the "un-

89authorised practice of law". This prevented lawyers from 
having any involvement with group schemes. This in effect 
prevented the operation of group legal services. In
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Australia, the equivalent restriction is the prohibition on 
a lawyer's involvement with "the unqualified practice of 
law". It will cause problems like those referred to in 
Chapter 3 for the development of group legal services in 
Australia.

The concept of unqualified practice of law has two
elements. The first, is that there must be a person who is

90not a qualified lawyer. This "person" now includes a 
91corporation. The second element is that the lay person, or

the "lay thing", performs activities which should only be
performed by a qualified lawyer. These activities may or may
not be specifically listed. There is thus a general

92prohibition on "acting as a solicitor" while there are
more specific prohibitions upon doing certain sorts of legal

93work, such as conveyancing and probate.

The ethical restriction on the unqualified
practice of law maintains the concept that the profession of
law should only be practised by qualified persons either as
sole practitioners or in partnership. The financial return
of practising law in this way can only be received by a

93aqualified person. A group legal service does not fit
within this model. Although legally qualified people provide 
the legal services to members, the structure used for the 
scheme's operation is different from the conventional notion 
of legal practice. For this reason group schemes will 
encounter problems, although not in all instances. In some, 
the authorities may be distinguished or the scheme may be 
condoned by custom and usage. Generally, however, group 
schemes will face considerable difficulty with the
prohibition on unauthorised practice of. law and amendment to 
the existing law will be required if all schemes are to 
operate effectively.

The effect of the prohibition on the operation of 
group legal services depends upon the nature of the scheme.



195

A distinction can be drawn between a salaried legal service, 
and a non salaried scheme, either of an open or closed panel 
variety. The group entity that actually provides a legal 
service is likely to encounter greater difficulties than the 
scheme which merely directs members to outside 
practitioners. Both types of schemes are considered.

(i) Non Salaried Schemes * 94 * 96

In non salaried open and closed panel schemes the
involvement of the group in the actual carrying out of legal
work is limited. For example, in the Shreveport scheme,
(Appendix A) the group refers members to private lawyers who
then provide the legal service. The group is acting as
little more than a conduit through which members pass to
receive legal assistance from private practitioners. Such

94activity was held in Waterlows Case not to be the practice 
of law. In that case, the common practice of law stationers 
in London at that time was to do certain ministerial tasks 
on behalf of country solicitors in the obtaining of a grant 
of probate. The work of these stationers was held by the 
House of Lords to be merely that of "a messenger". Lord 
Selborne in that case asked the question:

"Who has been really practising as a solicitor in 
this case? It is impossible to say that Messrs. 
Waterlow have been practising as solicitors - the 
whole proceedings have been in the name of the 
real solicitor who has employed Messrs. 
Waterlow".̂

This answer would have been totally different if the
96business (of Messrs. Waterlow) was for profit, which in 

this instance apparently was not the case.

On this analysis a group scheme, merely referring 
legal work to private practitioners and subsequently
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remunerating them, would not amount to that group itself 
practising law. However, if the group referred members for 
profit, the activity of the group is more closely associated 
with the delivering of a legal service and could amount to 
the practice of law. The referral aspect of a group legal 
service does not have to be organised for profit. Therefore 
if the scheme makes clear it is not providing the lawyer, 
but only remunerating a lawyer to whom the member is 
referred no difficulty with this ethical rule arises.

(ii) Salaried Schemes

The major problem with the prohibition on the
unauthorised practice of law for a group legal service
occurs with salaried schemes. The fact that a group scheme
like the Massachusetts Laborers scheme (Appendix B) is
involved in the actual provision of legal services causes
the difficulties. The New South Wales Legal Practitioners
Act, 1898 (as amended) has several sections that prohibit
the practice of law by non legally qualified persons,

97including corporations. Before these provisions apply, it 
must be first determined that the activity of a group scheme 
amounts to the practice of law. In this analysis the group 
scheme itself is considered not the lawyers employed by the 
scheme.

(A) Practising Law

The practice of law is statutorily defined in 
several ways:

"Acting as a Solicitor*1 *

S.40A of the New South Wales Legal Practitioners 
Act, prohibits an unqualified person from "acting as a 
solicitor" or from commencing litigation in New South Wales.
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The leading case interpreting this prohibition is Re 
Sanderson; ex parte Law Institute of Victoria. In that case 
concerning a debt collector issuing a letter of demand, 
Cussen J. said that

"If a person does a thing usually done by a solicitor, 
and does it in such a way as to lead to the reasonable 
inf erence that he is a solicitor - if he combines 
professing to be a solicitor with action usually taken
by a solicitor - I think that he then does act as a

, . . . ,, 98solicitor".

The difficulty with this test is that it has two aspects. It 
requires that the unqualified person, in addition to doing 
things usually done by a solicitor, also professes that he 
is a solicitor. This second aspect does not rest easily with 
the prohibition in S.40B, which is more broadly based and is 
aimed at the unqualified person who professes to be 
qualified as a solicitor. Despite this confusion, it appears 
that this test has been accepted in N.S.W. for applying s.

This additional requirement of "professing to be a 
solicitor" may be rebutted by certain features of a group 
legal service. The group itself would not profess to 
practise law. Only those solicitors employed by the group 
would profess to do so. For example, the Massachusetts 
Labourers scheme's correct title is the Massachusetts
Laborers Legal Services Fund. This indicates that the group 
is basically a fund from which legal services are paid. 
However, even here the difficulty is establishing that the 
group scheme itself is not performing this legal work. This 
would appear to be impossible to prove especially if the 
legal services are provided by salaried lawyers. Even the 
name of the scheme cannot remove this fact. The conclusion 
therefore is that a group which employs a lawyer is
practising law.
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One possible way a group scheme may avoid being 
held to practise law is instead of using salaried lawyers, 
have the legal services provided by a legal firm within the 
group structure. In this way the group would not directly 
provide the legal services, but rather a firm of solicitors 
would service members. The firm would be organised like any 
firm' of lawyers except that it would be on retainer to 
handle only the legal problems of group members. The 
difficulty, even with this arrangement, is that the group 
may not be able to rebut an inference that it is practising 
as a solicitor. Even though the group performs only 
administrative functions, the appearance of this arrangement 
to its members may be otherwise. For example, in the 
Sanderson Case, the form of the correspondence to the client 
was considered to convey the impression that the sender was 
in fact practising as a solicitor. A letterhead indicating 
it was "X Union's Legal Service" could create the inference 
that the group was practising as a solicitor for its 
members. The intention of the group scheme is irrelevant in 
assessing such inferences.100

At best it is only arguable that a group legal 
service is not practising law even if the lawyers form a 
legal firm within the group organisation. The only support 
that can be given to the legality of such a method of 
operation is that it has been employed by the N.R.M.A. in 
delivering its legal services to its members for many years 
(see Chapter 4) and that such a practice has never been 
impugned. The legal firm, or as it is known within the 
organisation, the 'Legal Department' provides most of the 
legal services to members. Further the increasing practice 
of companies and particularly trade unions (see Chapter 4) 
to employ lawyers who perform legal work in addition to that 
of the employer, means that more and more organisations are 
also technically in breach of this prohibition. In Australia 
at least 100a a "blind eye" has been turned to this 
activity, which suggests that a group legal service may 
afterall be able to operate without being prosecuted for the 
unauthorized practice of law.
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"Pretends and Holding Out to be a Solicitor"

S.40B prohibits unqualified persons pretending or 
holding out to be solicitors. This section states:

"S.40B(1) Any person who -

(a) pretends to be, or takes or uses any name, title, 
addition or description implying that he is 
qualified or recognised by law as qualified to act 
as a solicitor; or

(b) holds himself out to be or advertises or
represents himself as qualified to act as a 
solicitor,

shall be guilty of an offence ..."

Although it would again seem that "pretends" involves an
101element of intention, it has not been so interpreted. The 

test is whether a reasonable person would infer that the
unqualified person is either pretending or holding out to be 
a solicitor. As with s. 40A, it is very difficult for a
salaried group legal service to rebut the inference it is 
the group that is practising law. Again the consequence is 
that a salaried group legal service would be in breach of 
this provision.

"Specific Prohibitions"

In addition to the general prohibitions on 
practising as a solicitor, there are several specific 
prohibitions that deal with the unqualified person drawing 
documents and doing "probate work". The provisions are 
however limited to work that is done for, or in expectation 
of, any fee, gain or reward." A salaried group legal service 
may be involved in conveyancing and probate work on the
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behalf of members, so the issue becomes whether it is doing 
that work for expectation of fee gain or reward.

A group legal service which is a non profit
organisation may still breach these provisions. The sections
are directed towards the receipt of a fee, not the fact that
person is performing the legal work as a business. The
provisions may even apply where qualified people do the work

102and do not receive payment for it. With a group legal
service the position is reversed. A qualified person will do
the legal work, though an unqualified person (the group 
entity) will be paid (by the member's subscription dues). 
There is therefore a receipt of a fee (albeit indirectly 
related to the performance of legal work) by an unqualified 
person, which is for the drawing of documents and probate 
work. The non profit nature of a group legal service does 
not change their position in relation to this prohibit
ion. So, again a salaried group legal service would be
in breach of the prohibition on the unauthorised practice of 
law.

(B) Unqualified Person

The second element of the prohibition on the 
unauthorised practice of law is that the practise of law 
must be performed by an unqualified person. As it appears 
that a salaried group legal service is practising law, the 
issue becomes whether the group entity is an unqualified 
person in terms of the prohibition.

If the group is held not to be practising law, 
then the fact that the group entity is not qualified is 
irrelevant. A law firm operating within a group structure is 
more favourably placed. The only consideration is that the 
firm not be involved in fee splitting - discussed in a later 
section. If the firm's link to the group creates the 
inference that the group is practising law then the position 
of the group also has to be considered. The group's position
is the same as the scheme using salaried legal
practitioners.

the
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The position of salaried group schemes is in this
regard covered by the legislation. The Legal Practitioner
Acts in several Australian States specifically extend the
operation of the unqualified practice of law prohibition to 

103corporations. In N.S.W. s.40E states:

"For the removal of doubt it is hereby declared that in 
sections 40A, 40B, 40C, 40D and 40E of the Act 
reference to an unqualified person or to a person 
includes a reference to a body corporate."

As most group schemes would be corporations, then they would
be caught by this prohibition. The legislation adopts the
amendment to the English Solicitors Act which had been
enacted to overcome the effect of the decision in Law

104Society v. United Service Bureau Ltd. This decision had 
held that corporations were exempt from the operation of the 
English Solicitors Act. Therefore as the group entity is not 
qualified, a salaried scheme would breach the prohibition on 
the unqualified practice of law.

Although s.40E makes it clear that a corporation 
is included in the prohibition on the unqualified prctice of 
law it is still worthwhile to consider the case law on the 
matter. This is important because not all States have a 
statutory coverage of corporations like New South Wales. 
More importantly an analysis of these cases illustrate^that 
a group legal service should not necessarily be in breach of 
the prohibition against the unqualified practice of law. So 
long as non qualified persons do not profit by the practice 
of law (see the later discussion on fee splitting) and that 
the highest professional standards are maintained, it is 
submitted that a salaried group legal service should not be 
impugned.

Those Australian jurisdictions, not having the
specific prohibition on a corporation practising law rely on
R. v. The Police Magistrates at Brisbane and Blocksidge * &

105& Ferguson Ltd., ex parte Knott. This case specifically
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prohibits the corporate practice of law. The Full Court of 
the Supreme Court of Queensland held that in the section 
forbidding unqualified persons from preparing instruments 
for fee, gain or reward "person" included a corporation. 
Blocksidge and Ferguson Limited was incorporated in 
Queensland and was charged with having indirectly prepared 
an instrument relating to real estate (a lease) for a fee. 
At the hearing the magistrate struck out the case against 
the company on the ground that it was not a person within 
the terms of the Act. The Supreme Court however, overturned 
this ruling (McCawley C.J., MacNaughten and Lukin J.J.) and 
held that the magistrates should hear the matter against the 
company.

The Chief Justice saw the object of the legislat
ion to prevent unqualified people from practising law. If 
corporations were allowed to practice then the object of the 
legislation would be defeated. He reasoned that:-

"Documents could be prepared by the servants of a 
corporation, although the servants might not be 
qualified persons, without rendering the corporation 
or the servants of the corporation liable (under the

As a group legal service is both practising law, and at the 
same time is unqualified, salaried group schemes again would 
operate in breach of this prohibition. The rule against the 
unqualified practitioner is to prevent harm being done to 
the public if "unqualified and irresponsible persons are 
allowed to practise". This was the concern of the Supreme 
Court of Queensland in extending the prohibition to a 
corporation. MacNaughten J. in Blocksidge & Ferguson Ltd, 
expressed it in this way:
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"The object of the section is to prevent injury to the
community by having legal documents drawn, probably
wrongly, by unqualified persons, and to protect
members of the legal profession who have qualified
themselves and carry on their professional work under
the supervision of the Judges, from competition by

107unqualified and unskilled men."

Group legal services however do not use unqualified people 
for the actual provision of legal services to members. 
Qualified lawyers are employed or retained by group schemes. 
The concern of MacNaughten J. that legal work be profession
ally done does not arise in the operation of a group legal 
service. It is therefore submitted that so long as legal 
services are provided by qualified lawyers, albeit salaried 
lawyers, then the purpose of the legislation is preserved.

This view that the prohibition should not extend
to group legal services does have some English judicial
support. In the United Service Bureau Case the court relied
upon the House of Lords decision in Pharmaceutical Society

108v . London and Provincial Supply Association. That case
laid down the rule of construction that a corporation is not 
included within the term "person" unless it is clear from 
the circumstances that it is intended to be included. 
However, in addition to this, their Lordships did consider 
generally the unqualified practice of pharmacy. This aspect 
of the case was not considered by the Court of Appeal in the 
United Service Bureau Case though it does have relevance to 
the practice of law, and in particular, the operation of 
salaried group legal services.

The Pharmacy Act of the time read:

"It shall be unlawful for any person to sell, or keep 
open shop for retailing or dispensing or compounding 
poisons ... unless such person shall be a pharma
ceutical chemist, or a chemist and druggist within the 
meaning of this Act."
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The defendant was a corporation which dispensed drugs. Of 
the shareholders in the corporation only one of them was a 
registered pharmacist within the terms of the Act. That 
person was paid a salary and was at all times in charge of 
the dispensary and did all the dispensing of drugs by the 
corporation. The appellant sought an order that the company 
was a "person" within the terms of the Act and should be 
fined for the breach of the provision.

Lords Selborne and Blackburn held that the terms 
of the Act would not be violated because a registered 
pharmacist was actually involved in the dispensing of drugs. 
The fact that a corporation was involved was irrelevant. 
Thus Lord Selborne said:

"If a corporation, though it may keep open shop, cannot 
itself do these particular acts otherwise than by the 
agency of persons who come within the Act; if the 
particular mischief which the public would suffer from 
the sale of things which ought not to be sold, and in 
a manner in which, they ought not to be sold, is 
sufficiently guarded against by the prohibition of 
such sales, and by the conditions to which they are 
made subject, the act seems to be strong enough for 
its purpose whether a corporation, in whose name and 
for whose profit the shop is kept open, is included or 
not."109

To Lord Selborne what was crucial in this case was that a/registered pharmacist was actually involved in the
dispensing of the drugs. This was so even if other un
qualified persons were involved in the operation of the 
corporation. In like manner Lord Blackburn ruled,

"I quite agree that a body corporate may keep an open 
shop, and no mischief done, if for the purpose of 
conducting the sale of drugs they keep qualified
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assistants, and if those qualified persons perform or
110superintend the sale."

If however, the corporation involved did not use a qualified 
person in the dispensing of the drugs, then on that occasion 
the corporation would be in breach of the section. He thus 
said,

if a corporation, or anybody else, caused an
unqualified person to conduct sales, if it could be
brought home to them and shown that they did
deliberately cause a person who was unqualified to
conduct sales, they would be liable to the penalty 
under s.15 because qui facit per alium facit per

This approach is more flexible than the blanket 
prohibition of the existing legislation. It isolates the 
mischief at which the legislation is directed and then 
assesses whether that problem arises in the particular case. 
If the mischief does not arise, then the activity may 
continue. On this basis a group would be able to operate.

Even in cases concerning salaried lawyers, English
courts have taken a pragmatic approach in assessing breaches
of the prohibition on the unqualified practice of law. In

112Electrical Trades Union v. Tarlo it was argued that the 
activities of an employed solicitor were in breach of s.34 
of the English Solicitors Act, 1957. That section prohibited 
a solicitor from acting as an agent for an unqualified 
practitioner. In this instance the union was said to be the 
unqualified practitioner. The case itself arose because of 
uncertainty as to the renumeration of the salaried 
solicitor. The solicitor’s responsibility was to create a 
legal department within the union and do the workers 
compensation claims of the members together with litigation 
on behalf of the union. He was retained on a fixed sum,
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though as to what was to be done with the profit costs 
obtained from opposing parties was not determined. It was 
with respect to the profit costs that the dispute arose.

Wilberforce J. abruptly dismissed the s.34 
argument with these words.

"It does not seem to me that it can possibly be said 
that a special agreement relating to costs in 
contentions matters can relate to an unqualified 
person acting as a solicitor, or that it comes 
anywhere near the mischief at which the section is 
aimed."

The mere fact of there being an employment agreement between 
the union and the lawyer did not involve the union in the 
unqualified practice of law. This was not the mischief at 
which the legislation was directed. However, the case does 
outline an important qualification. If by the employment 
agreement, the union made money from the practice of its 
employed solicitor, then the position would be different. To 
Wilberforce J. the question of whether the union was acting 
as a solicitor depended on the financial relationship 
between the union solicitor and the union.

"... I think that it is worth saying that the figures
which have been put before me relating to the expenses
of the union necessary to gain the costs, show that
the expenses are largely in excess of any costs
received on these matters, so no question as a matter
of fact of the union acting as a solicitor could 

114arise.

This financial relationship between the lawyer and
the employer is crucial in determining whether a group is
involved in the unqualified practice of law. In Galloway v.

115The Corporation of London the issue concerned the award
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of costs, and in support of the argument it was contended 
that the City Solicitor was acting as an agent for an 
unqualified person. The argument was that the solicitor, as 
a salaried officer of the corporation, had entered into an 
arrangement with a party who was unqualified to act as a 
solicitor. The Vice Chancellor, Sir W. Page Wood, again 
quickly dismissed this argument.

"It appears to me to be a strange perversion of 
language to treat (the section) as striking at such an 
agreement as this. To describe an agreement of that 
kind of engagement to carry on the business of the 
client for the profit of the client, would be a 
perversion of language."11^

In the case, the Corporation of London did not use its 
solicitor for the purpose of making a profit for the city, 
and therefore the city of London was not involved in the 
practice of law.

On this analysis the blanket prohibition on the 
corporate and unqualified practice of law should be modified 
with respect to group legal services providing the following 
safeguards are made:

1. A group legal service must use qualified 
practitioners to provide the service. 2

2. A group legal service must be organised as a 
non profit operation. If all qualified lawyers 
were permitted to work for unqualified persons, 
that would permit the incorporation of legal 
practices and the operation of "law companies" 
for profit. However, both Tarlo and Galloway 
(though not Pharmaceutical Society) restrict 
the employment of qualified persons by 
requiring that the unqualified entity not make 
a profit from the practice of law.
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In conclusion the prohibition on the unqualified 
practice of law prevents the operation of salaried group 
legal services. Simply stated such a scheme practices law 
and is unqualified to practice. The only possible exception 
is where a group legal service has a firm of solicitors 
within the group's organisation. The group does not practice 
law, the firm of solicitors does. It is submitted that this 
position is unsatisfactory. If those safeguards isolated in 
the English cases and described above are incorporated into 
a group legal service, then such a scheme should be 
permitted to operate.

(d) Industrial Law

As pointed out11^a in the history of group legal 
services in the United States, the major thrust for their 
development came from trade unions. A similar development 
could also be expected for Australia. It is thus important 
to determine whether Australian trade unions can actually 
provide this service to their members. The difficulty faced 
by unions, is that under the terms of their "enabling" 
legislation, they may not be able to provide services which 
are not strictly related to their industrial function. If 
this point was strictly enforced, trade unions would not be 
able to operate group legal services.

Trade Unions in Australia are almost all corporate 
118identities. As such (and even if they are not corporate

entities) they are subject to their constitution. The union
thus cannot be involved in activities which are ultra vires
its constitution. Whether or not a union would be in
contravention of its constitution obviously depends upon
that constitution. In England, the courts have confirmed
that trade unions may provide for legal services to their

119members in accordance with their rules. Some of these of 
constitutions were most particular about the nature of legal 
services provided. Trade unions in Australia similarly may 
provide for legal services. More typically, however, the
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union will have a general provision concerning the welfare 
of the members. For example the rules of the N.S.W. Sales 
Representatives & Commercial Travellers' Guild includes 
among its objects to:-

"(h) render legal assistance to members to enforce 
their rights under any law to industrial arbitrat
ion or compensation for illness or injuries;

(i) assist members in distress;

(k) provide for assistance, legal or otherwise, for 
the conduct of negotiations or proceedings for the 
attainment of any of the foregoing objects."

These "welfare" provisions have been frequently 
interpreted by the courts. Generally this has been done with
the intention of giving a liberal rather than restricted

120meaning, though it has been held that the welfare of the 
members must be determined within the context of the 
industrial purpose of the organisation. Thus Fullagar J. in 
Williams v. Hursey, discussing the political levy by the 
Tasmanian branch of the Waterside Workers Federation, said:-

"When the rules use in stating "objects" such general
expressions as "the interests of members" and the
"improvement of the conditions of members", they must
of course be read as referring to the interest of
members as waterside workers and to the improvement of * 121
conditions under which they work (as to wages, hours,
privileges, amenities etc.) But, subject to that no
prima facie reason exists for limiting the meaning of
such expressions in any way, and any action which can
fairly and reasonably be regarded as likely to further
the interests of the organisation and its members is

121within the objects stated in the rules ..."
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This limitation of the rules to the purpose of the
122organisation is well illustrated in Stevens v. Keogh. In 

that case financial support for a member's libel action was 
challenged on the grounds that it was ultra vires the 
union's constitution and illegal. The Constitution of the 
Police Association stated that its objects were "by all 
lawful means ... to provide the interest of the police 
service . . . ; to secure redress for any grievance to which 
members may become subject; ... and to make financial 
provision for carrying out any of the ... objects. "The
majority of the High Court ruled that the provision of
financial support for the member in litigation could be 
supported by these rules. This however, was qualified by 
Dixon and Williams J.J. in that the legal assistance offered 
to the member must relate to that member as a policeman. 
Thus Dixon J. says "the grievance must be about a matter 
affecting them or him in their or his capacity of member of 
the (police) force or of the Association." His Honour 
goes on to be very specific about the extent of the legal 
services that can be provided by a union. He says:

"The wide expressions which occur in some of the
objects clauses must, no doubt, be limited by
reference to the general nature of the Association.
They do not extend to the supporting of members in
their private claims or disputes not arising out of
their character as members of the police force or of 124

124the Association."

This dictum of Dixon J. would seem to place a 
great restriction upon unions providing a broad range of 
legal services. Legal services can be provided though they 
must relate solely to the membership of the organisation. 
The severity of this rule is however understandable. What 
their Honours were concerned about was that the funds of the 
organisation be spent in accordance with the Constitution. 
Members of the Association had not paid their dues purely



211

for the legal expenses of one member. They had paid their 
membership dues so the Association could further advance 
their interests as policemen and as members of the 
Association. The funding of the individual needs of a member 
must be seen as unrelated to that overall aim.

A group legal service would not operate in the way 
the Police Association did in Stevens v. Keogh. Members 
would contribute specifically for the legal service scheme 
and would expect such funds to be used in the provision of 
legal services. There thus would not be the same need to 
protect the funds of the union as there was in that case. 
The scheme would be created by the rules or constitution of 
the organisation. Dixon J. was after all only interpreting a 
"wide expression" in the Constitution of the Police 
Association, not the rules creating a legal service scheme.

On this view, a trade union would be able to 
provide a legal service scheme by the terms of its
constitution. However, this constitution must still be 
subject to the legislation which enabled that union to be 
registered and involved in industrial relations. McTiernan 
J. in Stevens v. Keogh saw that there was this second 
dimension to the provision of services by trade unions. In 
the case he saw there being two questions.

"First: Was the financial assistance given to Grigg to
bring his libel action within the objects of the
Association? Second: Is the object to which the funds
of the Association were so applied an object within

12Sthe ambit of the Trade Union Act?"

Although in that case, the Police Association was registered 
only under the Trade Union Act the principle would appear 
also to apply to all other organisations whether they be 
federally or State registered.
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As McTiernan J. held that the rules of Association 
were wide enough to cover the financial assistance given to 
the member, he was required to consider these rules in the 
context of the Trade Union Act. On this point he said:

"If the Association is truly a trade union and there
fore duly registered under the Act, there is a 
question whether it is within the powers of a trade 
union to apply funds to the object of providing legal 
aid to one of its members ... I think that is is not 
beyond the scope of the legimate objects of a trade 
union to provide legal aid in the way of financial 
assistance out of its fund to a member to enable him 
to bring legal proceedings to redress any grievance 
to which he is subject in his relations with his 
employer. Instances of trade unions whose rules 
contained such an express object are to be found in 
Adams v . London Improved Motor Coach Builders Ltd.; 
Grieg v. National Amalgamated Union of Shop Assist
ants, Wharehousemen and Clerks. In Oram v. Hutt the * 126
rules of the Society contained no express power to 
make expenditure which was there in question. Lord 
Parker and Lord Sumner observed on the absence of any 
express power to justify the expenditure. There could 
hardly be any point in these observations if it is 
beyond the scope of the objects for which a trade
union is legalised to provide legal aid for members in

126connection with their employment."

Although Stevens v. Keogh was concerned with the 
N.S.W. Trade Union Act, 1881, State and Commonwealth 
industrial arbitration legislation also have similar 
restrictions upon the powers of trade unions. Therefore if 
the restrictive interpretation of Dixon and McTiernnan J.J. 
is applied to union rules and enabling legislation, there 
are quite severe limitations placed on a trade union’s legal 
services. Because a union's legal service can only relate to
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the member's employment, an effective and broadly based 
group legal service cannot operate. To date, these threshold 
restrictions on a union legal service have not been tested 
because as shown in Chapter 4 virtually all unions are 
restricting the nature of their legal services to matters 
relating to employment. However, there are sufficient unions 
which provide not only a full range of legal services but 
also medical, dental and travel services1 to suggest that 
the restriction stated in Stevens v. Keogh is now in 
practice inoperative. This acquiescence is not the most 
satisfactory way to determine the legal position of trade 
unions in operating group legal services and legislative 
clarification should be made. The nature of that regulation 
is considered in more detail in the next chapter.

3. Legal Constraints on Group Legal Services

Even if group legal services are able to operate
in their various forms in Australia, there are other aspects
of legal practice and general law, which will impede their
development. Although not preventing a group scheme from
operating the particular rule of legal practice or law may
require the scheme to operate in such a way which restricts
its development potential. In the United States, the
amendment of taxation and industrial legislation, together
with changes in ethical rules, permitted an expansion of

127group legal service schemes. Similarly, in Australia
there are rules of legal professional practice and the 
substantive law, which, though not preventing the operation 
of group legal services, are limiting their development.

(a) Solicitation, Advertising and Undercharging

The basic prohibition upon a solicitor is that he 
"shall not directly or indirectly apply for or seek 
instructions for professional business or do or permit in
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the carrying on of his practice any act or thing which can
reasonably be regarded as touting or as calculated to

128attract business unfairly." The prohibitions against
advertising and undercharging are specific varieties of this 
general prohibition against solicitation (also known as 
touting).

The rule against touting, however framed, does 
affect group legal services. It prevents them from operating 
effectively and efficiently, and generally retards their 
development. The extent of this effect again depends upon 
the interpretation of current ethical regulations and 
rulings. Some rulings do not apply to group schemes while 
others do. It is however submitted that within certain 
bounds there should not be any touting restrictions on group 
legal services.

(i ) Solicitation

Solicitation, or attracting business unfairly, is
an offence against the regulations made pursuant to the

1 28aLegal Practitioners Act. It is an offence of an
individual legal practitioner, and not one committed by the 
group scheme. Depending on the group arrangements, not all 
lawyers will breach the prohibition.

(A) Non-Salaried Schemes

(i ) Open Panel Schemes

With an open panel scheme a private practitioner 
is unlikely to breach the prohibition against solicitation. 
All lawyers, by the nature of the scheme, are in the same
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position. As a result there can be no unfair holding out by
any one lawyer. The position may change if there is a
referral list used by the scheme. These lists are typically
used by open panel schemes, for example, the Shreveport
Scheme offers this referral service to members. Law
Societies in Australia are also developing these referral
lists and if these lists are used, no infringement would

129occur because all lawyers are treated the same. The
position would be different if the scheme organisation 
itself created a list which favoured some practitioners to 
the detriment of others. According to present rulings this 
would be touting. This however, is unlikely especially if 
the scheme has the backing and support of the profession. If 
the individual practitioner also seeks to emphasize his 
involvement with a group legal service that activity could 
be impugned. Such activity is however considered in more 
detail in the context of advertising.

(ii) Closed Panel Schemes

The problems faced by closed panel legal services 
may be more acute. Only a specific number of lawyers receives 
work under such schemes. These lawyers, to the exclusion of 
the rest of the profession, are able to participate in the 
scheme. The mere involvement by private practitioners in a 
closed panel scheme may be seen to be solicitation.

This however, can be disputed on two grounds. 
First, so long as the identity of the private practitioner 
is not revealed to the members in advertising, or the 
general public, the mere existence of the panel of lawyers 
should not offend the prohibition against solicitation. The 
arrangement of having a panel to do legal work is not 
unusual and it appears to be condoned by the profession. For 
example, building societies sometimes have several 
solicitors to do work for them. The use of a panel is 
commonplace and with safeguards should not cause any
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130difficulty for group schemes. However, in these cases the
work of the solicitor is all for the one client. The work
for a group legal service is not for the group entity but
for the group's members. Although this does not appear to
affect the position of the closed panel group legal service,

131at least in N.S.W., this distinction does warrant a
fuller examination of the general principles involving 
solicitation.

A distinction has to be drawn between "solicit
ation" which is done by the lawyer to attract new clients - 
clients whom the lawyer does not have - and "solicitation" 
of persons who have the right to receive legal assistance, 
say, because of the membership of the group. On the one hand 
the lawyer is attracting new clients, while on the other
hand the lawyer already has those clients. Re

132A Solicitor illustrates this distinction. There a
solicitor was found to be in contravention of the 
prohibition against touting. The solicitor was the solicitor 
for a union and for a period of years it had become known to 
the members of the union that if the member borrowed money 
from the union's credit union then the solicitor would 
handle the legal work relating to the purchase of the 
property for no fee, while the member would pay costs in 
relation to the mortgage. By failing to charge for 
conveyancing work this solicitor had put himself in a 
position of unfair advantage over other solicitors. The work 
that was done by the solicitor for the membership of the 
union was not required to be done for the member under any 
arrangement with the union. It was a service for which the 
membership could go elsewhere (although it is recognised 
that there really was not much choice about the matter). The 
solicitor in this case, by his undercharging, was soliciting 
business from the members of the union. The solicitor, in 
dealing with other matters of the union, like worker's 
compensation (for which the union paid), would not be 
soliciting business as it was his business already. The 
possibility or repeat business did not have to be touted
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for, it was guaranteed. In a group legal service the lawyer 
is merely acting for the group. He is not touting to the 
public; his activities are limited solely to a
pre-determined group. The members of this group are already 
his clients. A group legal service using a closed panel is 
not involved with solicitation.

(B) Salaried Scheme

The difficulties that confront a salaried scheme 
relate mainly to the unqualified practice of law, rather 
than solicitation. The individual lawyer would not be 
soliciting clients, but rather, the organisation may be 
doing so. Despite this, problems could exist if the lawyer 
was not employed, but was a solicitor within the general 
operations of the scheme, like the N.R.M.A. 's legal 
department. The above analysis of a non salaried group legal 
service also applies to salaried group legal services. The 
salaried lawyer does not have to solicit clients, because 
his association with the group means he, already has clients. 
This analysis is reinforced because in such instances the 
work of this legal practice would only involve the work of 
the group legal service. It thus would be very difficult to 
say he was attracting other business unfairly; the only 
business he has is that of the group legal service, and that 
is his in any event. He is employed merely to do that 
business.

Although the group organisation may not itself be 
in breach of the rule against solicitation, the lawyers, 
either salaried or a firm operating within the scheme, may 
be in breach of a related rule. These lawyers may be 
indirectly involved in solicitation. A lay organisation is 
doing the solicitation on their behalf. Such "indirect" 
touting is included with the rule quoted earlier. The legal 
practice rules in N.S.W., following the English model, go on 
to list particular circumstances in which a lawyer should 
not be involved. Rule 27 prevents "a solicitor from acting
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in association with or receiving business from an organis
ation or person whose business or part of whose business is 
to make, support or prosecute claims arising as a result of 
death or personal injury ... in such circumstances that such 
person or organistion solicits or receives any payment} gift 
or benefit in respect of such claims". Cordery also puts 
forward a similar prohibition, which is potentially more 
restrictive upon group legal services and that is "a
solicitor ... may not be involved in companies or societies

133formed for the purpose of trade protection".

The policy behind these prohibitions is under
standable. It is designed to prevent speculative actions 
being mounted as a business venture. In other words it
outlaws that form of practice known as "ambulance chasing". 
However, the breadth of the prohibition also catches 
activities not so obviously entwined with a business 
venture. It is arguable that a distinction can be drawn
between solicitation for a business venture and providing a

134legal service for a group. In re a Solicitor the English
Court Appeal at least hinted at this possibility. In that
case a solicitor was held to be in breach of the rule
equivalent to rule 29(c) in N.S.W. for not enquiring whether
or not the lay organisation was touting for business. The
solicitor acted for persons, directed to him by an officer
of the Ex Regulars Association. The court noted that the
object of the section was to deal with "ambulance 

135chasing". Such a person was interested in a case "for
reasons of business (as distinct from, for example
charity)". Although group legal services cannot be
strictly termed a charity, they are not involved in
ambulance chasing as a business. The court notes that "the
function of a solicitor is to advise or negotiate or fight
for a client, but only if retained. The client may seek him,

137but he must not sek the client". As shown before, a group 
legal service can be organised so that this is not 
infringed.



(C) Conclusion

Group legal services can operate without being in 
breach of the prohibition on attracting business unfairly. 
It is even arguable that the rule against solicitation does 
not apply to group schemes, including closed panel 
arrangements. Even though this appears to be the case the 
operation of the rule on a group legal service jeopardises 
the effectiveness of a scheme in providing quality legal 
services. A scheme cannot use a restricted list of favoured 
practitioners and refer to that panel. The reference in the 
brochure dealing with the Philadelphia Teachers Legal 
Service to the lawyer who forms that scheme’s closed panel 
would not be permitted on the strict interpretation of the 
rule in Australia.

Although these limitations are arguably 
inapplicable or can be circumvented, it is submitted the 
nature of the rule itself should be examined. It is true 
that the present rules do remove certain unsavoury aspects 
from the reality of legal practice, though the scope of 
these rules are cast too widely if they encompass the 
operations of group legal services. In short group legal 
services should be permitted to solicit so long as certain 
safeguards are established.

There should be a distinction between mere 
"ambulance chasing" and seeking to assist people in obtain
ing legal redress. This distinction is well drawn by two 
recent decisions of the United States Supreme Court. Both 
cases involved the extremes of solicitation. One was 
permitted by the Court, the other was not. These cases are 
relevant to present the discussion for their general 
comments about the nature of solicitation, though caution 
must be used in their application to Australian conditions 
because the two cases involve the application of U.S. 
constitutional guarantees to legal processional practice.
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The first case, Ohralik v. Ohio State Bar Assoc
iation 138 concerned the earnest activities of a lawyer
seeking clients in a motor vehicle injury case. The lawyer
obtained a contingency fee agreement from a young.woman in
hospital, after hearing about the woman's accident from an
independent source. He also obtained an oral undertaking
from a passenger in the vehicle that he would act for her.
Both women eventually dismissed the lawyer and made
complaints to the Ohio State Bar about his behaviour. The
Disciplinary Board found that Ohralik was in breach of the
rules against solicitation. This was affirmed by the Ohio
Supreme Court but the ruling was appealed by the lawyer to
the Supreme Court on the basis that solicitation was speech

139protected by the constitution. The Court dismissed this
argument and claimed that solicitation of this type was
justifiably outlawed by the State Supreme Court. The court
concluded that "the solicitation of business by a lawyer
through direct, in-person communication with the prospective
client has long been viewed as inconsistent with the
profession's ideal of the attorney-client relationship and
as posing a significant potential for harm to the

140prospective client". This sort of solicitation was seen 
as having very real problems and in the case before the 
court, some of those problems arose. The court in an 
overview on solicitation stated:-

"The rules prohibiting solicitation are prophylactic
measures whose objective is the prevention of harm
before it occurs. The rules were applied in this case
to discipline a lawyer for soliciting employment for
pecuniary gain under circumstances likely to result in
the adverse consequences the State seeks to avert. In
such a situation, which is inherently conducive to
overreaching and other forms of misconduct, the State
has a strong interest in adopting and enforcing rules
of conduct designed to protect the public from harmful

141solicitation by lawyers whom it has licensed."
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However, the Supreme Court was not prepared to
rule that all solicitation should be outlawed. In In re 

142Primus the Court found that the activities of that lawyer 
should not be proscribed by the use of ethical rules. The 
lawyer was a "co-operating lawyer" with the American Civil 
Liberties Union. She had addressed a meeting of women 
advising them of their rights following their compulsory 
sterilization. Following this she had advised by letter one 
of the women that free legal assistance was available from 
the A.C.L.U.. For this she was disciplined by the South 
Carolina Disciplinary Board and this was sanctioned by that 
State's Supreme Court.

The Supreme Court in allowing the appeal relied
142heavily on the group legal services line of cases.

Ohalrik was distinguished because there the solicitation 
took the form of an "in person solicitation for pecuniary 
gain", whereas in Primus only a letter had been sent to a 
person with whom the matter had been previously discussed. 
The court held the action of Primus as being a part of a 
collective activity undertaken to obtain meaningful access 
to the courts. The A.C.L.U. was a bona fide non profit 
organisation which was concerned exclusively with the 
provision of legal services. It was not an organisation for 
the financial gain of some lawyers, or a mere sham to evade 
the rule against solicitation.

The conclusion that comes from these two cases is 
that not all solicitation, of itself is bad. All solicit
ation should not be prohibited merely because there are 
potential problems involved. The rules on solicitation can, 
and should be stated with sufficient precision indicating 
what is and is not permitted. The Supreme Court illustrates 
this need for precision with some activities which should 
and should not be permitted. Thus "a State may insist that 
lawyers not solicit on behalf of lay organisations that
exert control over the actual conduct of any ensuing 

144litigation". A restriction like this is a reasonable
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safeguard in the operation of a group legal service,
although no regulation should "abridge unnecessarily the

145associated freedom of non profit organisations".

(ii) Advertising

Advertising is a specific aspect of the prohibit
ion against solicitation. The mere alerting to the public of 
a lawyer's practice, the type of practice it is and the fees 
charged are of themselves seen as creating an unfair 
advantage. Therefore advertising per se is touting. This
prohibition, though presently being extensively modified by

146the profession, can have a limiting effect on group legal 
services. The effects are again considered with regard to 
the lawyers (either salaried or non-salaried) involved in 
the scheme, and the group entity itself.

(A) Participating Lawyers

The ban on advertising the scheme and its services 
affects the extent to which members can be informed of the 
existence of legal services. This is particularly so in open 
panel schemes. The practitioner would not be able to draw to 
the public's attention the nature and price of his service. 
This may, to a certain extent, be overcome with the use of 
referral lists. These have been now condoned within
Australia, though the information available to the public is 
limited. Within a closed panel scheme, a practitioner would 
not be able to draw to the public's attention that he was 
involved in the group legal service. He also would not be 
able to indicate his involvement with the scheme to the 
members of the group. The N.S.W. Law Society has ruled that:

"A circular issued by a union to its member drew 
attention to the services available through the Union 
in conection with legal assistance. If it had done 
this and no more, no objection could be taken ... The
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Union was not, of course subject to any disciplinary
powers of the Law Society but the solicitors acting
for the Union were and the Council considered that
they could be attracting business unfairly if they
were made aware of the contents of the circular and
did not take appropriate action to dissociate

147themselves therefrom."

(B) The Group Scheme

Although the lawyers associated with a group legal
service are restricted in their advertising, advertising
must be seen as being implicit in the activities of the
group entity. It will be used in two contexts. Firstly, a
group will advertise to gain members. This would not
infringe the prohibition on advertising if no reference is
made to the individual lawyers. Secondly, the group will
advertise to the members of the group legal information and
details about the services provided. This may or may not
involve the specific references to lawyers. If specific
reference to the lawyers is made then that would infringe

148the rule. Even the argument that the group is already a
client would fail because advertising per se is outlawed.
However, if the advertising is not designed to attract
business in any way, but rather is purely informative about

149the law and legal rights, no difficulty would arise.

(C) Conclusion and Critique of the Rule

Group legal services are able to operate within 
the ban on advertising. The very nature of the ban itself is 
changing though again the operation of the rule on group 
legal services may be questioned. The distinction between 
informing the public of the existence of legal services, 
their cost and availability, and advertising which amounts 
to commercialism, is not taken into account by a blanket 
prohibition. Although group legal services may be able to
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operate within this present ethical framework, ideally the 
rule itself should be reformulated.

The arguments for the reformulation of the rule on
advertising have been much canvassed. Two recent English
government enquiries have recommended the relaxation of the
rule to the extent that information becomes available to the 

150public. Similarly, the United States Supreme Court has
ruled that advertising of legal services, within certain

151bounds, is also permitted. The Australian profession is 
prepared tentatively to move towards the creation of 
referral lists which would be available to the public, but 
is reluctant to allow individual practitioners the right to 
freely advertise. Generally this concern occurs for a 
variety of reasons. Some of these are that the advertising 
by lawyers would be unprofessional; it would not be in the 
public's interest; and that the consequences of liberaliz
ation would far outweigh any benefits. If liberalization did 
take place group legal services would benefit because any 
possible doubts concerning the present position would be 
removed.

(iii) Undercharging

Another related form of touting is undercharging. 
A group legal service and those lawyers involved with its 
administration may be said to breach this prohibition. 
"Undercharging" in this instance, is not because of the 
"insurance effect", but because the lawyers, who are 
providing the services, are charging less than the scale fee 
or the "going rate" for the particular service. Moreover 
this would be widely known. Again, undercharging is merely a 
specific variety of "attracting business unfairly", although 
like advertising there is usually a specific ethical rule 
outlawing the activity. In N.S.W., rule 26 states that:

"A solicitor shall not except with the approval in 
writing of the Council, hold himself out or allow
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himself to be held out directly or indirectly as being 
prepared to do professional business in -

(a) any contentious matter at less than the approp
riate scale fixed from time to time by the Rules 
of the Court having jurisdiction in or over such 
matters, or

(b) any non-contentious matter at less than the 
appropriate scale, fixed from time to time by the 
Rules of the Supreme Court in any of its 
jurisdiction, or

•(c) any conveyancing matter at less than scale of 
charges for the time being fixed by the General 
Order made in pursuance of the Conveyancing Act, 
1919".

The ramifications of this rule on a group legal 
service depend upon the nature of the financial relation
ship between the group and the lawyer. Thus in those 
schemes, either open or closed panel, that reimburse the 
lawyer the fee agreed on between the lawyer and the client, 
no difficulties will arise. The lawyer is not undercharging. 
A group legal service however typically would endeavour to 
limit the costs of the scheme by restricting the 
remuneration of the private practitioner. The result is that 
a private practitioner would provide a legal service for

iless than he may be entitled to charge. This may be achieved 
by reimbursing the lawyer only a percentage of the scale fee 
or by paying him a fixed scale for each legal service. In 
either case the private practitioner would be charging less 
for his legal assistance than his colleagues in the 
profession for a similar service. Any salaried employee of a 
group legal service however would not infringe this rule. 
He, as a practitioner, is not charging the public for the 
legal services he provides. He gives legal assistance as a
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part of his employment, though the activities of the group 
may involve the unqualified practice of law.

The prohibition on undercharging will only affect 
a group legal service in its relationship with private 
practitioners. That effect depends upon how the relationship 
is viewed. In the discussion upon the lawyer client
relationship it was said the tripartite nature of the
relationship involving the group member and the lawyer 
client relationship was not affected even though there was a 
third party payer. It is this "payer" with whom the 
prohibition on undercharging ultimately relates and not 
merely the client, though obviously on most occasions they 
will be the same. In the context of a group legal service, 
the undercharging relates to the "payer", the group, and not 
the member of the group. The benefits of undercharging are 
not available to all the public, it is merely a special
arrangement between the group and the lawyer.

This relationship between the group and the
private lawyer is not dissimilar to the situation where a
lawyer agrees to charge a client less than the scale or
usual fee. Agreements of this sort do not amount to "holding
out" to the public that the lawyer is undercharging. The fee
charged is a matter between the lawyer and his client. It is
after all the "holding out" which gives rise to the
possibility of attracting business unfairly. Cordery states:
"It appears that special arrangements with bona fide clients
do not infringe the rule, since there is no "holding out" in 

152such cases". To the extent that the reduced remuneration 
of private practitioners is the subject of a special 
arrangement between the group and the lawyer, then the rule 
against undercharging is not violated.

Support for this analysis can be seen in certain 
existing arrangements within legal practice. Legal aid
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schemes of the judicare variety operate on the basis that 
private practitioners will be paid only a percentage of the 
standard fees. Lawyers do not relish this arrangement, 
though it at least does mean that these practitioners are 
guaranteed payment for services. Building societies have 
special arrangements for the conducting of their business, 
and in Victoria the solicitor's professional conduct rules 
specifically except (Rule 2 (4)) solicitors acting for
building societies from the undercharging rules. A limit 
however is placed upon the degree to which this practitioner 
can charge below scale fees.

The rule against undercharging is therefore 
inapplicable to the operation of group legal services. 
However, it should be noted that the rule only becomes 
necessary because of the existence of fee scales. If there 
were no fee scales declaring what the minimum fee is, then 
there would be no readily obtainable criteria for 
determining undercharging. The abolition of fee scales is 
peripheral to the development of group legal services, 
though their removal would be an advantage to group schemes. 
Again a reform of the legal practice rules would greatly 
benefit group legal services.

(b) Fee Splitting

The prohibition on fee splitting is closely 
related to the prohibition on the unqualified practice law. 
The prohibition is aimed at non-aualified people benefiting 
from the practice of law. It is a rule of practice which 
does not apply to group legal services, although group 
schemes would be required to assume a rather artificial 
structure. Therefore to the extent that a group scheme has 
to reorganise its structure the rule against fee splitting 
is a constraint on group legal services.

154Unlike some jurisdictions, New South Wales does 
not have a specific prohibition upon the involvement by a
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qualified practitioner with the unqualified practice of law,
though it does prevent a solicitor from sharing with an
unqualified person the receipts from a business of a nature

155usually performed by a practising solicitor. This
prohibition against fee splitting also exists in other 
jurisdictions in Australia.1^

The difficulty faced by a group legal service is
that, although the lawyer will look to the group for his
remuneration either as a salary or under an agreement if he

157is a member of a panel, he may obtain an award of costs 
which then may be used by the group towards the funding of 
the legal services for the members. The use by the group of 
such moneys may amount to fee splitting.

Fee splitting however, involves something more 
than merely the payment to an unqualified person a proport
ion of the solicitor’s earnings. In Benefical Finance 
Corporation Ltd, v. Conway (No. 2) Mclnerney J. consider
ed the nature of fee splitting. In that case the defendant 
was retained by the plaintiff to act in debt recovery 
actions. It was a term of the retainer that the defendant 
would pay to the plaintiff an amount equal to 50 per cent of 
the gross amount of each bill of costs rendered by the 
defendant to the plaintiff in consideration of office 
accommodation and secretarial assistance. His Honour held 
that the mere fact that a payment is made from moneys 
received by the solicitor as remuneration in his practice is 
not enough to make the payment fee sharing. Mclnerney J. 
however lists certain factors that have to be considered in 
deciding if the payment contravenes the rule: "(i) the
source of the payments - e.g. whether paid directly out of
the receipts of the solicitor's practice; (ii) the

159consideration of the payment." The provision of office 
accommodation is one of those circumstances for which the 
sharing of a fee was permitted. In this case, the figure of 
50 per cent was regarded as "a reasonably accurate



expression of the probable relationship between overheads
and gross takings, and it constituted an agreed pre-estimate
of the amount necessary to reimburse Beneficial for bearing

100the overhead expenses of Conway's practice".

Thus if the premium income which the group
receives can be reasonably attributed to the provision of
legal services then no difficulty would arise with the
prohibition upon fee splitting. However even without this
need for justifying the spending of the shared receipts, it
may be argued that fee splitting in any event would not

161apply to a group legal service. In Hamilton v. Haw a debt 
collector had agreed with a solicitor that he would receive 
8s.6d. of the 10s.6d. profit costs, while the solicitor 
would receive the remaining 2s.. Adam J. held that the 
prohibition against fee splitting did not apply because that 
prohibition concerned only "receipt from the lawyer's 
practice". Here the receipts of his practice were only 2s., 
the excess recovered he had no claim to because of the 
agreement with the debt collector. This approach of Adam J. 
however is question begging. As only a qualified person can 
obtain professional costs, then any agreement with the debt 
collector is "tainted with illegality". In fact in the case 
Adam J. held that the debt collector could not recover any 
of the professional costs for this reason. Despite this 
unsatisfactory approach the mischief against which the 
prohibition is aimed was isolated. His Honour held that the 
section deals with

"the undesirable practice of a solicitor sharing with 
unqualified persons costs to which he has become 
entitled from carrying on his practice. A typical 
example would be the carrying on of his practice in

1 c ppartnership with an unqualified person."

A non-profit group legal service scheme is not "the un
desirable practice" to which Adam J. refers. So long as a
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scheme operates within those guidelines set out in Conway it
163does not violate the prohibition on fee splitting.

(c) Other Features of Legal Practice

Other aspects of legal practice that may affect
the development of group legal services should be briefly
noted although they are generally those constraints which
apply to all legal practitioners. A group legal service is
no different in this regard. Therefore, the quality of the
legal service must be high, because if it is not, the group
legal service, or the lawyer involved with the scheme, may
be liable in negligence. There is a line of English cases
which have held both unions and their lawyers liable for

164negligence in prosecution of personal injury claims. 
Lawyers for a group legal service would also have to comply 
with requirements of legal practice such as indemnity 
insurance, and the maintenance of trust accounts. The 
requirements of the relevant legal aid scheme would also 
have to be satisfied, although group legal services may not 
cover such cases if the United States model is followed.

(d) Industrial Law

Not only are there features of industrial law 
which may prevent unions from operating a group legal 
service, but also industrial law may prevent unions seeking 
financial support for the operation of the scheme from 
employers. In the United States impetus for the growth of 
group schemes came from the inclusion of group legal 
services as a possible item in a collective bargaining 
agreement by amendment to the Taft Hartley Act. United 
States employers can now make contributions towards the
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financing of group legal services in the context of a
165collective bargaining agreement. However, in Australia,

where there is no established system of collective
bargaining, it is not possible to include employer
contributions to a legal service scheme in an industrial 

1S 6award. In the Federal industrial system it is not
16 *7constitutionally possible, while in the States, although 

constitutionally possible, the award must still have an 
"industrial" nexus. These industrial restrictions will 
retard the development of group legal services in comparison 
to the United States. To this extent therefore there are
industrial law constraints on group legal services.

The severity of the requirement that the award
cover industrial matters is well illustrated in R. v.

1 fiftPortus; ex parte ANZ Banking Group. Not only does this
case establish that contributions cannot be made by 
employers to union services, but also that deductions out of 
members' pay on behalf of unions do not create an industrial 
dispute. The issue for the High Court to determine was 
whether there existed an "industrial dispute" between the 
Australian Bank Officials Association and various banks. The 
union sought to have union dues deducted out of the pay of 
members by the employers. The employers claimed that this
demand did not create an "industrial dispute". The High 
Court unanimously held in favour of the employers by stating 
that not every demand upon employers can give rise to an 
industrial dispute. The dispute must relate to the employer 
as an employer and the employee as an employee. Thus as 
Stephen J. says:

"Not every demand for reward for work performed will 
render the subject matter of the demand on industrial 
matter. The matter demanded must always pertain to the 
employer-employee relationship so that the subject 
matter of demands by either party, for example, of a 
political or social or managerial nature will not be 
industrial matters. The necessary quality of a subject
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matter demanded which is concerned with reward for 
work performed is, I think, that it be, of itself, 
inherently associated with the relationship employer 
and employee and not with some other type of 
relationship.

This decision puts a real limitation upon trade
unions in seeking assistance from employers in the funding

170of a group legal service. Even logistical features of the 
scheme such as wage deductions of membership dues cannot be 
made a part of an industrial dispute. The decision however 
does not prevent consensual agreement between employers and 
employees about such matters although it is unlikely that 
any employer would agree to go further and contribute 
towards running a scheme such as a group legal service.
Group legal services therefore will have to be funded by 

the resources of the trade union itself or from separately 
collected premiums paid by members. As indicated in Chapter 
2, such voluntary membership of group schemes gives rise to 
actuarial difficulties in their organisation. Therefore to 
this extent the legal position places a restriction on the 
development of group legal services in Australia.

(e) Taxation and Group Legal Services * 171

One feature of the development of group legal
services in the United States was the amendment to taxation

171legislation to encourage their use. This was done in
several ways. First, any employer contribution to a group 
legal service was made a deduction; second, the employer 
contribution to a group scheme was not assessable income in 
the hands of the employee; and finally, any legal services 
received as a benefit was also not to amount to income. In 
Australia, the taxation position of group legal services is 
similar to that in the United States, prior to the above
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reforms. As it presently operates, the existing taxation 
system may be viewed as a constraint on group legal 
services.

Several aspects of taxation affect group legal 
services. The first is the tax liability of the member of 
the group. Are his contributions to the group, tax 
deductible, and are the benefits he receives from the scheme 
assessable income? The answer to this first point is that 
such contributions are not generally deductible. The 
exception may be where the group which provides the service 
is a trade union or an association that relates to the 
members' employment. Section 73 of the Income Taxation 
Assessment Act provides that membership dues to such 
associations are allowable deductions to $42 and if the 
association is primarily engaged in protecting its members 
interest, improving their working conditions and remuner
ation, then such additional amounts are deductions under the 
general provision of s.51(1). That provision provides
that money expended in earning assessable income is an 
allowable deduction from the total income earned. As unions 
presently operate, it is clear that membership dues may be 
deducted, however, if the operations of unions become 
increasingly more sophisticated and extend to a range of 
welfare services like legal services, it is unlikely that 
deductions of this kind will be permitted.

The position thus appears to be that, except for 
trade union schemes no tax deductibility is available for 
contributions to group legal schemes. This would appear to 
be confirmed when one examines the analogous position of 
health insurance under the taxation legislation. The 
membership of a health fund is not an allowable deduction. 
They are however, specifically recognised as an item which 
may be considered for a tax rebate (s .159P).

The benefit that a member receives from a group 
scheme would not be assessable income. The only possibility
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is when the legal service is p r o v i d e d  as an incident to
e m p l o y m e n t  by the employer. E ven then the b e n efit is not
re a d i l y  convertible into m o n e y  and w o u l d  not amount to

172income (s. 26(e)). The p r o b l e m  that has o c c u r e d  in the
U n i t e d  States is un l i k e l y  to arise be c a u s e  employers (as 
shown in the previous section) will most p r o b a b l y  not be 
m a k i n g  c ontributions to the f i n a n c e s  of group schemes. As 
g r oup legal services will be totally self funding, then the 
b e n e f i t  of legal services cann o t  amount to assessable 
i n c o m e .

In the u n l i k e l y  event that an e m p loyer does 
p r o vide a legal service for h is e m p l o y e e s  or cont r i b u t e s  
t o w ards it, then is such an e x p ense tax d e d u ctable? S.51(l) 
p r o v i d e s  that only deductions w h i c h  are n e c e s s a r i l y  incurred 
in the gaining and p r o ducing of income are allowable. It is 
u n l i k e l y  that the cost of a legal service to one's e m p l oyees 
w o u l d  be seen as being " n e c e s s a r i l y  incurred" in the 
p r o d u c t i o n  of income. This w o u l d  seem to have support from 
s.64A w h i c h  allows a d e d u c t i o n  for certain legal expenses. 
In p a r t i c u l a r  s . 6 4 ( A ) (2) p r o v i d e s  that legal expense 
incurred in the yea h  of income in ca r r y i n g  on a bu s i n e s s  for 
the purpose of g a i ning or p r o d u c i n g  a ssessable income shall, 
except to the extent to w h i c h  they are expenses of a private 
or domestic nature, be a l l o w a b l e  deductions. Even if 
c o n t r i b u t i o n s  fall w i t h i n  this category, the m a x i m u m  
allowable deduction w o uld be $50.

The p o s ition of the g r o u p  i t self should also be 
considered. If for example there is an o p e r a t i n g  surplus is 
that sum taxable? A g a i n  it d e p e n d s  upon the nature of the 
g r o u p  involved. If an insurance co m p a n y  was involved it 
w o u l d  be taxed like ordinary c o m p a n y  profits. This however, 
is not the normal structure of a group legal service. Other 
a r r a n g e m e n t s  may avoid tax l i a b i l i t y  altogether. S.23 of the 
Income Tax A s s e s s m e n t  Act p r o v i d e s  for the exe m p t i o n  of a 
v a r i e t y  of organ i s a t i o n s  from taxation. Of p a r t i c u l a r  note



235

s.23(f) provides exemption for trade unions and s.23(g) for 
friendly societies which are non profit organisations. Even 
if a group scheme does not fall within these categories it 
would be unlikely to be taxed. All clubs and societies are 
treated as companies for tax purposes. However, all 
subscriptions and contributions which are received from the 
members would be excluded from the assessable income. The 
explanation for this is what is known as "the principle of 
mutuality". This simply recognises that a person's income 
consists only of money derived from sources outside of 
himself. Where a number of persons contribute to a common 
fund created and controlled by them for a common purpose, 
any surplus arising from the use of that fund for a common 
purpose is not income. On this basis a group scheme, which 
is non profit in nature, would not produce taxable income. 
The entity itself would pay no tax.

There are thus several aspects of income taxation 
assessment which may impede the development of group legal 
services. An income tax reform package, like that in the 
United States would greatly assist the development of group 
legal services. For the time being it is sufficient to note 
that the Australian tax system does affect the development 
of group legal services in this country.

4. Special Problems faced by Group Legal Services

In addition to the above threshold problems and 
constraints on group legal services, group legal services 
will have to consider other legal and ethical aspects in 
their organisation. These features are not necessarily 
problems for group schemes but are relevant to their 
administration and regulation.

(a) The Award of Costs

In the Anglo-Australian legal system costs follow 
the event. The losing party has to pay the reasonably
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incurred costs of the winning party. It is this system of 
costs that is presently used by trade unions in the 
provision of their legal service. The money that would be 
recovered in this way could be used by the group to finance 
the provision of legal services to the members (though it 
may also create additional expense for the group if 
litigation of a group member is unsuccessful). The full 
ramifications of this cost system cannot be accurately 
predicted. What this section notes, is that a group legal 
service may not be able, in any event, to obtain an award of 
costs.

173

The award of costs is in the nature of an 
indemnity. Therefore if the individual litigant does not 
have to bear his own costs, then the losing party does not 
have to pay costs to that extent. As it was said in Harold 
v. Smith

"Costs as between party and party are given by the law
as an indemnity to the person entitled to them; they
are not imposed as a punishment on the party who pays
them, nor given as a bonus to the party who receives
them. Therefore, if the extent of the indemnification
can be found out, the extent to which costs ought to
be allowed is also ascertained. Of course, I do not
say there are not exceptional cases in which certain
arbitrary rules of taxation have been laid down, but

174as a general rule costs are an indemnity."

This rule that costs are purely an indemnity has
frequently meant that costs cannot be recovered by the

175successful party. In Gundry v. Sainsbury the successful 
litigant and the solicitor agreed that he would perform the 
work free of charge. Costs were refused to this litigant, 
because, in the words of Cozens-Hardy M.R. "if he had 
ordered the defendant to pay these costs he would have been 
giving a bonus to the party receiving them. That is contrary



237

to justice and to common sense and also to the law". The
principle has also been applied in cases where there is no
agreement between the litigant and the solicitor but there
is a third party who has agreed to pay the costs. Thus in

177Daley v. Diggers Ltd. a successful legally aided client 
recovered costs only because of the relevant legislation. 
Hilbery J.- reasoned that:

"As an assisted person, the plaintiff has not been
under any personal liability for his costs incurred in
establishing his claim against the defendants and the
court being apprised of the fact, he can have no claim
to an award of costs, since such an award would issue
on the basis of its being an indemnity to him against
a liability which has never been for him an existent 

..178liability."

The apparent severity of this rule may not apply 
to group legal services because the litigant does meet the 
cost of his lawyer, albeit indirectly. By paying a periodic 
contribution fee to the group scheme the member is 
contributing towards the cost of his lawyer. However, 
because of the "insurance effect" the nexus between the 
member's contribution and the costs of the lawyer (including 
his profit costs) undertaking his case is tenuous.

This argument, in any event, is not needed by a 
group legal service because the principle of indemnification 
does not apply. Although there are no clearly stated 
exceptions to the principle which would exempt group legal 
services, the courts in many cases have acquiesced in the 
grant of costs to lawyers acting in arrangements analogous 
to a group scheme. These cases have concerned both salaried 
lawyers and independent persons who pay for the cost of the 
lawyer.

176
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(i) Salaried Lawyers

The most common circumstance in which a salaried
lawyer obtains an award of costs is where that lawyer is
employed by the Crown. The courts have vacillated between,

179allowing the award of costs and refusing them. However, 
it would now appear that costs may be recovered by the Crown 
in such cases. Glass J.A. in Cook v. Head and Arneman states 
what appears to be the generally accepted position:

t

’’Where a party appears in proceedings as the nominal
representative of the Crown he is entitled to recover
costs in circumstances where an ordinary party would
be so entitled, and that it is no objection to such an
order in his favour that he did not personally incur180expense in connection with the litigation."

The fact that the lawyer representing the Crown is salaried 
does not change this. Further, even the fact that the 
relationship between the costs sought and the salary cannot
be ascertained does not prevent an award of costs being made
* ,, n 181 to the Crown.

Although the position of the employed lawyer of
the Crown may be said to be different, the same approach has
been adopted where the lawyer has been employed by non Crown

182employers. Thus in Raymond v. Lakeman Romilly M.R.
allowed costs on the ordinary scale in respect of a

isolicitor who was paid by a salary, because as he put it,
"the losing party cannot have the benefit' of any private
agreement between the solicitor and company as to 

183costs." Although this reasoning does not accord with the 
above stated "idemnification principle" the practice has now 
been accepted, though on the basis that even if the lawyer 
is salaried, the legal work still costs.

184Henderson v . Merthyr Tydfil United Council
illustrates this approach well. In that case the council
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employed a solicitor at a salary of £400 per annum. The
solicitor took all the council's legal work. The out of
pocket expenses were borne by the Council. In this action,
the losing party to litigation objected, on taxation, to the
complete awarding of costs. Mr Justice Channel however, held
that ordinary costs should be awarded to the Council. He did
however qualify this by stating that costs should never

185exceed the amount of the salary. He further states:

"A certain part of the salary of £400 was paid by the
district council in respect to them and that portion
ought to have been allowed and paid by the opposite
party. It must be assumed until the contrary is shown
that £400 is a proper sum to be paid a solicitor for
his whole year's work and also that £11/12/7 was a

180proper sum to be paid for this part of his work."

Applying this reasoning to group legal services,
there would be no difficulty for a salaried lawyer to obtain
an award of costs. The fact that the lawyer for the council
in Henderson's Case only did work of the council does not
appear to be a restriction upon the recovery of costs. In

187Tarlo v. E.T.U. costs were allowed in cases where the 
employed solicitor performed work, not only for the union, 
but also for the members. That case was in fact not about 
whether cases could be awarded, but whether the solicitor 
personally or the union received such costs.

(ii) Lawyers on a Panel

The problem faced by a lawyer on a panel is that 
he will look for his costs not from his client, but from an 
external source, the group scheme. The costs of the action 
are not going to be borne by the client, but by someone 
else. In the true application of the "idemnity principle" no 
costs would be awarded because that litigation is being
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provided free of charge to the litigant. Despite this, 
courts again have adopted the practice that there should be 
an award of costs even though the litigant personally bears 
no cost.

The practice has been approved in cases which may
188be likened to maintenance and also in what may be called

trade union cases. Thus in Adams v. London Improved Motor 
189Coach Builders the award of costs to a successful * 190

litigant was challenged on the ground that the litigant, as 
a union member was not liable for any legal expense. All 
legal expense relating to the action would be borne by the 
union. The Court of Appeal dismissed this contention even 
though it did seem to have to rely upon a rather strained 
interpretation of the facts. The court held that the party 
challenging the award of costs had not shown that in no 
event was the union member liable for costs to the 
solicitors. There was thus a possibility that the client 
would be liable for the costs. As a result, no costs could 
be awarded on the "indemnity principle". Atkin L.J. said:

"If the client is indemnified by another for the costs
of the action, he may recover costs provided there is
no agreement between the solicitor and the client that

190the (client) is not to be liable for costs."

This reasoning was recognised by Younger L.J. to be 
virtually a fiction so as to bring union legal services 
within the indemnity principle. He said:

"I think it would be unfortunate if it were to be 
supposed as the result of the decision in this case, 
that members of trade unions who contribute to the 
funds and the legal aid that is promised them in 
consideration thereof, they nevertheless are to be 
supposed to remain liable for the costs of litigation 
incurred on their behalf. That, I understand is not 
really the true effect of this decision; it is only
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that that may result if the trade union is not able to
provide the funds; and I understand that in nearly all

191cases there is no danger of that happening."

This case has also been applied to several 
192decisions in Australia. It would thus appear that so long 

as it is clear that the member is not completely excluded 
from liability, then costs may be recovered, even though the 
client is not the person primarily liable for the payment of 
those costs. Costs, if they were awarded, could thus be used 
by a group legal service in financing the scheme.

(b) Features of Legal Practice 193 194

Several aspects of legal practice should be noted,
not in that they will hinder group legal services but that
they will require to be considered in the organisation of a
group scheme. One such feature is that in some Australian
jurisdictions there is the division of the legal

193profession. In those jurisdictions where there is fusion,
a salaried group legal service will operate as an amalgam,
and a member of a panel will do all the legal work for the
client. Where there is division, the salaried group scheme

194will operate as a solicitor's practice. If a barrister is 
required there would be a panel of counsel. This may add 
further expense to the administration of a group scheme, 
though no more than that which applies to any user of legal 
services in such jurisdictions.

Another feature of a group legal service is that 
not all legal services are provided to the members. Although 
the object of a scheme is that a member may receive a wide 
range of legal assistance from either salaried or panel 
lawyers, there may be some restrictions upon the type of 
legal service provided. For example, matters relating to a 
business enterprise of a member, or the amount of legal 
services a person receives may be limited. Can a scheme



242

restrict the use of its lawyers in this way?

It is commonly accepted that there is a duty cast
upon a barrister to provide his services to a client who can 

195pay his fee. However, no such duty is cast upon a
196solicitor. As a group legal scheme is akin to a

solicitor's practice, then it would be within the rules of
professional practice to refuse to handle a matter for a
member. This of course does not affect the groups
contractual liability to the member for not providing a
legal service when it has contracted to do so. In addition,
a lawyer who does not carry through a members case may
himself be disciplined if it can be established that the

197lawyer had already been retained. In In re a Solicitor a 
solicitor was disciplined for not appearing at his client's 
trial after receiving his renumeration in advance. The 
payment by the member of his dues and an indication by the 
group that it would handle the members problem would 
similarly bind a group scheme's lawyer.

A group may not only wish not to accept a part
icular case, but also terminate proceedings once a client's 
case has been accepted. So long as the lawyer has a good 
cause and gives reasonable notice, he may withdraw from an 
action.As to what constitutes a good cause, the courts have 
repeatedly held that a lawyer is not expected to continue an
action that becomes financially burdensome upon . . 198 him. If
the difficulty faced by the group is that a matter is
becoming too expensive, it would appear to have the
opportunity of discontinuing the action, so long as
reasonable notice was given.

Finally, a group legal service must maintain the
confidentiality of the client/member. The general rule upon
all lawyers is that they should not (whether the retainer is
terminated or not) disclose any information which has come
to them in their professional capacity and in the legitimate

199course of their professional employment. With group legal
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group should maintain the confidentiality between the lawyer 
and client. It should not use that information obtained by 
the lawyer under the cloak of lawyer client privilege. The 
second is that the group legal service should not act for 
two opposing parties, who are members of the group. Both of 
these requirements may present difficulties for a group, 
though not insurmountable ones.

< The first problem may lead to the group having
insufficient details about a particular matter in making a 
decision whether or not it should be supported. More 
generally it may prevent the group from having adequate and 
useful statistics about the operation of the scheme. Both 
problems may be overcome by a waiver by the member that 
certain information regarding his case be made available to 
the group.

The second problem will be frequently encountered 
by group schemes in matrimonial matters. If the scheme is an 
open panel one, no difficulty would arise. The members would 
go to different lawyers on the panel. In a closed panel 
scheme this remedy may not be available. The only way around 
it is that one member is required to attend a practitioner 
not involved in the scheme. This is the arrangement with the 
Massachusetts Laborers scheme. In some matters the parties 
may agree that the group legal service handle the matter, 
despite the conflict of interest. An example of this could 
be ' the group acting for a vendor and purchaser in a 
conveyancing matter. This is a widespread and professionally 
condoned practice.

(c) Insurance Law.

One of the difficulties that faced the development 
of group legal services in the United States was that group 
schemes could be classed as insurance. The consequence of
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this was that groups had to comply with the provisions of 
insurance regulation. These requirements related to the 
financial backing of the insurer and reinsurance. Those 
needs were inappropriate to the control of the group legal 
services. Likewise in Australia a group may be treated as 
insurance and be subject to regulation which is 
inappropriate. It appears however, that a group legal 
service would not be "insurance", and that even if it was 
insurance, regulation would not include the operation of 
group legal services.

The regulation of insurance in Australia is
201provided by the Insurance Act (Cth) 1973. This Act

regulates these undertakings involved in "insurance 
business". However, the range of exemptions which are 
included in the definition of "insurance business" is 
extensive. In particular, paragraph (d) exempts "business in 
relation to benefits provided by a friendly society or trade 
union for its members or their dependants" while paragraph
(e) exempts registered organisations under the Conciliation 
and Arbitration Act. These exceptions to the regulatory 
framework of the Insurance Act, however may not cover all 
groups, which provide group legal services. If the group 
scheme does fall within the scope of the legislation, then 
it will be required to be registered with the Insurance 
Commissioner, fulfil certain minimum conditions, and then 
submit annual returns. For this reason it is still important 
to determine whether group legal services are carrying out 
insurance business.

"Insurance" for the purpose of the Act is defined 
in the context of "insurance business". "Insurance business" 
is defined in s.3(l) as meaning the "undertaking liability, 
by way of insurance, in respect of any loss or damage, 
including liability to pay damages or compensation, conting
ent upon the happening of a specified event". The problem 
faced by a group legal service is whether the provision of a
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legal service on the occasion of a specified legal need, can
amount to insurance. Again it is important to consider the
type of scheme involved. An open panel scheme which
reimburses members for the cost of legal services provided
by private practitioners appears to clearly involve
insurance. Halsbury defines all insurance to involve the
payment of a sum of money on the happening of a specified 

202event. Within the context of an open panel scheme this 
may be indemnity insurance (payment of the cost of legal 
service to the member) or contingency insurance (the payment 
of a predetermined amount). In either event it involves the 
payment of a sum of money (whether to the member or lawyer) 
on the performance of a specified legal service.

The position of a closed panel scheme is not so
clear. A closed panel programme^ whether or not a salaried
scheme, involves the provision of a service to the member,
rather than the reimbursement of the cost of that service.
The scheme itself provides the service. An arrangement
similar to this has been held in England to amount to
insurance. The case was Department of Trade and Industry v.

203St. Christoper Motorists' Association Ltd. The plaintiff
was the authority responsible for the regulation of
insurance business. The St. Christopher Motorists'
Association (S.C.M.A.) was a motorists' club which advanced
and protected the interests of owners and drivers of cars in
return for an annual membership. One benefit was that, in
the event that a member was unable to drive his own car,
either because of disqualification or injury, he was
entitled to a "chauffeur service". The committee of the
Association did not have absolute discretion to deprive a

204member of the benefits. The issue in the case was whether 
or not the provision of this service amounted to insurance.

Templeman J. held that the S.C.M.A. benefit did
amount to insurance. His reasoning is directly applicable to
group legal services. He applies the test of Channel J. in

205Prudential Insurance Co. v. Inland Revenue Commissioners
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to the S.C.M.A. scheme. That case had provided a three
206pronged requirement for there to be insurance. The first, 

was that it must be a contract whereby for some consider
ation one secures some benefit "usually but not necessarily 
the payment of a sum of money" on the occurence of some 
event. The second is that that event involved some
uncertainty. The third is that the insured must have some 
"insurable interest". In the case before him, Templeman J.
saw those requirements being satisfied. The fact that a
service was provided and not a sum of money, did not mean
that the S.C.M.A. was not insurance. He said:

"There seems to me to be no difference between the 
defendant company paying a chauffeur on the one hand 
and on the other hand agreeing to pay to the
individual member a sum of money which would represent 
the cost to him of providing himself with a chauffeur 
in the event of his being disabled from driving 
himself."207

This decision was considered in the recent case of
208Medical Defence Union Ltd, v . Department of Trade. The

issue that arose in this case was the same as that in the
S.C.M.A. Case. Did the activities of the plaintiff amount to
insurance? The Medical Defence Union conducted defences for 
member doctors and dentists (as well as indemnifying members 
in the event of loss) in negligence cases. It also gave 
legal advice on various matters concerning the practice of 
medicine and dentistry. The right of a member to receive 
assistance in an action brought against him was limited. All 
he could expect was the committee to consider fairly his 
application for assistance. The committee would then decide 
whether or not the action would be defended. If the 
committee decided in favour of the member, he would be then 
assisted.
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The Vice Chancellor, Sir Robert Megarry, held that 
this arrangement did not amount to insurance. Unlike the
S.C.M.A. scheme, the member of the M.D.U. had no right to 
require the union to conduct legal proceedings for him. The 
only right a member had was to have his application fairly 
considered. This was a benefit, but not a benefit that was 
translatable into "money to money's worth". This more or 
less disposed of the case, though Sir Robert did go on to 
consider the wider issue of whether the provision of 
services could amount to insurance. As he says the decision
in the case could well interest "bodies other than the

„ "209 union".

Sir Robert ruled that the principle from the
S.C.M.A. Case was that for the benefit to be insurance it
must be the "provision of services to be paid for by the 

210insurer". The actual provision of services by the
organisation itself would not amount to insurance. He 
therefore refers to the advice which a club may give to its 
members on a range of matters. He feels this does not amount 
to insurance. Such advice and assistance is a benefit to the 
member which is not money or money's worth. He does however 
qualify this with an unclear reference to the source of 
funding of this advice. He says:

"If members of a club or other body have the right to
be given advice and assistance by the staff of that
body so that the provision of this advice or
assistance to any individual member adds nothing to
the expenses of the body, I doubt whether this could

211fairly be regarded as being insurance."
*

This approach is unclear because it is unrealistic 
in the context of a group legal service. The membership pay 
their membership for the purpose of receiving advice and 
legal services from the groups salaried lawyers. These 
lawyers would be paid for out of the general revenue of the
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group and would not be merely "adding nothing to the
211expenses" of the group. This qualification aside however,

the Vice Chancellor is determined to adopt a pragmatic
approach to groups providing services to their members. He
notes that, if he did otherwise, many bodies would to their
surprise discover that they were insurance businesses merely
because there was an annual subscription and some service

212was offered on the happening of a certain event. To rule
in this way does not do great violence to the intendment of
insurance regulation. Sir Robert did note however, that
because honourable professions (medicine and dentistry) were
involved in the M.D.U. Case, there was little likelihood of

213harm. Presumably this also applies to lawyers.

The conclusion from these two cases is that closed
panel schemes actually providing legal services do not
amount to insurance. Even open panel schemes are arguably
not insurance. One of the elements of insurance outlined in
the M.D.U. Case was that the "benefit" of insurance is only
provided on the occurrence of an uncertain event. This
requirement cannot necessarily be satisfied in an open panel
group legal service. Many of the legal services covered by a
scheme do not have a "fortuitous" element in their
occurrence. It is within the control of the member to obtain
legal assistance in, for example, a divorce or a conveyance.
These are not uncertain events. This lack of uncertainty in
many items covered by schemes means that open panel schemes
are not insurance, and therefore would not be subject to any

214insurance regulation.

(d) Trade Practices Law

In the United States there have been several
problems concerning the operation of group legal services

215involving anti-trust legislation. Similar problems may
arise under the Trade Practices Act here in Australia if
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group schemes are established and operating. The nature of 
these anti-trust problems in the United States are examined 
and consideration is given to whether those problems would 
also arise under Australian law.

There were two main anti-trust difficulties for 
group legal services. The first was that the "Houston 
Amendments" to the American Bar Assocition's Code of 
Professional Ethics, virtually prohibiting lawyer involve
ment with closed panel schemes, violated Section 2 of the 
Sherman Act. That section states that "Every person who 
shall monopolise ... or combine or conspire with any other 
person or persons, to monopolise any part of the trade or 
commerce among the several States or with foreign nations, 
shall be deemed guilty of a felony". The problem with the 
Code, until its amendment in Chicago, was that the 
restrictions placed on lawyer participation were too broad. 
Code provided a highly favourable climate for the promotion 
of bar sponsored open panel schemes and only those schemes. 
By the use of the rules of professional practice, the Bar 
was "monopolising" a new method of delivering legal 
services. After protest and examination the objection was 
removed by the passing of the Chicago Amendments which 
permitted both open and closed panel schemes to operate.

The second anti-trust issue with group legal
service schemes relates to the price fixing features of
certain schemes. Section I of the Sherman Act, outlaws
"every contract, combination ... or conspiracy in restraint
of trade or commerce among the several States". Under this
section price fixing agreements cannot be maintained. In

2X6Goldfarb v. Virginia State Bar, the Supreme Court held 
that minimum fee schedules for conveyancing did violate 
Section I of the Sherman Act as price fixing. Thus if a 
scheme, and in particular an open panel scheme, sets a 
schedule of fees which will be paid to lawyers, without 
negotiation with the consumers participating in the plan,
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then the charge of price fixing might be sustained. Typical
ly, this will involve a bar sponsored program. In these 
schemes the bar may set a schedule of fees for private
practitioners, thus allowing no price competition between 
lawyers for the legal business of group members. There is
thus horizontal price fixing. This would be overcome if the 
scheme provided for lawyers to charge their normal and
customary fees. In a closed panel scheme there would be
price fixing, but it would be vertical price fixing, not
affecting the legal services provided by other lawyers. It
would be just an arrangement between the group and its own
lawyers. There is no possibility that such an arrangement 
would be price fixing in breach of S.l of the Sherman Act.

Although group legal services do not yet operate
in the manner they operate in the United States, they may
encounter similar problems in Australia. The first problem
of the Code of ethics, excluding closed panel schemes, does
not yet occur. If there were ethical rules that favoured
only one type of scheme it would only occur under
regulations made pursuant to a Legal Practitioner's Act.
Section 45(1) & (2) of the Trade Practices Act, provides
that any contract or arrangement which has as its purpose to
substantially lessen competition cannot be made and is
unenforcible. This provision would strike at a rule that
would, say, favour open panel schemes to the exclusion of
closed panel schemes. The Trade Practices Act, however,
provides an exception. S.51(l)(b) sanctions a violation of
s.45(l) & (2) if it is "specifically authorised or approved
by, or by regulations under and passed by the Parliament of 

217that State". Legal Practitioner Acts and their
regulations would fall into such an exception. This would 
mean that a prohibition on a specific type of group legal 
service scheme could operate, without being in violation of 
the Trade Practices Act.
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The second problem encountered by United States
group legal services, may arise in Australia. S.45(A)(1)
deems price fixing to be likely to substantially lessen
competition and so to be prohibited by s.45. For the reason
outlined above, the profession’s own fee scales would not be

218caught by this sanction. The fee scales are authorised 
pursuant to State legislation. It would therefore seem that 
an open panel scheme which devised its own fee scale may be 
involved in price fixing and therefore be in contravention 
of s.45. To this however, there are several exceptions, 
which render the s.45(A)(1) prohibition almost otiose. Open 
panel group schemes operated by trade unions may be excluded 
by s.51(2)(a) which grants to unions a limited immunity to 
restrictive trade offences. S.45A provides a further 
exception if 50 or more persons who supply services enter 
into an arrangement for recommending prices. That 
arrangement is exempted from the deeming provision of s.45A, 
provided the arrangement itself does not substantially 
lessen competition. In the context of an open panel group 
legal service, if more than 50 lawyers agree to a fee scale, 
and this number is only a small proportion of the practising 
profession, no breach of S.45A occurs. The crucial factor 
here is that only a small proportion of the practising 
profession are involved. If this is not the case then the 
arrangement could be held to be substantially lessening 
competition and therefore in breach of s.45.

A third exception arises because of important 
practical considerations. An effective open panel scheme 
will only be organised by the legal profession. Any such fee 
scale devised would in all probability be subject to the 
51(1) (b) exception. In any event, even if the group legal 
service is not organised by the profession it will rely upon 
the existing fee scales of the profession. As these fee 
scales are exempt, the group scheme would not be involved in 
price fixing.

At this stage, group legal services are not
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affected by restrictive trade practice law in Australia. The 
two specific problems faced by group schemes in the United 
States, do not occur in Australia. Although this is at the 
moment the case, the development of group legal services 
will still require a consideration of the Trade Practices 
legislation and difficulties peculiar to Australia may 
ari se.

5. Conclusion

This chapter has considered the legal and ethical 
position of group legal services in Australia. Group legal 
services in some respects will face difficulties, (some 
quite severe problems) although generally they will be able 
to operate unimpeded. The novelty of group legal services in 
Australia has meant that much law, and particularly the law 
regulating legal professional practice, is inappropriate to 
their regulation. As a result changes are needed and many 
suggestions have been made in the preceeding sections.

In most instances, the effective operation of all types 
of group legal services is not affected by the various laws 
and ethical rules examined. This occurs for a variety of 
reasons.

(a) The operation of the law itself has fallen into 
disuse (barratry and criminal maintenance);

(b) The law is inapplicable (champerty, undercharging, 
fee splitting, insurance law and trade practices 
law) ;

(c) The operation of the particular type of legal 
service scheme is able to be distinguished from 
the objective of the regulation or law 
(maintenance, lawyer client relationship, 
unqualified practice of law as it applies to all



253

non salaried schemes, solicitation and 
advertising); or

(d) Usage and custom indicate an accepted acquiesence 
in the breach of the law (maintenance, lawyer 
client relationship and industrial law).

Despite this, it is still the case that some group legal 
service schemes will be prevented from operating. In 
particular salaried schemes will not be able to operate 
because of the prohibition on the unqualified practice of 
law. However even in this instance the prohibition may be 
avoided. The group can engage a private law firm which would 
only perform work for the group legal service.

Even though group schemes are not prevented from
operating it is still submitted that there needs to be

219legislative recognition of group legal services. 
Regulation should be introduced to clarify the position of 
group schemes (subject to those safeguards suggested in the 
preceding sections) so that there is no doubt that they can 
operate.
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FOOTNOTES
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3. In N.S.W., for example, the ultimate control over the 
bar is the Supreme Court, though the Bar Association, a 
company limited by guarantee, does exercise 
considerable control over the barristers. See Re T (A 
Barrister) (1981) 2 All E.R. 1105.
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CHAPTER 6

THE APPLICABILITY OF GROUP LEGAL SERVICES TO AUSTRALIA

1. Introduction

Because group legal services have been accepted 
overseas, particularly in the United States, as a method of 
financing and delivering legal services, the issue arises 
whether they are relevant to Australian needs and
conditions. Relevance in this sense means more than the 
appropriateness of the idea to Australia, and includes such 
questions as:

(a) Is there a need for group legal services in
Australia?

(b) Do group legal services help meet this need?

(c) If group schemes do meet a need, are there
problems which affect their feasibility?

(d) Can these possible problems be overcome?

(e) If the idea is acceptable, what can be done to
promote group schemes?

The answers to these questions draw extensively 
upon the examination of group legal services in the previous 
chapters. For example, parallels with the history of group
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schemes in the United States and Australian circumstances 
are made. Ultimately however, answers to questions of 
applicability cannot be obtained by merely considering the 
overseas' experience with group schemes. Educated guess work 
amounts to very little in comparison with an evaluation of 
the actual operation of a group legal service in Australia. 
Unfortunately in this study one is left with only the 
existing Australian data (such as it is) and the experience 
of the United States and other countries.

For this reason some comment is required on the 
validity of extrapolating the United States experience with 
group legal services to Australian conditions. In many 
respects this experience may not be directly comparable even 
though there are many similarities between the two 
countries. Some of these similarities are that the United 
States and Australia belong to the same common law legal 
tradition. This, in addition to providing a common base for 
many of our laws, also embodies the notion of an active and 
independent private legal profession. Thus both countries 
have strong professional associations which endeavour to 
maintain the highest principles of professionalism and 
service to the public.

There are however, differences. The most
significant one is the absence in Australia of a Bill of
Rights. It was the First Amendment right of freedom of
association which enabled the United States Supreme Court to1recognise group legal services in the 1960s. There is no 
opportunity in Australia for groups to appeal to any such 
fundamental law for their existence if they are prevented
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from operating. Moreover, the existence of a Bill of Rights
has had other ramifications on the American legal system. To2many, the Americans are excessively "rights conscious" and 
as a result are more likely to use the legal process. This 
in turn creates a need for lawyers and therefore support for 
group legal services may be greater. Comparisons of this 
kind are very difficult to make, however, the legal need 
surveys examined in the Section 2 of this Chapter indicate 
that far from there being a difference between the two 
countries, their lawyer usage is very similar to Australia. 
This is despite a higher lawyer per capita in the United3States than Australia.

In the area of legal practice there are also some 
important differences. To begin with there are differences 
in the structure of the legal profession. The United States 
legal profession is fused, whereas in Australia (at least in 
the more populous States of New South Wales, Victoria and 
Queensland) there is a divided profession. However, more 
significantly, there are differences in how American lawyers 
transact business for clients. In damages suits they may be4remunerated on the basis of a contingent fee. That is, a 
lawyer receives, instead of an agreed amount or scale fee, a 
proportion (usually one third) of the damages recovered for 
the client. If the lawyer is unsuccessful he does not 
receive any remuneration. This system is able to operate 
because in the United States each party to litigation bears 
his own costs (except under certain statutory exceptions).5In the Anglo-Australian legal system costs basically followgthe event; that is, the losing party pays both his own and 
the winning party's costs.



The importance of these differences is hard to 
determine. At one level they will require that group legal 
services be organised and administered in different ways in 
Australia. For example, the Australian divided profession 
means that a group scheme may have to cover the expense of 
two legal professionals not merely one. However, the extent 
to which such changes mean that the Australian scheme will 
be impractical or will not succeed is unknown. Generally, 
the view has been taken that despite the existence of these 
differences, the United States experience with group legal 
services provides a useful standard and model to which 
Australia can look to measure its need for such schemes and 
their development.

2. The Need for Group Legal Services in Australia.

The measuring of the need for group legal services
in Australia must, by its nature, be imprecise. There are
many indicia of need, and in turn there are many methods of
measuring those criteria of need. Basically there are two
measures of need, though for practical reasons only one will
be considered. One perspective that could be adopted is that
of a felt or expressed need for group legal services. With
this approach, there would be a need for group legal
services if the public, the profession or groups had
expressed a desire for this method of delivery of legal
services, or demanded that steps be taken for their
introduction into Australia. There has been no such need
expressed or evidenced in Australia. Nor is this totally
unexpected or surprising. Group legal services are virtually
unknown in the community. Even the legal profession and

7organised groups hardly know of their existence.

There have been two attempts to ascertain the 
level of interest in group legal services in Australia. In a

gstudy done by the Law Foundation of New South Wales, 
respondents to a mail questionnaire were asked "if an
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insurance plan were available would they be interested in 
joining if it cost their family a dollar a week". 35% of the 
respondents stated that they would be interested. This 
response lead Tomasic to conclude:

"The high interest in this idea, despite the small
amount of publicity that it has . received, is
encouraging and a clear indication that more attention

9ought to be given to proposals along these lines."

In a study undertaken by the author, of the
Victorian population, respondents were asked of their

9 a.interest in joining a group scheme. The response, set out
in Table 3.6 of that report, shows the level of interest in
joining a group legal service. Only 20.4% would probably
join; 67.9% probably would not join; 6.2% qualified their
answer and 5.6% either did not know or were not sure. The
report examines in some detail the reason for such a
decision and the type of respondents who favour group
schemes. It was found that cost is the critical factor in
support for the idea. Thus while 70% of the respondents
agree that the development of schemes would benefit the
community, interest in specific schemes depended on their
cost. Thus 44% of the respondents would join a scheme which
required a contribution of $1.00 per week, about 20% would
probably join a scheme requiring $2.00 per week and less

9bthan 5% would join at $4.00 per week.

This approach in determining the level of / interest
9 cin group schemes however, must be qualified. , It is 

virtually impossible to discern the need for something about 
which no one knows. For this reason the imputed need for 
group legal services is the second measure considered. That 
is, what in the circumstances are the difficulties which are 
faced by groups, the legal profession and the general 
population in Australia for which group legal services may 
provide an answer. In other words, are there features of the 
Australian legal system which indicate that there is a place
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for a new means of providing legal services? The following 
sections examine various aspects of the Australian legal 
system and consider its problems while in Section 3 of this 
Chapter the ability of group legal services to meet those 
difficulties is considered.

(a) The Need of the Legal Profession * 11

The legal profession's initial opposition to the
development of group legal services in the United States may
be repeated in Australia. This should however not mean that
the Australian legal profession is not facing problems:
problems which group legal services may be able to meet. In
the United States, although support has often been 

10qualified the legal profession, did eventually welcome the 
idea because group legal services provided opportunities for 
meeting the profession's own need. The then President of the 
American Bar Association, J.D. Fellers, expressed this 
attitude well when he said:

"the mood and response of the organised bar should not
be one of gloom and despair. We should be ready to and
willing to face up to problems that confront the legal
profession with regard to the delivery of legal

11services. "

Similarly, it is submitted that group legal services may 
meet certain needs of the Australian legal profession.

To begin with, there is at the moment concern
within the Australian profession about its community stand- 

12ing. The reaction and response of the New South Wales
profession to the enquiry into lawyers by that State's Law
Reform Commission is but one of many examples of this 

13concern. Changes have been made to the organisation of the 
profession and initiatives have been made in the area of 
providing legal services. Rules on advertising have been
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amended with a view to extending knowledge about the
14availability of lawyers, and endeavours have been made in

15the field of lawyer referral. Despite this, there is still 
concern within the profession about its community standing.

Central to this "air of crisis" is the extent to 
which Australian lawyers are meeting the needs of average 
Australians. In this context, supporting group legal 
services may be a means of showing that the legal profession 
is doing something about the legal needs of the public. 
Robert Meserve, the then President of the American Bar 
Association, once said:

"Providing legal services to the individual client of 
moderate means is a subject of deep concern to lawyers 
everywhere. The subject is one that embraces services 
to some 70 per cent of our population by well over 50 
per cent of our practising lawyers. It is a subject 
that requires more than thoughtful consideration and 
some well worded resolutions; it also requires that 
the members and the leadership of state and local bar 
associations be fully committed to intense and

1 fiimmediate efforts of exploration and planning."

Group legal services in the United States have been one of 
the results of this "exploration and planning". They were 
seen as a means of meeting the legal needs of the public, 
while still providing a high quality service. Group legal 
services could also meet this need in Australia.

The Australian legal profession is not only
encountering problems with its general image, but it is also

17facing some very real structural difficulties. In the 
context of these difficulties, group legal services provide 
a possible answer. For a start, the present structure of the
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19of traditional legal monopolies; change in how legal work 

20is undertaken; and changes in who and how many do that
i 21work.

profession is undergoing rapid change. Change in the areas

The numbers of Australian lawyers are increasing
22rapidly. The ramifications of this are important. First,

the proportion of experienced practitioners is dropping
within the profession. Thus, between 1963 and 1973 the
average seniority of practising solicitors in New South
Wales was reduced from 15 years since admission to less than
10 years, and it has reduced even further since 

231973. Another consequence is that there is now extreme
competition amongst legally qualified persons for positions
within the profession. Not all solicitors are finding 

24positions. This has pointed to the trend of stratifying
legal practice. In New South Wales and Victoria there have
emerged very large and influential firms specialising in
corporate work, while there are many practitioners

25struggling in suburban practices or at the bar.

The practice of law in Australia therefore 
currently faces several problems. Foremost is its
professional standing in the community, though rapid change 
associated with new technology and changing employment 
patterns also have placed strains on the traditional method 
of delivering legal services. To this extent, there is a 
need for a new method of providing legal services. The then 
Vice President of the N.S.W. Law Society, D. Mackay at a 
conference on the Legal Labour Market concluded v/ith these 
words:

"Finally I think long-term we must have a deeper study 
of the community needs for legal services. It appears 
that in many quarters the view is held that the 
profession has not been tapping the existing needs. It 
appears also that it is felt that there is a need for 
changes in attitude on the part of those providing



legal service. It appears that it may be necessary for
us to provide some legal services at a cheaper cost
than we do today. The enquiry into the community's
need for legal services should be conducted on the
basis that it seeks to ascertain precisely what
services the community needs and we must then taper
the package to meet those needs. The legal profession
will have to give consideration to servicing hospitals
in the manner indicated during this activity and
consideration will have to be given to pre-paid legal 

,,25aservices."

In the author's survey of Victorian practising
solicitors the support of individual lawyers for the concept
of group legal services would tend to confirm that the legal
profession does need this method of delivering legal
services. A clear majority (70%) of Victorian solicitors
express the view that group legal services are needed in 

25bAustralia. Interestingly, despite such a high level of
support, one of the major barriers to their introduction was
seen by the respondents to be the attitude of the legal

25cprofession itself. In other words, it was felt that the 
profession's view would be different to their own view.

(b) The Legal Needs of the Australian Community

Although the position of the legal profession is 
central to the successful introduction of group legal 
services in Australia, the main focus in the United States 
has been on the need of the community for a different means 
of delivering legal services. Similarly in Australia, the 
questions of unmet legal need and the quality of existing 
legal services are important for assessing the public's need 
for any new method of delivering legal services.

(i) The Existence of Unmet Legal Need in Australia

The term "unmet legal need" has in recent times
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become a term .of art in the context of research into legal 
services. The concept is itself simple. It has two common 
manifestations. First, it concerns problems which members of 
the community have and which are rightly perceived as being 
legal, but for some reason, such as fear of expense, they 
are not taken to, or handled by, a lawyer. Second, the 
problem itself is not seen as involving legal issues. The 
consequence is that no legal assistance is sought. On either 
count there is unmet legal need.

Friedland describes the same process in his
analysis of the legal system when he distinguishes interests 

20and demands. He provides a possible reason why this unmet 
legal need exists. All persons have interests. These 
interests range from basic interests in housing and food, to 
more sophisticated interests in personal dignity and 
achievement. Such interests may be satisfied or unsatisfied, 
though depending on "cultural factors", that unsatisfied 
interest may stay at that level, or it may be formulated 
into a demand upon the legal system. Thus he states:

"People and groups have real, concrete interests and
needs but only some of these turn into demands on the
legal system. A hungry man has real interests and
needs, but if he suffers in silence, he has made no
demand, and legal institutions not only can ignore
him, they most certainly will. Culture and ideology
are important intervening variables determining when

27interests turn into demands."

Culture and ideology are seen as being crucial in having 
"interests'' or "unmet legal need" converted into actual use 
of the legal system, or at least the lawyering process. It 
is thus possible considering the various aspects of unmet 
legal need, to examine what those "cultural and ideological" 
factors are that provide the barrier to the legal system.



The idea of unmet legal need is however, not
without its difficulties. There are practical problems which
are associated with the surveys that purport to establish

28the existence of unmet legal need. There are also
conceptual problems associated with the idea; for example,
what is a "legal problem", and when does such a legal

29problem become a "legal need"?

These difficulties aside, there have been several
studies in Australia, including the author’s study of the

2 9aVictorian population which have endeavoured to establish
30the extent of legal need within the community. These have 

shown that there is a level of unmet legal need in Australia 
and that there are barriers to the use of lawyers. The 
results below examine the nature and the extent of barriers 
to legal services, together with problems in perceiving 
legal issues.

(ii) Legal Need and Barriers to Lawyers

The Law and Poverty survey examined the extent to
which people had problems, but, for a variety of reasons
did not use a lawyer. In the survey only 12.3 per cent of
the sample indicated that they had not gone to a lawyer when
they had a legal p r o b l e m . I n  contrast to this small
number, some 78.1 per cent of the sample felt that others

32had legal problems and did not go to a lawyer.

The survey also sought to establish why there was 
this failure to seek legal assistance. However, to make such 
an enquiry is virtually to discern the impossible. If 
something has to be done, regardless of cost, it will be 
done. Thus, to point out reasons why something was not done, 
when a person knew of the problem and a possible solution, 
is merely to state that the need was not great enough. This 
is not to say that the respondent may have benefitted from 
the use of a lawyer. It most probably was the case that a 
lawyer should have been used. However, to come to that



position, one has to be paternalistic and recognise that the 
respondent did not really know what was good for himself.

These problems aside, the Law and Poverty survey
conclusively indicates that a fear of legal cost is the most
important barrier to legal services. Of those who did
actually have a problem and did not go to a lawyer, a little
over half (51%) indicated "expense" or "it was not worth it"

33was the reason why they did not seek out a lawyer. A
similar result was recorded when the same question was asked
about why other people who had legal problems had not gone 

34to a lawyer. The significance of this cost factor,
however, seems to have been not as great in a later Law
Foundation survey, though in that survey this can be
explained because the question relating to costs was a part

35of a different line of questioning. In the author's survey
35 aexpense was seen by respondents the greatest barrier. For 

79.8% of respondents it was a reason, not necessarily the 
first, why other people did not consult a lawyer. For 
individual respondents 45% of respondents indicated that 
cost was a reason for their own non consultation of a 
lawyer.

If one, however, eliminates the fear of cost, all
3 6barriers to the legal system are not thereby avoided. The

Law and Poverty survey indicated that there could be
problems for the members of the community because of
ignorance, lack of confidence and the inconvenience of going

37to see a lawyer. Generally, the mystique and position of 
lawyers in the community appear to be a problem.

(iii) Unperceived Legal Need

Some of the respondents to the surveys not only 
saw barriers to lawyers, but also did not realise that they 
may have had a le'gal problem. There was, in other words, an 
unperceived legal need. To establish this level of need, the 
surveys found the incidence of legal problems within the
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sample group (by going through a series of commonly
experienced legal problems) and then compared this with the
number of legal problems that had been taken to a lawyer or
been regarded as being a legal problem. The results of the
Law and Poverty survey dramatically show (with some
reservations) that there are many legal problems which go

3 8unnoticed and, hence, unsatisfied. In an English study the 
conclusion was the same. The authors' comment:

"In total our 1651 respondents told us of 1,022 cases 
where, in our view, legal advice was needed. Advice of 
any kind had been taken in only 450 cases and in only 
270 cases was a lawyer the main adviser .... Not much 
more than a quarter of the cases which in our view 
needed an independent lawyer's attention received

In the author's Victorian study there was
with respondents having 845 problems and

39aconsulted in only 468 cases.

a similar result 
solicitors being

(iv) Reason for Unmet Legal Need

For a variety of reasons, there does appear to be 
unmet legal need in Australia. Some of the reasons for this 
position are made clear by the surveys themselves; other 
causes one can merely speculate. In either event, it is 
important to consider the origin of this unmet legal need, 
if group legal services are going to be any assistance in 
meeting the problem.

The cost, and the fear of cost of legal services,
is the main reason why people with legal problems do not go
to a lawyer. This fear of cost relates to lawyers' charges,

40and how those charges are calculated. However, the fear of
expense in legal action may also arise because of the system
of court awarded costs. In the Anglo-Australian legal system
the loser of litigation pays for the costs of the winning 41party. This possible expense may be a deterrent to using
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lawyers. As the Evershed Committee stated:

"It may be thought that it is under our present
indemnity rule that the man of moderate means suffers 
most. Not only is he quite unable to estimate before
hand what his possible liability may be, but he is 
perpetually dogged by the fear that if he loses his
case and has to pay his opponent's costs on anything

42like an indemnity basis, he will be a ruined man."

If nothing else, a fear of cost of legal services is
heightened in Australia because there is the possibility 
that the client may have to meet not only all of his own 
lawyer's expenses, but most of his opponents.

The cost of legal services, however, is not the
only reason why people with legal problems do not seek legal
help. The Law and Poverty survey showed that other factors
could be in people's minds. This suggests that the mere
removal of the cost of legal services would not lift all

43barriers to legal services. Other factors are important,
and perhaps even more important in the context of
unperceived problems. Legal services are not a typical
commodity. Merely by making its acquisition freely available
all the legal needs of the community will not necessarily be
met. Those factors of legal culture, noted by Friedland, are
crucial. The reason why the citizen does not use the legal
system does not only lie with the client; the system itself

44may be responsible.

There is an argument that the community's percept
ion of the law is affected by the nature and structure of 
legal services that are available. Only certain interests 
and concerns are readily transferred into legal demands 
because it is only in certain areas that lawyers regularly 
provide legal services. For this reason, divorce work, 
probate and conveyancing are clearly seen as being legal,
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while matters that relate to more notional and intangible 
rights, such as equality (anti-discrimination), are not 
considered to be "legal" and thus not brought to the legal 
system. The level of understanding about legal matters is 
low. Sheer ignorance, fed by lack of contact with lawyers, 
has created barriers to legal services.

(v) Adequacy of Australian Legal Services * 45 46 47

In crude terms, discussions concerning unmet legal 
need tend to concentrate on the quantity of legal services. 
The quality of legal services also should be considered, 
although "quality" when talking of legal services is an 
elusive notion. Subjective factors influence such an
assessment even more than if one was measuring legal need. 
Aspects that can be considered are delay in handling 
matters, the complaint procedures that are available, the 
outcome of a legal action and even the independence of the 
legal profession. In short, many matters could be examined 
under the rubric of "quality legal services".

It is impossible to assess the overall quality of 
legal services provided by the Australian legal profession. 
All one is able to do is to show that there are certain 
areas in which the quality of legal services has become an 
issue. For example, in the New South Wales Law Reform 
Commission's enquiry into the legal profession, the Commiss
ion unearthed a dissatisfaction with the quality of legal

45services provided to the public. In particular, the major
complaint was unnecessarily and unreasonably delayed

46work. Also, in a survey of the legal profession for that
enquiry, lawyers indicated that even if they were not
skilled in a particular area, they were reluctant to refer a

47client onto a specialist in the area. This would indicate 
that despite their lack of skill in an area they would 
continue to handle a client's case. This again reflects on



the quality of legal services provided to the public.

The above are two examples where the quality of
legal services have been called into issue. There are 

48others. In addition, certain features in the structure of 
the legal profession confirm that there are problems 
associated with the quality of legal services. The growth of 
recently admitted practitioners is one example already 
referred to. The absence of either any formal system of 
specialisation or compulsory continuing legal education are 
other structural features which affect the quality of legal 
services. Generally, therefore, the Australian public does 
have in addition to unmet legal need, needs with regard to 
the adequacy and quality of services provided.

(c) The Need of Australian Groups and Organisations

The need of groups and organisations for group 
legal services is of a different order to those needs of the 
general public. An organisation's need only relates to its 
own purpose and objective. To that extent the needs of 
organisations will be many and varied. This is not to say 
that groups and organisations will not be interested in a 
new method of providing legal services because of a 
particular need in the community. In the United States, the 
union movement was instrumental in highlighting the 
community's need for better access to the legal system. 
However in Australia there has been little interest in 
improving access to the law from Australian groups, though 
one organisation has been formed specifically to consider 
such matters, namely, the Law Consumers Association.

Therefore, to the extent that this need can be 
assessed, groups will basically only want an additional 
service for members if it somehow benefits the group: trade
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unions may be concerned about declining memberships or 
membership interest; employers may be concerned about 
employer employee relations; and friendly societies may be 
looking for a new membership benefit. This concern rarely 
extends to wider matters such as access to the legal system. 
In short there is little need for group legal services in 
Australia, except to the extent it does represent a possible 
new membership benefit.

(d) Conclusions on the Need for Group Legal Services

It is submitted there is an imputed need for a new 
method of delivering legal services in Australia. Although 
there appears to be only a small expressed need for group 
legal services, there are factors which indicate a need in 
the legal profession, the general public and to a lesser 
extent in groups. The profession is concerned about its 
professional standing and recent developments in its 
organisation. The general public has both perceived and 
unperceived legal needs, together with an apparent need for 
an improved quality legal service. In addition, the author’s 
studies of the Victorian population shows that there is 
considerable dissatisfaction towards the present operation 
of the legal system which may be alleviated by group 
schemes. That study concludes:

"Negative attitudes to the present legal system are
clearly associated with reluctance to seek legal
advice (Table 3.21) and one of the positive benefits
of making legal insurance schemes available would
perhaps be a reduction in the number of cases of unmet
legal need resulting from cost, access and attitudinal

48 abarriers to the use of legal services."



Generally, therefore, there are difficulties and problems 
associated with the existing provision of legal services and 
group legal services may meet some of these needs.

3. Group Legal Services and Need for Change

The previous section has described problems that 
currently exist within the Australian legal system. Although 
group legal services cannot offer answers to all of these, 
they do have features which may meet some of those needs. If 
nothing else, this section is intended to show that far from 
being destructive of professional ideals, or the Australian 
legal system, group legal services do have much to offer. As 
in the previous section, each of the relevant groups: the
legal profession; the community; and groups are separately 
considered.

(a) The Legal Profession * 49

The promotion of group legal services by the legal
profession could be a means of showing that it is concerned
about access to the legal system. Group legal services have
the potential to remove the barrier of cost. Although an
individual is still required to contribute towards the cost
of a scheme, the fear of large and burdensome legal costs is
removed. It, of course, will not necessarily mean that the
standing of the legal profession will rise in the community.
It may even be counter productive. The Australian public
have reacted this way with the medical profession when the

49public saw doctors profit greatly from health insurance. 
This possibility aside it is submitted that the profession's 
support for group legal services would evidence its concern 
over access to courts and the legal system.



The introduction of group legal services does not
necessarily mean a self sacrifice for lawyers. Group legal
services can have tangible returns for practitioners. If
open panel schemes are introduced, a lawyer will have the

50guaranteed payment of his costs. Moreover, as the nature
of the legal work will emphasise personal legal matters,
small, general practitioners will gain from the development
of group legal services. The concern was expressed in the
United States, that closed panel schemes would undermine

51existing private practices. There has been no evidence of
this happening. However, what instead may happen is that

52more legal jobs may become available. Because group legal 
services have as one of their aims the provision of greater 
access to lawyers and the legal system, it is a consequence 
that there will be needed more lawyers to cater for this 
increased use. These new practitioners may not necessarily 
go into private practice, however, as explained in Chapter 
2, the lawyer does not have to be salaried. In short, the 
legal profession can also gain by the introduction of group 
legal services in Australia.

(b) Group Legal Services and the Community.

One of the major virtues of a group legal service 
is that it will remove the fear of legal costs for members 
with legal problems. By using the insurance mechanism of 
risk spreading, large legal expenses are dispersed across a 
number of people. Therefore to the extent there is unmet 
legal need in Australia due to the fear of legal expense, 
there is a need for group legal services. In this way, group 
legal services can help promote greater access to the legal 
system.

This conclusion that group legal services will 
improve access to the law for Australians can only be 
ultimately verified by monitoring a pilot group legal



service program. A study of this type was undertaken with
the establishment of the Shreveport group legal service. In
the study there was a "before" and "after" survey of the
group members and their use of lawyers. It was found that
there was only a marginal increase in the use of legal

53services following the introduction of the scheme. 
Although the author was disappointed with this, he felt that 
the problem in that instance lay with the nature of the 
group involved and the type of group legal service employed. 
Or, in other words, the fear of cost is not the only barrier 
to access. Friedland's "legal culture" is also an important 
factor. The Shreveport study confirmed the relevance of 
these other factors and noted that:-

"the psychological and social costs of using a lawyer
are as great as, or greater than, the economic or
financial costs, and they will continue to inhibit the
use of lawyers. The insurance plan thus far has

54lowered only the financial barrier."

The conclusion here was clear, that that program had to 
adopt a more imaginative method of meeting the legal needs 
of group members.

A group legal service, in addition to limiting the 
fear of expense, can also be concerned with these other 
"psychological barriers" to legal services. For example, the 
Massachusetts Laborers' plan states that one of its aims is 
to "emphasize the process of educating beneficiaries and 
their dependents (sic) as to their legal rights". A plan can 
have an emphasis on preventive law, or also provide 
community education. In this way, a group legal services 
attempts to meet those unperceived legal problems and break 
down any "psychological barrier" to lawyer use. Group legal 
services thus are capable of not only removing the fear of 
cost, but also minimizing legal ignorance and fear of the
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legal process. Although it cannot be claimed that group 
legal services remove unmet legal need, they can make a 
worthwhile contribution.

The impact that group legal services can have on 
any issues of quality of legal service is only limited. As 
shown in the comparison between open and closed panel group 
schemes in Chapter 2, some argue that group legal services 
actually bring about a diminution of quality. Group schemes 
do not possess any inherent features that cause an improve
ment in the quality of legal services. They may however, 
have features incorporated into their structure which may 
improve the quality of services. In particular, the 
inclusion of a peer review system within a group scheme 
would assure members of uniform standards and it may even 
improve the quality of legal services. No group schemes in
the United States as yet have this peer review process,

55though many, like several set out in the Appendices, do 
have complaint procedures. At the very least these 
procedures would, it is submitted, have a beneficial affect 
on the quality of legal services that are provided to 
members.

The very philosophy behind the group legal
services movement also means that there is a greater concern
for quality in group schemes. Group legal services arose as
an aspect of the United States consumer movement. The
interest of the consumer, and hence his interest in the

56quality of the service, was of prime importance. 
Therefore, to the extent that group schemes do fulfill this 
promise of improved quality services, then the overall 
quality of Australian legal services may be improved.

(c) Groups and Group Legal Services

The concept of a group legal service provides for



organisations a new range of membership benefits. Further
more, it is an idea with which there has been some 
experience. However, as was outlined in Chapter 3, groups 
may prefer to have other benefits before they offer legal 
services to members. For example, in the United States,
unions ranked dental service schemes higher than group legal 

57services. Australian trade unions also appear to have
57aother priorities in offering services to members. This 

qualification aside, group legal- services are a new member
ship benefit and could be attractive to groups and their 
members.

4. Problems for Group Legal Services in Australia

The previous section has shown that there is a 
need for a new approach to legal practice, like group legal 
services, in Australia. However, group schemes not only must 
satisfy such a need, they must also be viable. If group 
schemes cannot for some reason operate, no matter how great 
that need is, they have limited relevance for Australia. 
They merely are an interesting but impractical idea. This 
section therefore considers possible impediments to the 
development of group legal services: impediments which may
arise from the nature of the Australian legal system, or, 
based on overseas experience, are problems which also may 
occur in Australia. Basically these problems relate to the 
idea's acceptance by the community, the profession and 
groups, and the degree to which this new idea will fit into 
existing legal, ethical and administrative structures. The 
next section considers how these problems may be overcome 
and recommends a practical course of action.

(a) Acceptance of Group Legal Services

In the Delivery Systems Study undertaken by the 
Legal Services Corporation, the feasibility of various model 
types of legal aid delivery was determined. Among two



aspects of feasibility considered were: the acceptance of
the model by lawyers; and whether the model addressed the 
legal service needs of the client community. Similarly with 
group legal services, the acceptance of the idea by relevant 
parties has to be determined. Without such acceptance they 
cannot operate. However, the issue of acceptance is even 
more important for group schemes than it is for legal aid. 
Unlike legal aid, the success of a group legal service 
depends upon the number of people who support it, and 
support it financially. In legal aid, a scheme can survive 
even if it is not reaching its "clients". Failure to reach 
clients means that new techniques and programs have to be 
implemented. With a group legal service, it first must have 
support•especially from groups and the public, before it can 
operate. It cannot subsequently generate that support.

(i) The Support of the Profession * 59

In the United States, the role of the legal 
profession in the development of group was crucial. The 
professional opposition in the 1930's effectively delayed 
their development by almost 40 years. Even when the Supreme 
Court did finally recognise group schemes, the profession's 
actions retarded further development. Similarly in Australia 
the legal profession can be expected to have the same 
central role in the development of group schemes.

Group legal services are however, new in Australia
and there has been very little professional interest in the

59idea. In 1975 the Victorian Law Foundation prepared a 
working paper on group schemes. This report concluded that 
they were an idea with merit, though their introduction into 
Australia was risky, and therefore further study and0 Qexamination was required. Subsequently, the Victorian Law
Institute, that State's legal profession body, has expressed

51interest in the idea and is prepared to consider and
0 2examine the overseas experience. Also, the New South Wales



Law Society has considered group legal services as a part of 
their submission to the N.S.W. Law Reform Commission of 
Inquiry. That submission indicated that "the development of 
group and prepaid legal service schemes should not be
discouraged.

Generally therefore, there does not seem to be the 
same professional opposition to the idea, at least in
principle, as there was originally in the United States.
However, this does not mean that there is support for all 
group schemes. In the United States, and now in Canada, the 
profession permitted the operation of group legal services, 
so long as they conformed to the needs of the profession. 
This meant that open panel schemes were permitted and closed 
panel schemes were outlawed. In the New South Wales 
submission to that State's Law Reform Commission, it made it 
clear that

"The control of group and prepaid legal service
schemes, both at present and in the future, in so far 
as such schemes affect the relationship between 
solicitor and client and in so far as the conduct of 
the solicitors participating in such schemes is
concerned should at all times be by the Law
„ . , ..64Society."

However, that professional body did not rule out the 
possibility of closed panel schemes, though it was clear 
that open panel schemes are favoured. The submission states 
that

"Wherever (sic) reasonably practicable a member of the 
scheme is able to obtain the services of the lawyer of 
his own choice. In this regard the use by a scheme of 
a nominated solicitor or a restricted panel of 
solicitors is not favoured, although it is appreciated 
that there may be some benefits of specialisation to 
the members of the scheme from the use of a restricted 
number of solicitors." ^
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The submission is silent about salaried schemes, though it 
can be assumed that they would not be tolerated.

It is difficult to predict the reaction of the 
Australian legal profession to the idea of group legal 
services. Generally, however, it appears that they will not 
be rejected out of hand, though like other countries the 
profession will favour open panel schemes .66This does impose 
a difficulty on group legal services because it is clear 
that closed panel schemes can operate more economically and 
provide greater opportunities for preventive practices than 
open panel arrangements. If only those schemes which are 
not cost effective operate originally, this may jeopardise 
the further development of the idea in Australia. Opposition 
to closed panel schemes may therefore be a problem not only 
for those schemes, but also all schemes, including open 
panel schemes.

(ii) Community Support

The greatest problem facing group legal services 
in Australia is the lack of community support. Although the 
community may have unmet legal need, this does not mean that 
Australians are therefore prepared to join a group legal 
service. Group schemes need members before they can operate. 
If there are no or insufficient members, then group legal 
services will not operate in Australia. In Chapter 3 it was 
show'n that the lack of growing and enthusiastic support in 
the United States is a problem for the development of group 
schemes in that country. One can expect similar problems 
in Australia. Mere approval of the idea in principle is not 
sufficient. Groups need actual members before they can 
operate.

Central to this question of community support is 
the economic viability of group schemes. If group schemes 
cannot offer legal seivice benefits at a reasonable cost to



members, then subscribers will not be attracted. What 
represents this economic viability cannot be determined 
until schemes are actually operating in Australia. All that 
can be said at this stage is that some of those elements of 
a group scheme mentioned in Chapter 2 will be important.

1. The Premium If the premium of a group scheme is
too expensive, a scheme will not be supported by
its members. In the United States, schemes
offering comprehensive benefits operate for a rate

6 7of about a dollar a week, or $50 a year.
Accurate estimates of a likely cost in Australia 
are not possible^® because so many variables are 
involved, however, as indicated in Chapter 2 the 
author’s Victorian study indicates a similar 
figure could be expected in this country.

2. The Benefits Closely linked with the premium is 
the range of benefits that are provided. It is 
essential that the benefits offer "value for 
money". This includes the legal services provided, 
the limits placed upon those services, and also 
the "quality" of those services. It is possible 
that the F.A.I. Insurance plan described in 
Chapter 4, has failed to attract community 
support, because that scheme tightly restricted 
the benefits that were available.

It is difficult to determine the possible level of 
support for the idea. As pointed out previously, the 
interest in the United States for legal services was ranked 
below dental schemes and medical schemes. Some indication of 
the level of support can come from examining the position of 
health insurance. According to an Australian Bureau of 
Statistics Study conducted in March 1980, "59.4% of all 
possible contributor units had some type of private health 
insurance". In comparison to this figure, the 35% response



of those interested in joining a group legal service scheme
in the Law Foundation Study in New South Wales does appear 

70promising. However, in an Adelaide study for the
Australian Medical Association on Health Maintenance
Organisations, there was found to be little consumer

71interest in such schemes. Lack of knowledge and contact 
with schemes was in that instance found to be the problem. 
This also will be a problem in developing consumer support 
for group legal services. It is a new concept, about which 
no one will have heard. The early development will not be 
easy in Australia.

One complicating aspect of this problem of gaining
community backing for group schemes, is that while groups
and organisations may be keen to extend their benefits to
members, group members themselves may not in fact want more
services, especially if those services cost. This is
particularly so if the scheme appears to benefit lawyers,
or perhaps insurance companies. There thus has been a
reluctance in the United States for consumers to be assoc-

72iated with such schemes. As Deitch and Weinstein point 
out:

"Most plans now in existence have been established by
top-down planning, either by the producers of services
or by the leaders of consumer groups. Rank and file
enthusiasm has not been a driving force and local
union officials have in general, been apathetic.
Federal plans offered on a voluntary basis to group
members have not received a response adequate to

73warrant commencing operations."

The support of an organisation for legal services therefore, 
may not necessarily mean that there is support for the 
concept amongst the group's members.



One final factor that affects community acceptance
of group legal services is that the community must in fact
belong to a group. As pointed out in Chapter 2 a group legal
service is based on a group for practical and economic
reasons. Therefore for group legal services to develop in
Australia, citizens must have an opportunity to belong to a
group which is likely to provide such a service. In this
however, there is no difficulty in Australia. Australians

74are renowned "joiners". In 1977, 57% of the total number
of employees belong to a union, with 63% of male employees 

75belonging. In 1967 61% of the population belonged to at
7 6least one association. If the trend shown till that time

continues, one could expect even greater group member- 
77ship. Therefore, in this regard, there does seem to be 

sufficient potential for group legal services, even though 
these group members may not themselves wish to insure 
against the expense of legal services.

(iii) Group Support

To the extent that there must be community support
for group legal services, there must also be group support
for the idea. However, in this there may not be the required
support, especially from trade unions. As pointed out in
Chapter 4, the survey of New South Wales trade union legal
services revealed little enthusiasm for changing the present

7 8structure of legal services. In fact, the very nature of 
those legal services that are provided does militate against 
the development of new schemes by trade unions. This does 
not mean it is not possible for groups to provide and 
develop legal services, though generally the level of 
support may not be great.

(b) Structural Difficulties

Chapter 5 outlined several areas of law and legal 
practice which will cause difficulties for the development
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of group legal services in Australia and in the case of 
salaried group legal services prevent them from operating. 
It is sufficient to reiterate that at best certain laws 
regulating legal professional practice need clarification, 
while at worst, there are rules which will prevent the 
operation of group legal services in Australia. Obviously 
barriers of this variety must be removed if group legal 
services are to develop in Australia.

5. Removing Barriers to the Development of 
Group Legal Services.

Time will only tell whether the problems outlined 
in the previous section will appreciably retard or even 
prevent the development of group legal services in 
Australia. In the short term, however, the issue of the 
idea's acceptance, coupled with those ethical and legal 
blocks will affect the development of group schemes in 
Australia. These problems are not necessarily fatal to the 
growth of group schemes, although from their history in the 
United States, they can and should be countered.

The previous section highlighted rules of legal 
practice and other laws which restrict group legal services. 
These restrictions have to be either modified or removed if 
group legal services are to develop in Australia. Interested 
parties in the development of group legal services such as 
the legal profession and the consumer will also require more 
than this. The legal profession, if the United States 
experience is to be repeated, will be very wary of allowing 
group schemes to operate in an unrestrained way. Similarly 
the public will require assurance that they are receiving a 
quality service and "value for money" from group schemes 
before they join. It is submitted that there needs to be
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7 9some regulation of group schemes. By regulation both those 
legal restrictions on group schemes can be removed and at 
the same time conditions enhancing their acceptance can be 
developed. Of course other specific programs will also be 
required if group legal services are to overcome completely 
those issues of acceptance described in the last section. In 
particular, the issue of education and promotional support 
for group legal services has to be considered if group 
schemes are to develop in Australia.

(a) Regulation

The simple removal of legal restrictions on group
legal services is not the same as their regulation.
Regulation is more than allowing an activity: it is the

80controlling of an activity for a particular purpose. That 
purpose may be to achieve a certain goal or economic 
objective, or it may be the preservation of various 
interests. The question with group legal services is what 
interests should be preserved, and what objectives sought.

The motives behind the regulation of group legal
services can be many and varied. Pfennigstorf, for one, has
said that the reason for group legal services regulation is
to keep people honest - or as he says "to ensure the

81performance of commitments". However, a better formulation
would be to say that regulation is needed to guarantee the
provision of high quality, accessible and economical legal
services to the members of the public. After all the present
regulation of the legal profession exists for those very 

8 2reasons, and as a result certain activities are proscribed 
because they are inconsistent with this aim.

As to how this objective may be carried out, there 
are many possibilities. A guide can be obtained by examining
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the United States experience of regulating group legal 
services. In Australia, the legal framework of health 
insurance regulation also provides some insight into how 
group legal services could be regulated. These approaches 
are considered so that a consistent approach to the 
regulation of group legal services can be adopted in 
Australia.

(i) The United States Experience

The regulation of group legal services in the 
United States is examined in Chapter 3. Several regulatory- 
frameworks are considered: regulation by the code of
professional responsibility; labour law; insurance codes and 
even income tax requirements. Despite this wide variety of 
law there are basically two types of regulation provided for 
group schemes in the United States. On the one hand there is 
the legal profession's Code of Professional Responsibility 
which has the following four concerns:

. the preservation of the profession from commercial 
interests.

. the maintenance of the lawyers responsibility 
towards his client.

the recognition of other regulatory regimes.

. the maintenance of the traditional form of legal 
practice.

The other objective of regulating group schemes is 
the preservation of their financial viability and actuarial 
soundness. In this regard regulation in the United States is 
haphazard and piecemeal. The centre of controversy is on who 

rather than how (if at all), should regulate the 
financial aspects of group legal services. Central to this
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debate is the pre-emption provisions of E.R.I.S.A.. This 
issue aside, certain basic approaches have been taken to 
control group schemes. As a minimum,the plan itself must be 
clearly set out with benefits and contributions stated. This 
information must be available to the group members and 
someone within the scheme must be held responsible for the 
scheme's operation. Supervision of performance is made by 
having requirements for the filing of annual returns with 
the respective authorities. Insurance legislation goes 
further than this notification and reporting approach and 
requires the maintenance of prescribed financial standards 
for schemes. This control covers the size of the premiums 
and the range of benefits. The essence of insurance 
regulation is strict and close supervision.

(ii) Australian Position

There is no specific regulation of group legal
services in Australia. Australia's record, in any event, of
providing any regulatory control over business and other
activities, is neither broad nor extensive. For example, the
degree of regulation provided by the Insurance Commission is 

8 3limited. The regulation which does exist is usually basic,
or restricted to achieving only limited and sometimes
political ends. The control over trade unions is a case in
point. Apart from simple registration requirements, the only
other control of Federal unions is provided by the

84Industrial Relations Bureau. This body has however had8 4- 3-only a limited focus of operation.

One -area where extensive regulation has developed 
is the Commonwealth Government's control over health 
insurance. This experience of regulating health and hospital 
insurance organisations is a possible precedent for the 
regulation of group legal services in Australia. Health 
insurance in several respects is analogous to group schemes, 
and, therefore, the approach taken is of relevance to any



8 5regulation proposed for group legal services. Health 
insurance, like a group legal service, uses insurance to 
spread the cost of a professional service across contribut
ors to a fund. Although all those problems relating to a 
third party paying for professional services outlined in 
Chapter 2 apply to health insurance, there are also 
considerations of maintaining medical ethics and the 
relationship between doctor and patient. These are similar 
to the ethical constraints of the legal profession. Although 
the comparison is not perfect, it does offer a useful guide 
for group legal services.

The provision of health services, and in 
particular health insurance, has been a major political 
issue in Australia in recent years. The health system, as a 
consequence, has passed and continues to pass through many 
phases. Amid this, health insurance regulation has steadily 
developed, even though the various "tinkerings" with the 
health system have at times been large.

Although the concern is with health insurance
regulation, some background is required to the maze of
legislation that deals generally with health care. There are
four main Acts, though some of these are now otiose given
the subsequent changes to the national health insurance
system (Medibank). The first, and the most important, for
present purposes, is the National Health Act, 1953. This act
requires the registration of hospital and medical benefits
organisations, and provides for their ongoing supervision.
The second is the Health Insurance Act, 1973. This
legislation embodied the original conception of universal
medical insurance coverage. Although that is not the present
nature of the health insurance system, it still establishes
the various scales of fees and does provide for some quality 

86control. The third act, the Health Insurance Commission



Act, 1973 created the Health Commission which originally was 
to administer Medibank, though it now operates a health and 
hospital fund known as Medibank Private. The fourth act, the 
Health Insurance Levy Act, 1976 cogether with the Health 
Insurance Levy Assessment Act, 1976 are now a redundant 
aspect of funding health care.

Given the vast upheaval and legislative change 
that health insurance has undergone in recent years (and in 
all probability is likely to continue to go through) the 
focus is on two distinct phases in its recent development. 
Both of these phases have elicited quite different 
regulatory responses and have ramifications for group legal 
services.

The first phase is the period prior to the intro
duction of "Medibank II" on 1st October, 1976. Up until the 
introduction of Medibank I there was only voluntary health 
insurance, though the Commonwealth, through the health 
funds, did provide some assistance to the public. With 
Medibank, the role of private health funds reduced markedly. 
They provided only a limited range of health insurance known 
as "gap insurance". This covered contributors for services 
not funded by Medibank. Medical and hospital benefit funds 
were not extensively regulated within this framework.

Of the control that did exist, Part IV of the
87Nation Health Act, 1953 dealt with the regulation ofo pmedical and hospital benefit organisations. These organis

ations were controlled through a registration procedure. On 
registration, s.67(2) listed certain rules which all
organisations had to have. For example, a benefit fund could

89only be registered in one State, and it had to be strictly
90limited to the operation of health insurance. A

registration committee considered applications and would
then report to the Health Minister whether or not registr-

91ation should be granted. By s. 72A the registration 
committee had to consider the number of contributors and the
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financial capacity of the fund. On the granting of
registration the Minister could impose conditions on an 

92organisation. In any event, certain conditions were deemed 
93to be imposed. The most important condition was that an

organisation had to change its contribution rates when
94directed to do so by the Minister. In this way the 

Minister could indirectly control the rates of all health 
organisations. Generally, however, the health funds were 
allowed considerable freedom to arrange their affairs.

The pre-Medibank legislation also provided for
some limited continuing control over health organisations.
The act required each organisation to have a "public
officer" who was to be responsible for any breach of the
act. The organisation had to submit an annual report, though

95the efficacy of this procedure was doubted. Further the
Permanent Head of the Health Department could order an

96investigation into a fund's operation. The ultimate
sanction, though infrequently used, was the cancellation of

97the organisation's registration.

With the introduction of Medibank II the nature 
and extent of this control over health organisations changed 
markedly. The main feature of Medibank II was that instead 
of state funded legal insurance a "user pays" principle was 
employed. All members of the community had either to pay a 
levy or to obtain his or her own health insurance. The 
Annual Report of the Health Department (1976-1977) talks of 
the change in this way:

"The Government's amendments to the health insurance 
legislation resulted in significant structural changes 
to private health insurance arrangements from 1st 
October 1976. The status of private insurance altered 
considerably with the shift of the financing of health 
care for more than half the population to the private 
sector. Accordingly the Branch's (of Health Dept.)
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responsibility for ensuring
economical operation of registered health insurance

98organisations was considerably increased".

This quest for more efficient and economical operation of 
health funds was aided by extensive additions to the 
regulatory framework.

The basic system of registration and reporting
remained, though this was extensively overlayed with new
conditions. In particular, the range of deemed conditions
increased dramatically. These conditions related to the

99operation of the health scheme at that time, though they 
also increased the amount of control over the funds 
operation. Thus s.73B(l)(j) provided that a health fund must 
maintain records of the contributors to the various schemes 
operated by the organisation. More significantly however, 
was the increasing role the Department of Health had 
supervising the operation of health funds. A new Part (Part 
VIA) was added to the National Health Act for this purpose. 
That Part specifically dealt with the conduct and 
supervision of the affairs of registered organisations. In 
particular, by s.82R, the Minister could appoint an
inspector to examine the affairs of an organisation. The 
circumstances when this can be done are when the 
organisation is unable to meet its liabilities, or has
failed to comply with the Act. The Act outlines certain 
procedures to be followed if an inspection does take place. 
One of these requirements^ is that upon the c'ompletion or 
during the inspection the inspector has to report to the
Minister. As a result of this report the organisation may be

, 100 wound up.

The effect of these amendments was to place even
more control over the operation of health funds in the hands

101of the Minister. With the subsequent changes to Medibank
(Medibank III introduced 1st November, 1978 and Medibank IV
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introduced 1st September 1979) this regulation did not 
change. The only noteworthy changes were by the 1978 
amendments (Medibank IV). The conditions on registration, 
formerly S.73BA, became a Schedule to the Act and the 
various returns an organisation had to make to the 
Department (section 74C) were to be prescribed and not set 
out in the legislation. These changes in part reflected a 
change in health policy at that time, though they also 
indicate how complex the registration of health benefits 
organisations had become. The requirements for registration 
and reporting had become so vast, they could not be 
expressed in the legislation itself, but in the more 
flexible devices of schedules and regulations.

The regulation of health insurance in Australia is 
complex and detailed. This was not always the case. The 
successive changes with the system of health delivery has 
also had its impact on the regulation of health insurance.
This is particularly so in the area of using private health
funds for the implementation of specific government policy. 
The change to the "user pays" emphasis of Medibank is a case 
in point. On that occasion health insurance organisations 
became more closely regulated so that the then government 
could put into effect a particular program.

Apart from being able to implement specific
government health policy with the health insurance regulat
ion the interest of consumers and doctors are also
protected.

The interest of the member is protected by the 
requirements of registration and certain deemed conditions. 
Annual reporting, a possibility of investigation and de- 
registration also have their impact on the service provided 
to fund contributors. The interests of doctors are 
considered in the context of the various advisory committees 
that have been established under the Health Insurance Act.



The consequence of this however is that there is a complex 
and pervasive regulatory regime which controls virtually 
every aspect of health insurance.

(iii) Conclusions on Regulation

Although regulation of itself may not always
produce the desired results, some regulation of group legal
services is required. Certain interests do need to be
protected and possible abuses controlled in the operation of

102group legal services. First of all the United States
regulatory structures, as well as regulation of health 
insurance in Australia, point to the interest of the group 
member in his financial commitment to a scheme and the 
service he receives. Second, the legal profession is
justifiably concerned that new methods of practice do not 
destroy important professional values. In both of these
cases, regulation is a means of both preserving such 
interests and permitting the development of a needed new 
means of delivering legal services.

As to how this regulation should be done the
Australian and United States experience indicates that there

103is a variety of regulatory approaches. Briefly, there is 
the rudimentary registration and reporting approach used by 
the E.R.I.S.A. legislation and the early regulation of 
health insurance in Australia. Alternatively, there is the 
complex system which is associated with general insurance 
regulation and the present regulation of Australian health 
insurance.

Although both of these forms of regulation are 
directed at the same goal of preserving the client’s 
interest in the viability of the scheme, neither 
satisfactorily appear to reach that end. Complex regulation 
can be counter-productive. For example, the complicated 
Australian health insurance regulation, has placed an undue



load upon what are sometimes small voluntary associ- 
104ations. Moreover, because the legislation is so detailed 

it is constantly being "fine tuned" and amended. This causes 
further difficulties for the organisations involved. In the 
United States, organisations which can eschew the 
complicated regulatory regimes of the State Insurance 
Commissioners do so. They prefer to be regulated by the 
simpler labour legislation.

The simpler "regulation and reporting" regulation,
however, does not necessarily achieve a better result. For
example, the interest of the client in receiving quality
legal services is not preserved. Furthermore, it is doubtful
whether it can be a prospective brake on activities which
affect the client's interest. Such appears to be the case
when the Australian health insurance regulations relied upon

105a reporting procedure. At that time it was recognised
that such a technique did not adequately preserve the 
insured's interest.

A possible resolution of this difficulty, is to
100improve the rights of group members within the group.

Under minimal regulatory regimes, the groups are required 
to outline the nature of the plan, its benefits and how it 
operates. This proposal goes further. It envisages the group 
member, or his representative, being actively involved in 
the administration of the scheme. Ideally a group legal 
service would have this involvement, though again from the 
United States experience, he may not. It may not occur 
because the scheme is run and organised by the lawyers - for 
example, the bar association schemes in the United States, 
and not by the group. Alternatively, the group itself may be 
an entity which does not have membership involvement in the 
particular program. For example, a union may use a trust to 
administer its legal service program and not allow the 
membership a direct say in the appointment of the trustees.

One way of protecting the members interest, is



therefore to have a degree of group member involvement in
the scheme administration. This can be achieved by both 
membership on the major policy body, and the creation of 
rights in the membership with regard to that body. In 
Australia, a good example of this approach, is the present 
position of unions and union members under the Common
wealth’s, Conciliation and Arbitration Act, 1904 (as 
amended). That Act sets out quite clearly the nature and
procedure for elections to executive positions within a 

107trade union. The theory is, that if elections are run in
the stated way, then the union will accurately reflect the
interests and concerns of the membership. Similarly,
legislation regulating group legal services could set out
the rules of organisations so that they provide for adequate
consultation and participation in the group scheme. This
involvement of the lay group members should guarantee that
the interests of group members are preserved, while at the
same time not destroying the position of the professional.
The involvement of lay people in disciplinary proceedings
against lawyers has not detracted from professional 

108integrity, but it would appear has advanced the position
« , . , 109of clients.

Shortly stated, some regulation of group legal 
services is needed. It should however, not be too complex 
because that will be counterproductive. All the same it 
should be reasonably rigorous. It should provide a clear 
statement of what is permissible in a group legal service 
scheme and what minimum operational standards the scheme 
must meet. Apart from this simple registration and 
reporting, the schemes should be basically self policing.

(b) Who Regulates Group Schemes

Any discussion of the regulation of group legal 
services regulation must include the question of which body
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performs the regulatory functions. Several difficulties 
arise in Australia. Would the regulation be national or 
would it be based on the States? Also what agency should 
carry out the regulation? Should it be the legal profession, 
a new regulatory body or should it be the responsibility of 
some existing agency?

For constitutional reasons, the regulation of
group legal services would rest with the States. There are
only limited heads of power which the Commonwealth can use
to regulate group legal services. The insurance power is one
possibility, however, as shown in Chapter 5, a group legal
service cannot be legally defined as insurance. S.51(xiv) of
the Commonwealth Constitution gives the power to legislate
only with respect to "insurance, other than State insurance;
also State insurance extending beyond the limits of the

110State concerned." As a result, the responsibility for
their regulation cannot be then given to 'the Insurance 
Commissioner. If however, a company involved in general 
insurance business also offers legal expense insurance or 
offers under-writing facilities to a group then that company 
would itself be regulated by the Insurance Commissioner. 
Individual groups and organisations providing legal services 
would not be covered.

Other possible heads of power for the Commonwealth
are the corporations power, (S.51(xx)) the industrial
relations power, (S.51(xxxv)) and even the taxation power
(S.5ltii)). However, in all of these there are either legal
or practical reasons why the Commonwealth would not be
involved. The group legal service may be a corporation,
however, it will not be a "trading or financial" corporation
as required by S.51(xx). The industrial relations power,

112is also inappropriate. Although trade unions will be
involved in administering group schemes, the regulation 
would not be with respect to the settlement of industrial 
disputes. The tax power, S.51(ii) however does give the 
opportunity to incidentally regulate group schemes. If for
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example, the tax reforms that were introduced in the United 
States, also were developed here, some regulation would be 
required: only certain types of schemes would obtain a tax
advantage. This approach to regulation is inadequate if 
taken alone. Not all schemes would seek the tax advantage 
(especially if they had to be in some way regulated) and the 
regulation would not necessarily be directed at preserving 
the interests of the group members. Therefore, for practical 
reasons this should not be pursued.

Apart from these constitutional reasons, the
regulation of group legal services appears more likely to
fall to the States, for practical reasons. There are already
a variety of agencies in the States that could extend their
functions to include the regulation of group legal services.
The obvious starting point could be the legal professional
bodies administering legal practitioners acts. In the United
States the professional bodies do administer some regulation

112aof group schemes. However, that regulation only
emphasises the role of the lawyer in a group scheme. Any 
regulation by the profession should therefore be limited to 
the involvement of lawyers in schemes and the maintenance of 
professional standards. Legal profession bodies would
find it difficult to adequately represent their own members 
interests and at the same time consider the needs of group 
members.

Apart from the legal profession, an agency that 
could possibly administer group schemes is a State legal aid 
commission. These bodies now operate in all States and 
Territories, except the Northern Territory and Tasmania. 
They are generally concerned with the delivery of legal 
services by either salaried or private lawyers and they are 
vitally concerned with providing greater access to the legal 
system for citizens. Moreover, the membership of these 
bodies reflect interests which need to be preserved, in 
particular the legal profession and community groups.

One other possible State instrumentality which



could regulate group schemes is the State Registrar of
Friendly Societies. Friendly Societies historically were the
first organisations that assisted members to meet medical

113and hospital expenses. It is therefore appropriate that 
they also be involved with the provision of legal services. 
Their regulation is basically of the registration and 
reporting type. It does however, provide an existing 
framework which could be used by group schemes. However, to 
regulate group schemes would in some States require an 
amendment to the stated list of purposes for which a 
friendly society may operate. For example, S.10 of the 
Friendly Societies Act of N.S.W., 1912, would need to be
amended to include groups which provided or funded legal 
service s.

The range of possible regulatory authorities is 
quite broad. It is even conceivable that a special authority 
for their regulation can be devised. This however, does not 
seem to be necessary, though if an existing body is to also 
control group legal services, then amending legislation will 
be required.

(c) Education and Promotion

The greatest difficulty concerning the acceptance 
of group schemes by groups, group members and the legal 
profession, is that in Australia the idea is completely 
novel. No one knows of the concept. This is equally true for 
the legal profession, consumers and groups. To overcome this 
ignorance, there will be required a concerted promotional 
effort. Fears will have to be allayed and the potential of 
the idea explained. In the United States group legal 
services have been popularised amongst the profession and 
interested groups by the establishment of specialised 
centres to collect and disseminate material on the operation 
of group legal services. These centres have in turn held 
conferences, produced literature on schemes and lobbied 
government for the development of the idea. The formation of



such interest groups in Australia would assist greatly the
promotion of the idea. Some sign of this already exists with
the Law Institute of Victoria forming a Prepaid Legal

113aServices Committee to examine the idea, though much more
is required. Again, Legal Aid Commissions could help by 
investigating and promoting the idea.

One caveat however, should be made about creating 
community support for group legal services. No amount of 
advertising or education will foster support for group legal 
services if people fail to see the relevance of lawyers or 
the law to their problems. This is an intractable problem 
which group legal services can claim to go part way in 
meeting although not solve. It is a problem which the whole 
legal system has to confront and will not be satisfied by 
the mere establishment of a new form of providing legal 
services.

6. Encouraging the Development of Group Legal 
Services in Australia.

Even if the problems for group legal services may 
be overcome by their regulation, or promotional activities 
their development in Australia will still require
considerable support from government, interested groups and 
the legal profession. This support can take a variety of 
forms although several courses of action are suggested 
below.

(a) Government Initiatives.

The support of government mainly comes from 
establishing a regulatory framework which will encourage the 
development of group schemes. There are however, other ways 
in which governments can support group legal services.
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(i) Financial Support

Financial support for the operation of group
schemes would, at least initially, assist. Government
largesse can be given directly, with grants for the
establishment of schemes or indirectly through tax

114incentives. The State and Commonwealth Legal Aid
Commissions may also be a means through which grants could 
be given to groups for the provision of legal services. For 
example, the South Australian Legal Services Commission, by 
S.10(l)(j) of its Act can -

"make grants to any person or body of persons carrying 
out work that will in the opinion of the Commission 
advance the objects of this Act."

S.ll provides that -

"In the exercise of its powers and functions the 
Commission shall -

(b) use its best endeavours to make legal assist
ance available to persons throughout the 
State."

Provisions such as these would give adequate scope for State 
Legal Service Commissions to be involved in the funding of a 
group legal service scheme.

Funds could be given specifically for establishing
a pilot or model group legal service. The need for such a
pilot cannot be under-emphasised. The Shreveport scheme,
described in the Appendices and mentioned in Chapter 3
relied heavily upon financial support in its early 

115stages. This funding was required because of the extreme 
uncertainties relating to the usage rates and correct 
premium levels. The scheme now operates satisfactorily 
without such outside financial assistance. The successful
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operation of this scheme was a great impetus to the 
development of many other schemes in the United States. The 
successful operation of a group legal service in Australia 
would undoubtedly lead to other groups commencing a legal 
services program. It would also mean that there was suitable 
statistics and information about the operation in Australia 
of a group legal service.

(ii) Institutional Support

Another way government can be involved is that 
government agencies could be used, or created, to foster 
group legal services. State Insurance Offices are an 
important possibility in this regard. These bodies could be 
used in a variety of ways. They could actually operate 
insurance plans for groups wishing to run an open panel 
scheme, or they could supply support facilities for a group 
operating a closed panel scheme. This latter function could 
be by giving actuarial information to a group or by 
providing reinsurance for the group's operation. 
Alternatively a special legal insurance commission could be 
established. It would be this body which would provide the 
insurance capability to groups offering legal services. 
Government involvement in new insurance ventures in
Australia is not unprecedented. In health insurance, a 
reinsurance fund is operated by the Commonwealth Government,

X1 sdespite the involvement of private health funds. Also
special insurance corporations have been created from time
to time when private enterprise has failed to provide the
service. Thus the Commonwealth Government formed Housing
Loans Insurance Corporation to provide mortgage insurance

117which hitherto had not been offered. Similarly an
insurance facility of this type could be created by State 
governments to encourage the development of group legal
service s.



(b) Legal Profession

Once the legal 
recognised group legal

profession in the United States 
services it has been diligent in

promoting group schemes. Not only did it form a research and
lobby institute (The 
Institute) to foster

American Prepaid Legal Services 
legal insurance and group legal 

services, but also many State bar associations formed their 
own group legal services marketing arms. There was no doubt 
an element of "if you can't beat them, join them" in this, 
though a consequence has been considerable professional 
support for group legal services. The Australian legal 
profession could similarly support the development of group 
legal services. The profession's sponsorship or at least, 
approval of a pilot program would greatly assist group legal 
services in Australia.

(c) Trade Unions

are
Trade unions in Australia like United States unions 

the most likely Australian organisations to develop
group legal services. Many unions already provide a range of 
legal services for members. Developments can occur in 
individual unions, or even the State based Trades Hall could 
provide a scheme. For example, the Compensation Department 
in the New South V/ales Trades and Labour Council could 
operate a scheme for participating unions. It could use 
either the existing panel of law firms or have its own 
salaried staff. Members of a union could attend a central or 
suburban office and receive legal services on paying their 
own union a membership premium. Alternatively larger unions 
themselves could provide a group legal service for their own 
members.

The support of trade unions will be required in 
Australia if group legal services are to successfully 
develop. They already have had experience with providing



legal services to members and are a group with a large 
community membership. Although there are other groups in 
Australia which could operate group legal services, they are 
the one group which is most likely to accept that the idea 
is worthwhile. The short term success of group legal 
services in Australia requires union co-operation and active 
support.

7. Conclusion

The applicability of group legal services to 
Australia is a complex issue, and involves several 
interrelated questions. On balance, group legal services are 
applicable to Australia. There is a need for a new method of 
delivering legal services, and group schemes help, though 
not completely, to meet that need. There will be however, 
problems of acceptance for the concept, though there are 
possible courses of action to minimise these difficulties. 
The role of government in devising a regulatory framework 
and providing some financial assistance will be important if 
group legal services are to develop in Australia. The legal 
profession and trade unions also can assist their
development.
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CONCLUSION

This study has examined group legal services as a 
means of delivering and financing legal services in 
Australia. It has considered the operation, history and type 
of schemes currently operating overseas. It has also 
considered the extent to which schemes operate in Australia 
and the difficulties which group schemes could encounter in 
expanding their role.

To test the significance of group legal services, 
the study has focused on three questions:

(a) What potential do group legal services have in 
Australia?

(b) What type of scheme is best suited to Australia?

(c) What is the future for group legal services in 
Australia?

(a) The Potential for Group Legal Services in Australia

In Chapter 6 it was suggested that there is a need 
for group legal services in Australia. Group schemes can 
contribute towards meeting deficiencies in the Australian 
legal system. In particular there is a level of unmet legal 
need within the community that group legal services may be 
able to satisfy. Also the legal profession has its own 
problems which in part may be rectified by group legal 
service s.

Chapter 4 shows that there is a starting point for 
the development of group schemes in Australia. Several
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groups and organisations already provide legal services for 
their members. The major potential for the development of 
group legal services lies with the trade unions. Nonetheless 
there are still substantial barriers to unions operating a 
broadly based legal service.

Chapter 5 pursues further the barriers to the 
development of group legal services. In particular, legal 
and ethical restrictions on group legal services are noted. 
In general, group legal services will be able to operate, 
although salaried group legal services will be in breach of 
the prohibition on the unqualified practice of law. However, 
with suitable safeguards and account taken of these 
restrictions, an Australian group legal services will still 
be able to function. Ideally however there should be 
amendment to existing legal professional practice legislat
ion so that all group schemes can freely operate.

Another aspect of the idea's potential services is 
the degree to which action can be taken to foster the 
development of group schemes. In Chapter 6 various programs 
were suggested to promote the idea. These ranged from the 
establishment of a regulatory framework, to offering to 
group schemes specific types of financial and institutional 
support.

Taken together, the conclusion must be that group 
legal services are a potentially important means of 
delivering legal services in Australia.

(b) The Type of Scheme

In Chapter 2 a group legal service is defined as a 
scheme for delivering legal services involving five 
elements. Summarised a group legal service:



(1) provides a legal service to individual members of 
a group such as a trade union or employees of a 
company.

(2) is administered by representatives of the group 
itself, by an employer, an insurance company or a 
legal professional body.

(3) gives to group members a designated level of legal 
services under the scheme. Usually this involves a 
complete range of personal and family legal 
problems.

(4) is funded by group members who pay a membership 
fee to the scheme and it is the scheme which pays 
for the legal service (alternatively the cost of 
running the scheme may be borne by the group 
itself).

(5) provide legal services by lawyers who may be

(i) salaried employees of the scheme;

(ii) members of a closed panel of private firms; 
or

(iii) in private practice (open panel).

Also a group scheme is to be distinguished from 
legal expense insurance which involves insurance companies 
offering to the public policies indemnifying insureds 
against the expense of legal services. In addition a group 
scheme involves more than the referral of group members to a 
lawyer. It usually entails the provision of a complete range 
of legal services relating to personal and family legal 
issues, although the range of benefits may be more limited. 
It is a scheme which provides legal services, and not merely 
an opportunity to obtain legal assistance.
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Of the many types of group schemes described in 
Chapter 2 a closed panel scheme is favoured as best meeting 
Australian needs. This type of arrangement offers cost 
advantages and provides greater potential for the control of 
the quality of legal services and the community legal 
education of members. It is anticipated that a group scheme 
of this variety could operate in Australia with a membership 
premium of $1.00 per week.

Although a closed panel scheme is favoured for
Australia, the most recent study undertaken by the author in
Victoria, indicates that lawyers would prefer the open panel1type of scheme. This support of the legal profession for 
open panel schemes accords with overseas experience and as 
such is predictable. However, as the history of group 
schemes in the United States shows, support of the
profession (apart from legal recognition) is not a pre
requisite for the schemes success. At the very least, a
closed panel scheme, possibly with semi skilled tradesmen in

2a trade union, should be the starting point for the
development of group legal services in Australia.

(c) Prognosis for the Future of Group Legal Services in 
Australia.

An important consideration in the significance of 
group legal services to Australia is their likelihood of 
success. It has been repeatedly stated in earlier chapters 
that the only way of resolving many of the unanswered issues 
is to establish a pilot scheme. This would provide 
information about the financial aspects of a group scheme as 
well as a means of gauging the level of support for the idea 
from the community, the legal profession and groups. Without 
such a pilot, one is left with only educated guesswork about 
the scheme's future.
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Chapter 3’s comparative study of group schemes 
indicates that in all probability the future for Australian 
group legal services will be chequered. There will be
opposition to schemes from the legal profession especially 
towards closed panel schemes. The proponents of group 
schemes will argue that the existing delivery system has
failed to meet the community’s legal need and that group 
schemes can be instrumental in altering this problem. The 
arguments will be important in gaining legislative and 
professional recognition of the concept, although in the
long term such arguments will not be relevant for the 
schemes success. Only the economic and efficient operation 
of a group legal service will determine its success or 
failure. In other words group legal services must be
financially attractive to lawyers and members of groups if 
they are to operate successfully.

On this basis group legal services appear to have 
a reasonable short term future, while the long term success 
of group schemes depends on their economic viability.

(d) Conclusion

Group legal services are an innovative idea which 
has great relevance to Australia and should be encouraged. 
There are types of schemes, which are suited to Australia 
and can be implemented. They also fulfil a need in the 
Australian legal system. Although their success is not 
guaranteed, there are indications that the idea could take 
hold and make a significant contribution to delivering legal 
services to Australians. In short, group legal services are 
a new method of delivering and financing legal services in 
Australia which should be welcomed and encouraged.
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Footnotes
Chapter 7

1. J. Evans & R. Jones. The Feasibility of Group Legal Services in Australia: Technical Report (1981) 25ff.
Also the respondents in the related population survey 
place importance in having a freedom of choice in 
selecting a lawyer, (at p.48) and therefore would 
favour an open panel scheme. The population's support 
for an open panel scheme must be qualified. The issue 
of lawyer choice was not raised with respondents in the 
context of the cost of schemes. If lawyer choice 
involved greater expense for group members, the 
apparent level of support for open panel schemes may 
not be as great. In fact the section of the population 
most supporting group schemes - the semi skilled 
worker, prefers a union based scheme, (p.91) which 
most probably would be a closed panel scheme.

2 . Ibid. 91.
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PHILADELPHIA FEDERATION OF TEACHERS 
LEGAL SERVICES FUND

The Philadelphia Federation of Teachers Legal 
Services Plan is a plan of legal services obtained by the 
Philadelphia Federation of Teachers as a benefit under the 
terms of the collective bargaining agreement with the Board 
of Education of the School District of Philadelphia. This 
plan is designed to provide a complete, full personal legal 
service to the eligible employees, their spouses and certain 
dependent children. The plan does not cover matters related 
to or involving business or income producing real estate. 
Further, the plan specifically excludes legal action against 
an employer or a Union. Attached hereto is an outline of the 
services which are available to eligible participants.

The Legal Fund provides for personal legal 
services up to a maximum of 100 attorney hours of service 
per year, or 100 attorney hours per legal matter. More 
specifically, the plan of benefits allows each employee, 
spouse, or dependent child a maximum of 100 hours of legal 
services or, for example, 5 different personal legal matters 
in one year. However, if a participant should happen to be 
involved in a lengthy legal matter which extends over 
several years, the eligible participant is only entitled to 
a maximum of 100 hours of legal services on that one case, 
no matter how many years are involved in that matter. 
Further, no eligible employee and his or her eligible 
dependents shall be entitled to more than a total of 250 
hours of plan benefits in any calendar year.

The Legal plan also provides for the payment of 
the first $100.00 in out of pocket expenses (such as filing 
fees, service fees, depositions, travel expenses, masters 
fees, long distance telephone calls, reproduction etc.) 
incurred by the law firm for each participant during each 
year of eligibility. However, the unused costs may not be 
accumulated from one year of eligibility to the next year of 
eligibility. In the event that such costs are anticipated to 
exceed the $100.00 it is the responsibility of the partici
pant to prepay those excess costs.

In the event that two employees have a legal 
dispute between one another, then both employees, for 
ethical reasons, cannot be represented by the same law firm. 
As a result, one employee will be represented by the fund's 
counsel and the other will be represented by equally 
independent competent counsel chosen by the Fund.
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The Board of Trustees for the Teachers Legal 
Service Fund has selected the firm of Sagot and Jennings 
Associates to provide you with legal representation under 
your plan of benefits. This law firm was chosen because of 
the outstanding job done by Leonard M. Sagot, Esquire on 
behalf of our union over many years past. His present firm 
is counsel to this new law firm which will provide expertise 
in many cases of the law. The Supervising Attorney for the 
law firm is Jeffrey A. Weiner, Esquire, who was admitted to 
the Bar of the Supreme Court of Pennsylvania in 1966 and to 
the Bar of the Supreme Court of New Jersey in 1972 and has 
been engaged in the general practice of law since 1966.

The national consulting firm of Martin E. Segal, 
which has been instrumental in the establishment of other 
legal service plans in this country, and the Fund’s individ
ual counsel, Benjamin B. Levin, recommended to the Board of 
Trustees of the Fund that the selection of a specific law 
firm by the Board would be the most advantageous manner of 
providing competent personal legal service to the eligible 
participants of the FUND at the most reasonable cost so that 
a plan of benefits could be offered allowing you the 
greatest coverage possible and assuring prompt, competent 
and excellent legal service to our members.

TO OBTAIN SERVICE UNDER THIS PLAN, PLEASE CONTACT:
SAGOT & JENNINGS, ASSOCIATES
Suite 1717
Two Penn Center Plaza
Philadelphia, Pa. 19102
Tel. (215) 564-5600
Appointments can be scheduled at convenient times 

during the day as well as some evenings. To make an 
appointment, however, please call on weekdays between 8:45 
A.M. and 5:15 P.M. In the event of an emergency, please call 
the above number at any time, 24 hours per day, seven days a 
week, and tell the operator that the call is an emergency, 
leaving a phone number where you can be reached. An attorney 
will return your call shortly thereafter.

Plan Benefits
The following is a list of the personal legal 

services available to the members and their spouses and 
dependent children:
I. Personal Legal Services Included in Plan * 1

A. Domestic Relations Matters*
1. Divorce
2. Separation
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3. Annulment
4. Paternity
5. Adoption
6. Child Support
7. Visitation of children between separate parents
8. Guardianship
9. Property Settlement Agreements (Negotiation and 

Preparation)
*Forty hour maximum for contested divorce

The above services include legal advice, prepara
tion of all legal pleadings, legal representation at trial 
or hearing.

B. Real Estate Transactions Involving Principal 
Residence
(up to but not larger than a two family dwelling 
house in which the employee resides.)

1. Purchase or Sale of Principal Residence
a. Negotiations regarding purchase or sale.
b. Preparation of Documents

(1) Agreement of Sale
(2) Deed
(3) Mortgage

c. Representation at Settlement
2. Leases Involving Personal Residence

a. Advice on Leases
b. Preparation of Leases

3. Landlord & Tenant matters, provided that where 
the participant is a Landlord, the property in 
question constitutes the principal residence of 
the participant and is no larger than a two 
family dwelling.

NOTE: INVESTMENT OR RENTAL PROPERTY FOR INCOME IS NOT A
PERSONAL LEGAL SERVICE AND IS NOT INCLUDED IN THE 
PLAN - except a principal residence of the partici
pant no larger than a two family dwelling.
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C. Criminal Practice
1. Representation through entire pre-trial and 

trial process including:
a. Preliminary Hearing
b. Preparation and argument of all appropriate 

pre-trial and post-trial motions.
c. Representation at Trial

2. Appeals - Preparation of Brief and Oral 
Argument

3. Expungment of Record
4. Habeas Corpus
5. Application for Clemency (Pardon)
6. Obtaining release of Prisoner (on bail or on 

copy of Charge)
7. Juvenile Matters

D. Estate Planning
1. Preparation of Wills, simple wills and wills 

with trust provisions
2. Advice on property disposition (gifts)

E. Administrative, Civil Trial Practice, Arbitration 
and Zoning (Personal Residence)

1. Preparation for and Representation at all civil 
trials (jury and non-jury), hearings, and 
administrative hearings (except for employer or 
union matters).

2. Meritorious Appeals.
F. Consultation and Advice on Personal Legal Matters
G. Bankruptcy - Voluntary Personal Petition - Counsel 

for the Bankrupt
H. Judgments

1. Recording
2. Satisfaction
3. Opening, Striking or Enforcing Judgment
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II. Contingent Fee Matters - Negligence Cases, Workmen's 
Compensation Matters and Decedent's Estates
A. Negligence and Workmen's Compensation matters, 

although not included in the fund will be handled if 
the client desires, on a reduced percentage basis. 
Normally, an attorney's fee in a negligence (e.g. 
auto accident, etc.) case is 33%% to 50% of the 
total amount recovered in a lawsuit. The law firm 
will handle such at a reduced fee of 25% of the 
total recovery.
Likewise, the law firm will represent you in 
Workmen's Compensation cases at a reduced fee. The 
usual percentage is 20% of recovery. However, the 
firm will represent a participant for 15% of the 
recovery.

B. Decendent's Estates -
The maximum fee for representation of an estate is 
set by statutory law. The Law Firm will provide 
representation in these matters for 70% of the 
allowable fee.

Ill. Legal Service Not Included Under the Plan
A. Matters involving disputes with union, employer or 

the affiliated Fund bodies (including unemployment 
cases). This is an IRS requirement.

B. Traffic violations that do not involve loss of 
license.

C. Small claims (although legal advice will be 
provided).

D. Legal matters arising out of a business, patents or 
copyrights.

E. Preparation of Tax returns or representations at tax 
audits (although advice will be provided when a tax 
audit is involved).

F. Cases pending prior to the Participant's eligibility 
for which counsel had been previously retained.

G. Matters relating to Social Security except initial 
consultation and advice.

H. Any action which cannot be substantially litigated 
or otherwise resolved within the geographic area 
defined in the Plan. (Within 125 miles of Philadelphia) .
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MASSACHUSETTS LABORERS * 
LEGAL SERVICES PLAN

1. INTRODUCTION
The Massachusetts Laborers' Legal Services Plan 

has been established pursuant to an AGREEMENT AND DECLAR
ATION OF TRUST establishing the MASSACHUSETTS LABORERS' 
LEGAL SERVICES FUND, dated December 4, 1974 by and between 
THE LABOR RELATIONS DIVISION OF CONSTRUCTION INDUSTRIES OF 
MASSACHUSETTS, INC. and ASSOCIATED GENERAL CONTRACTORS OF 
MASSACHUSETTS, INC. and THE BUILDING TRADES EMPLOYERS' 
ASSOCIATION OF BOSTON AND EASTERN MASSACHUSETTS, INC. and 
CONSTRUCTION INDUSTRY ASSOCIATION OF WESTERN MASSACHUSETTS, 
INC. and MASSACHUSETTS LABORERS' DISTRICT COUNCIL of the 
LABORERS' INTERNATIONAL UNION OF NORTH AMERICA to provide 
legal assistance and services to Plan beneficiaries 
regarding their personal affairs.

The Plan shall be known as "MASSACHUSETTS LABOR
ERS' LEGAL SERVICES PLAN." This Plan has been established to 
protect and advance the legal rights and interests of the 
beneficiaries of the Plan and their dependents. The Plan 
will emphasize the process of educating beneficiaries and 
their dependents as to their legal rights.

The Plan will serve as a pilot program on a 
statewide basis to be used to develop actuarial and related 
research data concerning costs and other issues involved in 
the operation of such a program. Such data may well be 
useful for other unions, as well as law schools, bar 
associations and others interested in such programs.

2. OPERATION OF THE PLAN
The operation of the Plan will be financially 

supported by regular contributions made pursuant to the 
collective bargaining agreements by the participating 
Employers. Such contributions to the Plan will be used to 
provide services under the Plan. No other charge will be 
made for services provided under the Plan. Services provided 
by this Plan shall be limited to the resources available to the Plan.

The Board of Trustees of the Massachusetts 
Laborers' Legal Services Fund shall hire an administrator to 
oversee the work of all attorneys and staff, and to make 
such other expenditures from the Massachusetts Laborers' 
Legal Services Fund as shall be authorized by the Board and 
are necessary to operate the Plan.
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The Board of Trustees is authorized to alter, 
amend, limit or expand the Plan at any time. However, 
changes in the Plan shall be prospective in operation only 
and shall not deprive a beneficiary or dependent of services 
to which he was entitled in connection with any matter 
pending at the time of the change.

Legal and related services will be provided 
primarily by a central staff who will service the benefic
iaries under the Plan from an office located at One Gateway 
Center, in Newton, Massachusetts. Within the Commonwealth of 
Massachusetts, legal services will be provided by staff 
Attorneys unless outside counsel is deemed necessary or 
appropriate by the Administrator.

A description of the terms of this Plan will be 
distributed to the beneficiaries of the Plan. When any 
significant change is made to this Plan, a description of 
the change will be distributed to beneficiaries of the Plan.

3. ATTORNEYS
The Administrator of the Plan shall employ or 

retain attorneys to provide services to eligible benefic
iaries and their dependents under this Plan.

Attorneys providing legal services under the Plan . 
shall be compensated from the Massachusetts Laborers' Legal 
Services Fund. The attorneys' services shall be provided in 
accordance with the professional and ethical standards 
expected of lawyers. In providing such legal services, the 
attorneys shall adhere to the rules of the Plan as 
established herein, but shall receive no further 
instructions, direction, or interference from its officers 
or agents. Their obligations and relations as attorneys 
shall be exclusively with their clients. There shall be no 
infringement upon the independent exercise of the profes
sional judgment of any lawyer furnishing service under the 
Plan. They shall maintain the confidentiality of the 
lawyer-client relationship in accordance with applicable 
canons of ethics. They shall refuse to provide services in 
any matter they believe to be clearly without merit or frivolous.

4. ELIGIBILITY
The following persons shall be eligible to 

receive the services provided under the Plan if, at the time 
they seek such services, they are:
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1. An employee actively employed by an employer
participating in and contributing to the
Massachusetts Laborers' Legal Services Fund, and 
has accumulated 600 recorded hours of employment 
with one or more of the contributing employers.

2. Eligibility 'to receive the services provided
under the Plan will commence as of the first day 
of the second calendar month following the month 
in which the employee accumulates the 600
recorded hours of employment with one or more of 
the contributing employers, and will continue 
during each calendar month provided the employee 
has completed at least 600 hours of active 
employment with one or more employers
contributing to the Massachusetts Laborers' Legal 
Services Fund for the twelve (12) consecutive 
months, excluding the month in which the claim 
arose and the preceding month.

3. A spouse or other dependent shall be eligible to 
receive the services provided under the Plan, as 
long as the employee continues to be eligible and 
consents to the receipt of such services.

4. Once a case has been started for a beneficiary
under this Plan, who previously has been declared 
to be eligible pursuant to the requirements of 
eligibility stated above, it will be carried on 
to its conclusion, subject, however, to the 
limitations in the benefit Plan structure, even 
though subsequent to the commencement of
representation the beneficiary's eligibility may 
have terminated.

5. Eligibility for benefits commences when a cause 
of action accrues against an employee, spouse or 
dependent, and the criteria will not be when the 
employee, spouse or dependent seeks to avail 
themselves of the benefits under this Plan.
"Dependents" shall be defined herein as follows:
1. A spouse if not legally separated;
2. An unmarried child ("child" as used herein 

shall include an adopted child, stepchild, or 
foster child) who has not attained his 19th 
birthday, or 23rd birthday if attending an 
accredited school or college on a full-time 
basis).
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3. An unmarried child up to the age of thirty 
(30) who has the same legal residence as the 
eligible beneficiary and is mentally or 
physically incapable of earning his own 
living and is wholly dependent upon the 
member of his support and maintenance.

Termination Of Benefits
1. Eligibility will cease as of the first day of the 

calendar month following a period of twelve 
consecutive calendar months in which the employee 
was not actively employed for at least 600 hours 
by one or more Employers contributing to the 
Massachusetts Laborers' Legal Services Fund.

2. An employee disabled by an industrial accident or 
illness, will remain eligible for all benefits 
hereunder for two years from the date of such 
disability, or his return to work for a 
Participating Employer, whichever is earlier, 
provided he was eligible for benefits when such 
disability commenced.

3. An employee who is disabled because of a 
non-occupational accident or illness will remain 
eligible for all benefits hereunder for two years 
from the date of such disability, or his return 
to work for a Participating Employer, whichever 
is earlier, provided he was eligible for benefits 
when such disability commenced.

Dependents' Benefits Upon Death 
Of Eligible Employee

In the event of the death of an eligible 
employee, dependents, provided they are eligible, will 
continue to be entitled to benefits under this Plan until 
the end of the period for which the employee's recorded work 
hours would have entitled him to benefits if he had not 
died.

5. SERVICES AVAILABLE * 1
Subject to the limitations set forth herein, the 

following services shall be provided by the Plan to eligible 
members and dependents without any fee or charge:

1. Legal advice and consultation.
2 . Office Work
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(a) Conferences and Negotiations, including any 
and all meetings with adverse or associated 
parties, their attorneys or agents, 
telephone conversations or other efforts to 
settle cases or problems short of litigation 
or after litigation has commenced. .

(b) Letter Writing and Document Drafting or 
Review, including drafting or review of 
leases, contracts, settlements, releases, 
notarial acts, or any other type of legal 
document, or the filling out of forms.

t(c) Investigation and Research, including legal 
research, opinions and any activity 
performed by an attorney or others under his 
direction in ascertaining facts, finding and 
taking statements of witnesses that may be 
necessary to the adequate legal represent
ation of the client.

The following specific matters in the Common
wealth of Massachusetts are encompassed in the Plan:

A. CONSUMER TRANSACTIONS - Consumer transactions 
will basically include the defense of claims and 
lawsuits arising from members' consumer 
transactions for the purchase of goods or 
services other than those undertaken primarily 
for commercial or profit-making purposes; claims 
or suits for automobile deficiency balances or 
deficiency balances for any repossessed 
merchandise; claims or suits seeking collection 
of an unpaid balance under contracts of purchase 
or similar claims resulting from services 
rendered. In addition to the defense and 
disposition of such claims, should judgement be 
entered against beneficiary, then defense will be 
undertaken against all supplementary legal 
procedures as listed below:

i1. Representation of debtor-defendant in wage 
deduction proceedings (garnishment). It is 
understood that such representation will 
necessarily include vacating judgments or 
modifying Court orders of any kind.

2. Appropriate defense against wage assignments 
by preparation of affidavit of defense and 
attempts to negotiate and settle or, in the 
alternative, force the creditor to commence 
legal action.
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3. Representation of defendant in answer to 
citation proceedings for discovery of assets 
including motions and other actions needed to 
vacate judgments or open default orders.

4. Representation of defendants when served with 
executions and/or levies for money.

5. The filing of wage earner bankruptcy cases or 
proper insolvency proceedings when appropr
iate .

6. Defense of a debtor in post-bankruptcy 
proceedings. For example, when the debtor is 
sued for conversion of merchandise or 
obtaining money under a false financial 
statement or where action is taken against 
the debtor for recovery of merchandise sold 
as a replevin suit or detinue action.

B. DOMESTIC RELATIONS (Family-Marital) - Legal 
matters or services arising under this topic 
usually involve the defense of a husband or a 
wife when confronted by Court action against him 
or her to enforce compliance with a previously 
entered order of Court or to initiate action in 
an attempt to solve or alleviate some marital or 
family difficulty. These matters are customarily 
broken down into the following categories which 
will be handled under the Plan:
1. The filing of a complaint for divorce, or

appearance and defense of such complaint, for 
either husband or wife. This service
contemplates the necessary negotiation to 
effect property settlement agreements or
agreed support orders.

2. The filing of a complaint for annulment of a 
marriage, either on behalf of a husband or a 
wife.

3. The filing of an action for support mainten
ance on behalf of either husband or wife.

4. Child support adjustments (post-decree
motions) to increase or decrease amounts of 
child support or to modify divorce decrees 
because of a change of circumstances of the 
parties.
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5. The representation of either husband or wife 
in defense of an action filed against him or 
her for divorce, annulment or support 
maintenance, including the filing of 
necessary papers and court appearances on 
behalf of one of the parties.

C. ADOPTIONS - The handling of adoption matters 
contemplates the customary action made with the 
approval or consent of both parents, or which 
requires the approval of an agency should the 
adoption be for a nonrelated child. Also 
included, though not directly related, should be 
petitions for change of name, correction of 
public records and documents.

D. LANDLORD-TENANT PROBLEMS - The sevices proposed 
under this topic envision the representation of 
tenants and can normally be said to fall in the 
following two categories:
1. Defense of eviction actions brought against a 

tenant for the non-payment of rent or against 
a contract purchaser for the non-payment of 
installments under the contract.

2. Defense of mortgage foreclosure actions 
against a beneficiary who is the owner of a 
dwelling (including a two or three family 
unit which includes his residence therein).

E. REAL ESTATE TRANSACTIONS - The representation 
contemplated under this heading involves the 
handling of the purchase for a beneficiary up to 
a three family dwelling which includes his 
residence therein. The representation of a 
beneficiary who is the seller of covered real 
estate will not be included under this plan.

F. WILLS - Each beneficiary is entitled to the 
preparation of what is commonly regarded as a 
simple will, specifically meaning wills which do 
not include creation of trusts or other estates. 
Preparation of wills as stated will include wills 
for the spouse of the beneficiary as well as for 
the beneficiary. The limitation excluding trusts 
from the included service is defined to mean the 
creation of a separate trust agreement or 
document involving a corporate trustee and is not 
meant to exclude customary clauses making a 
husband or relative trustee of a fund for minor 
children.
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G. BANKRUPTCY (Individual non-business)
1. Preparation and filing of voluntary petition, 

including schedules and statement of affairs.
2. Attendance at the first meeting of creditors.
3. Conference with creditors, auditors, and

accountants, trustee and trustee's attorney.
4. Obtain discharge.

H. MINOR TRAFFIC VIOLATIONS
I. PATERNITY - cases involving suits against

putative father to establish paternity and 
enforce payment of child support.

J. IMMIGRATION - proceedings for deportation or
change of status arising under immigration laws 
or any hearings involving immigration problems.

K. CLAIMS AGAINST OWN INSURANCE COMPANY - the
representation contemplated under this heading 
involves the handling of claims arising out of 
delays or failures to pay you pursuant to your 
own insurance contract.

Notwithstanding the foregoing, services in 
connection with the following matters shall be provided only 
to the extent indicated:

1. Each beneficiary shall be entitled to representa
tion in not more than two (2) juvenile matters 
each calendar year for each of his minor children 
(under eighteen (18) years of age.)

2. Representation in criminal cases shall be limited 
to misdemeanors. Also representation will include 
matters of a civil nature which are not specific
ally excluded from coverage.

3. Each covered family shall be entitled to up to
twenty (20) hours of legal services in connection 
with up to two (2) matters or proceedings during 
each year of operation of the Plan. Upon 
exhaustion of twenty (20) hours of services, 
representation in any pending matter or
proceeding shall be continued to its conclusion 
in that particular court or administrative 
agency.
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4. Costs and expenses incurred in connection with 
legal services provided under the Plan in any 
court or administrative proceeding except for 
recording fees in covered real estate transac
tions .

5. Bail or collateral for anything covered by this 
Plan shall be provided to an eligible member or 
dependent, if necessary, in an amount not in 
excess of $500.00. In the event of forfeiture of 
such bail or collateral, the eligible member or 
dependent shall reimburse the Plan for such loss. 
No further services under the Plan shall be 
provided to an eligible member or dependent until 
such reimbursement is made.

6. UNAVAILABLE SERVICES
The following services are specifically not 

covered by the Plan:
A. Commercial or income producing realty matters 

involving leases, buy and sell agreements, 
incorporations, and general business transac
tions .

B. Claims on behalf of plaintiff for bodily injuries 
resulting from accident or other cause.

C. Claim for compensation under Workmen's Compensa
tion Act.

D. Legal services which are fee-generating or 
commercial in nature.

E. Controversies or suits against the Trust, Trust
ees, Employers contributing to the fund, 
Massachusetts Laborers' District Council, 
Laborers' International Union of North America, 
Administrator of the Plan, the Local Unions 
affiliated with the Massachusetts Laborers' 
District Council or their officers, the 
Massachusetts Laborers' Health & Welfare or 
Pension or Training Funds, Trustees, or their 
employees or administrators or agents.

F. Contingent fee cases
G. Taxes - Preparation and filing of federal and 

state tax returns.
H. Business Expenses - Legal fees and expenses 

incurred in connection with any business venture 
participated in by a beneficiary, including all 
legal expenses for which a federal income tax 
deduction or allowance would be permissible as a business expense or capital investment.
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I. All pending cases in which counsel has already 
been engaged or retained.

J. Unemployment Compensation cases.
K. Payments of fines, penalties or Civil damages.

7. REVIEW COMMITTEE
A Review Committee shall be established 

consisting of not less than three (3) nor more than five (5) 
members of, the Board of Trustees. The Review Committee 
shall select its own Chairman and shall meet at least once 
each year and otherwise upon the call of the Chairman.

The Review Committee shall investigate the 
operation' of the Plan and shall report its findings annually 
to the Board of ‘Trustees. In addition, if an eligible 
beneficiary or dependent has a complaint regarding the 
operation of the Plan, he must bring the matter to the 
attention of the Chairman of the Review Committee, by 
forwarding a letter postage prepaid to the Fund Office, One 
Gateway Center, Newton, Massachusetts. Upon receipt of such 
a letter, the Chairman shall forward the complaint to the 
Committee to investigate the matter and submit a report with 
recommendations to the full Board.

If the complaining beneficiary or dependent is 
dissatisfied with the decision of the Review Committee, he 
shall be entitled to obtain a resolution of the dispute 
through the process of arbitration. The Chairman of the 
Review Committee shall arrange for the conduct of the 
arbitration proceeding in accordance with the rules of the 
American Arbitration Association.

The decision of the arbitrator shall be final and 
binding upon.the parties. The arbitrator shall be authorized 
to allocate the costs of the arbitration proceeding between 
the complaining beneficiary or dependent and the Legal 
Service Fupd on a fair and equitable basis.

8. MISCELLANEOUS PROVISIONS 1
1. The services provided for herein are for the sole 

benefit of eligible beneficiaries and their 
dependents. Such services shall not inure to the 
benefit of, nor vest in, any other person or 
entity, public or private, such as a Trustee in 
bankruptcy or under Chapter XIII or any other 
Trustee under the National Bankrupcty Act, or to 
any assignee for the benefit of creditors or 
otherwise. Services provided under the Plan are 
not assignable.
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2. The Plan shall be subrogated to all rights of an 
eligible beneficiary or dependent to recover 
attorneys' fees and costs against any person or 
entity. Beneficiaries or dependents shall execute 
and deliver to the Plan any instruments or papers 
and do whatever else is necessary to secure such 
rights for the Plan; and they shall do nothing to 
prejudice such rights.

3. No beneficiary or dependent is required or 
obligated to consult with or be represented by an 
attorney employed or retained by the Plan; and 
such beneficiary or dependent shall remain free 
to consult with or be represented by any other 
attorney concerning any matter at his own 
expense.



SHREVEPORT BAR ASSOCIATION
A PLAN FOR PREPAID LEGAL SERVICES 

1. BENEFIT SUMMARY

A. Advice and Consultation

Maximum
Per

Case/Year
Per Family

$1 0 0 .0 0
You may seek advice on any subject of a legal 
nature from any attorney of your choice who 
subscribes to the rules of this program, for 
which the attorney will be paid not more than 
$25,000 per visit or consultation not to exceed 
$100.00 in any one year or case.
If any case or problem upon which advice is 
sought in an initial interview leads directly to 
the use through the attorney consulted of one or 
more of the benefits described in this plan, then 
and in that case claim shall be made under the 
other benefits of this plan and no benefits paid 
under this section.
If, however, the interview leads to no other work 
of any kind other than preparation, drafting, or 
review of a legal document, form or other 
instrument or to other office work for which not 
more than $25,000 is charged, claim for 
reasonable charges for this work may be made 
under this benefit.
No other exclusions, limitations or restrictions 
are applicable to this benefit. All exclusions or 
limitations hereinafter provided are applicable 
only to the other and following benefits of this 
plan.

B. Office Work

Maximum 
Per Year 
Per Family
$250.00 In the event that preliminary consultation with 

your attorneys indicates the necessity of further 
legal services or the expenditure of money for
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expenses of the type outlined below in connection 
with a case or problem not falling within one or 
more of the exclusions hereafter set forth you 
and/or your attorney shall be entitled to
reimbursement up to the maximum amount of 
$250.00, subject, however, to the prepayment by 
you of a $10.00 "deductible" amount per case.
(a) Conferences and Negotiations, including any

and all meetings with adverse or associated 
parties, their attorneys or agents, telephone 
conversations or other efforts to settle 
cases or problems short of litigation or
after litigation has commenced.

(b) Investigation and Research, excluding legal
research but including examinations and 
opinions and any activity performed by the 
attorney or others under his direction in
ascertaining facts, finding and taking 
statements of witnesses and gathering inform
ation of any kind and shall include the type 
of expenses listed in C(3) when suit is not 
filed, that may be reasonably necessary to
the adequate legal representation of the 
client.

(c) Letter Writing and Document Drafting or 
Review, including drafting or review of 
leases, contracts, settlements releases, 
notarial acts, or any other type of legal 
document, or the filling out of forms.

C. Judicial and Administrative Proceedings
Maximum 
Per Year 
Per Family

The plan will pay up to the following amounts for 
fees and expenses attendant upon civil, criminal 
or administrative hearings, trials motions rules 
or appearances of any kind, before any judicial, 
quasi judicial, or administrative agency of any 
federal, state, or local government:

$325.00 1. Preparation and filing of pleadings briefs
and attendance at hearings or the trial.

40.00 2. Court costs and witness fees.
150.00 3. Out-of-pocket expenses and costs consisting

of depositions, stenographic fees, printing 
and copying, long distance toll calls, 
photography, bond premiums and scientific or 
technical assistance, report or tests, 
including medical examinations.



3.

Availability of this benefit shall be conditioned 
upon the prepayment by the employee of a $25.00 
deductible per case or suit when the covered 
employee is the plaintiff or moving party. This 
deductible shall not apply when the employee is a 
defendant or similarly situated.

D. Major Legal Expense Benefit
Maximum
Per

Case/Year 
Per Family
$800.00

Subject to the exclusions hereinafter listed.
In the event a covered member:
1. Is named as defendant in a civil suit in a 

trial court of general jurisdiction,
2. Is charged with a felony or misdemeanor by 

information or indictment, or,
3. Is named as respondent in any action before 

an administrative agency of the city, parish, 
state, or federal government,

he shall be entitled to all the benefits listed 
in "C" above, subject to the conditions and 
limitations therein stated, and in addition, with 
respect to all expenses incurred in excess of the 
limits stated in "C" above that would otherwise 
be covered, except for the maximum dollar 
limitations stated therein, he shall be entitled 
to reimbursement of eighty per cent (80%) of the 
next $1,000.00 of such expenses (being the 
maximum per year per family) over and above the 
said covered expenses.

II. EXCLUSIONS AND LIMITATIONS APPLICABLE TO COVERAGES 
Applicable to Coverages B, C and D.

1. Business Expenses
Legal fees and expenses incurred in connection 

with any business venture participated in by the' member, 
including all legal expenses for which a federal income tax 
deduction or allowance would be permissible as a business 
expense or capital investment.
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2. Controversies Involving Immediate Parties to the Plan.
Any judicial administrative, arbitration or other 

proceeding, problem or controversy wherein the Trust Fund, 
the Plan Administrator, the Trustees, the Settlor, any Labor 
Union, person, firm or organization that may be a party 
beneficiary or participant under this Trust Fund is either a 
plaintiff, defendant, or the equivalent and disputes 
concerning coverage under this Plan shall be subject to the 
mandatory arbitration provisions of the Plan.
3. Contingent Fee Cases

Any case not otherwise excluded from this Plan in 
which the member is a plaintiff or claimant and a contingent 
fee is normally and customarily charged, except that in such 
instances Benefit C(3), "Out-of-Pocket Expenses and Costs", 
shall be available upon the member and his attorney 
furnishing the Trustees an agreement for reimbursement to 
the Plan by preference and priority of all amounts advanced 
under this Plan out of any recovery settlement.
4. Fines and Penalties or amounts for which any member may 
be cast in judgment.
5. Charges that are unreasonable or for services that are 
unnecessary or for which no charge would have been made 
except for the existence of this Plan.
6. Physically Filling out and Filing Tax Returns

Advice and information on any tax problems are 
covered, however.
7. Class Actions or Interventions or Amicus Curiae Filings 
in any suit or controversy among other parties not involving 
the immediate and direct interests of the member. Two or 
more parties may not pool or combine their benefits for the 
purpose of asserting a claim in which they may have a mutual 
interest.
8. Any case in which defense or other legal representation 
is provided to the member through any policy or insurance or 
by any other means for which the member does not have to 
pay, including any and all actions arising under the 
arbitration or other provisions of any union collective 
bargaining agreement or any other such contract providing 
for the furnishing of legal services in behalf of the 
covered employee, except that coverage will be provided 
under this plan to such extent as may be reasonably 
necessary to protect the member’s interest in connection 
with questions of coverage or liability over and above the 
policy or contract limits.
9. "Shopping". The plan will not pay claims for services or 
advice when they involve a duplication of the same services 
or advice previously obtained in connection with the same 
problem and previously claimed for under the plan.
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III. EXPLANATION OF PLAN BENEFITS

A. Advice and Consultation

The attorney must determine and certify whether 
the• consultation led "directly" to the use of other 
services.

If, for instance, a single interview apparently 
ends the matter, claim will be paid on billing of the 
attorney thirty days after the interview and if further 
interviews or services are actually undertaken in connection 
with the cause at a later date, after this thirty-day 
period, they will be treated as new claims in new cases.

Interviews on a single problem may take place 
over a period of months, or on several occasions without any 
further work being performed. The thirty-day rule will be 
applied to each interview.

The attorney is charged with the responsibility 
for determining and certifying whether or not the interview 
leads to later work. The attorney is also charged with the 
responsibility for billing the plan within thirty days after 
any interview or consultation which he does not believe will 
lead to other work. The attorney may choose not to bill the 
plan at all.

The Trustees expect attorneys to treat any 
individual who comes to their office and who is covered by 
this plan exactly as they would treat any other client. No 
special consideration as to charging fees should be made in 
any circumstances. If it is the attorney’s practice to 
interview clients with minor or non-legal matters without 
charge in the hope that they will return for or with major 
and profitable legal business later, the Trustees feel that 
the attorney should not let the existence of this plan 
interfere with this practice. If the attorney is in the 
habit of charging for initial interviews, the Trustees want 
him to continue to do so if a client presents himself under 
this plan.

The Trustees ask that all attorneys conduct 
themselves, their offices and their routine billing and 
professional practices for persons participating in this 
plan in the same manner as if the plan did not exist.

The plan will reimburse the attorney and/or 
client to the extent provided and no more. The plan is an 
aid and assist to legal help. It is not designed or meant to 
cover all persons for all their legal needs. It is designed, 
like medical insurance, to cover a significant portion of 
those needs, but not to pay all expenses.
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Many persons think that the advent of medical 
insurance precipitated the disastrous rise in medical costs 
that has taken place over the past ten years the organized 
bar would hope that such charge might never be leveled at 
the legal profession on account of legal insurance. One of 
the principal purposes of this plan is to get people 
lawyers' offices before they suffer drastic difficulties 
that require heavy expenditures. It is designed to gain the 
middle and lower-income groups' confidence in their ability 
to seek preventive legal advice without incurring unknown 
and unknowable charges.

The option to charge for some office work, as 
opposed to advice and consultation only, under this benefit, 
rather than benefit "B", is discussed in the following 
section.

Any covered employee or dependent may use this 
benefit for any purpose covered by the definition of "legal 
services" in Section IV. The exclusions listed in Section II 
or elsewhere, are not applicable to this benefit.

B. Office Work
The benefit means simply that by the payment of a 

$10.00 fee the client may obtain legal costs and services of 
the types outlined up to $260.00 in value.

The client pays the first $10.00, the plan pays 
the next $250.00, the client pays any further amounts over 
this $260.00.

The payment of the deductible is an absolute 
requirement that cannot be waived by the attorney or client 
or by them jointly. They must both certify that it has been 
paid in fact in order for any other benefits under this plan 
to be payable.

Office work of the types listed may and usually 
does extend into the litigation stages of a case, in which 
event these benefits continue to be payable, in addition to 
the litigation expenses subject to the per case/year limit
ations stated.

This benefit is designed to cover physical work 
and out-of-pocket costs in performing the various services 
listed and to reimburse the attorney for his time spent in 
these activities. It is not intended to cover legal research 
or other efforts to find out what law is applicable to any 
given problem, but rather to furnish the ways and means for 
finding and determining the facts applicable to the problem. 
It also includes the attorneys' fees for doing this which 
will necessrily include the time and effort spent in thought- 
arid cogitation on the problem for which the attorney is 
expected to charge his normal and customary fees.
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The listing of types of services is intended as 
descriptive and not as limiting or excluding. For stat
istical and research purposes, however, claim forms will 
require to the extent possible a breakdown of charges 
itemized under each of the three categories (a) Conferences 
and negotiation (b) Investigation and research and (c) 
Letter writing, document drafting and review.

It is not intended that the $10.00 deductible be 
required for simple mechanical functions that lawyers may 
often perform for clients in the course of a single office 
visit, such as the notarization of an auto license transfer, 
review of a simple credit sale agreement, a telephone call 
to and agency or attorney, etc., and provision is, 
therefore, made for the payment of fees for such services 
under the benefit "A", which is not subject to a deductible. 
If the fee for any such service is between $25.00 and 
$35.00, the claim will be made under benefit "A”, and the 
client will pay the difference. If the fee is greater than 
$35.00, the client will pay $10.00 and the claim made under benefit "B".

C. Judicial and Administrative Proceedings.
This broad language is intended to include 

courts, juries, coroners, hearing officers, arbitrators, 
magistrates, justices of the peace, mayors, tribunals, 
legislative committees, commissions, commissioners, 
inquests, panels, investigative bodies, boards, and other 
such agencies of all types constituted by or under color of 
governmental authority - in other words, the entire grant of 
formal actions before official bodies of every kind that 
might assert jurisdiction over the person, property, or 
interests of the covered employee. If any agency is not 
apparently covered by the express language of the benefit 
summary, the attorney and client are requested to apply to 
the administrator and/or trustees for a ruling as to 
coverage.

For purposes of the deductible, the attorney must 
determine and certify whether his client is a moving or 
instigating party to the proceedings. The adversay process 
leads to the same person being both a plaintiff and 
defendant by reconvention, counterclaim, set-off, etc., in 
many instances. The deductible is applicable only to the 
initiation of proceedings. If the covered member is cast in 
a subsidiary or ancillary role as respondent or mover, 
plaintiff, or defendant, after initial proceedings have been 
instigated, the deductible does not apply again.

The dollar limitations stated in the plan will 
not be affected by set-off, counterclaim, third-party 
demands, etc. Cases including such ancillary proceedings 
will be treated as one case for purposes of the deductible 
and the limitations.
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D • Major Legal Expense Benefit.
This benefit simply provides co-insurance on an 

80/20 basis in connection with expenses of litigation that 
exceed the maximums stated in benefit "C" whenever the 
covered client is a defendant in a civil or criminal action. 
The plan will pay 80% of all fees incurred up to $1,000.00 
in excess of the amounts paid and the deductibles under the 
"basic" benefits. Thus the plan’s limit of liability under 
this benefit is $800.00. Payment of the other 20% is 
mandatory as a condition precedent to any reimbursement 
under this benefit. The same annual and per case limitations 
apply as in the other benefits.

IV. GENERAL RULES

1. Dependent Coverage.
Eligible dependents are an eligible employee's

(a) Spouse
(b) Each unmarried child who has not reached his 19th 

birthday.
"Child" means and includes stepchild, adopted child, or any 
child of whom the employee has care, custody and control 
under a court decree, or any other child under 19 living in 
the household of the employee, provided such child is wholly 
dependent upon the insured person for support and 
maintenance.

However, unmarried dependent children shall 
remain covered up to their 23rd birthday provided they are 
enrolled in an accredited high school or college and are 
dependent upon the employee for support and maintenance; and 
dependent children whose coverage would otherwise terminate 
solely due to attainment of the age 19 shall continue to be 
considered eligible while they are- incapable of 
self-sustaining employment by reason of mental retardation 
or physical handicap, and satisfactory proof of this fact is 
furnished to the Trustees within thirty (30) days after the 
dependent reaches 19 years of age.

2. Domestic Relations Cases.
In domestic relations or any other type of case 

in which the interests of any other family members or 
dependents are opposed to that of the covered member 
benefits shall not be extended to any other family members 
or dependents except upon the written authorization and 
consent of the covered member himself.
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3. Cases other than contingent fee cases in which costs 
and/or attorneys' fees are recoverable.

Such cases are not excluded under this plan. The 
client and attorney, however, must agree in writing before 
such case is undertaken that the plan shall be reimbursed 
for any and all payments made under it by preference and 
priority from the first proceeds of any settlement or
recovery of costs and/or attorneys' fees in such cases.
4. The Plan cannot be used by proxy.

Each and every problem must be related to the
claimant, must concern his own affairs and be personally
presented by the claimant.
5. Coverage year.

This will be defined as one year from the effect
ive date of an individual's initial coverage under the plan.

If more than one case is handled in any one year, 
or if the same case extends through more than one coverage 
year, no more than one year's applicable limitations will be 
paid for one case and no more than one year's applicable
maximums paid in any one year for all work on every case of 
every nature.
6. Billing and claims.

No claims will be paid prospectively or in 
advance. Payment may be made to the client as reimbursement 
for fees or costs paid by him to an attorney or the benefit 
may be paid directly to the attorney upon assignment to him 
by the client. In each instance, however, both attorney and 
client must sign and execute the necessary claim forms.

The Trustees suggest that attorneys bill the plan 
within thirty days of the date any service is rendered or 
costs are incurred under it, in order to protect the client 
and attorney against an inadvertent "build-up" of costs and 
expenses in excess of the coverage limits without full 
awareness of the limits applicable.

Claims shall be submitted to and paid by the 
administrator designated by the board of trustees.
7. Management and Administration.

The plan shall be conducted and managed by and 
through a board of trustees established in accordance with a 
trust, agreement executed by the Shreveport Bar Association 
with advice and approval of the participating group.
8. The Dollar Limitations.

The maximums are applicable to each individual 
case undertaken, with the further proviso that no more than
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the stated maximums will be paid in the sense of billing and 
reimbursement to the attorney in any one year also.

Thus when a client has a case in litigation that 
may take a year or more to try or settle, and, in the 
meantime, has other problems or claims under the plan, the new problems may be claimed and paid for under the plan, but 
the client and attorney must know that if the services for 
these other cases occur in the same year as the case already 
in process, no more than the maximums will be paid for all 
the work combined, on the basis of the first case instituted 
in order of time being paid for first until the maximum is 
reached.

However, if benefits A or B or C have not been 
used at all in any year, then and in that event the plan 
member may have the benefit of a "carry-over” not to exceed 
one year's benefits to any future year in which such 
benefits may be needed on account of legal work on more than 
one case in that year. Thus a client who has not made any 
claim in 1970, may have two cases in 1971 and receive the 
maximum payments on each of them.

The benefit is wiped out for any year in which it 
is used at all. The carry-over is allowed only as a bonus 
for not using the benefit at all during any given coverage 
year.
9. Legal Services.

The types of services covered by the plan are 
those included in the definition of "Practice Law" in R.S. 
37:212, including:

"(1) In a representative capacity, the appearance as an 
advocate, or the drawing of papers, pleadings or 
documents, or the performance of any act, in 
connection with proceedings, pending or prospect
ive, before any court of record in this state; or

(2) the advising or counseling of another as to 
secular law, or

(3) in behalf of another, the drawing or procuring, or 
the assisting in the drawing or procuring of a 
paper, document, or instrument affecting or 
relating to secular rights, or

(4) the doing of any act, in behalf of another tending 
to obtain or secure for the other the prevention 
or the redress of a wrong or the enforcement or 
establishment of a right.

(5) Performing as a notary public, any act necessary 
or incidental to the exercise of the powers and 
functions of the office of notary public."
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Clients covered by this program may be reimbursed 

for fees and costs incurred on account of the employment of 
any licensed attorney in Louisiana or elsewhere in the 
United States who submits claim or certification of services 
rendered under this plan and agrees to abide by the 
arbitration and other provisions of the rules stated herein.
11. Disputes or controversies concerning the Plan.
(a) As to fees charged under the plan. Any client or the 
Board of Trustees of the plan may object to the payment of 
any fee or charge submitted for payment hereunder on the 
grounds that it is unreasonable or in excess of normal and 
customary charges for similar services among competent 
practitioners according to prevailing standards in the place 
where the services are rendered. In the event of any dispute 
over fees or payments under the plan, the parties shall 
submit the matter to arbitration in accordance with the 
general arbitration rules of the American Arbitration 
Association and shall be bound by the decision so reached. 
No suit shall lie against the Trustees or any client or 
participant in this plan unless
(b) Questions of coverage or amounts of coverage. Any such 
questions arising between or among the parties, the 
administrator, the Trustees, the participants or attorneys 
shall similarly be submitted to arbitration under the 
general rules of the American Arbitration Association, all 
such parties agreeing to be bound by the decision of the 
arbitrator. No suit shall lie against any party by any other 
party in interest hereunder unless and until these 
conditions precedent have been met.
12. Appeals.

Fees and expenses attendant upon appeals or 
applications for writs may be claimed for and paid under 
benefits "C" and "D", subject to the case and year maximum 
limitation expressed. The appeal will not be considered as a 
separate case, but simply as a continuation of one case, for 
purposes of the maximums.

V. INSTRUCTIONS FOR USE

A. General Conditions.
Members wishing to use the plan are asked to 

apply to the Administrator for certification of their 
eligibility and qualification for coverage.
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Eligibility is based upon union membership.
Eligible members under this plan may seek the 

services of any attorney anywhere at any time. The plan does 
not govern or alter in any way the usual and customary 
attorney-client relationship. I.t consists simply of a 
unilateral obligation upon the part of the plan to reimburse 
the client or attorney for certain legal costs an services 
to the extent provided and subject to the dollar limitations 
set forth in the plan.

Neither the Shreveport Bar Association, Local 
Union 229, Laborers International Union, the Administrator, 
nor any other party guarantees ,the payment of any costs of 
fees incurred except those provided in this plan and 
incurred through the end of the 2nd month following the date 
of certification of eligibility, or through the end of the 
month following any date upon which notice is mailed to the 
member's address of the cessation of benefits under the 
plan. This means that if certification is dated February 
5th, benefits would be promised only through April 30th. 
Eligibility will continue, however, as long as the client 
remains a member in good standing of Local 229 or until the 
program is terminated.

The member shall freely and upon his own respons
ibility employ an attorney of his choice to perform the 
services or convey the advice he seeks. His relationship 
with the said attorney shall be governed by the arrangements 
for fees and services he has privately and individually 
agreed upon and is in no way governed by this plan.

The Sponsors, Union, or Aministrator are not the 
guarantors of the skill, quality or capability of the 
attorney selected. The client releases them and their agents 
individually and collectively from any liability for the 
results or outcome of any case or problem. Attorneys 
handling matters under this plan are governed by all 
existing laws, usages and customs and rules concerning the 
practice of law in this state and nothing in this plan is 
intended to heighten or diminish his professional 
responsibilities to his client ,or the client's obligation to 
him under the law.

B. Eligibility.
Eligibility for coverage under this plan is based 

upon Union membership. Dues are payable monthly with a 
thirty-day grace period, which in practice amounts to a 
sixty-day grace period before membership actually lapses.

Certification of coverage is good, therefore, 
through the last day of the second month following the month
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in which it is issued. Thus a certification issued on 
February 20th is good through April 30th. A certification 
issued March 1st is good through May 31st.

For this reason, attorneys and clients must 
submit a status report (Form 5) not later than the 10th day 
of the second month following the date of the certification. 
A report will be due not later than April 10th for a 
certification issued on February 20th. A report will be due 
not later than May 10th for a certification issued March 
1st. Subsequent reports must be made by the 10th of each 
succeeding month. If the client has ceased to be a member of 
the union and thus not entitled to further benefits under 
the plan, the attorney and the client will immediately be 
notified upon receipt of the prior month's report.

In the event a client is de-certified, a final 
bill should be submitted covering work through the month in 
which notice is received and the. client advised that no 
further benefits are payable under the plan.

The attorney and client may thereafter make any 
arrangement they wish for continued hanling of any 
unfinished business pending, or the attorney may withdraw as 
counsel. Attorneys are asked to treat clients covered under 
this plan in exactly the way they would handle any other 
client in accordance with their normal office practices, 
except for the reporting requirements set forth above.

C. Forms and Reports
As consideration for the reimbursement or 

payments provided in this plan, however, the attorney and 
client agree to furnish the information requested by the 
various claim and data forms and to cooperate with the Bar 
Association, the American Bar Foundation and the 
Administrator in the collection of information necessary to 
evaluate the value and workability of this program. The 
Foundation, the Association and the Administrator obligate 
themselves not to divulge or publish any employee's or 
attorney's name in connection with any data collected and 
will maintain the confidentiality of any and all information 
submitted which will be used for research purposes by the 
American Bar Foundation and Shreveport Bar Association and 
for no other purposes.

The Plan uses the following forms:
1. Pre-Claim Application and Certificate of Eligibility.
2. Instructions.
3. Interview report if case is not accepted or no charge is 

made.
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4. Opening case report.
5. Attorney's monthly status report.
6. Billing and claim form.

The attorney may keep the pre-claim application, 
certification and instruction sheet for his files. If the 
case is not accepted and no billing is made, the attorney is 
requested to simply tear off the "Interview Report" (Form 3) 
and mail it back to the Administrator.

It will not be necessary in such case to fill out 
any other forms.

If the case is accepted, it is requested that 
Form 4 ("Client Interview Form and Opening Case Report") be 
returned immediately.

For the reasons stated under "Eligibility" above, 
it is essential that the monthly status report, Form 4, be 
submitted on all outstanding cases under the plan not less 
often than the 10th of each month covering work performed 
during the preceding month.

In addition to these reports, necessary for 
purposes of research and analysis by the American Bar 
Foundation, attorneys are invited and urged to submit their 
general comments upon this program or any aspect of it, 
either favorable or unfavorable. The purpose of the project 
is to develop experience and test the reaction of attorneys 
and clients to its workings.

The Administrator and the Shreveport Bar Assoc
iation and American Bar Foundation will particularly welcome 
any and all suggestions, comments or criticisms concerning 
form and procedures.

D. Billing and Claims
A billing and claim form has been devised to 

allow efficient recovery of research data concerning the 
working of the plan and attorneys are urged to use it if 
possible. Bills may be submitted at any time. The Assoc
iation urges that billing be kept as current as possible so 
the clients will not be surprised by bills in excess of the 
coverage provided in connection with work initiated under 
the plan.

If the form is not suitable, however, for any 
particular billing situation, attorneys are asked to submit 
any form of bill that will adequately describe the services 
performed and the part of the plan under which claim is made.
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When a claim is for consultation only, benefits 
will not be paid under any other sections of the plan. When 
a claim is made under any of the other sections, no payment 
will be made for consultation.

Attorneys are urged to submit bills for consult
ation and advice not later than thirty days from the date 
the services were rendered, if it appears that the consult
ation will lead to no further work under the plan.

It is not the intent of this plan to regulate or 
attempt to suggest the amount of any fee that should or 
should not be charged by any attorney for any service. This 
plan will reimburse and help pay for fees and charges up to 
the limits stated and no further. These limitations do not 
imply any suggested maximum or minimum charges of any kind.

Any attorney may accept or reject any work 
tendered to him by any beneficiary under this plan and may 
withdraw or resign as counsel for the client at any time 
and/or for any reason consistent with his duties under the 
Canon of ethics, including inability of the client to pay 
his fee or the costs.

Similarly, a client may discharge his attorney 
subject to the general law existing on this subject.

These are intended as general statements of the 
relationship normally existing between attorney and client.

The attorney and client may vary the effect of 
the above by any lawful contract of employment they may wish 
to enter into.

The client is responsible for payment of all fees 
charged. This plan constitutes a promise to reimburse the 
client or his attorney to the extent provided. The client 
may assign his benefits under the plan to his attorney or 
pay the attorney and be reimbursed directly by the plan.

It is, perhaps, needless to say that the sponsors 
hope that attorneys will not take advantage of the existence 
of the plan to perform unnecessary services or to charge for 
services for which they would not ordinarily charge. By the 
same token, the sponsors hope that clients will use the plan 
to obtain services that they need but would not ordinarily 
obtain because of inability to pay.

Neither the Shreveport Bar Association nor the 
union can guarantee the continuance of this program for any 
given length of time. It is designed as an experimental 
project funded by donations from educational and charitable 
agencies with a view of developing cost and usage experience 
to test the feasibility of such plans. It is hoped that 
sufficient funding will be available to continue the program 
for two years. The sponsors may, however, discontinue the
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program at any time upon notification to the union and will 
not be responsible for claims incurred thereafter.

16. 

program at any time upon notification to the union and will 
not be responsible for claims incurred thereafter. 



FORTEMENT ASSOCIATION, INC.
(A Maryland Non-Profit Corporation)

CERTIFICATE OF BENEFITS
Family or Individual - Comprehensive Legal Service - 

Tax Preparation - Criminal

NOTICE OF CANCELLATION - This certificate describes the 
benefits, exclusions and general provisions of your pre-paid 
legal services plan. YOU SHOULD READ THIS CERTIFICATE 
CAREFULLY. You may cancel your membership, with full refund, 
within thirty (30) days of your effective enrollment date by 
furnishing Fortement written notice of your intention to 
cancel your membership in the Plan.
PLAN BENEFITS - Plan Members shall have available the * 1
services of a Firm of Attorneys for purposes of rendering to 
each plan member in his or her Service Area the personal 
non-business legal services hereinafter described. Subject 
to the provisions and exclusions hereinafter contained, said 
legal services shall be rendered without limitation as to 
the amount of time required for performance.
1. PREVENTIVE LAW - Firm shall provide each Plan Member 
with legal advice by telephone or direct office consultation 
on any problem the Plan Member believes to be of a legal 
nature. Firm shall explain to Plan Member the legal princi
ples involved and evaluate Plan Member's legal position 
and/or legal risk or exposure.
2. SIMPLE WILLS - Firm shall prepare for Plan Member, at 
Plan Member's request, what is commonly regarded as a 
"simple will", i.e., a will which does not include the 
creation of any trust or other continuing estate. Firm shall 
also provide for the periodic review and amendment of the 
wil or the preparation of one or more codicils to reflect 
changing circumstances in the testator's affairs.
3. PROBATE - Firm shall provide Plan Member with legal 
representation in any probate matter or guardianship, 
including, without limitation, petitions to probate Plan 
Member's estate or any other estate in which Plan Member has 
a legal interest. In connection with rendering said 
services, firm shall credit Plan Member with a One Thousand 
Dollar ($1,000) reduction from its normal and usual fee. 
Federal and state estate and inheritance tax return not 
included.
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4. BANKRUPTCY - Firm shall provide Plan Member with all 
necessary legal representation, including preparation of 
forms and representation at creditor's meetings, in Plan 
Member's voluntary non-business or wage earner bankruptcy. 
Any litigation incident thereto is excluded.
5. ADOPTION PROCEEDING - Firm shall provide Plan Member 
legal assistance, including representation in the 
appropriate court, in any uncontested adoption in which Plan 
Member is a party.
6. BIRTH CERTIFICATES - Firm shall provide Plan Member 
with legal assistance in establishing his or her place and 
date of birth.
7. CHANGE OF NAME - Firm shall provide Plan Member with 
legal assistance and representation in any change of name 
proceeding.
8. PREPARATION OF NON-COMPLEX LEGAL DOCUMENTS - Firm shall 
prepare for Plan Member any standard legal documents which 
do not involve unique, complex or extraordinary provisions.
9. ADMINISTRATIVE AND OTHER JUDICAL RECOVERIES - Firm 
shall represent Plan Member in connection with effecting any 
recovery (if permitted by applicable statute) against a 
state, country, city, or local subdivision arising out of 
civil loss or crime against person or property. Firm shall 
represent plan member in any civil or administrative actions 
in connection with injuries sustained to person or property, 
for the deprivation of or injury to
statutorily guaranteed rights or for 
grievances that are actionable at law 
shall provide Plan Member 
prosecution, collection and

constitutionally or 
the adjustment of 
or in equity. Firm 

with representation in the 
enforcement of any monetary

claim for damages where the amount to be collected is less 
than or equal to One Thousand Dollars ($1,000). If the 
recovery is greater than One Thousand Dollars ($1,000), Firm 
may assess its normal and usual fee with respect to the 
excess over One Thousand Dollars ($1,000). If the relief 
sought includes remedies other than monetary damages, or if 
the Plan Member and Firm agree to have the Firm work at an 
hourly rate, than Firm shall credit Plan Member with a One 
Thousand Dollar ($1,000) reduction from its normal and usual 
fee.
10. REAL ESTATE TRANSACTIONS - Firm shall provide Plan 
Member with legal assistance in the purchase, sale, or 
lease, including any closing connected therewith, of any 
dwelling which is used by the Plan Member and his or her 
family as their principal residence. Title search not 
included.



11. CLAIMS FOR CIVIL RECOVERY - Firm shall represent Plan 
Member, as plaintiffs, in civil and administrative actions 
in connection with injuries sustained to person or property, 
for the deprivation or injury to constitutionally or 
statutorily guaranteed rights, or for the adjustment of 
grievances that are actionable at law or equity. Firm shall 
provide Plan Member with representation in the prosecution, 
collection and enforcement of any monetary claim for damages 
where the amount to be collected is less than or equal to 
One Thousand Dollars ($1,000). If the recovery is greater 
than One Thousand Dollars ($1,000), Firm may assess its 
normal and usual fee with respect to the excess over One 
Thousand Dollars ($1,000), or if the Plan Member and Firm 
agree to have the Firm work at an hourly rate, then firm 
shall credit Plan Member with a One Thousand Dollar ($1,000) 
reduction from its normal and usual fee.
12. CLAIMS AGAINST INSURANCE COMPANIES, INSURED MOTORISTS, 
OR UNINSURED MOTORISTS - Firm shall represent plan member, 
as plaintiff, in civil and administrative actions in 
connection with claims against insurance companies, insured 
motorists, uninsured motorists, or state maintained funds. 
Firms shall provide Plan Member with represntation in the 
prosecution, collection and enforcement of any monetary 
claim or damages where the amount collected is equal to or 
less than One Thousand Dollars ($1,000). If the recovery is 
greater than One Thousand Dollars ($1,000), Firm shall 
assess its normal and usual fee with respect to the excess 
over One Thousand Dollars ($1,000), or if the Plan Member 
and Firm agree to have Firm work at an hourly rate, then 
Firm shall credit Plan Member with a One Thousand Dollar 
($1,000) reduction from its normal and usual fee.
13. CONSUMER LAV/ - Firm shall represent Plan Member in any 
claim against a manufacturer or distributor for defects in 
any product or service, or in the recovery on any warranty 
given in connection with the sale of any product, or service 
where such claim is in excess of Twenty-Five Dollars ($25). 
No litigation shall be instituted for any claims less than 
Two Hundred Dollars ($200). If the recovery is greater than 
One Thousand Dollars ($1,000), Firm shall assess its normal 
and usual fee with respect to the excess over One Thousand 
Dollars ($1,000), or if Plan Member and Firm agree to have 
Firm work at an hourly rate, then Firm shall credit Plan 
Member with a One Thousand Dollar ($1,000) reduction from 
its normal and usual fee.
14. PUBLIC LAW - Firm shall provide Plan Member with 
assistance in completing any forms for public welfare 
benefits to which Plan Member may be entitled. 15
15. DIVORCE, SEPARATION, OR ANNULMENT - Firm shall provide 
Plan Member legal assistance and representation in the 
filing and prosecution of any complaint for a divorce, 
separation, or annulment, or any modification thereto, or 
for any defense to such complaint. Included herein are
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claims for support, alimony, or child custody as well as any 
negotiations to attempt to effect a property settlement or 
support order. Firm shall credit to Plan Member a One 
Thousand Dollar ($1,000) reduction in its normal and usual 
fee for such assistance and/or representation. Subsequent 
modifications to any court ordered determinations procured 
on Plan Member's behalf hereunder shall not be considered as 
part of the original case or matter. Ninety day waiting 
period from initial effective date.
16. JUVENILE COURT PROCEEDINGS - Firm shall represent any 
dependent child of Plan Member, or Plan Member and spouse 
when necessary, in any juvenile proceedings against a 
dependent child, provided that the juvenile authorities have 
not waived jurisdiction. Firm shall credit to Plan Member a 
One Thousand Dollar ($1,000) reduction from its normal and 
usual fee where Firm provides such representation.
17. DEFENSE OF MOTOR VEHICLE VIOLATIONS - Firm shall 
provide Plan Member with legal representation in any 
non-jury criminal misdemeanor proceeding (and in any 
administrative proceeding incident thereto) involving the 
violation of any Motor Vehicle Code. Firm shall credit to 
Plan Member a One Thousand Dollar ($1,000) reduction from 
its normal and usual fee where Firm provides Plan Member 
with legal representation in any felony or jury trial 
proceeding (and in any administrative proceeding incident 
thereto) involving the violation of any Motor Vehicle Code.
18. DEFENSE OF CIVIL ACTIONS - Firm shall represent Plan 
Member in any civil trial or administrative actions in which 
he or she is a defendant or respondent. Firm shall credit to 
Plan Member a One Thousand Dollar ($1,000) reduction from 
its normal and usual fee for such representation.
19. CREDIT ACTIONS - Firm shall provide Plan Member with 
legal assistance in arranging payments to creditors when 
Plan Member is unable to meet his or her current or long 
term financial obligations.
20. DEFENSE OF FEDERAL AND STATE CRIMINAL ACTIONS - Firm 
shall provide Plan Member with legal representation, not 
previously provided for under Defense of Motor Violations, 
in any non-jury criminal misdemeanor proceeding (and in any 
administrative proceedings incident thereto) involving the 
violation of any federal, state, or local criminal code, law 
or ordinance. Firm shall credit to Plan Member a One 
Thousand Dollar ($1,000) reduction from its normal and usual 
fee where Firm provides Plan Member with legal represent
ation in any felony or jury trial proceeding (and any 
administrative proceedings incident thereto) involving the 
violation of any federal, sate, or local criminal code, law 
or ordinance.
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21. PREPARATION OF A TAX RETURN AND TAX ADVICE - Tax
Service Firm shall prepare annually for Plan Member and
spouse only, if married, all joint federal, state, and
territorial (if applicable) tax returns; or, if not married, 
a single federal, state, and territorial (if applicable) tax 
return. Tax Service Firm will also render non-business tax 
advice to Plan Member on request. Tax Service Firm shall 
assess a nominal fee for business-related tax advice. In the 
event the Internal Revenue Service (IRS) or revenue 
gathering agency of any state, territory, or political 
subdivision questions or challenges the return of any Plan 
Member, Tax Service Firm shall assist Plan Member in
obtaining a Legal Representative to represent him before the 
revenue gathering agency. The fee arrangement shall be as 
agreed upon between Plan Member and the Legal Represent
ative. For excluded services, see paragraph 15 below.
SERVICES EXCLUDED - Services in the following matters are 
excluded from coverage under the terms of this plan:
1. No service shall be provided that will violate Public 
Law 93-95, 93rd Congress (Employees Retirement Income Security Act of 1974);
2. Controversies between Plan Member and his Employer, his 
Union, or the sponsoring Association or Group, membership in 
which entitled Plan Member to benefits; hereunder.
3. Controversies involving any judicial, administrative, 
arbitrative, or other proceeding, in which any party to the 
Plan, including Fortement Association, Mener Corporation, 
Mercatus Corporation, Firm, regional director, director, or 
any Plan representative or agent, or any other company or 
agency exercising fiduciary responsibilities with respect to 
the administration of the Plan, is a party;
4. Class Actions, interventions or Amicus Curiae filings 
in any suit or controversy not involving the immediate and 
direct interest of Plan Member;
5. Any case in which legal representation is provided 
through any agency, association or other entity which will 
represent Plan Member without charge;
6. Any case in which legal representation is provided 
through insurance or other indemnification;
7. Legal representation in connection with any business 
venture or investment matter participated in by the Plan 
Member, including, but not limited to partnerships, corpora
tions, sole proprietorships, joint ventures and similar 
commercial activities, and any patent, trademark, copyright 
or other intellectual property matters;
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8. Court, administrative actions, or event instituted by 
or against Plan Member prior to Plan Member's official 
enrollment in Plan;
9. Representation involving the purchase, sale, or lease 
of "investment" or income producing property;
10. Searches of title to real estate and the issuance of a 
title certificate or policy;
11. Any appellate court proceedings;
12. Tax controversies, including, but not limited to, 
appelate-administrative proceedings, and rax litigation 
before the U.S. Tax Court, U.S. Court of Claims, or other 
federal, state, territorial or local courts;

% 13. Any civil litigation, by or against Plan Member, in
which amount involved does not exceed Two Hundred Dollars 
($200) or in which Plan Member is the plaintiff and it 
reasonably appears that a judgment in Plan Member's favor 
could not be satisfied;
14. Any matter deemed by Law Firm to be frivolous, 
spurious, or otherwise without merit;
15. Any tax preparation services involving the following:

a. Preparation of tax returns on any form which is not 
otherwise published and made available to the taxpayer 
for the purpose of accounting for personal income to 
the United States, or to any state, territory, or 
political subdivision in which Plan Member is 
domiciled.
b. Preparation of more than one annual tax return each 
for the United States and any state or territory, and 
political subdivision thereof (i.e., one Federal, one 
state and one local return per year is covered);
c. Preparation of any return in respect to any estate 
or trust for purposes of accounting to rhe United 
States, or to any state, territory, or political 
subdivision thereof for any estate or death taxes;
d. Preparation of foreign tax returns or preparation 
of an accounting of foreign income to the United 
States, or to any state, territory, or political 
subdivision.
e. Tax Service Firm 
interest or penalties 
because of errors, or 
tion supplied by Plan

shall not be responsible for 
assessed against a Plan Member 
incorrect or incomplete informa- 
Member to tax preparer.
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f. Plan Member shall be eligible to have his tax 
returns prepared for the taxable year that he becomes a 
Plan Member, provided that he was enrolled in the Plan 
prior to October 16th of such year. Plan Member agrees 
to furnish to the Tax Service Firm no later than March 
15th each year all information necessary for the 
preparation of his tax returns. Plan Member will be 
eligible for tax return preparation services if he 
fails to provide the necessary information to the Tax 
Preparing Firm.
g. Preparation of any schedules or statements pertain
ing to the income, sale, or transfer of business 
ventures; capital assets; farms; income averaging; 
rentals and rental properties; investment; tax and 
similar credits. If the law requires that one or more 
of the above schedules or statements be prepared, Tax 
Service Firm shall automatically prepare same, provided 
Firm's additional charges therefore will be less than 
an additional Twenty Dollar ($20) charge. If the 
charges for preparing the above schedules or statements 
exceed Twenty Dollars ($20), Tax Service Firm shall 
contact Plan Member for express permission to complete 
the return before proceeding.

GENERAL PROVISIONS RELATING TO PLAN MEMBERS:

1. PLAN MEMBER - The "Plan Member" shall be any party who 
pays fees directly, or on whose behalf payments are being 
made, for membership in the Plan. "Plan Member" shall also 
have the meaning ascribed to it in Section 4 below.
2. EFFECTIVE DATE - The effective date for enrollment in 
the Plan and for Plan Member's entitlement to all benefits 
derived therefrom shall be the date indicated in the 
Participation Agreement executed by Fortement and the Member 
Subscriber.
3. JUDICIAL AND ADMINISTRATIVE PROCEEDINGS - Coverage 
under the plan shall include actions and proceedings before 
decision-making bodies, courts and tribunals of any kind 
that might assert jurisdiction over the person, property or 
interests of the Plan Member. In doubtful cases, either the 
Firm or the Plan Member shall apply to Fortement for a 
ruling on coverage.
4. FAMILY PLANS - Family Plans provide benefits for the 
Plan Member and persons with the following relationships to 
the Plan Member: (1) Spouse (including common-law) and (2) 
any unmarried child (including adopted, step, and foster 
children) under twenty-one (21) years of age who has the
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same residence as the Plan Member and who is substantially 
dependent upon the Plan Member for his support and 
maintenance. Thus, in the context of a "family plan", the 
term "Plan Member" as used herein, and unless otherwise 
indicated, shall include Plan Member's spouse and dependent 
children, if any.
5. INDIVIDUAL ONLY PLANS - "Individual Only Plans" provide 
benefits solely for the enrolled Plan Member.
6. COVERED MEMBER - Where any conflict arises between or 
among family Plan Members, the covered Plan Member shall be 
the party who pays fees directly, or on whose behalf 
payments are being made, to effect membership in the Plan. 
When family members are making joint contributions, the 
covered member will be the person indicated as the plan 
member on the enrolling application.
7. NUMBER OF EVENTS COVERED - Plan Members shall be 
entitled to the benefits provided for herein without limita
tion in any one contract year to the number of matters 
requiring legal services.
8. GEOGRAPHIC RECIPROCITY - Plan Member shall have the 
same covered benefits provided for hereunder in each Service 
Area in which Plan Member is in need of legal representation 
and in which Fortement has a Designated Firm.
9. COSTS - It is expressly understood that benefits are 
limited to payment of fees for services provided by 
Designated Law Firm and Tax Service Firm and that all costs 
and expenses otherwise incurred in connection with any legal 
assistance or representation to be rendered herewith 
including such costs as court filing fees, service or 
process fees, deposition and discovery costs, fines, 
penalties, damages, travel expenses, long distance telephone 
calls and duplicating costs shall be borne, and paid at 
Firm's request by Plan Member.
10. PLAN SUMMARY - Fortement shall provide Member 
Subscriber with a copy of the Fortement Association Trusteed 
Pre-Paid Legal Plan and shall also provide Plan Member with 
a Plan Summary describing in everyday language the legal 
services and benefits provided for under the plan.
11. MEMBERSHIP CARD - Also, Fortement shall provide Plan 
Member with a membership card which will include Fortement's 
address and telephone number, Plan Member's name, account 
and plan number; and his Designated Law Firm's name, 
address, and telephone number. 12 * * *
12. MEMBER PARTICIPATION - Plan Member participation shall
be a twelve-month Plan year basis commencing on Plan
Member's effective date regardless of the manner of fee
payment schedule selected by the Member Subscriber. Where



Plan Member is paying all, or some part, of the fees for 
this Plan, Plan Member may withdraw from participation in 
the Plan, however, Plan Member may not so withdraw when Plan 
Member has had occasion to use any of the benefits provided 
hereunder, in which event Plan Member agrees that he will 
continue his participation in the Plan, and pay his fees for 
at least the remainder of his Plan year.
13. NON-PAYMENT OF FEES - Fortement shall be responsible to 
provide a Plan Member with his Designated Law Firm only when 
Fortement has received the appropriate enrollment fee from 
the Member Subscriber on behalf of Plan Member. Furthermore, 
Fortement shall not be responsible for any fees collected by 
Member Subscriber on behalf of the Plan Member and not 
remitted to Fortement.
14. GRACE PERIOD - Fee payments under the Plan may be made 
monthly, quarterly, semi-annually, or annually. Despite late 
payment of fees,' Plan coverage shall remain in effect for 
thirty (30) days following the due date for payment. 
However, all coverages hereunder shall terminate upon 
expiration of the grace period.
15. SUBSEQUENTLY DISCOVERED EVENTS - In the event Plan 
Member's coverage terminates hereunder on account of 
non-payment or cancellation, and Plan Member shall discover 
the existence of an event or occurrence which gave rise to a 
legal problem during the period of time that coverage was in 
existence, Plan member shall be fully entitled to his Plan 
benefits but only if such matter is submitted to his 
Designated Law Firm within 60 days after termination of his 
coverage. Evidence of an event or occurrence for purposes of 
this section shall consist of any of the following: (1) a 
dated letter, memorandum, sales receipt or other document 
giving rise to or establishing the date of the legal 
problem; (2) an overt event, the date of which can be 
established through any written document or third party 
reports; or (3) any other event declared by Fortement to 
come within the provisions of this section.
16. RIGHT OF PLAN MEMBER TO SELECT ATTORNEY - Plan Member 
shall not be required to use his Designated Firm for any 
legal services. Plan Member may select any attorney, at his 
own expense, to represent him in any legal matter. Further
more, Plan Member need not use his Designated Law'Firm where 
Firm is entitled to assess Plan Member an additional fee for legal representation. 17
17. DESIGNATED LAW FIRM - The "Designated Law Firm" shall 
be an attorney or Firm of attorneys which has entered into 
an agreement with Fortement to provide legal assistance and 
representation, in its Service Area, for all the Plan 
Members assigned to it under the Trusteed Plan.
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18. SERVICE AREA - "The Service Area" is the political 
subdivision, usually a county, in which the Firm has agreed 
to assist and represent Plan Member hereunder. Plan Member 
will usually be assigned to a Firm with regard to Plan 
Member's place of employment or residence. Plan Member may 
contact Fortement or Firm if there are any questions 
concerning his Service Area.
19. NON-ASSIGNED PLAN MEMBER - A Plan Member will 
automatically become a "Non-Assigned Plan Member", for the 
matter involved when he is in need of covered Plan benefits 
outside of his Service Area, or where there is a conflict of 
interest if he were to be represented by his Designated 
Firm, or where representation by his Designated Firm might 
prove to be unethical, improper, or inadequate under the 
circumstances of the matter involved, and the Firm so states 
in writing to Fortement. In each such instance, Plan Member 
must contact Fortement to determine whether there is another 
designated Firm in the Service Area which has a contractual 
commitment to provide reciprocal services to Plan Members. 
If such a Firm is available, Plan Member is entitled to all 
benefits provided for under his or her Plan exclusive of tax 
return preparation services. If no such Firm is available in 
the Service Area, Plan Member may contact Fortement for 
assistance in obtaining legal representation. In the event 
the Plan Member continues to require "Non-Assigned Plan 
Member" benefits, Fortement will endeavour to have the Plan 
Member assigned to another Designated Firm.
20. ASSESSED ATTORNEY FEES - Plan Member shall be deemed to 
have contracted with Firm, and shall be required to pay 
directly to it, all additional fees where Plan Member and 
Firm have agreed on said fee for legal assistance and 
representation in matters excluded or otherwise not covered hereunder.
21. RECOVERY OF LEGAL FEES - In the event Firm represents 
Plan Member in any matter where legal fees may be recovered 
from another or from a governmental agency or both, any 
attorney's fees so recovered shall be the property of the 
Firm. However, in the event of such recovery, Firm shall not 
charge Plan Member any additional fees. 22 * * * * *
22. NO GUARANTOR OF LEGAL SERVICES - In no event does
Fortement, Mener, Mercatus, Employer, Union, Association,
Group, or Sponsor make any representations guaranteeing the 
honesty, proficiency, accuracy or resourcefulness of the 
Designated Law Firm, or its individual practitioners or any
other attorney selected by Fortement, Designated Law Firm, 
or Plan Member. Accordingly, the Plan Member's only recourse
for any claim relating thereto shall be against the
individual attorney or firm of attorneys handling Plan 
Member's legal matter.



11

23. GRIEVANCES - Fortement shall attempt to informally 
resolve all disputes and controversies between Plan Member 
and Firm in accordance with procedures established by 
Fortement from time to time. If any disputed matter cannot 
be so resolved, Plan Member may request that the matter be 
resolved by binding arbitration pursuant to the (commercial) 
rules of the American Arbitration Association. All costs of 
arbitration shall be assessed by the arbitrator against such 
party or parties as in his sole discretion he shall deem 
responsible or liable. Any application or demand to 
arbitrate shall be served by mailing a copy of said 
application or demand by certified or registered mail to the 
parties involved. Said arbitration shall not preclude Plan 
Member from filing a complaint with any Bar Association of 
which the Firm or individual attorney is a member.
24. AUTHORITY TO COMMUNICATE - Fortement, and its agents, 
shall have . authority to communicate with Plan Member by 
mail, telephone or direct personal contact in regard to any 
questions concerning (1) Plan Member's enrollment in the 
Plan, (2) Plan Member's entitlement to benefits, (3) Plan 
Member's disputes with Designated Law Firm, (4) any 
questions relative to payroll deductions, or (5) any other 
administrative questions. In no event shall Fortement 
interfere with any legal matters which are the subject of 
the "attorney-client" privilege.
25. PLAN MEMBER TERMINATION - When Plan Member terminates 
his participation for any reason, all coverages will termin
ate immediately, however, if Plan Member terminates his 
association with his sponsoring group, he may contact 
Fortement directly for information concerning the continu
ation of his enrollment in the Plan. When Plan Member’s 
dependents reach the age of twenty-one (21) their coverage 
hereinunder shall automatically terminate. However, they too 
may contact Fortement to obtain the necessary information 
concerning continuation of their enrollment in the Plan. The 
same procedure may also apply in the case of a widow or 
widower of any deceased Plan Member.
26. DECREASING RATES AND INCREASING BENEFITS - Fortement in 
its sole discretion, may decrease Plan fees or increase Plan 
benefits. Such changes are incorporated automatically herein 
upon notification thereof to the Member Subscriber and Plan Member.
27. INCREASING RATES AND DECREASING BENEFITS - Fortement 
may increase Plan fees or decrease Plan benefits but only by 
mutual consent of Fortement and the Member Subscriber on 
behalf of the Plan Members. 28 * * *
28. DESIGNATED TAX SERVICE FIRM - The "Designated Tax
Service Firm" is any tax preparer or Firm of tax preparers 
which has entered into an agreement with Fortement to
prepare tax returns for all the Plan Members assigned to it
in a Designated Service Area.
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29. RIGHT OF PLAN MEMBER TO SELECT TAX SERVICE FIRM - Plan 
Member shall not be required to use his Designated Tax 
Service Firm for any services. Plan Member may retain or 
hire, at his own expense, any other party to prepare his tax 
returns or to represent him on tax matters. Furthermore, 
Plan Member is not required to use the Designated Tax 
Service Firm where there is an additional fee assessed by 
the Tax Service Firm for services rendered.
30. NO GUARANTOR OF TAX SERVICES - In no event does Forte- 
ment, Mener, Mercatus, Employer, Union, Association, Group, 
Sponsor or Designated Law Firm make any representation 
guaranteeing the competence, honesty, proficiency, accuracy, 
or resourcefulness of the individual tax preparer or Tax 
Service Firm. Accordingly, the Plan Member's recourse for 
any claim shall be against the tax preparer or Tax Service 
Firm handling the Plan Member's tax matters.
31. NO ASSIGNMENT OF SERVICES - The services provided for 
herein are the sole benefit of Plan Members. Such services 
are not assignable and shall not inure to the benefit of, 
nor vest in, any other person or entity, public or private, 
such as a trustee in bankruptcy or any other trustee under 
the National Bankruptcy Act, or to any assignee for the 
benefit of creditors or otherwise. 32
32. PLAN MEMBERS DUTY TO COOPERATE - Plan Member shall
execute and deliver to Firm, 
papers and do whatever else 
necessary to cooperate with 
Service Firm in order for said 
and benefits which Plan Member

any and all instruments and 
is reasonably required and 

Designated Law Firm and Tax 
firms to provide the services 
is entitled to hereunder.



METHODOLOGY OF SURVEY

E.1  .

The fifteen unions chosen for the survey were 
selected from a random numbers table from the 99 listed in 
the Trades and Labour Council directory, 1977. One of those 
fifteen unions had ceased to maintain its own separate 
identity following its merger with a much later union. In 
this instance the legal services of the much larger union 
were examined. Those trade unions's studied were:-

Vehicle Builders Union 
Australian Transport Officer 
Miners' Federation 
Aust. Journalists' Ass.
Aust. Licensed Aircraft Engineers 
A.W.U.
Baking Trade Employees 
Artificial Fertilisers (F.I.A.).
Fed. Municipal Employees.
Fed. Storeman and Packers 
Funeral & Allied Industry 
Gramophone Record Industry 
Hairdressers and Wigmakers
N.S.W. Sales Reps.
Pulp and papers Workers'

A face to face interview was sought with the union secretary 
of the fifteen selected unions. Of the unions involved in 
the survey this was granted in twelve cases. Of the 
remaining three unions, the union secretaries provided the 
information in a telephone interview. In only one instance 
was the union secretary reluctant to give information about 
the legal services provided by the union. However, even in 
that instance some information was given. The length of the 
interviews including the telephone interviews lasted between 
fifteen minutes and two hours. The interviews were under
taken between January and June, 1978.
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The Interview

In all interviews the union secretary was informed 
of the purpose behind the survey before the interview 
commenced. The interview was structured, with several areas 
being canvassed. This approach was adopted after several 
trial interviews using a questionnaire were conducted. These 
unions were not among the 15 examined. This approach unduly 
truncated the interview and was abandoned. The areas that 
were covered in the interview were:-

(a) History of the legal service provided by the 
union.

(b) Matters covered by the union in the provision of 
legal services.

(c) Eligibility of the membership of the legal 
services.

(d) Who were the lawyers that provided the legal 
service and what was the relationship between the 
union and these lawyers.

(e) What was the cost of the legal service for both 
the union and the unionist?

(f) Was the union involved in legal education, and did 
the union advertise the legal service?

(g) Did the union employ salaried officials to deal 
with the legal problems of the members? If it did 
not did it consider this possibility?

(h) What quality control existed within the union's 
schemes?
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(i) Who administered the scheme?

(j) What was the future of group legal services in the 
union?

Preparation of Results

Notes of the interview were taken during the 
course of the interview. After the interview, a report was 
prepared in a standard form setting out the information 
collected in the interview. This information is presented in 
Chapter 4.

Selected Unions

The second aspect of the study was the examination 
of union schemes which involved innovative arrangements. 
These unions were "recommended" by the Compensation Officer. 
These unions were:-

Teachers' Federation of New South Wales 
Health and Research Employees Association 
Australian Workers’ Union (also in random sample) 
Federation Clerks’ Union

The format and procedure with each union was the same as 
applied to those unions in the random sample.
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C H A P T E R  1

I N T R O DUCTION

1. The C o m m o n w e a l t h  Legal Aid C o m m i s s i o n  and Group Legal 
Services

The C o m m o n w e a l t h  Legal Aid C o m m i s s i o n  has as one 
of its functions "to undertake r e s e a r c h  into all aspects of 
legal assistance and including n e w  m e t h o d s  of financing and 
providing legal assistance" (s.6(g) of the C o m m o n w e a l t h  
Legal Aid Commission Act, 1977). An e x a m i n a t i o n  of group 
legal services falls quite clearly w i t h i n  the scope of this 
stated function. The C o m m o n w e a l t h  Legal Aid C o m m i s s i o n ' s  
interest In examining and e n c o u r a g i n g  n e w  m e t h o d s  of 
p r o v iding and funding legal services is not alone. In 
particular, the C o m m o n w e a l t h  A t t o r n e y - G e n e r a l ,  Senator P e t e r 
Durack, O C , desires that new avenues of d e l i v e r i n g  legal 
services in A u s t r a l i a  be opened up. At the opening of the 
Queensland Legal A id C ommission on 24 J a n u a r y  1980, he 
s t a t e d :

"I cannot emphasize too often that g o v e r n m e n t
funds for legal 
the government

aid are not unlimited. D e m a n d s  on 
budget are immense. C o m p e t i t i o n

for funds is very fierce 
so.... I would like to see 
of providing legal aid."

and likely to remain 
di v e r s i t y  in the ways

Group legal services are one of these diverse v/ays in w h i c h  
Legal assistance may be provided to A ustralians.

2 • The Group Legal Services Study

The C o m m o n w e a l t h  Legal Aid C o m m i s s i o n  has t h e r e 
fore u n d e r t a k e n  an e xamination of group legal services in 
A u s t ralia of which this report forms a part. This report is 
a p r e s e n t a t i o n  of data obtained in a series of surveys and 
enquiries made in the latter h a l f  of 1980 c o n c e r n i n g  the 
feas i b i l i t y  of group legal services in Australia. The 
results of these surveys presented herein form the b a s i s  of 
r e c o m m e n d a t i o n s  made by the C o m m i s s i o n  in its Main R e p o r t : 
Group Legal Services in A u s t r a l i a . That report presents the 
results of a general literature review and e x a m i n a t i o n  of 
the concept, its theory and operation, legal and prac ;i cal 
diffi c u l t i e s  relating to its intro d u c t i o n  and d e v e l opment in 
Australia, and c onclusions drawn from the i n f o rmation 
contained in this record.

It is with the question of f e a s i b i l i t y  that this 
Report is concerned. Al r e a d y  the C o m m i s s i o n  has p r o d u c e d  an 
Interim Report: The F e a s i b i l i t y  of Group Legal Services in 
A u s t r a l i a  which outlined how the f e a s i b i l i t y  of group legal 
services in Australia would be measured. It noted that
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f e a s i b i l i t y  is m e a s u r e d  by the degree of a c c e ptance of the 
idea by the legal profession, groups and o r g a n i z a t i o n s  
likely to operate a group legal service scheme and the 
general public.

The attitude, re a c t i o n  and degree of potential of 
these r espective groups towards group legal services has 
b e e n  m e a s u r e d  by several surveys. Three surveys were 
c o m m i s s i o n e d  and c o n d u c t e d  for the C o m m o n w e a l t h  Legal A id 
C o m m i s s i o n  by the ANU Survey R e s e a r c h  Centre in the l a tter 
h a l f  of 1980. This Report is the p r e s e n t a t i o n  of the results 
of those surveys.

3. Terms and Conce p t s  * 1

Group legal services are a n e w  m e t h o d  of f u n ding 
and pro v i d i n g  legal services. They are a m e t h o d  of p r o v i d i n g  
legal services w h i c h  has dev e l o p e d  in the U n i t e d  States, and 
is also being ex a m i n e d  in C a n a d a  and o t her countries. It is 
therefore important to c l e a r l y  u n d e r s t a n d  what is b e i n g 
examined. A further d i s c u s s i o n  of the concept is p r o v i d e d  in 
the Main Report, though some features are noted here. 
Shortly stated a group legal service involves the p r o v i s i o n  
of legal services by lawyers to m e m b e r s  of a group. It is 
g e n e r a l l y  r e c o g n i s e d  that a group legal service involves 
five elements:

(1) A legal service that is 
m e m b e r s  of a group such 
e m p l o y e e s  of a company.

limited to individual 
as a trade u n ion or

(2) The scheme is a d m i n i s t e r e d  
atives of the g r oup itself 
insurance c o m pany or a legal

e i ther by represent- 
by an employer, an 

p r o f e s s i o n a l  body.

(3) The m e m b e r s  receive a d e s i g n a t e d  level of legal 
services u n der the scheme. U s u a l l y  this involves a 
c o m plete range of personal and family legal 
p r o b l e m s .

(4) The m e m b e r s  pay a fee to the scheme and it is the 
scheme w h i c h  pays for the legal service. A l t e r n 
atively the cost of running the scheme may be 
borne by the group itself in o t h e r  ways, such as, 
out of the general revenue of the group.

(5) The legal services are provided by lawyers who may 
be s a l aried e m p l o y e e s  of the scheme, a closed 
panel of a limited n u m b e r  of private firms, or an 
open panel from w h i c h  the m e m b e r s  of the group are 
free to choose a lawyer.

A "group legal service" in this report is taken to be a 
scheme involving these five elements.
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C H APTER 2

SURVEY OF S O L I CITORS PRACTISINCx IN V I C T O R I A

1. Surv e y  M e t h o d o l o g y

(a ) I n t r o duction

If group legal services are to be w i d e l y  adopted 
in A u s t r a l i a  as a method of del i v e r i n g  legal services, it is 
clearly important that they receive w i d e s p r e a d  support from 
the m e m bers of the legal p r o f e s s i o n  since w i t h o u t  such 
support they will be unable to operate effectively. The 
purpose of this survey is to examine the level of support 
from solicitors practising in V i c t o r i a  for the i n t r o d u c t i o n  
of this type of legal insurance scheme. In particular, the 
survey examines:

w h ether solicitors believe there is a n eed for 
group legal services in A u s t r a l i a  and their 
r e a s o n s ;

solicitors' p e r c e p t i o n s  of the b e n e f i t s  to the 
general c o m m u n i t y  and to the m e m bers of the 
legal p r o f e s s i o n  of such schemes;

the type of scheme that soli c i t o r s  prefer;

what solicitors see as being the m a jor o b s t a 
cles to the e s t a b l ishment of group legal 
service schemes.

The q u estionnaire developed for the study included 
direct Questions on each of these issues and also included a 
range of related attitudinal items. A short d e m o graphic 
section dealing mainly with the nature of the soli c i t o r ' s 
practice completed the questionnaire, a copy of w h i c h  is 
a t t a c h e d  in Appendix A. Results from que s t i o n s  wit h  an 
u n s t r u c t u r e d  response (i.e. q u e s tions which r e q uired 
respondents to vol u n t e e r  answers in their own words) are 
b a s e d  on a c a t e g o r i s a t i o n  of similar types of response, 
although a selection of the actual r e s ponses is also p r e s 
ented .

An important feature of the survey is the d e f i n 
ition of group legal services pre s e n t e d  to solicitors. There 
are m any varieties of group legal services, each having 
their own special features. As pointed out in C h a p t e r  I, 
there are however, certain elements which must be present in 
all group legal services and the d e f i n i t i o n  used in the 
survey relied on a s p e c i f i c a t i o n  of these elements. The 
statement used in the quest i o n n a i r e  is similar to those 
eleme n t s  outlined in C h a pter 1. It read:

members of a group such as for example a trade 
union or employees of a company.
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B that the scheme is a d m i n i s t e r e d  either by- 
r e p r e s e n t a t i v e s  of the group itself, by an 
employer, an insurance company or a p r o f e s 
sional legal body.

C that the m e m b e r s  receive some d e s i g n a t e d  level 
of legal service, in order that costs can be 
kept w i t h i n  actuarial bounds.

D that the me m b e r s  pay a fee to the scheme and 
it is the scheme w h ich pays for the legal 
s e r v i c e .

E that the legal services are p r o v i d e d  
lawyers, who m ay be salaried e m p loyees of 
scheme, a closed panel of a limited n u m b e r  
private firms or an open panel from w h ich 
m e m b e r  is free to choose a l a w y e r . "

by
the
of

the

The statement,

'The element of 'risk spreading' is essent 
such schemes and as such they are d i s t i n g u i s h e d  from 
referral schemes in w h i c h  m e m b e r s  of a group are 
referred to a private p r a c t i t i o n e r  who p r o v i d e s  
services, perhaps at a reduced cost, to the m e m b e r . '

ial to 
group 

simply 
legal

was added to emphasise the d i f f erent n a ture of this type of 
scheme from those commonly o f f e r e d  by, for example, trade 
unions. This d efinitional info r m a t i o n  was p r e s e n t e d  on the 
cover page of the questionnaire.

The results reported here are b a s e d  on returns 
from 243 sol i c i t o r s  w ith current prac t i s i n g  c e r t i f i c a t e s  in 
Victoria. This represents responses from 57 per cent of the 
426 soli c i t o r s  selected in a l-in-10 sample of the records 
of the Law Institute of V i c t o r i a  in S e p t ember 1980. Details 
of the survey m e t h o d o l o g y  and c o m p a r i s o n s  b e t w e e n  the 
c h a r a c t e r i s t i c s  of r e s p o n d e n t s  and the p o p u l a t i o n  are given 
in the f o l l o w i n g  section, and the results of the survey 
relating to the issues o u t l i n e d  above form the r e m a i n d e r  of 
this chapter.

(b) Sample S e l e c t i o n  and Survey M e t h o d

Ins titute of V i c t o r i a
of al 1 so licit ors wi th

l Vi <̂ toria. The list of
with each part order ed

for the contact addre ss

The records of the Law 
co n t a i n  names and contact a d d r e s s e s  
current c e r t i f i c a t e s  to pr a c t i s e  in 
members used here was in two parts, 
on the b a sis of the postcode given 
w h ich can be eith e r  a b u s i n e s s  or a private address. One 
part of the list c o n t a i n e d  records of s o l i c i t o r s  p r a c t i s i n g  
in the city of M e l b o u r n e  or outside Melbourne, included a 
few from interstate, while the second part of the list 
included those p r a c t i s i n g  in M e l b ourne su b u r b a n  areas. A



6.

s ystematic l-in-10 selection was made from each part of the 
list by the Law Institute in September 1980, and copies of 
address labels were provided to the ANU Survey Re s e a r c h  
C e n t r e .

ques
paid
the
the
sent
remi
le 11
non-

426 solicitors were s e l e c t e d  and 
sent to these s o l i c i t o r s  wit h  a r e p l y 
covering letter from the P r e s i d e n t  of 
15 October 1980. A r e m i n d e r  letter from 
of the ANU Survey R e s e a r c h  Centre was 

to n o n - r e s p o n d e n t s  on 29 Oc t o b e r  and a further 
nder, a second copy of the q u e s t i o n n a i r e  and c o v ering 
er and a reply-paid envelope were sent to 
resp o n d e n t s  on 17 November.

A l t o g e t h e r  
t i o n n a i r e s  were 
envelope and a 

Law Institute on 
A c t i n g  Di r e c t o r

C o m p l e t e d  returns were received from 264 s o l i c 
itors, 3 e n v e lopes were returned m a r k e d  'Left Address', and 
6 sol i c i t o r s  wrote that they had retired from practice 
a l t h o u g h  they retained their p r a c t i s i n g  certificates.

The questionnaire included a q u e s t i o n  w h ich asked 
r espondents to give the yea r  they were a d m i t t e d  to practice 
in V i c t o r i a  and the type of certificate, full or employee, 
they hold, and address labels also included codes for these 
variables. C omparisons between response and address label 
codes r e v ealed that 21 qu e s t i o n n a i r e s  had a p p a r e n t l y  not 
been c o m p leted by the selected solicitor, the d i f f e r e n c e s  
b e t ween v a l u e s  being too large to att r i b u t e  to response 
erro? . These 21 cases were therefore removed from s ubsequent 
analyses, leaving 243 completed returns, a response rate of 
57 per cent.

(c ) C h a r a c t e r i s t i c s  of the Population, Sample and 
R e s p o n d e n t s

A response rate as low as this cl e a r l y  throws some 
doubt on the r e p r e s e n tativeness of the sol i c i t o r s  p r o v i d i n g  
c o m p leted returns. In order to examine p o s sible response 
bias, c o m p a r i s o n s  between cha r a c t e r i s t i c s  of the population, 
the sample as selected and the respondents have bee n  made.

Table 2.1 provides c o m p a r i s o n s  for those 
c h a r a c t e r i s t i c s  available from analyses of records of the 
Law Institute, namely the location of a s o l i c i t o r ' s  
practice, contact address, type of c e r t i f i c a t e  and year of 
adm i s s i o n  to practice in Victoria. For the p u r p o s e s  of the 
Law Institute, the 'City' is defined as the area c o vered by 
postcodes 3000 to 3009, 'Melbourne suburbs' cover p o s t c o d e s  
3010 to 3206 and the remainder of V i c t o r i a  and interstate 
ad d r e s s e s  constitute the 'Country' areas.

Clearly the l-in-10 systematic sample s e l e c t e d  was 
r e p r e s e n t a t i v e  of the p o p u lation of sol i c i t o r s  wit h  current 
p r a c t i s i n g  certificates on the v a r i a b l e s  c o n s i d e r e d  here. 
However, response rates from full c e r t i f i c a t e  ho l d e r s  were
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generally lower than those from employee certificate 
holders, and response rates decreased as the number of years 
since admission to practice increased. Since about 70% of 
employee solicitors were admitted to practice during the 
last five years while full certificate admissions were more 
evenly spread over the years, response rates for full 
certificate admissions and employee certificate admissions 
by year of admission were examined separately in Table 2.2.

Table 2.1 Characteristics of Population, Sample and Respondents;
Location of Practice, Contact Address, Type of Certificate 
and Year of Admission

Population Sample Respondents Response
Rate {%)

City or Country Practice

Melbourne (City or Suburbs) address
Full Certificate 1250 127 63 50

Employee Certificate 643 61 43 70
Country address

Full Certificate 561 56 33 59
Employee Certificate 192 21 14 67
Suburban Practice

Full Certificate 1329 138 76 55
Employee Certificate 283 23 14 61

Total 4258 426 243 57

Year of Admission

1950 or earlier 469 44 16 36
1951 - 1960 383 38 18 47
1961 - 1965 393 42 21 50
1966 - 1970 686 68 39 57
1971 - 1975 1021 101 63 62
1976 - 1980 1306 133 86 65
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Table 2.2 Response Rate for Type of Certificate by Year of Admission 
Groups

Sample Respondents Response
Rate (%)

Full Certificate holders admitted -

1950 or earlier 38 13 34

1951 - 1960 35 17 49
1961 - 1965 42 20 48

1966 - 1970 65 38 58
1971 - 1975 83 50 60

1976 - 1980 58 34 59
Employee Certificate holder admitted -

1975 or earlier 30 19 63
1976 - 1980 75 52 69

2C h i - s q u a r e d  (X ) analyses indicate that 
r espondents were more likely to be employee c e r t i f i c a t e 
h o l d e r s  than n o n - r e s p o n d e n t s  (YT (1) = 6.36 P <  1%) and that 
among full cert i f i c a t e  holders, those admitted in J950 or 
e a r lier were u n d e r - r e p r e s e n t e d  among resp o n d e n t s  (a  (5) =
9.975 P <  10%). This latter difference is partly e x p l a i n e d  
by solicitors in this group who had retired and felt that 
they should therefore not respond - three of the 
n o n - r e s p o n d e n t s  took the trouble to write to this effect. In 
analysing the data, account should be taken of the 
difference in response rates of employee and full 
cert i f i c a t e  holders, either by cons i d e r i n g  the two groups 
separately or by applying appropriate w e i ghts where com b i n e d 
estimates are required. Full c e r t i ficate h o l ders ad m i t t e d  in 
1950 or earlier make up less than 12% of all full 
cert i f i c a t e  holders however, so that d ifferential w e i g h t i n g  
of this subgroup would make very little difference to the 
value of an estimate.

F u rther details on the c h a r a c t e r i s t i c s  of full- 
c e r t ificate holders were o b t ained through an an a l y s i s  of the 
Law I n s t itute's records of legal firms. A firm may mean a 
sol i c i t o r  employed by a corporation, a sole p r a c t i t i o n e r  in 
part-time practice, a s o l i c i t o r  p r a c t i s i n g  in V i c t o r i a  or 
interstate who has been granted exemption from professional 
indemnity insurance or a private practice. The n u m b e r  of
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partners in a practice and its location is included in the 
record, and questions 9, 10 and 11 of the questionnaire
provided details of these variables for respondents. The 
Institute's records indicated that 2481 solicitors were 
principals, representing 58% of the population, while 146 
(60%) respondents were in this category. Table 2.3 compares 
the distribution of principals by size of partnership and 
location of practice for the population and the respondents.

Table 2.3 Number of Principals by Size of Partnership and Location of 
Practice

Population Respondents
Frequency Percent Frequency Percent

City Practice
Sole Practitioner 153 6 5 3
2 - 3  partners 292 12 22 15
4 - 8  partners 342 14 21 14
9 or more partners 217 9 4 3
Sub-total 1004 40 52 36

Suburban Practice
Sole Practitioner 421 17 36 25
2 - 3  partners 404 16 20 14
4 - 1 0  partners 89* 4 4 3
Sub-total 914 37 60 41

Country Practice

Sole Practitioner 149 6 9 6

2 - 3  partners 242 10 12 8

4 - 8  partners 172 7 13 9
Sub-total 563 23 34 23
* Includes 1 firm of 10 partners, others have 4 - 8  partners
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Overall, sample estimates of the p e r c e n t a g e  in 
each group agree well w i t h  p o p u l a t i o n  values. There is some 
u n d e r - r e p r e s e n t a t i o n  of sole p r a c t i t i o n e r s  and p r i n c i p a l s  of 
large firms of 9 or more partners located in the City, and 
s o l e - p r a c t i t i o n e r s  in Melbourne s u b u r b a n  areas are 
o v e r -represented. These differences may be a t t r i b u t e d  as 
much to s a m pling error as to differential response rates.

If the l-in-10 selection p r o c e d u r e  gave a sample 
of a p p r o x i m a t e l y  248 principals, as it seems reasonable to 
expect, the 146 responding principals r e p r esent a response 
rate of 59%. Of the (approximately) 73 r e m a i n i n g  full- 
c e r t i f i c a t e  holders selected in the sample, only 26 (36%) 
responded. 20 of these indicated they were p r i m a r i l y  engaged 
in 'other legal work not in private practice' and were 
p r e s u m a b l y  em p l o y e d  by a corporation, 3 were 'employed in a 
private firm', 1 was an associate and 2 did 'nonlegal work' 
(Question 9).

(d ) Weights

On the basis of the above analysis, it was d e c ided 
that r e s ponses from p r i n cipals would not be weighted, but 
that the r e p r e s e n t a t i o n  of other f u l l - c e r t i f i c a t e  h o l ders 
should be relatively increased while that of employee 
c ertificate holders should be decreased. A response rate of 
57% among e m p l o y e e - c e r t i f i c a t e  h o l d e r s  w o u l d  require 60 
r e s p o n d e n t s  and a weight of 0.82 has therefore b een a p p lied 
to the 71 responses received. In o r d e r  to m a i n t a i n  the 
overall response rate, the 26 responses from non principal 
full c e r t i f i c a t e  h o l d e r s  were given a w e i g h t  of 1.5. Table 
2.4 summarizes this w e i ghting procedure.

Table 2.4 Respondent Weights Used in Analyses

Responses Received Weight Weighted Responses
Employee Certificate

ho lders 71 0.843 60
Ful1-Certificate 

ho 1ders:

Pri nci pals 146 1.000 146
Others 26 1.423 37

(e) Standard Errors of the Estimates

Throughout this report, results are tab u l a t e d  in 
p e r c e n t a g e  d i stribution form and are b a sed on the w e i g h t e d  
responses. These n e r c e n^ages ar^ h ^ w p v p ^  e s t imates
w h i c h  are therefore subject to sampling v a r i a b i l i t y  - that



is, they may d i f f e r  from the results that w o u l d  have been 
p r o d u c e d  if all solicitors had been inc l u d e d  in the survey. 
The s t a n d a r d  error of an estimate i n d icates the extent to 
w h ich an estimate might have v a r i e d  by chance b e c a u s e  only a 
sample of s o l i c i t o r s  was included. There are about two 
c h ances in three that the sample es t i m a t e s  will differ by 
less than one s t a n d a r d  error from the p o p u l a t i o n  value and 
n i n e t e e n  c h a nces in twenty that the d ifference will be less 
than two s t a n d a r d  errors.

Table 2.5 Approximate Standard Errors of Percentages (p)

P

Sample size (n) 50 60 or 40 70 or 30 80 or 20

250 3.2 3.1 2.9 2.5
200 3.5 3.5 3.2 2.8

150 4.1 4.0 3.7 3.3

100 5.0 4.9 4.6 4.0

50 7.1 6.9 6.5 5.7
25 10.0 9.8 9.2 8.0

Standard error = V p (1-p) / n)

Table 2.5 indicates the s t a n d a r d  errors for a 
range of p e r c e n t a g e s  (p) over a range of sample (subgroup) 
sizes under the a s s u m p t i o n  that the res p o n s e s  are b a s e d  on a 
simple random sample of all solicitors. While this is not 
strictly the case, the w e i g h t i n g  a p p lied above will have 
little effect on these v a l u e s  though increasing them 
slightly. The st a n d a r d  error of a dif f e r e n c e  be t w e e n  
p e r c e n t a g e s  in two subgroups is g i ven by squ a r i n g  and adding 
the st a n d a r d  errors of the two p e r c e n t a g e s  and taking the 
square root of the sum.

2. The S t a t e d  N e e d  for Group Legal Services

Seventy per cent of r e s p o n d i n g  s o l i c i t o r s  express 
the v i e w  that there Is an immediate nee d  for group legal 
services in A u s t r a l i a  and a f u r t h e r  15 pe r  cent feel that 
there could be a possible need in the fore s e e a b l e  future 
(Question 4). This high level of support for such schemes is 
gen e r a l l y  m a i n t a i n e d  over v a r i a t i o n s  in age, yea r  of 
ad m i s s i o n  to practice, type of certificate, type of work 
(Table 2.6A) and, for those in private practice, location of 
firm and type of clients (Table 2. 6 B ).
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Table 2.6A Stated Need for Group Legal Services. All respondents.

04. In your opinion, is there a need for this type of legal insurance 
scheme in Australia now or in the foreseeable future?

Per cent of subgroup responding -
Subgroup Needed Possible future No need Sample

now need at all size

Age: Less than 30 69 18 13 70
30-34 79 6 15 66

35-44 72 18 10 61
45 and over 60 20 20 39

Admitted to practice:
1960 or earlier 50 22 28 32

1961-1970 78 17 5 59

..971-1975 69 12 19 64

1976-1980 74 14 12 81

Full certificate holder 72 13 15 177
Employee certificate holder 66 22 13 59

Associates and employee 
solicitors 68 19 14 59

Sole Practitioners 74 14 12 50
Full Partners 69 14 17 93
Others 76 15 9 34

A11 respondents 70 15 15 236*
# Non-response by 7 respondents



13.

Table 2.6B Stated Need for Group Legal Services. Respondents in
Private Practice.

Per cent of subgroup responding -
Subgroup Needed Possible future No need Sample

now need at all size

Location of practice: 

City
Suburban
Country

65
75
68

17
15
16

18
10
17

84
71
49

Clients receiving legal aid:

None 67 16 17 82
5 per cent 71 16 13 45

10-15 per cent 71 18 11 38
Over 15 per cent 75 8 17 36

Clients regarded as low 
income:

None
5 per cent 

10-15 per cent 
20-25 per cent 
Over 25 per cent

69
68
76
73
61

17
14 
11 
12
15

14 
19 
13
15 
15

35
37
55
40
33

Clients regarded as middle
income:

Below 20 per cent 76 13 11 46
20-25 per cent 80 10 10 50
30-40 per cent 63 19 19 54
Over 40 per cent 62 19 19 53

Clients regarded as high 
income:

None 59 16 25 44
5 per cent 72 17 10 58

10 per cent 74 11 15 47
Over 10 per cent 73 10 12 51

Small business clients:

None 68 17 15 47
5 per cent 73 12 15 48

10 per cent 70 11 18 44
Over 10 per cent 69 18 13 62
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Table 2.6B (Continued) 

Large business clients:
None 64 21 15 67
5 per cent 65 20 15 40

10-30 per cent 78 8 14 50
Over 30 per cent 76 9 15 46

respondents 69 16 15 204'

* Non-response by 6 respondents

The b r e a k d o w n  of r e s p o ndents by type of clients 
does however indicate some significant variations. Private 
p r a c t i t i o n e r s  who spend 25 per cent or less of their time 
d e aling wit h  'individual (non-business) clients not 
rec e i v i n g  legal aid but whom I rega r d  as middle income 
earners' and those who spend 10 p er cent or more of their 
time on 'large businesses, including company' clients 
(Question 12) are more likely to take the v i e w  that group 
legal services are needed now. However, these two s u b groups 
have a high p r o p o r t i o n  of respondents in common (Table 2.7). 
W h e n  the views on the need for g r oup legal services are 
examined s e p a r a t e l y  for p r a c t i t i o n e r s  with high (30 per cent 
or more) and low (25 per cent or less) p r o p o r t i o n s  of middle 
incorr clients, the v a r i a t i o n  in response b e t w e e n  solicitors 
spending different amounts of time on large b u s i n e s s  clients 
is not (statistically) significant.

The level of support from sole practitioners, 
almost all of whom practice in the suburbs, is u n a f f e c t e d  by 
their level of middle income clients w h e r e a s  there is a 
c l ear d i f f e r e n t i a t i o n  of the views of full p a r t n e r s  and 
their a ssociates and employee solicitors, (Table 2.8). A 
possible e x p l a n a t i o n  of these d i f f e r e n c e s  is that they 
reflect the demand on the r e s p o n d e n t s ' services and the 
return received for these services as income. H e t h e r t o n
(1978), r e p o rting on the work c o n d i t i o n s  of V i c t o r i a n  
lawyers in 1976, found that 'the incomes of s o l i citor 
p r i n c i p a l s  are m a r k e d l y  affected by location of practice and 
size of partnership. Provincial p r i n c i p a l s  have the hi g h e s t 
m e d i a n  incomes and suburban p r i n c i p a l s  the lowest. M e d i a n  
incomes rise in relation to the n u m b e r  of p r i n c i p a l s  in a 
firm, with sole pr a c t i t i o n e r s  in a m a r k e d l y  d i s a d v a n t a g e d  
position.' A recent article in J u s t i n i a n  (1980) confirms  
that these c o n d itions have continued through to the present 
and reports that 'young suburban solicitors w i t h  very little 
experience are going broke in droves' and 'there are more 
a m a l g a m a t i o n s  of s u b urban firms in M e l b o u r n e  than ever 
b e f o r e  as s o l i citors battle to stay a f l o a t . ' While details 
of respondents' w o r k l o a d s  and incomes were not r e q u e s t e d  in 
this survey, it a p p ears likely that the s t a t e d  need for 
group legal services is at least in part a response to the 
c u r r e n t l y  t i g h t  c.~i m e s  u e i n k e c j. • . . i c e u  by j n  j. 1  1 o r s  ini
Victori a.
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Table 2.7 Stated Need for Group Legal Services by Time Spent on 
Middle Income and Large Business Clients. Respondents 
in Private Practice. Per cent of subgroup responding 'Needed 
now1, (n - sample size).

Clients regarded as middle income earners 
25 per cent 30 per cent

Large business clients ______or less____________or more_________
5 per cent or less 74 (n = 34) 60 (n = 73)

10 per cent or more 80 (n = 62) 70 (n = 34)

Total 78 (n = 96) 63 (n = 107)

Table 2.8 Stated Need for Group Legal Services by Time Spent on 
Middle Income Clients by Type of Work. Respondents in 
Private Practice. Per cent of subgroup responding 'Needed 
now1. (n = sample size).

Type of Work
Sole Practitioners
Full Partners

Associates and Employee 
Solicitors

Clients regarded as middle income earners 

25 per cent 30 per cent
or less

78 (n = 18)
79 (n - 48)

or more 

73 (n = 30) 

59 (n = 46)

76 (n = 29) 61 (n = 28)

Total 78 (n = 95) 63 (n = 104)
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Those sol i c i t o r s  who feel that group legal 
services are needed now clearly see them as a means of 
overcoming barri e r s  to the use of legal services. V/hen asked 
why they felt that group legal services were needed, 60 per 
cent mention costs or fear of costs as i n h i biting 
prospective clients. O t her reasons given by these 
respondents, b r o adly categorised, include improving access 
to legal services (22%), increasing awareness of legal 
services (14%) and enco u r a g i n g  the use of lawyers (10%). 
Twenty-one per cent m e n tion d i s s a t i s f a c t i o n  with some aspect 
of the present legal aid system. (Percentages do not add to 
100 per cent as some respondents give m u l tiple reasons). 
Some examples of the comments from these resp o n d e n t s  are:

'Legal c o sts are too high for m a n y  c i t izens - too 
m any are not covered by e x i sting legal aid 
s c h e m e s .'

'The costs of legal services are too hig h  for the 
average p e r s o n . '

'People do not plan for legal expense and 
therefore the cost, even if reasonable, puts an 
u n p l a n n e d  burden on domes t i c  budgets.'

'Poor legal aid system in A u s t r a l i a  and the hig h  
cost of legal services to the general public.'

'Legal services are not cheap and tend to be 
inhibitive to p r o s p e c t i v e  clients; costs, also 
p lay a major role in d e c i s i o n / p l a n n i n g  legal 
m a t t e r s .'

'Fear of expensive legal fees often stops people 
In low income groups from seeking justice. '

'My e x p e rience is that most people put off seeking 
legal advice until it is too late. People could 
obtain advice before a c t i n g . '

'The p r o f e s s i o n ' s  image is d e t e r i o r a t i n g  rapidly 
m a inly b e c ause of its inability or u n w i l l i n g n e s s  
to service the community at l a r g e . '

R e s p o n d e n t s  who indicate a possible 
for these schemes feel that more research is 
determine if current access to legal services 
to define the limits of the schemes and to 
community. Others express their u n c e r t a i n t y  of

future need 
required to 

is adequate, 
educate the 
the need for

such a scheme and the possible effects. For example:

'Believe first r equirement is to achieve g r e a t e r  
public rapport with p r o f e s s i o n  before i m p l e m e n t 
ation of any such s c h e m e . '
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'There should be an e x p a n s i o n  and improvement of 
current legal aid services before floating another 
s c h e m e .'

'People w o u l d  n e e d  e d u c a t i n g  to benefit of some 
p r e - p a i d  legal scheme. W o u l d n ' t  be financial 
p r i o r i t y  y e t .'

'Must e s t a b l i s h  firstly w h e t h e r  current access to 
legal advice is adequate.'

'The p u b l i c a t i o n  of such a scheme may open the 
f l o o d g a t e s  of l i t i g a t i o n . '

'Unless it covers all people, those most requiring 
the scheme w o u l d  not join for economic reasons.'

R e s p o n d e n t s  who see no n e e d  for these schemes at 
all feel that current se r v i c e s  are adequate and that group 
schemes w o u l d  reduce p r o f e s s i o n a l  standards and are a threat 
to p r i v a t e  practice. Two r e s p ondent's comme n t s  summarise 
these views:

'(a) In my experience, persons in the groups m e n t i o n e d 
demand a very personal r e l a t i o n s h i p  w ith their 
lawyers w h i c h  m a y  not attain in group legal 
service schemes.

(b) In my opinion, group referrals to lawyers (e.g. 
C o m p a n y  staff to C o m p a n y  lawyers) tend to lessen 
s t a n d i n g .

(c) I b e l i e v e  group schemes w o u l d  tend to further 
reduce the q u a lity of p rofessional standards and 
service, a l r eady too low in m a n y  areas.

(d) Such schemes are unnecessary.'

'It will f u r t h e r  erode the independence of solicitors, 
e s p e cially in terms of costing. It will encourage 
vex a t i o u s  actions. If this type of insurance scheme 
continues, personal r e s p o n s i b i l i t y  will be insured away 
and s o l i c i t o r s  will become v i r t u a l l y  emp l o y e e s  of 
i n s u r e r s .'

F u r t h e r  evidence that solicitors, who feel that 
group legal services are n e e d e d  now, see them as a means of 
i n c r easing the use of legal services, is given by responses 
to a range of a t t i t u d e  items Included in the questionnaire. 
Over 80 p e r  cent of these r e s p o ndents agree, and less than 5 
per cent disagree, w i t h  the sta t e m e n t s  that group legal 
services will 'lower the b a r r i e r s  to the use of legal 
servi c e s  by o r d i n a r y  citizens', 'improve the public's
k n o w l e d g e  of legal services and the be n e f i t s  of legal 
advice', stimulate interest in the use of legal services'
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and 'encourage usage in the less traditional areas of the 
lav/ such as c o n sumer matters.' (Table 2.9). Those s olicitors 
indicating a possible future need for group legal services 
also g e n erally agree w i t h  these items al t h o u g h  w i t h  more 
r e s e r v a t i o n s  and, somewhat surprisingly, a g r eater 
p r o p o r t i o n  of those who feel there is no n e e d  at all for 
such schemes agree rather than d i s agree wit h  the statements. 
(The difference b e t w e e n  p r o p o r t i o n s  of agree and disagree 
responses on the first three s t a t e m e n t s  is not h o w e v e r  
significant for this subgroup).

A clear m a j o r i t y  of the lawyers in each subgroup 
agree with the statements that g r oup legal services will 
'encourage usage in the less traditional areas of the law',
'increase the p r o p o r t i o n  of problems me m b e r s  perceive as 
amenable to legal avenues of solution' and 'encourage the 
use of lawyers to deal w i t h  problems that are not 'legal' in 
the narrow sense of the word,' w i t h  r e l a t i v e l y  little 
v a r i a t i o n  in the dist r i b u t i o n  of responses b e t w e e n  the three 
subgroups. This suggests that s i m ilar responses to these 
sta t e m e n t s  in fact reflect different v i ews about the need 
for or d e sirability of b r o a d e n i n g  the services o f f e r e d  by 
the legal profession. The role of the lawyer as a general 
p r o b l e m  solver or family advisor w h i c h  group legal services 
might encourage is perhaps a role that some s o l i c i t o r s  w o uld 
p r e f e r  not to take. Responses to the last statement in Table 
2.9 appear to show that even those who favour group legal 
services now hold some reservations on this role.

While a maj o r i t y  of solicitors see group legal 
services as a way to increase effective demand for legal 
services, others see them as a threat to the traditional 
w a y s  of practising. The results of Table 2.10 indicate the 
level of support on some of the issues relating to this 
latter view. Half of all r e s p ondents disagree w ith the 
s t a tement that 'group legal service schemes are a threat to 
p r i v a t e  practise', and only 20 per cent of those who feel 
that such schemes are needed now disagree strongly. The 
r e m a i n i n g  80 per cent of this subgroup w o u l d  surely now 
support a scheme which they thought would threaten private 
practice to a significant degree, so that it would seem that 
the reservations about these schemes can be overcome by 
p a r t i c u l a r  forms of group legal services. However, there 
must be general agreement among these sol i c i t o r s  about the 
form that the schemes can take if their support is not to be 
fragmented, with different schemes b e ing favou r e d  by only a 
m i n o r i t y  of solicitors. Overall, only 8 per cent feel 
strongly that group legal services are a threat to p r i vate 
practice, and half of these still feel they are n e e d e d  now.
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Table 2.9 Opinions on the Use of legal Services

Per cent of subgroup responding
Is there a need for this type Agree Agree with Disagree with Disagree Sample 
of legal insurance scheme? Strongly Reservations Reservations Strongly size

'Group legal service schemes will lower the barriers to the use of legal
services by ordinary citizens.'

Needed now 60 34 2 1 167
Possible future need 28 59 11 0 35
No need at all 9 34 11 11 34
All respondents 48 37 5 3 1

'Group legal service schemes will improve the public11 s knowledge of legal
services and the benefits of legal advice.'

Needed now 59 32 2 1 167
Possible future need 23 60 0 3 35
No need at all 12 28 17 14 34
All respondents 46 36 4 2 243

'The broader use of lawyers in group legal service schemes will sti mulate
interest in the use of legal services by others.'

Needed now 43 41 2 0 167
Possible future need 24 56 5 0 35
No need at all 10 20 22 6 34
All respondents 35 40 5 1 243

'Group legal service 
areas of the law such

schemes will 
as consumer

encourage usage 
matters.'

in the less traditional

Needed now 47 37 4 1 167
Possible future need 54 44 0 0 35
No need at all 38 32 3 0 34
All respondents 47 37 3 0 243

'Group legal service schemes can be expected to increase the proportion of
problems members perceive as amenable to legal avenues of solution.'

Needed now 34 36 13 4 167
Possible future need 34 48 3 0 35
No need at all 42 18 9 12 34
All respondents 35 36 11 3 243

'Group legal service schemes will encourage the use of lawyers to deal
with problems that are not 'legal ' in the narrow sense of the word.'

Needed now 13 47 19 5 167
Possible future need 18 49 17 0 35
No need at all 28 39 5 8 34
All respondents 17 46 16 4 243
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The amount of regulation of the p r o f e s s i o n  by 
outside groups that such schemes might require could be one 
of the features of such schemes that w o uld inhibit their 
w i d e r  acceptance by the profession. H e t h e r t o n  (1978) reports 
that 'only a minority of p r a c tising lawyers (about 30 per 
cent) believe that the legal p r o f e s s i o n  can no longer expect 
to regulate itself without outside control' and only about 8 
per cent agree strongly with this view. Recent events may 
however have al t e r e d  this pattern. In o r d e r  to m a i n t a i n  
control of services and cost, group legal services will have 
to have some way of reviewing the services p r o v i d e d  to their 
m e m b e r s  by the profession. The p e r c e n t a g e  of r e s p o n d e n t s  who 
want group legal services now and agree that this will lead 
to 'increased r egulations of the p r o f e s s i o n  by outside 
groups' parallels H e t h e r t o n ' s  result when taken over all 
respondents. How then might the re m a i n d e r  of this subgroup 
react to the 'control and evaluation mechanisms' req u i r e d  by 
such schemes? Clearly it is important that the review 
p rocedures e s t a b l i s h e d  by these schemes are a c c e ptable to a 
major i t y  of the profession, and thus that the p r o f e s s i o n  be 
involved in the s p e c i f i c a t i o n  of these procedures.

The fact that it is the scheme w h ich pays for the 
legal services rather than the client is u n l ikely to ' lessen 
the lawyers' ethical r e s p o n sibility to the individual 
c l i e n 4 ’ in the v iew of a clear m a j o r i t y  of r e s p o ndents and 
more strongly by those who want group legal services 
i n t r o d u c e d .



Table 2.10 Opinions on the Impact on Private Practice

Per cent of subgroup responding
Is there a need for this type 
of legal insurance scheme?

Agree
Strongly

Agree with 
Reservations

Disagree with 
Reservations

Disagree
Strongly

Sample
size

'Group legal service schemes are a threat to private practice.'
Needed now 5 22 38 20 167
Possible future need 5 27 34 9 35
No need at all 28 28 7 5 34
All respondents 8 24 32 17 243

'The need for control and evaluation mechanisms in group legal service schemes wi
lead to increased regulation of the profession by outside groups.'

Needed now 12 32 22 5 167
Possible future need 29 40 16 3 35
No need at all 30 29 13 3 34
All respondents 17 33 20 4 243

'The introduction 
responsibility to

of a funding intermediary will 
the individual client.'

lessen the lawyers ethical

Needed now 5 9 25 55 167
Possible future need 11 13 33 32 35
No need at all 25 9 16 32 34
All respondents 9 9 25 49 243
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3. The Benefits of Group Legal Services

As r e p orted above, most s o l i citors see a n e e d  for 
g r oup legal services as a means of o v e r c o m i n g  the problems 
of lump sum p a y ments for legal services and im p r o v i n g  access 
to legal advice. The lowering of these b a r r i e r s  to legal 
advice are also seen as the major b e n e f i t  to the general 
c o m m u n i t y  of this type of scheme.

The 34 r e s p o ndents who feel there is no n eed for 
g r oup legal services g e n erally see no or little b e n efit to 
the community or the legal p r o f e s s i o n  from this type of 
scheme. Of the remaining 202 respondents, 61 per cent see 
improved access as a major benefit to the c o m m u n i t y  and 35 
per cent mention speci f i c a l l y  the easing of clients' payment 
problems. Other responses include lower costs for legal 
services (13%) and increased awareness of legal rights 
(11%). A sample of their responses to the q u e s t i o n  'What, if 
any, would you see as being the major b e n e f i t s  of this type 
of scheme to the general community' are:

'Those on average incomes are p r e s e n t l y  unable to 
meet large legal bills in o r d e r  to pursue their 
rights. S i m ilar to their pr o b l e m s  when faced w i t h  
medical b i l l s . '

'As with all insurance, c o ver for expensive 
c o ntingencies at (we hope) low p r e m i u m  cost.'

'Increased a c c e s sibility to legal help. P e r haps 
more so, and more Importantly, if schemes are 
extended downwards to the lower s o c i o - e c o n o m i c  
groups who may not n o r mally use lawyers. This 
could be done for example if emp l o y e r s  offered 
memb e r s h i p  in a scheme as part of their 'wages' 
p a c k a g e . '

'Increased awareness of legal rights and their 
p r o t e c t i o n  through improved access to advice.'

'Cheaper and bett e r  legal service'.

'The scheme would take the w o rry out of h a ving to 
pay the legal fees in a lump s u m . '

'Would encourage people to be av/are of their legal 
rights and to seek remedies for w r o n g s  s u f f e r e d . '

Replies from these respondents to the q u e s t i o n  on 
who would most benefit from these schemes are almost 
entir e l y  centred on the low and middle income groups. O t her 
groups mentioned, al t h o u g h  only by a small minority, are:

'Those who are unable to q u a l i f y  for legal aid 
means tests. Middle income e a r n e r s . '
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'Generally those who are less well educated, on 
low incomes, don't use lawyers m u c h . '

'Employed people and people w i t h  families to bring 
u p . '

'Middle class to w h o m  e x i s t i n g  legal aid not 
a l ways a v a i l a b l e . '

'Unemployed, u n d erprivileged.'

'Wage earners, p e n s i o n e r s  of all types.'

'Lower income groups. P o o r e r  educated. D e s e r t e d  
w i v e s  e t c .'

R e s p o n s e s  to the q u e s t i o n  of what be n e f i t s  would 
the me m b e r s  of the legal p r o f e s s i o n  receive through the 
i n t r o d u c t i o n  of group legal services c o ver four m a j o r  
categories: g u a r a n t e e d  payment of fees (54%), i n c r eased
v o l u m e  of b u s i n e s s  (35%), a g r e ater v a r i e t y  of a c t i v i t y  
(22%) and an improved image of the p r o f e s s i o n  (18%).

On the topic of fees, responses take the form:

If me m b e r s  were able to insure, individual lawyers 
w o uld no longer have to carry the costs for 
i m p e c unious cl i e n t s  over long p e r i o d s . '

'Perhaps remove some of the reluctance and a n t i 
p a thy of the public towards p a ying whe n  the work 
is d o n e .'

'Getting a f a irer r e m u n e r a t i o n  for work done than 
the market allows w h e n  ch a r g i n g  individual 
c l i e n t s .'

'Extends activities, save them c a r rying clients, 
avoid bad debts and n o n - p a y i n g  work.'

'Quick p a yment and saved c o l l e c t i o n  costs.'

'Adequate r e m u n e r a t i o n  for w o r k  now done wi t h o u t  
fee or for minimal fee, o p p o r t u n i t y  to assist on a 
realistic basis.'

An indication of w h e t h e r  'guaranteed payment of 
fees would induce lawyers to accept lower fees' w as also 
sought and responses are p r e s e n t e d  in Table 2.11. Those who 
see no n e e d  at all for group legal services g e n e r a l l y  
disagree w i t h  this statement, 41 per cent of them s t r ongly 
disagreeing. For the r e m a ining respondents, agree and 
disagree r e s p o n s e s  are almost equally r e p r e s e n t e d  w ith few 
resp o n d e n t s  on either side h a v i n g  strong views. Not 
surprisingly, s o l i citors a p p a r e n t l y  have some r e s e r vations 
about a c c e p t i n g  lower fees whe n  the level of reduction and 
the potential increase in b u s iness is not specified.
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A bare majority of s olicitors agree w i t h  the v i e w 
that 'group legal services will increase e mployment 
opportunities in the legal profession' and that increased 
u t i l i zation of lawyers should 'accelerate the trends to 
reform and simplify court procedures' and 'encourage 
improvement in the p r e v e ntative aspects of legal practice.' 
Less than 20 per cent of respondents disagree w ith these 
statements and only about 5 per cent strongly disagree.

[able 2.11 Opinions on Fees, Employment Opportunities and Legal Procedures

Per cent of subgroup responding

"s there a need for this type Agree Agree with Disagree with Disagree Sample 
3f legal insurance scheme? Strongly Reservations Reservations Strongly size

'Guaranteed payment of fees would induce lawyers to accept lower fees.'
toeded now 10 36 29 10 167
tossible future need 9 20 30 16 35
to need at all 8 15 13 41 34
\11 respondents 9 30 26 15 243

'Group Jo*, 
the legal

■ai service schemes will 
prof ession.'

increase employment opportunities in

leeded now 20 44 9 4 167
tossible future need 14 46 10 4 35
Jo need at al .1 0 23 29 17 34
ill respondents 16 41 11 5 243

'The more general access of middle class persons to the courts should
accelerate the trends to reform and simplify court procedures. 1[

leeded now 19 42 11 3 167
tossible future need 10 31 31 0 35
to need at all 5 14 11 24 34
,11 respondents 15 35 14 6 243

'The presence of lawyers on both sides of a dispute will encourage 
improvement in the preventative aspects of legal practice.'

[eeded now 25 38 8 4 167
tossible future need 15 29 24 5 35
(o need at all 0 23 18 23 34
11 respondents 19 35 12 6 243
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4., P r e f e r r e d  F orm of Group Legal Services

There are endless p e r m u t a t i o n s  of structure and 
pro v i s i o n s  that the group legal service can take. V a r i a t i o n s  
can o c c u r  in the type of group i n v olved and the p r o v i s i o n s  
for m e m b e r  e l i g i b i l i t y  to use the scheme, the a d m i n i s t r a t i o n  
of the scheme, the m a n n e r  in w h ich services are p r o v i d e d  by 
lawyers, the ser v i c e s  covered and excluded, and the m e t h o d s  
of financing and payment.

Table 2.12 s u m m arises the atti t u d i n a l  res p o n s e s  of 
s o l i citors to six types of groups w h ich might sponsor group 
legal services for their members. There is little v a r i a t i o n  
in response over the six groups, with about 60 per cent of 
resp o n d e n t s  e x p r e s s i n g  a 'favourable' response to each group 
and around 20 per cent expressing an 'unfavourable' attitude 
to each group. Of those s o l i citors e x p r e s s i n g  a n e e d  for 
group legal services now, about 70 p er cent give a 
favourable response to each type of group w i t h  a f u r t h e r  5 
to 15 per cent indicating that type of group is not 
i m p o r t a n t .

Table 2.12 Attitudes to Type of Group Involved (n = 243)

Per cent responding *
Very Very Not

Type of Group Favourable Favourable Unfavourable Unfavourable Important

Members of a professional
association 24 37 8 7 19

Members of a white-collar 
trade union 18 45 8 9 14

Members of a blue-collar 
trade union 25 36 10 10 14

Employees of a company 23 38 11 9 12

Members of a Friendly 
society 23 39 11 6 15

Consumer/Community 
organisations 24 35 14 10 11

* 5-7 per cent non-response on each item
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Schemes o p e r a t i n g  for the m e m b e r s  of a group can 
be o r g a n i s e d  and p r o m o t e d  by the group itself or, in the 
case of employees, by the e m p loyer on their behalf, or by 
the p r o viders of the services, a p r o f e s s i o n a l  legal body, or 
by a third party such as an insurance company. Solicitors' 
at t i t u d e s  to these different types of a r r a n g e m e n t s  are shown 
in Table 2.13. A clear m a j o r i t y  (66%) are favourable to the 
idea of schemes a d m i n i s t e r e d  by a legal p r o f e s s i o n a l  body, 
and just over h a l f  of the resp o n d e n t s  f a vour schemes 
o p e r a t e d  by the group itself. There is little support for 
involvement by insurance companies, while the idea of 
emp l o y e r s  a d m i n i s t e r i n g  schemes on b e h a l f  of their e m p loyees 
is thought to be the least favourable of these alternatives. 
The survey of employers und e r t a k e n  as part of this study 
found that c o m pany r e p r e s entatives also e x p r e s s e d  little 
support for such an arrangement.

Table 2.13 Attitudes to Administration of Scheme (n = 243)

Per cent responding *

Very Very Not
Administration of scheme Favourable Favourable Unfavourable Unfavourable Important

Professional legal body 37 29 13 8 8

Insurance company 13 25 30 19 8

Employer on behalf of
employees 3 20 39 24 8

Executive body of the group 17 38 20 13 5

* 4-6 per cent non-response on each item.

A g a i n  however, almost a q u a r t e r  of those who feel 
that these schemes are needed n ow are u n f a v o u r a b l y  to the 
most popular of these arrangements, a d m i n i s t r a t i o n  by a 
legal p r o f e s s i o n a l  body. Eight per cent are very u n 
favourable to this arrangement.

Perhaps most important among the a t t i t u d e s  of 
solicitors to such schemes are those re l a t i n g  to the 
a r r a n g e m e n t s  b e t w e e n  the scheme and the lawyers involved. 
The terms 'open' and 'closed' panel are c o m m o n l y  u s e d  to 
describe the m a j o r  options for the p r o v i s i o n  of services 
a l t h o u g h  'pure examples of e i ther open or c l o s e d  plans 
rarely exist in pract i c e  and many plans use m i x e d  a r r a n g e 
ments' (Deitch and Weinstein, 1976). They continue: 'In the
most open plans, any lawyer anywhere or w i t h i n  a geog r a p h i c
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cover a g e  a r e a  can pr o v i d e  and be paid for services. Some 
plans require r e g i s t r a t i n  of lawyers w i t h  the pla n  or p r i o r 
approval by the p lan of r e p r e s e n t a t i o n  in a specific matter, 
but these a r r a n g e m e n t s  are still c o n s i d e r e d  open since there 
is no general limi t a t i o n  by the plan of the o p p o r t u n i t y  for 
any lawyers to represent members. Plans that are g e n e r a l l y  
c o n s i d e r e d  clos e d  limit the n u m b e r  of lawyers who may 
provide ser v i c e s  by s c r e e n i n g  them p r ior to p a r t i c i p a t i o n  in 
the plan, retaining a r e l a t i v e l y  small n u m b e r  of lawyers or 
a law firm on an annual basis, or h i r i n g  a ful l - t i m e  staff 
of lawyers. Client choice in these p l ans is l i m ited to the 
p a r t i c i p a t i n g  lawyers.'

The d e s c r i p t i o n  of these v a r i a t i o n s  g i v e n  in the 
q u e s t i o n n a i r e  was simply 'that the legal services are 
p r o v i d e d  by lawyers, who m a y  be s a l a r i e d  e m p l o y e e s  of the 
scheme, a c l o s e d  panel of a l i m ited n u m b e r  of private firms 
or an open panel from w h i c h  the m e m b e r  is free to choose a 
l a w y e r . ' R e s p o n s e  to these p o s sible a r r a n g e m e n t s  are given  
in Table 2.14 and show a very stro n g  p r e f e r e n c e  for the open 
panel scheme, w i t h  a c l ear m a j o r i t y  of s o l i c i t o r s  e x p r e s s i n g  
an u n f a v o u r a b l e  at t i t u d e  to b o t h  types of c l osed panel 
s c h e m e .

R e s p o n s e s  to three o p i n i o n  items on the effect of 
open and c l o s e d  panel schemes are p r e s e n t e d  in Table 2.15. A 
c l e a r  m a j o r i t y  (61%) of all r e s p o n d e n t s  agree w i t h  the view  
that open panel schemes will most b e n e f i t  the sole 
p r a c t i t i o n e r  and small p a r t n e r s h i p s  while three quart e r s  of 
the r e s p o n d e n t s  support the v i e w  that 'closed panel schemes 
will accelerate the trend towards larger practices.' There 
is little d i s a g r e e m e n t  w i t h  these views. There is only 
m i n o r i t y  support (28%) for the v i e w  that 'high volume 
c o n d itions ach i e v a b l e  through c l o s e d  panel schemes will lead 
to more eff i c i e n t  and less c o s t l y  d e l ivery methods.' There 
are no s i g n i f i c a n t  d i f f e r e n c e s  in the p a t t e r n s  of response 
of s o l i c i t o r s  having dif f e r e n t  v i e w s  on the n e e d  for group 
legal services on these three items.

H e t h e r t o n  (1978) r e p o r t s  that a s u b s t a n t i a l  bod y  
of p r a c t i s i n g  s o l i c i t o r s  in V i c t o r i a  b e l i e v e  that large 
legal p r a c t i c e s  capable of internal s p e c i a l i z a t i o n  and/or 
m a s s  p r o c e s s i n g  of w o r k  wil l  be a future g r o w t h  area in the 
p r o f e s s i o n  (71%) and that 'the sole p r a c t i t i o n e r  is (not) as 
able in the past to p r o v i d e  a good service to his clients' 
(52%).' In the light of these views and those reported 
above, the strong s u pport for open panel schemes and the 
u n f a v o u r a b l e  v i e w  of clos e d  panel schemes is somewhat 
surprising.

A t t i t u d e s  to the m e t h o d s  u sed to pa y  the lawyer 
for the se r v i c e s  r e n dered to the client were also sought and 
a clear p r e f e r e n c e  was shown for direct b i l l i n g  from the 
lawyer to the scheme. An u n f a v o u r a b l e  r e s ponse to this 
method was h o w e v e r  g i v e n  by 20 p e r  cent (4 p er cent very 
u n favourable) of those st a t i n g  that g r oup legal services are 
needed now.
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Table 2.14 Attitudes to Arrangements with Lawyers (n = 243)

Per cent responding *

Lawyers involved
Very Very Not

Favourable Favourable Unfavourable Unfavourable Important

Salaried employees of the
scheme 10 18 27 33 6

Closed panel of private 
firms 3 14 32 37 8

Open panel of participating 
firms 57 31 4 2 4

Method of payment to participating Lawyers 

Lawyer bills scheme for
services rendered 45 26 14 6 5

Client pays lawyer and is
reimbursed by scheme 16 28 27 16 8

Client bills scheme and 
lawyer is reimbursed 
directly 14 23 31 19 8

* 2-6 per cent non-response on each item.

The scheme most favoured by those who res p o n d e d 
that group legal services are n e e d e d  n o w  w o u l d  service 
members of a friendly society, be a d m i n i s t e r e d  by a p r o f e s s 
ional legal body, be open panel w i t h  lawyers b i l l i n g  the 
scheme for services rendered. If the s o l i c i t o r s  who have 
very unfavourable a t t itudes towards a ny of these features 
are excluded, 83 p er cent of these solicitors, or 59 per 
cent of all solicitors, would a p p a r e n t l y  support such a 
scheme. However, if the solicitors who are u n f a v o u r a b l e  to 
any of these features are also excluded, the c o r r e s p o n d i n g  
figures drop to 48 per cent and 34 p e r  cent respectively. 
The corresponding results for the same scheme only 
a d m i nistered by the group itself are just sl i g h t l y  less than 
these by 3 or 4 per cent (the dif f e r e n c e  is not s t a t i s t 
ically significant). While changes in the type of group have 
little effect on the apparent support for the scheme, other 
types of admini s t r a t i o n  or m e t hods of p a y m e n t  w o u l d  f u r t h e r  
reduce these figures by about 10 p e r  cent each. The support 
for closed panel schemes is very limited.



5. O b s t a c l e s  to the E s t a b l i s h m e n t  of Group Legal Se r v i c e s

There are two m a j o r  p r o b l e m  areas w h i c h  m ay act to 
inhibit the d e v e l o p m e n t  of g r oup legal services in 
Australia. F i r s t l y  there are ethical, regulatory and legal 
r e s t r i c t i o n s  w h i c h  m ay impede their d evelopment or w h i c h  m ay 
p r o hibit group legal services outright. These d i f f i c u l t i e s  
are e x a m i n e d  e l s e w h e r e  in the report.

The seco n d  m a j o r  p r o b l e m  area relates to the 
internal aspects of the schemes. These include d e v e l o p i n g  
c o n s u m e r  demand for the se r v i c e s  and m a i n t a i n i n g  control of 
the costs of a d m i n i s t e r i n g  the scheme.

These concerns are e c hoed by sol i c i t o r s  in their 
responses to the que s t i o n  'What would y ou see as being the 
m a j o r  obstacles, if any, to the e stablishment of G r oup Legal 
Service s c h emes in Victoria?' H o w e v e r  only 8 per cent 
m e n t i o n e d  ethical c o n s t r a i n t s  in their response and only 18 
pe r  cent a g r e e d  w i t h  the direct statement that 'ethical 
c o n s t r a i n t s  p r e c l u d e  the of f e r i n g  of legal services through 
groups.' (Table 2.16). The more general view, e x p r e s s e d  by 
36 per cent of respondents, was that o p p o s i t i o n  to these 
s c h emes w o u l d  come from some or all sections of the legal 
profession. In the light of the results r e p orted e a r lier 
these fears w o u l d  appear to be largely unfounded. Some 
typical r e s p o n s e s  of this type were:

'The e n t r e n c h e d  a t t i t u d e s  and c o n s e r v a t i s m  of the 
legal p r o f e s s i o n  (supported by the Legal
P r o f e s s i o n  P r a ctice Act).'

'Resistance to change amongst el e m e n t s  of the 
legal p r o f e s s i o n  - fear of loss of .independence.'

'Opposition of large legal firms.'

'Considerable pr e s s u r e  from small suburban
p r a c t i t i o n e r s . '

'Conservatism in the p r o f e s s i o n  and in the 
c o m m u n i t y  g e n e r a l l y  and the c o m p l e x i t y  of the 
rules of l i t i g a t i o n . '

'Opposition from large firms. General c o m p l a c e n c y  
in p r o f e s s i o n .'

'Threat to independence of profession, funding and 
o r g a n i s a t i o n a l  problems, problems w i t h  traditional 
s o l i c i t o r / c l i e n t  r e l a t i o n s h i p . '

On the internal aspects of the schemes, 38 per 
cent of r e s p o n d e n t s  felt that the d evelopment of c o n s u m e r  
demand w o u l d  be a m a jor obstacle to group legal services. On 
the other hand, a s i m i l a r  number of the r e s p o n d e n t s
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d i s a g r e e d  w i t h  t h i s  v i e w  w h e n  p r e s e n t e d  w i t h  the s t a t e m e n t
that ' 
demand 
(Table 
social 
to a

Group Legal Services w o u l d  n e e d  to develop co n s u m e r  
for a d d i tional services in o r d e r  to be successful.' 
2.16). The statement that 'changing demographic, 
and econo m i c  c h a r a c t e r i s t i c s  of the p o p u l a t i o n  point 
climate i n c r e a s i n g l y  receptive to the a d o p t i o n  of 

prepaid plans' was supported by a m a j o r i t y  of r espondents 
(63%), i n d i cating that the p r o m o t i o n  of group legal services

critical problem.
(18%) and k e e p i n g  
b o u n d s  (22%) were 
e s t a b l i s h m e n t  of 
responses a r e :

was not seen as b e ing a 
i s t r ation of the schemes 
m e m bers w i t h i n  reasonable 
m a j o r  o b s t acles to the 
services. A sample of these

P r o p e r  admin- 
the costs to 
also given as 
group legal

'Suspicion of m o t i v e s  (lawyers) b e h i n d  
e x c e ssive o v e rhead and m a n a g e m e n t  charges.

scheme

'None, unless there is political resistance. 
H o w e v e r  setting of fees may cause problems.'

'Failure to keep a d m i n i s t r a t i o n  cheap and simple. 
Lack of a d v e r t i s i n g  to ensure the c o n s u m e r  knows 
be n e f i t  of scheme. Failure of g o v e r n m e n t  to 
p r o v i d e  for those unable to pay i n s u r a n c e . '

'Perhaps a reluctance to join - none otherwise.'

'Costs g e n e r a t e d  by court delays.'

' A d m i n istration of scheme and the m e t h o d  of 
d i s t r i b u t i o n  of work amongst practitioners. 
M a i n t a i n i n g  standards of p e r f o r m a n c e  of work to 
s a t i s f y  c l i e n t .'

'Education of the public that scheme is viable.'

'Properly a d m i n i s t e r i n g  the scheme and o v e r c o m i n g  
public distrust of the profession.'

'Selling the idea to the community, n ow sceptic of 
lawyers w o u l d  be the gr e a t e s t  d i f f i c u l t y . '

'High pr e m i u m s  because of a d m i n i s t r a t i v e  costs and 
insurers making sure they are well covered.'

'Legal services are so v a r i e d  in facts problems 
and s o l u tions wit h  c o n s equent wide range of time 
and skills n e c e ssary to represent the client that 
the c a l c u l a t i o n  of risk is impossible. If that is 
correct, the p r e m i u m  will have to be very high. If 
the scheme covers criminal r e p r e s entation, law 
abiders will not want to sub s i d i s e  no n - l a w  
abiders. S i m ilarly the a t t itude towards Family 
law, b a n k r u p t c y  and civil l i t i gation is likely to 
be 'it w o n't happen to m e . ' There is very little 
n e e d . '
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Per cent responding
Item * Agree Agree with Disagree with Disagree

Strongly Reservations Reservations Strongly

T a b l e  2 . 1 6  O p i n i o n s  on O b s t a c l e s  t o  G ro up  L e g a l  S e r v i c e s  (n  = 2 4 3 )

Ethical constraints preclude the
offering of legal services
through groups. 5
Group legal service schemes would 
need to develop consumer demand 
for additional legal services in 
order to be successful. 18

Changing demographic, social and 
economic characteristics of the 
population point to a climate 
increasingly receptive to the 
adoption of prepaid plans. 24

13

19

39

30 32

24 12

8 6

* Seventy-five per cent of those who feel that group legal 
services are needed now agree (31% agree strongly) with 
this third item compared with 53 per cent (12%) of those 
feel this could be a possible future need and 27 per cent 
(8%) of those who feel there is no need for such schemes. 
There are no significant differences in the responses of 
these three subgroups on the other two items.
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6. C o n c l u s i o n s

The main aim of this survey was to e s t a b l i s h  the 
level of p r o f e s s i o n a l  support for the i n t r o d u c t i o n  of group 
legal services in Australia. The survey was h o w e v e r  limited 
to s o l i c i t o r s  h o l d i n g  current p r a c t i s i n g  c e r t i f i c a t e s  in 
Victoria. A systematic l-in-10 s e l e c t i o n  from the m e m b e r s h i p  
of the Law Institute of V i c t o r i a  in S e p t e m b e r  1980 gave a 
sample of 426 s o l i c i t o r s  of w h i c h  243 (57%) responded. 
C o m p a r i s o n s  b e t w e e n  the c h a r a c t e r i s t i c s  of the respondents, 
the s e l e c t e d  sample and the p o p u l a t i o n  indicate a rel a t i v e l y 
lower response from f u l l - c e r t i f i c a t e  h o l d e r s  than from 
e m p loyee cert i f i c a t e  holders, and from f u l l - c e r t i f i c a t e  
h o l d e r s  not in pr i v a t e  practice. The data was w e i g h t e d  to 
adjust for po s s i b l e  response bias and the a n a l y s i s  is b a s e d  
on this w e i g h t e d  data. There is some u n d e r - r e p r e s e n t a t i o n  of 
s o l e - p r a c t i t i o n e r s  in M e l b o u r n e  s u b u r b a n  areas are 
o v e r - r e p r e s e n t e d .  While these v a r i a t i o n s  reflect the 
r e p orted interest in group legal services, the overall, 
effect on est i m a t e s  does not a p p e a r  to be large.

C o n c l u s i o n s  b a s e d  on the a n a l y s i s  of these data
a r e :

a clear m a j o r i t y  (70%) of V i c t o r i a n  solicitors 
e x p r e s s  the v i e w  that g r o u p  legal services are 
n e e d e d  in Australia. This high level of support is 
m a i n t a i n e d  over v a r i a t i o n s  in age, y e a r  of 
a d m i s s i o n  to p r a ctice and type of certificate. The 
response from sole practitioners, almost all of 
w h o m  pr a c t i s e  in the suburbs, is u n a f f e c t e d  by the 
type of clients they service, w h e r e a s  the stated 
n e e d  for such schemes from full partners, 
a s s o c i a t e s  and employee s o l i c i t o r s  d e c l i n e s  as the 
p r o p o r t i o n  of their wor k  that is for m i d d l e  income 
clients increases.

R e s p o n d e n t s  stating that 
n e e d e d  no w  see them as 
b a r r i e r s  to the use 
p a r t i c u l a r l y  that imposed 
services. I m p roved access 
seen as the m a j o r  b e n efit 
general community. Low and 
p a r t i c u l a r  are cons i d e r e d  
who w o u l d  most benefit.

group legal services are 
a means of o v e r c o m i n g  
of legal services, 
by the cost of legal 
to legal services is 

of such schemes to the 
middle income groups in 

to be the sort of people

g u a r a n t e e d  payment of fees, in c r e a s e d  volume of 
business, a g r e a t e r  v a r i e t y  of a c t i v i t y  and an 
i m p roved image of the p r o f e s s i o n  are re p o r t e d  as 
the m a jor b e n e f i t s  of such schemes to the members 
of legal profession.
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those solicitors who feel that there is no n eed 
for group legal services in A u s t r a l i a  see no 
benefit to either the c o m m u n i t y  or the p r o f e s s i o n  
from such schemes and tend to the o p i nion that 
these schemes are a threat to pr i v a t e  p r a ctice and 
will lead to increased r e g u l a t i o n  of the
p r o f e s s i o n  by outside groups.

respondents i n d i cating a possible future n eed for 
group legal services also g e n e r a l l y  agree, wit h 
more reservations, that such schemes will increase 
usage of legal services. They are h o w e v e r  not
con v i n c e d  of the need for such schemes at the 
present time.

support for group legal services is limited to 
open panel schemes. There is also a d e c ided  
preference for direct b i l l i n g  from the lawyer to 
the scheme b e i n g  the m e t h o d  of p a y ment for
services and for schemes a d m i n i s t e r e d  by a 
p r ofessional legal b o d y  or the group itself. The 
type of group involved in the scheme has very 
little effect on the support for such schemes.

if solicitors who have very u n f a v o u r a b l e  a t t i t u d e s  
towards any of these fe a t u r e s  of a p a r t i c u l a r
scheme are excluded, the ap p a r e n t  level of support 
for the scheme falls to about 60 per cent of
solicitors. If a single u n f a v o u r a b l e  feature is 
enou g h  to d i s c ourage support, then this falls to 
about one-third of all solicitors.

ethical r e s t r ictions are not c o n s i d e r e d  to be a 
major obstacle to the es t a b l i s h m e n t  of group legal 
services in Victoria. O p p o s i t i o n  from some 
sections of the profession, the need to d e v elop 
co n s u m e r  demand, p r o p e r  a d m i n i s t r a t i o n  of the 
schemes and k e e p i n g  the costs to m e m b e r s  w i t h i n  
reasonable b o unds are seen as potential obstacles.
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CHAPTER 3

THE PUBLIC'S A T T I T U D E  TO GROUP L E GAL SERVICES

1. Introduction

The main purpose of this survey is to determine 
the level of interest in the idea of group legal services 
schemes. Since such schemes are u n f a m i l i a r  to m e m b e r s  of the 
general public, the interest e x p r e s s e d  by resp o n d e n t s  in 
this survey represents an almost immediate re a c t i o n  to the 
limited amount of detail about such schemes w h i c h  could be 
presented in a few questions. When faced wit h  the real 
choice of wh e t h e r  or not to join such a scheme, the 
individual would have much more i n f o r mation on w h i c h  to base 
a decision and much more time in w h i c h  to c o n s i d e r  the 
r e s p o n s e .

group legal 
schemes w h ich 
like medical 
People could

For the purpose of this survey, 
services schemes were pre s e n t e d  as 'insurance 
w o uld cover the costs of legal advice 
insurance covers the cost of medical advice, 
pay a small fee each w e e k  into the scheme and if they need e d  
advice or help from a lawyer, the cost of the lawyer's 
services would be c o vered by the scheme' (Question 5). The 
importance of limiting the scheme to 'members of p a r t i c u l a r  
groups and their families' (Question 6), of b e ing 'allowed 
to choose your lawyer', and of the cost of joining (Question 
7) were then considered.

In addition to the direct qu e s t i o n s  on these 
aspects of group legal services schemes, the q u e s t i o n n a i r e 
developed for this study includes items which explore 
respondents' exposure to legal problems and their use of 
lawyers for these problems, and q u e s t i o n s  d e s i g n e d  to 
explore their reasons for not seeking legal advice when  
needed. A set of ten 'a g r e e - d i s a g r e e ' s t a t ements about 
lawyers and the legal system, is also included to a l low an 
examination of the role played by these opinions in 
explaining the respondents' use of legal services. If people 
do not use legal services then a group legal service must 
overcome any cost, attitudinal and access b a r r i e r s  before it 
can be successful.

The final section of the qu e s t i o n n a i r e  pr o v i d e s  
demographic details of the respondents. While the sample 
here does not allow an analysis of p a r t i c u l a r  unions or 
other groups on w h ich a group legal services scheme might be 
based, v ariations over subgroups de f i n e d  by these d e m o 
graphic c h a racteristics provide some guide to the likely 
response of members of such groups.

In the following sections, details of the sampling 
procedure are described and c o m p arisons b e t w e e n  the sample 
and study population are made by age, sex, marital status
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and c o u ntry of birth. The level of interest in group legal 
service schemes shown by m e m b e r s  of the sample and the 
importance of some a s p ects of these schemes is considered. 
V a r i a t i o n s  in response over s u b g roups d e f i n e d  by d e m o g r a p h i c  
variables, att i t u d e s  to lawyers and use of lawyers over the 
last five y e a r s  are then presented.

The q u e s t i o n n a i r e  and interviewers' i n s t r u c t i o n s  
are a t t a c h e d  in A p p e n d i x  B.

2. Survey M e t h o d o l o g y  and A n a l y s i s

(a ) Sample S e l e c t i o n  and Surv e y  M e t h o d

Due to the l i m i t a t i o n  on survey costs, the study 
p o p u l a t i o n  had to be limited to p e r s o n s  aged 18 years or 
m ore living in private d w e l l i n g s  in the m a j o r  u r b a n  centres 
of Victoria. On the b a s i s  of 1976 Census data, the study 
p o p u l a t i o n  represents almost 80 p er cent of all adults 
resident in Victoria.

The sample s e l e c t i o n  and f i e l d w o r k  was c o n d u c t e d  
by Irving S a u l w i c k  and A s s o c i a t e s  in a s s o c i a t i o n  w i t h  Reark 
Res e a r c h  Pty. Ltd. The study p o p u l a t i o n  was d i v i d e d  in two 
strata. The first stratum, c o n t a i n i n g  adults resident in 
Melbourne, c o v e r e d  87 per cent of the study population, with 
the remaining u r b a n  centres c o n s t i t u t i n g  the second stratum. 
W i t h i n  each stratum, cl u s t e r s  of four i n t e r v i e w s  were 
a l l o c a t e d  to areas a p p r o x i m a t e l y  in p r o p o r t i o n  to the 
d i s t r i b u t i o n  of voters.

A  c l u s t e r  was d e t e r m i n e d  by sel e c t i n g  a name from 
the Electoral Roll c o v e r i n g  an are a  and using that person's 
a d d r e s s  as the start i n g  point for the i n t e r v i e w e r  cover i n g  
that area. At that address, an i n t e r v i e w  was sought wit h  the 
p e rson a g e d  18 years or more who was at home at the time of 
the call, who fell w i t h i n  the sex q u o t a  s p e c i f i e d  below, and 
whose b i r t h d a y  fell closest to the day of the interview. If 
no i n t erview was obtained, b e c a u s e  of noncontact, refusal or 
some other reason, an interview? was sought at the next 
adjacent h o u s e h o l d  until an i n t e r v i e w  was obtained. A gap of 
four dwellings was then left, and the next i n t e r v i e w  sought 
at the fifth adjacent household. The i n t e r v i e w e r  c o n t i n u e d  
in this way until four interviews had been o b t a i n e d  and this 
c o m p l e t e d  the cluster.

Where an i n t e r v i e w e r  co v e r e d  just one cluster, 
they were e x p e c t e d  to obtain i n t e rviews w i t h  two m a l e s  and 
two females. If they had been a s s i g n e d  more than one 
cluster, no more than five nor less than three i n t e rviews 
wit h  p e r sons of one sex were to be o b t a i n e d  w i t h i n  two 
cl u s t e r s  of eight interviews. It was g e n e r a l l y  the case that 
each c l u ster contained two interviews w i t h  p e r sons of each
s e x .
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Interviewing began on Saturday, 6 S e p t e m b e r  and 
was c o m p l e t e d  by Tuesday, 16 September. Most of the
interviews were c o m p leted on the first weekend. No
c a l l - b a c k s  were made unless it was c o n v e n i e n t  for the
i nterviewer to do so w h i l s t  still in the area.

E ighty-eight clusters were s e l e c t e d  in M e l b o u r n e 
from the 23 federal electoral div i s i o n s  cov e r i n g  the
m e t r o p o l i t a n  area. Three clusters were s e l e c t e d  in Di a m o n d  
Valley, Holt, La Trobe and Scullin and 4 in each of the 
other 19 electorates, giving 352 c o m p l e t e d  interviews. A 
further 104 interviews were obtained in 26 clust e r s  c o v ering 
other m a j o r  urban centres in Victoria. Table 3.1 lists the 
u r b a n  centres covered, their total p o p u l a t i o n  count at the 
1976 Census and the n u mber of c l u sters a s s i g n e d  to each 
centre. Note that the sampling f r a c t i o n  in M e l b o u r n e  is 
lower than in other centres.

Table 3.1. Distribution of Sample Clusters

Urban Centre Population (000's) (1 ) Number of Clusters

Melbourne 2480.7 88

Geelong 122.1 8 (all in Corio)
Ballarat 60.7 4

Bendigo 50.1 4

Shepparton 25.8 2

Warm ambool 20.2 2

Moe - Yallourn 18.7 i <2>
Morwell 16.1 1

Trafalgar 15.1 1

Wangaratta 16.2 2 (both in Wodonga)
Wodonga 13.6
Mildura 14.4 1

(1) Victorian Year Book 1980, pl86.
(2) These are the two major urban centres in the McMillan Electorate, 

although this cluster was in fact taken in Trafalgar, a small 
town of 1872 people about 13 km west of Moe - Yallourn.
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(b) C h a r a c t e r i s t i c s  o f  the P o p u l a t i o n  a n d  R e s p o n d e n t s

The p r o c e d u r e s  use d  in s e l e cting the i n t e r viewees 
in this study, while commonly u s e d  in survey wor k  in
Australia, o f f e r  c o n s i d e r a b l e  o p p o r t u n i t y  for selection bias 
to occur. Co m p l e t e  refusals at the initial contact b e t w e e n 
the i n t e r v i e w e r  and a m e m b e r  of the h o u s e h o l d  are a
potential source of s e l e c t i o n  bias in any survey, but the 
potential effect of non-contacts, eith e r  w i t h  the total 
h o u s e h o l d  or w i t h  an individual m e m b e r  of the h o u s e h o l d  who 
is not at home at the time of the call, is increased by not 
e m p l o y i n g  call-backs.

A l t o g e t h e r  1615 calls were made in order to obtain 
the 456 interviews. D e t a i l s  of these calls are g i ven in 
Table 3.2, and the effect of not e m p l o y i n g  c a l l - b a c k s  is 
c l e arly shown. A l most h a l f  (44.5%) of the calls made 
r e s ulted in n on-contacts, and a f u r t h e r  8.3 per cent were 
b u s y  or o t h erwise not available at the time of the call. 
Language p r o blems (3.3%) and the r e s t r i c t i o n  i m posed by the
sex q u o t a  (2.3%) account for 5.6 per cent of the calls.
Direct r e f usals were r e c e i v e d  at 12.1 per cent of the 
h o u s e h o l d s  c a l l e d  at.

Table 3.2 Reasons for not interviewing - Interviewers field records

Reason Frequency Per cent of all calls
Non-contact 719 44.5
Busy 89 5.5
Not available now 45 2.8

Language problems 53 3.3
Not suitable person 37 2.3
Refusal 195 1 2 . 1

Other reasons 21 1.3

Total non-interview 1,159 71.8*
Interview completed 456 28.2

Total calls 1,615 100.0



39.

A h o u s e h o l d  contact sheet was d e v i s e d  by the ANU 
Survey Research Centre to pr o v i d e  a check on the effects of 
the screening procedure use d  by the i n t e r v i e w e r  to select 
the interviewee once contact w i t h  the h o u s e h o l d  had been 
made. This allows c o m p a r i s o n s  to be made not only be t w e e n 
the c h aracteristics of resp o n d e n t s  and the study population, 
but also with those of all adults in respondents' h o u s e h o l d s  
and all of those adults at home at the time of the call. 
These comparisons are d e t a i l e d  in Table 3.3A for the 
Melbourne stratum, and in Table 3.3B for other u r ban 
c e n t r e s .

From Table 3.3A it a p p ears that w o m e n  aged 60 
years and over are u n d e r - r e p r e s e n t e d  in sample h o u s e h o l d s  
and that those aged 30-39 y e ars are over-represented. 
However, the Census figures use d  here include adults in 
non-private dwellings wh e r e a s  the sample is based on private 
dwellings only. A l t h o u g h  the a p p r o p r i a t e  p o p u l a t i o n  
d istributions for people in n o n - p r i v a t e  d w e l lings are not 
readily available, it seems likely that the d i f f erence for 
females aged 60 years and over is in part due to d i f f e r e n c e s 
b e t w e e n  private and n o n - p r i v a t e  dw e l l i n g s  populations. Women 
in their thirties may be less likely to be out of the home 
and to refuse an interviewer. Overall, the d i s t r i b u t i o n s  by 
age, sex and marital status of adults in respondents' 
h o u s eholds do not differ s i g n i f i c a n t l y  from those of the 
study population in this stratum.

Within these households, r espondents were selected, 
from those at home, subject to a sex quota, by taking the 
adult whose b i r t h d a y  was closest to the int e r v i e w  day. The 
age and marital status of females at home m a t ches closely 
that of all females in sample h o u s e h o l d s  and those s e l ected 
and interviewed are also r e p r e s e n t a t i v e  of the p o p u l a t i o n  of 
these variables. However, m a l e s  u n d e r  age 30 years and these 
in their fifties are u n d e r - r e p r e s e n t e d  among the at-homes, 
while those in their thirties and those aged 60 and more are 
over-represented. The s e l e c t i o n  of i nterviewees further 
emphasises these differences, the final outcome of the whole 
selection process being an age d i s t r i b u t i o n  of i n t e r v i e w e d 
m a l e s  which is clearly d i f f erent from that of the 
populati o n .

In the Other U r b a n  Centres stratum, the age- 
distr i b u t i o n  of males in sample h o u s e h o l d s  is s u b s t a n t i a l l y  
different from that of the population. The d i f f e r e n c e s  
evident here ge n e r a l l y  flow through to the selec t e d  sample 
of males with results similar to those in the M e l b o u r n e  
stratum. Among females, the final s e l e ction o v e r - r e p r e s e n t s  
w o m e n  in their thirties with those in their forties being 
u n d e r - r e p r e s e n t e d .

Language problems was one reason for an i n t e r v i e w  
not b e i n g  conducted in a household, and this could lead to 
an u n d e r - r e p r e s e n t a t i o n  of m i g r a n t s  from n o n - E n g l i s h
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speaking countries. Table 3.4 p r o v i d e s  a limited c o m p a r i s o n  
on this aspect of the sample. Non-U.K. m i g r a n t s  are 
o v e r - r e p r e s e n t e d  among males in the M e l b o u r n e  s t r atum w i t h  
A u s t r a l i a n  born m a les unde r - r e p r e s e n t e d .  The d i f f e r e n c e s  
b e t w e e n  sample and p o p u l a t i o n  d i s t r i b u t i o n s  for females in 
M e l b o u r n e  and for b oth sexes in o t h e r  u r b a n  centres are only 
m i n o r .

The m e t h o d s  of sel e c t i o n  of r e s p o n d e n t s  use d  in 
this survey do not a l low p r o b a b i l i t i e s  of s e l e c t i o n  to be 
a s s i g n e d  to each m e m b e r  of the population, and it is 
therefore not possible to a s sign appr o p r i a t e  p r o b a b i l i t y -  
b a sed w e i g h t s  to r e s p ondents or to cal c u l a t e  s a m pling errors 
or t e s t - s t a t i s t i c s  w i t h o u t  maki n g  a n u m b e r  of a s s u m p t i o n s  
about the s e l e c t i o n  process. H o u s e h o l d s  c o n t a i n i n g  a larger 
n u m b e r  of a d ults are more likely to result in contact b e i n g 
made on average, since there is more lik e l i h o o d  of someone 
b e i n g  at home. H o w e v e r  the results of Table 3 indicate that 
this will vary d e p ending on the ag e - s e x  d i s t r i b u t i o n  of 
h o u s e h o l d  members. M a l e s  are less likely than females to be 
at home, and w i t h i n  each sex, y o u n g e r  adults are less likely 
to be at home than o l d e r  m e m b e r s  of the households. H a v i n g 
made contact, a p p l i c a t i o n  of the sex q u o t a  adjusts for the 
inbalance in the numb e r  of males and females at home, but in 
doing so also increases the p r o b a b i l i t y  of sel e c t i n g  males 
who are more likely to be at home. Thus for example, in the 
M e l b o u r n e  stratum, the p e r c e n t a g e s  of males aged 30-39 years 
or 60 years and over are increased by the final selection, 
while those for m a l e s  a ged 18-29 years and 50-59 years 
decrease. The u n d e r - r e p r e s e n t a t i o n  of A u s t r a l i a n  born m a l e s  
in this s t ratum is perhaps also p a r t l y  a result of this 
p r o c e s s .

R a t h e r  than a t t e m p t i n g  to Impose some 
p r o b a b i l i s t i c  i n t e r p r e t a t i o n  on this c o m p l e x  s e l e ction 
process, it seems pref e r a b l e  to accept these l i m i tations 
while k e e p i n g  them c l e arly in focus in i n t e r p r e t i n g  the 
r e s u l t s .



r a b l e  3 . 3 A  C h a r a c t e r i s t i c s  o f  t h e  S a m p l e  -  M e l b o u r n e

Adult Adults in Adults Selected
Population^ sample hhds at home Adults

<%) (n) (%) (n) <%) (n) (%)

kge distribution - males

18 - 29 yrs 30.5 116 30.3 80 27.6 45 25.1

30 - 39 yrs 20.2 84 21.8 66 22.5 46 25.7

40 - 49 yrs 17.7 65 16.8 49 16.7 31 17.3

50 - 59 yrs 15.4 54 14.0 39 13.3 17 9.5

60 yrs and over 16.2 66 17.1 58 19.8 40 22.3

Missing data 4 - 4 - 1 -
Marital status - males

Married now 69.3 264 67.7 207 69.7 122 67.7
Not married now 3 0 . 7 ^ 125 32.3 89 30.3 58 32.3

^ge distribution - females

18 - 29 yrs 29.6 120 30.4 95 28.0 48 28.2

30 - 39 yrs 18.7 88 22.3 71 20.9 37 21.8

40 - 49 yrs 16.0 60 15.2 55 16.2 24 14.1

50 - 59 yrs 14.5 61 15.4 57 16.8 29 17.1

60 yrs and over 21.2 66 16.7 61 18.0 32 18.8

Missing data 5 - 4 - 2 -

Marital Status - females
Married now 65.6 264 66.0 240 70.0 109 63.4

Not married now 3 4 . 4 ^ 136 34.0 .103 30.0 63 36.6
Sex distribution

Males 48.6 389 49.3 296 46.3 180 51.1

Females 51.4 400 50.7 343 53.7 172 48.9

[1) Based on 1976 Census Collection District Basic Summary Files and includes
adults in non-private dwellings.

'2) Estimated by assuming all 0 - 1 7  year olds not married now and may therefore 
be slight underestimate.



42.

T a b l e  3 . 3 B  C h a r a c t e r i s t i c s  o f  t h e  S a m p l e  -  O t h e r  U r b a n  C e n t r e s

Adult . . Adults in Adults Selected
Population1 ' sample hhds at home Adults

(%) (n) <%) (n) (%) (n) <%)

Age distribution - males

18 29 yrs 30.8 25 22.3 16 21.0 12 22.6

30 - 39 yrs 18.3 31 27.7 17 22.4 9 17.0

40 - 49 yrs 17.1 21 18.8 15 19.7 13 24.5

50 - 59 yrs 15.3 8 7.1 5 6.6 3 5.7

60 yrs and over 18.5 27 24.1 23 30.3 16 30.2
Marital status - males

Married now 72.1 83 74.1 57 75.0 38 71.7
Not married now 27.9(2^ 29 25.9 19 25.0 15 28.3

Age distribution - females

18 - 29 yrs 29.0 31 27.7 22 23.7 15 29.4

30 - 39 yrs 17.0 24 21.4 19 20.4 13 25.5
40 - 49 yrs 15.8 18 16.1 15 16.1 3 5.9

50 - 59 yrs 15.1 13 1 1 . 6 13 14.0 8 15.7
60 yrs and over 23.1 26 23.2 24 25.8 12 23.5

Missing data 4 - 4 -
Marital status - females

Married now 67.6 83 71.6 73 75.3 32 62.7
Not now married 3 2 . 4 ^ 33 28.4 24 24.7 19 37.3

Sex distribution

Males 48.5 112 49.1 76 43.9 53 51.0
Females 51.5 116 50.9 97 56.1 51 49.0

(1) & (2) See Table 3A.



43.

T a b l e  3 . 4  C h a r a c t e r i s t i c s  o f  R e s p o n d e n t s  -  C o u n t r y  o f  B i r t h  by  S e x

Melbourne
Population

(%)
1) Sample 

n) (%)

Other Urban Centres
(1 )Population

(%)
Sample
(n)

Males born in

Australia 71.0 109 60.6 84.3 45 84.9
U.K. 8.3 21 11.7 6.0 5 9.4

Other 20.7 50 27.8 9.7 3 5.7

Females born in

Australia 73.5 126 73.3 86.4 42 82.3
U.K. 8.0 18 10.5 5.5 3 5.9
Other 18.5 28 16.3 8 .1 6 1 1 . 8

(1) Based on 1976 Census Collection District Basic Summary Files includes 
adults in non-private dwellings.

(c ) Weights

Since statistical sampling theory cannot be used 
here to determine the w e i ghts to be u s e d  in deriving 
p o p u lation estimates from the sample responses, a de c i s i o n  
on w h e t h e r  or not to weight the res p o n s e s  must be made by 
judgement. Examination of the responses to some of the 
questions asked in this survey show v a r i a t i o n s  b e t w e e n 
different age groups and it was therefore d e c ided to adjust 
for the differences in the age d i s t r i b u t i o n s  of males 
b e t ween the respondents and the population. D e t a i l s  of the 
w e i g h t s  applied are given in Table 3.5. Because of the small 
number of responses involved, m a l e s  aged 30-59 years are 
combined into a single subgroup in the O t her U r ban Centres 
stratum. In addition, Other U r b a n  Centres are o v e r 
r e p r e s e n t e d  relative to Melbourne in the ratio of 2:1 and 
this is taken into account when m a k i n g  e s t i m a t e s  for the 
entire study population.



44.

Table 3.5 Respondent Weights Used in Analysis

Stratum ;Estimates Population Estimates

Weighted Weighted
Melbourne Responses Weight Responses Weight

Males aged:
18 - 29 yrs 55 1.222 62 1.378

3 0 - 3 9  yrs 36 0.783 40 0.870
40 - 49 yrs 31 1.000 35 1.129
50 - 59 yrs 28 1.647 32 1.882
60 yrs and over 29 0.725 33 0.825

Females 172 1.000 194 1.128

Other Urban Centres

Males aged:
18 - 29 yrs 16 1.333 9 0.750
30 - 59 yrs 27 1.080 15 0.600
60 yrs and over 10 0.625 6 0.375

Females 51 1.000 29 0.569

In p r o v i d i n g  e s t i m a t e s  of the d i s t r i b u t i o n  of 
r e s ponses over the c a t e g o r i e s  of a variable, each case is 
a c c o r d e d  the a p p r o p r i a t e  w e i g h t  s p e c i f i e d  above and these 
w e i g h t s  are s u m m e d  and rounded to the n e a rest integer, to 
give the f r e q u e n c y  distribution. This rou n d i n g  process 
sometimes results in m i n o r  v a r i a t i o n s  in the total numb e r  of 
r e s ponses reported in the tables in the report.
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3. The Stated Demand for Group Legal Services

Respondents were introduced to the idea of group 
legal services with the statement (Question 5)

'There has been some d i s c u s s i o n  about having 
insurance schemes which w o u l d  cover the costs of 
legal advice - like medical insurance covers the 
cost of medical advice. People could pay a small 
fee each w e e k  into the scheme, and if they n e eded 
advice or help from a lawyer, the cost of the 
lawyer's services would be covered by the scheme.'

and were then asked

'If such a scheme were available to you, do you 
think you w o u l d  probably join, or w o u l d  you 
probably not join?'

Responses to this question are given in Table 3.6 
and indicate a low level of support for the idea of legal 
insurance. Only o n e - fifth of the r e s p ondents stated that 
they would 'probably join' such a scheme, with a fu r t h e r  6 
p e r  cent saying that it depends (largely on how much it 
cost) and 6 per cent who are not sure. In comparison, 68 per 
cent of these respondents have medical insurance and 35 per 
cent have dental insurance. (Question 29).

Table 3.6 Interest in Joining a Legal Insurance Scheme

Fre q u e n c y Per cent

Probably join 93 20.4
Probably not join 309 67.9
Depends 28 6.2
Don't know/not sure 25 5.6

Total 455 100.1
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The m a i n  reason g i v e n  by r e s p o n d e n t s  for not 
jo i n i n g  a legal insurance scheme is that their n eed for 
legal services does not j u s tify it. T w o - t h i r d s  (203) of the 
309 r e s p o n d e n t s  in this g r oup gave this as a reason. O t her  
reasons g i ven for not j o i ning relate to the cost (36 
respondents), the r e s p ondent b e i n g  too old (25), dislike of 
insurance (24), a l r eady h a ving access to cheap or free legal 
services when n e e d e d  (16) and p r e f e r r i n g  to cope w i t h o u t  
lawyers (7) .

Those who thought they p r o b a b l y  w o u l d  join such a 
scheme g e n e r a l l y  see it as a c o n v e n i e n t  wa y  of p r o t e c t i n g  
against future legal costs (62 r espondents) a l t h o u g h  almost 
o n e - t h i r d  (29) e x p e c t e d  that they w o u l d  in fact save on 
legal expenses t h r ough such a scheme. Only 5 r e s p o n d e n t s 
m e n t i o n e d  i m p r o v e d  access to lawyers.

Q u e s t i o n  6 was in c l u d e d  to examine w h e t h e r  the 
o r g a n i s a t i o n  running the scheme w o u l d  have any effe c t  on the 
respondents' de c i s i o n  to join. Just over 60 per cent of the 
sample say that it w o u l d  have no effect on their decision, 
while 36 per cent say that it would. (Table 3.7). There is 
no d ifference in the d i s t r i b u t i o n  of these res p o n s e s  b e t w e e n  
those who say they w o uld p r o b a b l y  join a legal insurance 
scheme and those who w o u l d  not.

Table 3.7 'In deciding whether or not to join such a scheme, would it make any 
difference to you who ran it?'

Probably join Probably not join Other Total

n % n % n % n

Yes 32 34.4 109 35.0 22 41.5 163 35.7
No 56 60.2 191 61.4 30 56.6 277 60.6
Not sure 5 5.4 11 3.5 1 1.9 17 3.7

Total 93 100.0 311 99.9 53 100.0 457 100.0
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Those who said it would make a d i f f erence or were 
not sure were asked to give their p r e f e r e n c e s  from a list 
presented to them on a show card. Table 3.8 shows the 
distribution of first preferences of these respondents.

Table 3.8 'Which group would you most prefer to run such a scheme? 1

Frequency Per Cent

Your trade union or professional association 35 19.9
Your employer 18 10.2
Insurance company 7 4.0
State Government 17 9.7
Federal Government 30 17.0
A professional legal body e.g. Law Institute 54 30.7
Friendly Society 2 1 . 1
Health Insurance Scheme 11 6.3
Some other group you belong to 2 1 . 1

Total 176 100.0

Missing cases 3

The strongest preference is for a scheme run by a 
legal professional body, with trade u n i o n  and State or 
Federal Government run schemes also r e c e iving a reasonable 
level of support. Dist r i b u t i o n  of the r e s p o n d e n t s  from the 
four minor response categories on the b a s i s  of second 
preferences has little effect on this pattern. E x a m i n a t i o n  
of the second preferences of r e s p ondents in the other five 
categories shows that schemes run by trade u n i o n s  receive 
very little additional support from the other categories. 
'Federal government' preferences go almost ent i r e l y  to 
'State government' and vice-versa, and 'legal body' p r e f e r 
ences favour g overnment run schemes a l t h o u g h  a third of them 
give no second preference at all. 'Trade union' p r e f e r e n c e s  
are divided equally between a legal b o d y  and employers. 
Overall, a scheme run by a professional legal body is the 
most preferred, receiving first or second p r e f e r e n c e s  from 
82 (46%) of the 179 respondents to w h o m  it matters, with
e i t h e r  a State (69 respondents, 39%) or Federal (62 
respondents, 35%) Government scheme b e i n g  the pre f e r r e d
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alternative. Trade u n i o n  (23%) or e m p l o y e r  (23%) run schemes 
a p p e a r  to be less preferred, a l t h o u g h  trade u n ion run 
schemes receive a high e r  p r o p o r t i o n  of first p r e f e r e n c e s  
than a ny of the others wit h  the e x c e p t i o n  of 'a p r o f e s s i o n a l  
legal b o d y ' .

The importance to the r e s p o n d e n t s  of b e i n g  able to 
choose their lawyer was c o n s i d e r e d  in Q u e s t i o n  7. Just over 
h a l f  of the resp o n d e n t s  state that it is 'very important' 
that they be a l l o w e d  to c h oose their lawyer, while 
t h r e e - q u a r t e r s  of the sample say that it is 'quite 
important' at least. (Table 3.9). Again, there is very 
little difference in response b e t w e e n  those who say they 
w o u l d  p r o b a b l y  join a legal insurance scheme and those who 
w o u l d  not.

Table 3.9 'How important would it be for you personally to be allowed to choose your la

Probably join Probably not join Others Total
n % n % n % n

Very Important 47 50.0 170 54.8 24 46.2 241 52.9
Quite important 23 24.5 59 19.0 17 32.7 99 21.7
Not at all important 21 22.3 70 22.6 9 17.3 100 21.9
Not sure 3 3.2 11 3.5 2 3.8 16 3.5

Total 94 100.0 310 99.9 52 100.0 456 100.0

Q u e s t i o n  8 p r o v i d e s  details on the effects of cost 
on the respondents' l i k e lihood of j o i ning a legal insurance 
scheme. R e s p o n s e s  to this q u e s t i o n  have b e e n  o r g a n i s e d  into 
a single varia b l e  showing the n u m b e r  of r e s p o n d e n t s  who 
reported that they w o uld p r o b a b l y  join at a p a r t i c u l a r  cost 
level. The results are p r e s e n t e d  in Table 3.10.
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Table 3.10 Interest in Joining a Legal Insurance Scheme by Cost.

Frequency Per cent of Sample (n = 456)

Probably not join at $1 per week
Probably join at $1 per week 
Probably join at $2 per week 
Probably join at $4 per week 
Probably join at over $4 per week

256 56.2
200 43.8
97 21.3
18 3.9

8 1.8

The results indicate a decay in 'probable' m e m b e r 
ship of a legal insurance scheme of the form

0Probable m e m b ership per cent = a x 100

where 'a' is about 0.44 and c is the cost per week in 
dollars. U s ing this equation, the 'predicted' probable 
m emberships for $1, $2 and $4 pe r  w e e k  are 44.0, 19.4 and
3.7 respectively. Figure 1 gives a plot of 'probable' 
m e m b ership as a percentage of the p o p u l a t i o n  by cost per 
w e e k ,

Finally in this section of the questionnaire, 
respondents were asked w h e ther or not legal insurance 
schemes v/ould benefit the community in general. S e v e n t y  per 
cent of the sample feel that ' it w o uld be a good idea to 
have these schemes' while just u n der 20 per cent think not 
and the remainder (10%) are not sure. (Question 9). 
Fifty-five per cent of those who are in f a vour of these 
schemes would probably join if the cost were $1 per week, 
compa r e d  with 21 per cent of those who are not sure and 15 
per cent of those who feel they are not a good idea.

On the question of 'who w o u l d  get most be n e f i t  out 
of this type of legal insurance scheme', responses are 
divided b e t ween high use subgroups and high nee d  subgroups. 
Most prominent among the high use s u b g r o u p s  m e n t i o n e d  are 
'business people' (68 respondents), h o m e - b u y e r s  (40), people 
w i t h  family law problems (21) and, more generally, people in 
trouble a lot (52). Among the su b g r o u p s  felt to have most 
n e e d  for such schemes, those on low income were m e n t i o n e d  
most (134 respondents), mainly because of their d i f f i c u l t y 
in meeting legal costs (92 of these) or b e c a u s e  they need 
the help most (30 of these). Other s u b g roups m e n t i o n e d  for 
these reasons are lower and working classes (49), p e n s i o n e r s  
(30), the 'average' person (36), m i g r a n t s  (30), single
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p a r e n t s  (16), and y o ung people (22). T h i r t y - f i v e  r e s p ondents 
feel that everyone will be n e f i t  from the schemes. On the 
n e g a t i v e  side, 14 r e s p o n d e n t s  feel that lawyers will be the 
only people to benefit.

In summary, while most r e s p o n d e n t s  (70%) are in 
f a v o u r  of some form of legal insurance scheme, the cost of
j o i n i n g  the scheme is the critical 
of w h e t h e r  or not they t h e m s e l v e s  
scheme, and the amount that they 
a p p e a r s  to be h e a v i l y  dependent on 
their legal needs.

factor in their decision 
will p a r t i c i p a t e  in the 
will be w i l l i n g  to pay 
w h a t  they perceive to be

In relation to group legal services schemes in 
particular, the importance of the g r oup r u n ning the scheme 
and of access to lawyers has been examined. While a m a j o r i t y  
of r e s p o n d e n t s  (60%) state that the g r oup r u n ning the scheme 
w o u l d  have no effect on their de c i s i o n  to join, a 
s i g n i f i c a n t  p r o p o r t i o n  (36%) report that it w o u l d  make a 
difference. A scheme run by a legal p r o f e s s i o n a l  b o d y  
r e c eives the h i g h e s t  level of general support, with e i ther a 
State or Federal G o v e r n m e n t  scheme b e i n g  the p r e f e r r e d  
alternative. The freedom to c h oose one's own lawyer is felt 
to be 'very important' by just over h a l f  of the sample (53%) 
and 'quite important' by a f u r t h e r  22 p er cent. It w o uld 
the r e f o r e  a p p e a r  that c l o s e d  panel schemes w o uld find it 

attract membership, at least from a generald i f f i c u l t  to 
c r o s s - s e c t i o n of the community.

However, group legal services will, by their very 
nature, u s u a l l y  serve a more h o m o g e n e o u s  g r oup than the 
g e n e r a l  community, and the form w h i c h  the scheme takes can 
be t a i lored to some extent to the r e q u i r e m e n t s  of the group. 
It is therefore important to examine these att i t u d e s  among 
p a r t i c u l a r  subgroups of the p o p u l a t i o n  w h o s e  legal needs, 
w i l l i n g n e s s  to pay and service r e q u i r e m e n t s  may differ. 
While the sample here does not a l l o w  an a n a l y s i s  of members 
of p a r t i c u l a r  u n ions or other groups, v a r i a t i o n s  in 
a t t i t u d e s  to group legal services over subgroups d e f ined by 
d e m o g r a p h i c  v a r i a b l e s  provide a means of ass e s s i n g  the 
likely response of m e m b e r s  of such groups.

Table 3.10 shows the n u m b e r  of resp o n d e n t s  in the 
total sample who r e p orted that they w o u l d  p r o b a b l y  join a 
legal insurance scheme at a p a r t i c u l a r  cost level and this 
v a r i a b l e  is use d  as the c r i t e r i o n  for as s e s s i n g  v a r i ations 
w i t h i n  the sample. C o m p a r i s o n s  of this d i s t r i b u t i o n  over 
s u b g r o u p s  d e f ined by the sex, age, country of birth, age 
left school, m a r ital status, empl o y m e n t  status, occ u p a t i o n  
and income of r e s p o n d e n t s  showed ver y  little v a r i a t i o n  in 
general, a l t h o u g h  two sub g r o u p s  stood out as pr o v i i n g  strong 
s u p p o r t  for legal insurance. These were s e m i - s k i l l e d  manual 
w o r k e r s  and low income professional, m a n a g e r i a l  or white 
c o l l a r  workers. R e s ults for seven groups d e f i n e d  on the 
b a s i s  of occu p a t i o n  and income are g i ven in Table 3.11.



T a b l e  3 . 1 1 Interest in Joining a Legal Insurance Scheme by Occupation 
Groups

Per cent of subgroup who 
would probably join at Sample size

o  u (1)Subgroup $1 per week $2 per week (n)

Professional, Managerial 
or White Collar workers:

High Income 35.9 18.5 62
Low Income 67.6 32.2 56

Manual workers:
Skilled 38.8 20.7 49
Semi-skilled 73.4 29.0 35
Unski lied 31.3 17.9 52

Not in the workforce:
Retired 32.6 6.1 64
Housewife 44.8 25.4 93

(3)Not classified' 35.6 22.2 45

Total sample 43.8 21.3 456

(1) Occupation was classified using the ANU2 Status scores and grouped into 
6 major occupation groups. See Broom et al, investigating Social 
Mobility, Departmental Monograph No. 1, Department of Sociology, RSSS,
ANU. ~(1977).

(2) High income is defined as $15,600 and over for males and $10,400 and over 
for females. 3

(3) 9 males not in the workforce, 19 respondents with occupation unclassified 
and 17 professional, managerial or white collar workers with income un
classified .
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The division of professional, managerial and white 
collar workers on the basis of income level was made to 
maximise the difference between high and low income groups 
shown here. Half of the low income group are aged under 30 
compared with a quarter of the high income group. Almost all 
of the respondents in the remaining groups are in the low 
income category. The skilled manual workers are all males 
whereas the other occupation groups include both males and 
females. However, there appear to be no major differences 
between the sexes. The three groups of manual workers are 
similar with respect to age, country of birth, age left 
school and union membership. All five employment groups are 
similar with respect to marital status and having medical 
and dental insurance, while skilled manual workers and high 
income professional, managerial or white collar workers are 
more likely to have property insurance. The retired subgroup 
are of course considerably older than the other groups. 
Table 3.12 presents details of the average age and income 
within each subgroup.

It should be noted that the relationship between 
probable membership and cost found for the total sample does 
not in general apply within these subgroups. For the two 
subgroups with a high probable membership at the $1 per week 
cost level, the decay in probable membership with increasing 
cost is somewhat faster than 'predicted' overall, while it 
is generally slower than 'predicted' for subgroups with a 
lower level of interest at Si per week. The numbers in any 
subgroup who would probably join at $2 per week or more are 
however very small.

About 60 per cent of each of these subgroups say 
that the organisation running the scheme would have no 
effect on their decision to join. The number of respondents 
in each subgroup who place some importance on this factor is 
thus too small for detailed analysis, but it appears that 
manual workers would be most satisfied by a union organised 
scheme, while the remaining groups prefer a scheme run by a 
legal professional body. Free choice of lawyer is less 
important to the semi-skilled manual workers and both white 
collar groups. Thirty-three per cent of the semi-skilled 
workers and 42 per cent of each white collar group say that 
it is 'very important' compared with 60 per cent of the 
remainder. Three quarters of the respondents in each group 
feel that it is 'quite important' at least.
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Table 3.12 Average Age and Income by Occupation Groups

Subgroup
Respondent's 

Age (years) income ($)
Joint ^^ 
income ($)

Professional, Managerial 
or white collar workers: 1

High income 36.4 17640 24100
Low income 32.0 9080 15180

Manual workers:
Skilled 38.4 12770 15590
Semi-skilled 36.5 10310 12380
Unskilled 39.5 8600 12950

Not in the workforce:
Retired 67.7 5520 7280
Housewif e 45.4 1920 10600

Unclassi f ied: 34.6 8390 10830

Total sample 43.5 8790 13860

(1) Joint income equals Respondent's income if the respondent is single 
and is the joint income of husband and wife if the respondent is 
married.
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4. Use of Lawyers and Attitudes to Group Legal Services.
Studies of the legal needs of the public show 

considerable variation in the incidence of specific legal 
problems and in the demand for lawyers' services for the 
different types of problems encountered. Curran * comments: 
'The initial question that must be posed when exploring 
improvements in ways to meet legal needs is not simply how 
many legal problems are or may be encountered by the 
population at large or by subgroups within it but how many 
of what kinds.' In their examination of the way in which the 
poor in , fSydney solve their legal problems, Cass and 
Sackville^ ' found that: 'The pattern that emerged was a not 
unexpected one of respondents tending to obtain legal advice 
in areas traditionally associated with lawyers in private 
practice.' Thus conveyancing work, problems of family 
breakdown and accident cases were for the most part referred 
to lawyers, but for tenancy problems and consumer matters, a 
lawyer was rarely consulted. Their evidence showed that 'the 
cost of legal advice was a powerful factor in the minds of 
many respondents who had experienced particular problem 
situations and was the major reason given for the failure to 
consult a lawyer when legal services are needed', but that 
other factors such as 'the widespread ignorance of the scope 
and function of legal aid services' and that 'respondents 
often misunderstood their legal rights and did not 
appreciate the role that lawyers could perform on their 
behalf* also affected their use of legal services. Group 
legal services schemes are seen as a means of overcoming 
these barriers to the use of lawyers. An effort has 
therefore been made to examine the role that use of legal 
services plays in determining interest in these schemes.

Reports of the respondents' use of lawyers in the 
last five years and the last twelve months (Question 1) and 
their interest in legal insurance are shown in Table 3.13. 
Of the 456 respondents in the sample, 124 (27.1%) report 
that they have never consulted a lawyer, a further 74 
(16.2%) have not consulted a lawyer in the last five years, 
and 11 (2.4%) of the remainder have consulted a lawyer only 
in connection with a business they owned or on behalf of a 
company or organisation they represented. 331 (72.6%) have 
not consulted a lawyer on personal or family matters in the 
last twelve months.

Interest in legal insurance is highest among the 
small number of respondents who report two or more consult
ations with lawyers on personal or family matters in the 
last twelve months, which includes those reporting ten or 
more consultations in the last five years. It appears that 
use of a lawyer in the recent past increases the 
respondents' interest in low cost legal insurance. For those 
without such a recent experience however, the level of past 
use of lawyers seems to have no effect on their response to 
legal insurance.
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Table 3.13 Interest in Legal Insurance by Use of Lawyers

Per cent of subgroup who Sample
would probably join at size
$1 per week $2 per week (n)

Never consulted a lawyer 45.8 21.0 124

On how many different occasions 
have you consulted a lawyer in 
the last 5 years?

None 44.6 20.5 198
1 47.9 21.0 103
2 36.2 24.0 61

3-4 36.1 17.0 47

5-9 38.9 27.0 26
10 or more 61.3 24.8 20

On how many different occasions 
have you consulted a lawyer on 
personal or family matters 
in the last 5 years?

None 43.8 19.9 209

1 46.9 22.0 103

2 40.3 26.1 66
3-4 36.2 14.9 47

5-9 46.8 30.7 21
10 or more 59.2 19.1 12

On how many different occasions 
have you consulted a lawyer on 
personal or family matters 
in the last 12 months?

None 41.3 19.2 331
1 45.3 21.8 78
2 60.7 40.4 20
3 or more 56.5 26.1 23
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To investigate further the respondents1 use of 
lawyers, nineteen problem situations in which respondents 
might have required or at least benefited from legal assist
ance were presented (Question 2). While these situations 
certainly do not exhaust all possible legal problems, they 
do cover an extensive range of the services generally 
provided by group legal services schemes operating overseas. 
The number of respondents reporting each problem type 
occurring and their use of solicitors or other legal advice 
for these problems are reported in Table 3.14.

For a number of reasons, 
be taken as precise estimates of 
events over the last 
respondents reporting 
matters in the last 
having consulted a

these figures should not 
the frequency of such 

five years. For example, 65 of the 209 
no consultations on personal or family 
five years (Table 3.13) here report 

solicitor for one or more of these 
problems. This is considered to be the result of some 
respondents reporting problems, particularly those lower 
down the list, which occurred outside the five year 
reference period. In particular, the number reporting having 
made a will, almost 40 per cent of the sample, is very high 
for a five year period. By comparison, Cass and Sackville (p 
61) found that only one-third of their sample had ever made 
a will. On the other hand, there is almost certainly 
under-reporting of some problem situations through lapses of 
memory or an unwillingness to report painful or embarrassing 
experiences. It may also be the case that the same problem 
was experienced more than once by a respondent over the five 
year period, and is recorded as only a single occurrence.

The estimates of the percentage of problems where 
a solicitor was consulted should not be greatly affected by 
these factors, although the small number of problem events 
on which many of these are based could mean that they differ 
considerably from population values. However, the percentage 
of problems for which a solicitor was not consulted cannot 
be taken as estimating the extent of unmet legal need with 
any degree of precision, since the question takes no account 
of the seriousness of the problem. The case analysis 
approach used by Cass and Sackville to follow through on 
reported problems showed that 'incidents reported ranged in 
seriousness from those that clearly were very important to 
those that were relatively trivial.' An attempt was made in 
devising the problem statements for this study to take 
account of this fact by using statements which would, it was 
hoped, exclude trivial events. It cannot however be said 
with certainty that all the reported problems required a
lawyer's services. Even with 
that the results do provide a 
to which lawyers were used 
problem situations.

these reservations 
useful indicator of 
by members of the

it is felt 
the extent 
sample in
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Table 3.14 Experience of Problem Situations and Use of Legal Advice

'We are interested in knowing about some of the things that people do or that can 
happen to people. I'm going to read through a list of things and I'd like you to 
tell me which of these have happened to you in the last 5 years? Have you ... 
(READ ITEM)? Did you consult a solicitor about that? Did you ask anyone else for 
legal advice?

Number
sample
problem

and % of 
having

Number and %  of 
problems where 
solicitor consulted

Number and % of 
problems where other 
legal advice sought

Problem (see Question 2) n % n % n %

(i) Homebuying 176 38.6 151 85.8 9 5.1

(ii) Problem with neighbour 39 8.5 16 41.0 5 12.8
(iii) Problem with landlord 19 4.2 2 10.5 6 31.6

(iv) Eviction 3 0.7 1 33.3 1 33.3

(v) Work accident 24 5.3 9 37.5 3 12.5

(vi) Road accident 29 6.4 20 69.0 3 10.3

(vi i) Car insurance 46 10.2 25 54.3 10 21.7

( iii) Damage claim 24 5.3 13 54.2 1 4.2

(ix) Faulty goods 55 12.0 9 16.4 14 25.5
(x) Repossession 2 0.5 0 1 50.0

(xi) Wages unpaid 20 4.4 3 15.0 6 30.0
(xii) Lending problem 32 6.9 5 15.6 3 9.4

(xiii) Problem with services 43 9.5 11 25.6 9 20.9
(xiv) Separation/Divorce 39 8.6 34 87.2 0
(xv) Mai ntenance/Custody 22 4.7 22 100.0 0

(xvi ) Made a will 176 38.6 145 82.4 13 7.4

(xvii) Executed a will 38 8.4 22 57.9 3 7.9
(xvi i i)Driving offence 34 7.4 17 50.0 4 11.8
(xix) Criminal offence 24 5.2 13 54.2 0
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Apart from b u y i n g  pr o p e r t y  or m a k i n g  a will, 
n e i t h e r  of w h i c h  is c o n s i d e r e d  a 'problem' in quite the same 
sense as the other situations covered, the expe r i e n c e  of a 
p r o b l e m  s i t uation by m e m bers of the sample is a r e l a tively 
rare event. Almost half of the sample (46.4%) report none of 
the r e m a i n i n g  s e v e n t e e n  problems and a q u a r t e r  (26.6%) 
report one only - on average r espondents report only one of 
these p r o b l e m s  o c c u r r i n g  over the last five years. Of the 
485 p r o b l e m  situations r e p orted by 245 respondents, 217 were 
re f e r r e d  to a s o l i c i t o r  for advice by 135 respondents, and a 
further 55 resp o n d e n t s  sought other legal advice on 70 
p r o blems situations.

The general p a t t e r n  of lawyer usage found in this 
s t udy reflects that re p o r t e d  by Cass and Sackville. 
V i r t u a l l y  everyone involved in buying property, m a k i n g  a 
will or family b r e a k d o w n  c o n s u l t e d  a lawyer. Those involved 
in a c c i d e n t s  or in trouble w i t h  the police also tend to 
obtain legal advice, a l t hough this is by no means always the 
case. On the other hand, tenants, c o n s umers and c r e d itors 
only rarely consult a lawyer.

E x c l u d i n g  property purchases and m a k i n g  a will, 
the n u m b e r  of p r o blems reported by respondents has no effect 
on interest in legal insurance. (Table 3.15). W i t h i n  the 
subgroup rep o r t i n g  two or more pr o b l e m  sit u a t i o n s  and those 
who have u s u a l l y  c o n s u l t e d  lawyers are more likely to accept 
legal insurance at $1 per week. The pr o b l e m s  reported by 
these r e s p o n d e n t s  are almost entirely made up of family 
b r e a k d o w n  inv o l v i n g  a claim for m a i n t e n a n c e  or custody 
(items xiv and xv) ; 21 respondents) or those a r i sing from a 
serious road accident (items v i , vii, and xviii; 24 
respondents). P r o b l e m s  wit h  a n e i g h b o u r  or landlord, faulty 
goods and pr o b l e m s  with services, and lending problems 
dominate the reports of other m u l tiple p r o b l e m  respondents. 
For p r o b l e m s  such as these, Cass and Sackville found that 
'respondents often m i s u n d e r s t o o d  their rights and the role 
that lawyers could p e r form on their behalf'. In such cases, 
r e s p ondents will have not felt need for legal advice and 
thus have no special reason to support legal insurance.

The exp e r i e n c e  of a property purch a s e  in the last 
5 y e ars has no effect on interest in legal insurance. 
R e s p o n d e n t s  who report having made a will are less likely to 
want legal insurance, but this is simply a result of the 
lower interest among re t i r e d  respondents. (Table 3.11).
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Table 3.15 Interest in Legal Insurance by Experience of Problem 
Situations and Use of Legal Advice

Percent of subgroup who Sample
would probably join at size

Subgroup $1 per week $2 per week (n)

No problems experienced 45.6 23.6 211
One problem experienced:

solicitor not consulted 39.1 18.1 79
solicitor consulted 41.4 26.3 43

Two or more problems experienced:

solicitor not consulted 33.6 10.1 31
solicitor consulted once 36.3 23.2 37
solicitor consulted more 

than once 55.9 16.7 55

Barriers to the use of legal services are
directly identified by responses to Que s t i o n  3. B a s e d  on the 
a p p roach of Cass and Sackville, respondents were asked 
w h e t h e r  they thought that people who m a y  n e e d  a lawyer often 
don't go to one and, if an affi r m a t i v e  response was given, 
why they don't. They were then asked w h e t h e r  there h a d  been 
times when they t hemselves should have c o n s u l t e d  a lawyer 
but didn't and again, if so, their reasons for not doing so. 
Up to three reasons were coded. The d i s t r i b u t i o n s  of first 
responses and all r e s ponses to each qu e s t i o n  are g i ven in 
Table 3.16.

The general quest i o n  was included because 'if 
people are asked to explain their reluctance to consult 
legal advice they may not be a l t o g e t h e r  frank w i t h  the 
Interviewer. C l e a r l y  this is an area w h ere people ma y  be 
fearful of re v e a l i n g  their ignorance or of suf f e r i n g  
e m b a r rassment in ad d i t i o n  to feeling that they are being 
asked personal questions' (Cass and Sackville, p72). A 
c omparison of the two sets of responses p r o vides some 
justification for this concern. R e s p o n d e n t s  are much more 
likely to c o n s i d e r  expense, ignorance and fear of legal 
services as reasons for others not to consult a lawyer while 
they explain their own reluctance as being the product of an
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ab i l i t y  to cope or of the m a t t e r  not b e i n g  serious e n o u g h  to 
be w o r t h  p u r s u i n g  by legal means. Cass and Sackville 
c o n s i d e r e d  that the response to the general qu e s t i o n  'might 
more a c c u r a t e l y  reflect the v i ews of r e s p o n d e n t s  than the 
limited n u m b e r  of r e s ponses by those p r e p a r e d  to admit to 
the i n t e r viewers that c i r c u m s t a n c e s  had o c c u r r e d  in w h i c h  
they t h e m s e l v e s  should have sought legal advice.' It seems 
u n l i k e l y  h o w e v e r  that all of those who think that 'people 
who m a y  n e e d  a lawyer often don't go to one' have t hemselves 
not c o n s u l t e d  a lawyer w h e n  needed. R e s p o n s e s  to this 
general qu e s t i o n  are thus c o n s i d e r e d  to be a m i x ture of 
personal reasons and op t i o n s  about the b e h a v i o u r  of others.

Table 3.16 Reasons for not consulting a lawyer ^
Have there been times when 
you felt you yourself should 
have consulted a lawyer but 
didn't? Why didn't you?

Do you think people who 
may need a lawyer of ten 
don't go to one? Why do 
you think they don't?

n = 354 n = 59
First reason All reasons First reason All reasons

Expense 63.0 79.8 28.9 45.0

Ignorance 11.7 31.1 14.0 18.3
Fear 7.3 17.9 6.3 6.7

Can cope without 5.9 14.7 26.7 31.7

Lawyers attitude 4.7 14.1 4.3 11.7

Not worth it 1.5 5.6 13.6 18.3

Embarrassment 1.2 5.6 5.2 5.0

Apathy 2.1 4.1 1.0 3.3

Other 2.6 5.0 - 3.3

(1) Cass & Sackville asked similar questions but in reverse order . In their study
the question was directed towards reasons why 'you or members of your
household' had not consulted a lawyer and was limited to the last five years.
Only the first reason given was coded.



Just over h a l f  of the r e s p o n d e n t s  rep o r t i n g  a 
personal failure to consult a lawyer w o u l d  p r o b a b l y  join a 
legal insurance scheme at $1 per week, c o m p a r e d  w i t h  45 per 
cent of those reporting other p e o p l e s  reluctance to consult 
a lawyer and 35 pe r  cent of those who see no reason for not 
consulting a lawyer (Table 3.17). At $2 per w eek however, 
there is no effect on the support e x p r e s s e d  for legal 
insurance. These results are u n a f f e c t e d  by c o n s i d e r a t i o n  of 
the reasons given for not c o n s ulting a lawyer.

Table 3.17 Failure to Consult a Lawyer by Interest in Joining 
a Legal Insurance Scheme.

Subgroup

Per cent of subgroup who Sample
would probably join at size
$1 per week $2 per week (n)

Should have consulted a lawyer 
but didn't?

Yes 50.8 22,.0 59
No 42.8 21,.0 395

IF NO: Other people often don't 
go to one?

Yes 45.4 22.7 295

No 35.1 18.1 94

Attitudes to lawyers and the legal system were 
me a s u r e d  by a set of 10 'a g r e e - d i s a g r e e 1 items. (Question 
11), and the effect of these a t t i t u d e s  on interest in legal 
insurance is shown in Table 3.18. Four of the items show a 
clear association wit h  probable m e m b e r s h i p  of a scheme. 
R e s p ondents who agree - either strongly or s l i ghtly - that 
'people find it hard to select a lawyer well suited to their 
needs'; or that '(they) would p r o bably feel u n c o m f o r t a b l e  if 
(they) had to talk to a lawyer about some legal matters'; or 
that 'solicitors charge more than their services are worth'; 
or that ' lawyers should pay more a t t e n t i o n  to the needs of 
the ordinary citizen' are more receptive to legal insurance 
than those disagreeing with these items.
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In o r d e r  to pr o v i d e  a single summary v a r i a b l e  
e n c o m p a s s i n g  these attitudes, responses to the four items 
have b e e n  summed to form an 'attitudes index'. On each item, 
the range of responses from 'strongly agree' to 'strongly 
disagree' is s c o r e d  from 1 to 5 r e s p e c t i v e l y  so that index 
scores range from 4 to 20 w i t h  '4' showing strong a g r e ement 
w i t h  all 4 items and 20 showing strong disagreement. The 
r e l a t i o n s h i p  b e t w e e n  this index score and interest in legal 
insurance for the total sample and w i t h i n  o c c u p a t i o n  groups 
is shown in Table 3.19 and Table 3.20.

R e s p o n d e n t s  who st r o n g l y  disagree wit h  the views 
e x p r e s s e d  in these items are a p p a r e n t l y  well s a t i s f i e d  by 
the p r esent means of d e l i v e r i n g  legal services and are 
almost u n a n i m o u s  in their lack of support for legal 
insurance. H o u s e w i v e s  (10), u n s k i l l e d  manual w o r k e r s  (5) and 
'not classified' (6) r e s p o n d e n t s  dominate this small 
subgroup. A m o n g  the remainder, support for legal insurance 
at $1 per w e e k  increases steadily w ith support of the views 
e x p r e s s e d  in these items. If these attitudes are r e f l e c t e d  
in the respondents' use of legal services, those ag r e e i n g  
w i t h  these items would be more reluctant to consult a 
lawyer. If group legal services can be p r o vided at a cost of 
$1 per w e e k  they w o uld then go some way towards o v e r c o m i n g  
the cost, access and a ttitudinal bar r i e r s  to the use of 
legal services. At the h i g h e r  cost of $2 per w e e k  however, 
the influence of these att i t u d e s  on probable m e m b e r s h i p  is 
g r e a t l y  reduced. I n c r easing the cost of the scheme acts more 
stron g l y  in reducing m e m b e r s h i p  amongst those who, because 
of atti t u d i n a l  barriers, appear least likely to seek legal 
a d v i c e .

W i t h i n  o c c u p a t i o n  subgroups, the strong support 
for $1 per w e e k  legal insurance from s e m i - s k i l l e d  manual 
w o r k e r s  is almost entirely e x p l a i n e d  by these attitudes, and 
there is a c l ear though less strong effect on the decisions 
of r e s p o n d e n t s  in the other w o r k f o r c e  groups. A m ong manual 
w o r k e r s  in particular, the tendency to disagree w i t h  these 
items (Index Score 12-20) is a good indication of low 
interest in legal insurance - less than 20 per cent of these 
r e s p o n d e n t s  w o uld p r o bably join at a cost of Si per week. 
The effect for h o u s e w i v e s  is limited to very low support (1 
in 10) from those scoring 17-20, and there is no apparent 
effect for retired respondents.

The v a r i a t i o n s  in interest in joining a legal 
insurance scheme by failure to consult a lawyer (Table 17)

attitudes. Threeare also largely e x p l a i n e d  by 
q u a r t e r s  of the r e s p ondents who 
lawyer w h e n  they felt they should 
the a t t i t u d e s  index, indicating a 
of pr i v a t e  p r a ctice and giving support to the v i e w  that 
those w i t h  ne g a t i v e  attitudes are more reluctant to consult 
a lawyer (Table 3.21).

these attitudes 
report not c o n s u l t i n g  a 
score b e t w e e n  4 and 11 on 
relatively n e g ative v iew
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Table 3.: 

Index Sci

19 Interest in Joining a Legal Insurance Scheme by Attitudes
Index

ore

Score

Per cent of subgroup who 
would probably join at 
$1 per week $2 per week

Sample
size
(n)

Strongly agree 4-7 61.9 23.8 63

Slightly agree 8-11 49.2 24.1 191

Neither 12 39.7 20.0 61

Slightly disagree 13-16 32.4 19.4 108

Strongly disagree 17-20 14.8 3.7 27

Table 3.20 Interest in Joining a Legal Insurance Scheme by Attitudes

Index Score by Occupation Group

Attitudes Index Score 4 - 1 1
Per cent of subgroup who would probably
join at $1 per week and sample base (n) % of n

12 - 20 

%  of n

Professional, managerial or white collar
workers:
High Income 37.9 29 30.0 30
Low Income 73.5 34 59.1 22

Manual workers:
Skilled 47.0 34 21.4 14
Semi-skilled 89.3 28 14.3 7
Unskilled 47.8 23 17.9 28

Not in the workforce:
Retired 33.3 36 32.0 25
Housewif e 50.0 44 38.8 49
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Table 3.21 Failure to Consult a Lawyer by Attitudes Index Score

Subgroup
Per cent of subgroups with Sample 
Attitudes Index Score Size
4 - 1 1  1 2 - 2 0  (n)

Should have consulted a lawyer 
but didn't?

Yes 75.9 24.1 58
No 53.3 46.7 392

IF NO : Other people often don't 
go to one?

Yes 52.9 47.1 291
No 52.2 47.8 98
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5. C O N C L U S I O N S

The essential feature of a 
scheme is that it is a n e w  m e t h o d  
se r v i c e s  for individuals. It does 
insurance p r i n c i p l e  of 'risk spreading 
group, in p a y i n g  a p r e m i u m  towards the

group legal services 
of financing legal 
this by u s ing the 
' . M e m bers of the 

operation of the
s c h e m e , 
c o v e r  a

receive 
range of

the o p p o r t u n i t y  
legal problems.

of using legal services to

The interviews c o n d u c t e d  for this survey are 
almo s t  c e r t a i n l y  the first o c c a s i o n  on which r e s p o n d e n t s  
have c o n s i d e r e d  this principle in relation to legal 
problems. W hen i n t r o d u c e d  to the idea, without m e n t i o n  of 
the p r e m i u m  involved, only o n e - f i f t h  of the respondents felt 
that they w o u l d  pro b a b l y  e n t e r  into such a scheme. This low 
level of support for such schemes wa s  not however the result 
of basic o p p o s i t i o n  to the idea of legal insurance - 70 per 
cent of the sample feel that ' it would be a good idea to 
have these schemes', p a r t i c u l a r l y  for those on lower 
incomes, while just u n d e r  20 p er cent were against the idea. 
For the great m a j o r i t y  of respondents, their own demand for 
legal services, recently at least, is so low that, they 
reason, they have no n e e d  to insure against the p o s s i b i l i t y  
of future legal expenses.

As one w o u l d  expect however, the level of the 
insurance p r e m i u m  is critical in d e t e r m i n i n g  the level of 
m e m b e r s h i p  that a legal insurance scheme w o u l d  attract. At a 
p r e m i u m  of $1 per week, 44 p e r  cent of the total sample say 
they w o u l d  p r o b a b l y  join such a scheme, about 20 per cent 
w o uld p r o b a b l y  join at $2 p e r  week, and less than 5 per cent 
w o uld p r o b a b l y  join at $4 per week. On the other hand, the 
e xponential decay in p r o bable m e m b e r s h i p  with i n c r e a s i n g 
cost that is suggested by these results indicates that 
t wo-thirds of the sample w o u l d  join a scheme with a 50 cents 
per w e e k  premium.

For some r e s p o n d e n t s  at least, it seems that not 
only the cost but also the b e n e f i t s  have been c o n s i d e r e d  in 
m a k i n g  their a s s e s s m e n t  of legal insurance. Those r e s p o n d 
ents who have r e c ently had cause to use legal services, 
h a v i n g  two or more c o n s u l t a t i o n s  on personal or family 
ma t t e r s  in the last twelve months (Table 3.13), and those 
involved in a family b r e a k d o w n  or serious road accident 
(Table 3.15), pe r h a p s  indicative of matters requiring h e a v y  
e x p e n d i t u r e  on legal services, are more likely to show an 
interest in legal insurance, at least at a p r e mium level of 
$1 per week. For these r e s p o n d e n t s  it a p p ears likely that 
they see a possible cost saving through mem b e r s h i p  of a 
legal insurance scheme. On the other hand, respondents whose 
p r o blems o c c u r  in the less traditional areas of lawyer usage 
such as tenancy, c o n s u m e r  or lending problems appear less 
likely to join a legal insurance scheme (Table 3.15).
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Pe r h a p s  having coped without legal assistance so far their 
felt n e e d  for legal services is lowered.

Attitudes to the p r e sent private practice system 
also influence the respondents level of interest in this 
a l t e r n a t i v e  meth o d  of d e l i v e r i n g  legal services. A c l ear 
m a j o r i t y  of the sample feel that 'people find it hard to 
select a lawyer well suited to their needs', that 'lawyers 
should pay more a t t e n t i o n  to the needs of the ordinary 
citizen', or that 'solicitors charge more than their 
services are worth' (Table 3.18). R e s p o n d e n t s  h o lding these 
views are more likely to join a legal insurance scheme, 
p r e s u m a b l y  in the hope that it will p r o v i d e  them w i t h  a 
legal service w h i c h  does suit their needs at a cost w h i c h  
they co n s i d e r  fair. On the other hand, resp o n d e n t s  who 
s t r o n g l y  disagree with these v i ews are a p p a r e n t l y  well 
s a t i s f i e d  with the present m e ans of d e l i v e r i n g  legal 
services and are almost u n a n i m o u s  in their lack of interest 
in legal insurance schemes (Table 3.19).

Negative attitudes to the pr e s e n t  legal system are 
clearly a s s o ciated w ith reluctance to seek legal advice 
(Table 3.21) and one of the p o s itive b e n e f i t s  of m a k i n g  
legal insurance schemes available w o u l d  perhaps be a 
r e d u c t i o n  in the n u mber of cases of u n met legal need 
r e s u l t i n g  from cost, access and a t t i tudinal b a r r i e r s  to the 
use of legal services.

Negative att i t u d e s  to the present legal system and 
s t rong support; for legal insurance are p a r t i c u l a r l y  evident 
among the s e m i - s k i l l e d  manual w o r k e r s  in the sample (Table 
3.20 and Table 3.11), alt h o u g h  the n u m b e r  (35) of 
r e s p o n d e n t s  of this type is too small to accept this as a 
g e n eral pattern w i t hout some reservations. Low income 
professional, man a g e r i a l  or white collar w o r k e r s  also a p pear 
m ore likely to join a legal insurance scheme. At a p r e m i u m 
of $2 per week, the p r o p o r t i o n  of r e s p o n d e n t s  indicating 
probable support for legal insurance s c h emes s h o w e d  little 
v a r i a t i o n  over subgroups of the sample w i t h  the notable 
e x c e p t i o n  of those who had retired (Table 3.11).

In relation to group legal services schemes in 
particular, three- q u a r t e r s  of the sample place some 
importance on being able to choose their own lawyer (Table 
3.9). The group involved in running the scheme w o u l d  
r e p o r t e d l y  have no effect on the d e c i s i o n  of w h e t h e r  or not 
to join of a m a j ority of r e s p ondents (Table 3.7) For those 
to w h o m  it does matter, there is a p r e f e r e n c e  for schemes 
o r g a n i s e d  by a legal p r o f e ssional bod y  (Table 3.8), altho u g h  
manual wo r k e r s  would perhaps p r e f e r  a u n i o n - b a s e d  scheme.

It seems that there is a potential m a rket for 
legal insurance schemes in A u s t r a l i a  but the size and, to a 
lesser extent, the c o m p o s i t i o n  of this mark e t  is af f e c t e d  
p a r t i c u l a r l y  by the level of the p r e m i u m  at w h ich insurance 
c o ver can be provided. Clearly this de p e n d s  on the f r e q uency
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of u s e  of legal services by the m e m bers and the 'severity* - 
in terms of legal costs - of the pr o b l e m s  b r o u g h t  to the 
s e r v i c e .

and Q u e s t i o n  2 p r o v i d e  e s t i m a t e s  
by members of the sample (Table 
questions have their limitations, 
were asked 'On how m a n y  d i f f erent

B o t h  Q u e s t i o n  1 
of u se of legal services 
3.22 below), a l t h o u g h  both 
In Q u e s t i o n  1, r espondents 
o c c a s i o n s  have you con s u l t e d  a lawyer ...?' and the 
i n t e r p r e t a t i o n  given to the w o r d  'occasions' m ay d i f f e r  - 
some r e s p o n d e n t s  may take each visit as an o c c a s i o n  while  
o t h e r s  may group together a l l ^ v i s i t s  relating to a single 
matter. In Q u e s t i o n  2, resp o n d e n t s  were only a s k e d  about 
their use of legal services for ni n e t e e n  p r o b l e m  situations. 
S t r i c t l y  speaking, a c o n s u l t a t i o n  here refers to one or more 
c o n s u l t a t i o n s  on all o c c u r r e n c e s  of a p r o b l e m  s i t u a t i o n  over 
the last five years, a l t h o u g h  most p r o blems are r e p o r t e d  so 
rarely that u n r e l a t e d  o c c u r r e n c e s  of the same p r o b l e m  w i t h  
the same p e r s o n  are unlikely. More s e r i o u s l y  h o w e v e r  there 
a p p e a r s  to be some o v e r - r e p o r t i n g  of events, e v i d e n c e d  by 
the n u m b e r  of r e s p o n d e n t s  who report h a v i n g  made a will in 
the last five years. On the other hand, there is almost 
c e r t a i n l y  some u n d e r - r e p o r t i n g  of some p r o blems by some 
respondents. B o t h  in this study and the Cass and 
study, m i g r a n t  w o m e n  have a low r e p o r t e d  p r o b l e m  
w h i c h  is c o n s i d e r e d  to arise from an u n w i l l i n g n e s s  
such events. This type of u n d e r - r e p o r t i n g  should be reduced  
by the less specific form of Q u e s t i o n  1. Lapses of m e mory 
m ay cause some u n d e r - r e p o r t i n g  to both questions, a l t h o u g h 
w i t h  e v e n t s  that are rare and p r e s u m a b l y  fairly significant, 
this should not be serious.

Sackville 
incidence 
to report

Table 3.22 p r o v i d e s  a c o m p a r i s o n  of the
f r e q u e n c y  
'p r o b l e m s ' 
during the 
u s a g e  from 
the U n i t e d

full
d i s t r i b u t i o n s  of 'occasions' (Question 1) and 
(Question 2) on w h ich a s o l i c i t o r  w as c o n s u l t e d  
last five years. In addition, e s t i m a t e s  of lawyer 
C u r r a n ' s  much larger and more ext e n s i v e  study in 
States are given. These are b a s e d  on reports of 

pr o b l e m s  ever e x p e r i e n c e d  by r espondents for w h i c h  they 
t h e m s e l v e s  eve r  u s e d  legal services. The c o m p a r i s o n  
i n d i c a t e s  c l e a r l y  that the small n u m b e r  of r e s p o n d e n t s  
r e p o r t i n g  m any 'occasions' on w h i c h  a lawyer w a s  c o n s u l t e d  
are surely not r e p o r t i n g  one c o n s u l t a t i o n  for each p r o b l e m  
situation. On the other hand, reports of only a few 
'occasions' of c o n s u l t i n g  a lawyer are c o n s i d e r e d  to be more 
a c c u r a t e  than responses to Qu e s t i o n  2.
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Table 3.22 Distributions of 'Lawyer Usage1 for Personal 
and Family Matters

Number of Question 1 Question 2 Curran
'Consultations' n %  n %  %

0 209 45.7 162 35.5 36
1 103 22.5 152 33.5 28
2 66 14.5 93 20.3 17
3 30 6.5 31 6.9 10
4 16 3.6 8 1.8 6

5 5 1.1 5 1.2 3
6 11 2.4 2 0.5 1
7 2 0.4 1 0.3 1
8 3 0.7
10 4 0.8
12 2 0.4
16 1 0.2

19 1 0.2

20 1 0.2
25 1 0.2

30 i 0.2
35 1 0.2

Total 457 99.8 454 100.0 102

Mean 1.60 1.13 1,

or more)

= 2 0 6 4 )

Variance 11.21 1.44 2.45
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Table 3.23

Number of 
'Consultations'

Relative Frequency of "Lawyer Usage" : Fitted Distributions

Question 1 Question 2 Curran
All responses 11+ Excluded 6+ Excluded

0 60 47 46 37 35

1 14 23 29 33 29

2 7 13 14 18 18

3 5 7 6 8 10

4 3 4 3 3 5

5 or more 11 5 1 1 3

Mean 1.60 1.24 0.97 1.13 1.40

Variance 11.21 1.90 1.45 1.44 2.45

The relative frequency of 0,, 1, 2 . . . 'consultations' is

( C >ir c1 ’ r r ± J 4 ,, * * ̂ respectivelyn  + c (1 + c) 2* (i T c p

where the values of r and c are calculated from the mean and variance 
using the relations

r . r , rmean = —  variance = —■ p + —C C ̂  C

See Kendall M.G. and Stewart A., The Advanced Theory of Statistics,
Volume 1, Distribution Theory, Griffin, London. (3rd ec., 1969, p.129).



In order to provide what is c o n s i d e r e d  to be a 
b e t t e r  estimate of the frequency of lawyer usage, a ne g a t i v e  
bin o m i a l  distribution has been fitted to the data. Such a 
d i s t r i b u t i o n  would for example apply u n d e r  the a s s u m p t i o n s  
that problems requiring legal advice are rare events, but 
that all members of the p opulation are not eq u a l l y  likely to 
expe r i e n c e  these events perhaps b e c a u s e  of d i f f e r e n c e s  in 
the types of problems that d i f ferent people have and 
d i f f e r e n c e s  in their use of lawyers for these problems. 
Details" of the derivation of the model are g i ven in Kendall 
and Stuart (Table 3.23).

The apparent agreement b e t w e e n  the o b s e r v e d  and 
f i t t e d  distributions for Question 2 and the C u r r a n  data 
s u p p o r t s  the view that this model is at least useful as an 
inter p o l a t i o n  formula for the o ccurrence of problems 
re f e r r e d  to lawyers for legal advice. However, use of this 
model requires estimates of the m e a n  and v a r iance of the 
distribution. Fitting the distr i b u t i o n  d i r e c t l y  to the 
results of Question 1 gives a very poor fit at the low 
f r e q u e n c i e s  due to the effect that the v e r y  few reports of 
large numbers of 'occasions' have on the sample m ean and 
variance. When reports of more than 10 'occasions' are 
excluded, on the grounds argued above, a much b e t t e r  fit to 
the distribution is obtained. However, there is c l e arly some 
degree of arbitrariness in the choice of the c u t -off point 
at w h i c h  to exclude reports. Excluding all reports of 6 or 
mor e  'occasions' gives a fitted d i s t r i b u t i o n  which, wit h  a 
sample of thi s size at l e a s t , is not s i g n i f i c a n t l y  
different. Erring on the side of caution, it is c o n s i d e r e d  
that the first of these m o d i f i c a t i o n s  pr o v i d e s  a reasonable 
estimate of the d i s t ribution of the n u m b e r  of personal or 
family problems occurring in a five y ear p e r i o d  for w h ich 
legal advice was sought.

Using the result, a p r e mium of $1 per w e e k  per 
p e r s o n  would allow on average (5 x 52) / 1.24 = $210 per 
p r o b l e m  to cover the costs of the legal services p r o v i d e d  
u n d e r  a legal insurance scheme. This is b a s e d  on a scheme 
o f f e r i n g  cover for all personal and f a m i l y  m a t ters and could 
be increased without increasing the p r e m i u m  by p l a c i n g  some 
l i m i t a t i o n  on the types of matter. A mea n  a l l o wance of 
260/1 . 1 3  = $230 per problem is c o n s i d e r e d  to be cons e r v a t i v e 
for the nineteen p r o b l e m  situations c o v e r e d  by Que s t i o n  2. 
If e i t h e r  conveyancing or making a will are excluded, the 
m e a n  allowance is increased to around $320 per problem, and 
if b o t h  are excluded, to around $520 per problem. There 
a p p e a r s  to be little variation in the n u m b e r  of problems 
e x p e r i e n c e d  across o c c u pation subgroups, w ith the notable 
e x c e p t i o n  of retired people, who require about half the 
legal services of other respondents.

To examine fully the economic v i a b i l i t y  of legal 
insurance would however require details of both the 
f r e q u e n c y  of problems and the d i s t r i b u t i o n  of the costs of
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s e r v i c i n g  these problems. While an effort was made to 
examine the types of p e r sonal or family p r o blems e x p e r i e n c e d  
by resp o n d e n t s  (Table 3.14), the i n f r e q u e n c y  of o ccurrence 
of most of these and the small sample size c l e a r l y  limit the 
p r e c i s i o n  of these results. Nor w a s  it p o s s i b l e  in this 
study to take a c count of v a r i a t i o n s  in the s e v e r i t y  of the 
problems of a p a r t i c u l a r  type. If group legal services 
schemes are to be e n c o u r a g e d  an analy s i s  of costs involved 
in s e r vicing a range of p r o b l e m  types is essential in fixing 
an a p p r o p r i a t e  level of premium.

Footnotes

(1) Curran, B a r b a r a  A., The Legal N e eds of the P u b l i c , 
A m e r i c a n  Bar F oundation, Chicago (1977).

(2) Cass, M i c h a e l  and Sackville, Ronald, Legal Needs of 
the Poor, AGPS, C a n b e r r a  (1975).
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C H A P T E R  4

GROUPS AND O R G A N I Z A T I O N S

1. I n t r oduction

This Chapter examines groups and o r g a n i z a t i o n s  
w h i c h  currently provide, or m a y  po s s i b l y  in the future 
provide, legal services to their members. Several surveys 
were conducted to a s c e r t a i n  the nature and extent of legal 
services that are cur r e n t l y  provided by certain groups and 
or g a n i z a t i o n s  in V i c t o r i a  and some other groups not 
n e c e s s a r i l y  based in Victoria. In addition, the surveys 
determine the attitude, including p e r c e i v e d  problems, of 
such groups and o r g a n i z a t i o n s  to group legal services.

This aspect of the group legal service project has 
involved several small surveys. Two basic q u e s t i o n n a i r e s  
were designed and a d m i n i s t e r e d  by the ANU Survey Re s e a r c h  
Cent r e  in No v e m b e r  1980. One was des i g n e d  to be use d  w i t h  
g r oups and organizations, such as trade u n i o n s  and student 
associations. The other questionnaire, though b a s i c a l l y  in 
the same form as the first questionnaire, was aimed at 
com p a n i e s  and the legal services that they provide for their 
employees. The focus of these surveys has been V i c t o r i a  
though, in the instance of student associations,
que s t i o n n a i r e s  were for w a r d e d  to all A u s t r a l i a n  u n i v e r s i t y  
student associations. In a d d ition to these 
questionnaires, i n f o r mation was sought from the 
A u t o m o b i l e  A s s o c i a t i o n  con c e r n i n g  the legal 
p r o v i d e d  by motorist a s s o c i a t i o n s  in Australia, 
e n q u iries were made to the Insurance 
c o n c erning the role of the A u s t r a l i a n  
p r o v i d i n g  group legal services.

Council of

specific 
A u s t r a l i a n  

service s 
L i k e w i s e , 
A u s t r a l i a

insurance industry in

This report will examine each of the above 
m e n t i o n e d  groups and o r g a n i z a t i o n s  in turn. W i t h i n  each 
section mention will be made of the m e t h o d o l o g y  e m p l o y e d  in 
o b t a i n i n g  the information. It should be emphasized, however, 
that the surveys that have been u n d e r t a k e n  were not intended 
to produce definitive data c o n c e r n i n g  legal services 
p r o v i d e d  by groups in Australia. What is intended was to 
gain an o v e rview of the posit i o n  of legal services p r o v i d e d 
by groups such as trade unions and mo t o r i s t  associations. 
The size and scope of this section of the group legal 
services project has only p e r m itted this lower level of 
examination. However, it is felt that the i n f o r m a t i o n  that 
has been obtained is important for the d e v e l opment of group 
legal services in Australia,
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2. Legal Ser v i c e s  P r o v i d e d  by C o m p a n i e s

(a) M e t h o d o l o g y

A  1 in 10 sample of V i c t o r i a n  employers was 
selected fro m  the "Employers' D i r e c t o r y "  incorporated in the 
Official Trade U n i o n  Dir e c t o r y  and Digest of the V i c t o r i a n  
T r ades Hall C o u ncil 1980/81. In this w a y  a sample of some 54 
V i c t o r i a n  e m p loyers was selected. The q u estionnaire 
a p p e a r i n g  as A p p e n d i x  C w as sent to each c o m pany secretary 
of those emp l o y e r s  selected. He w a s  requested to respond to 
the questionnaire. 36 responses were received, r epresenting 
a 6 6% response rate.

(b ) E x i s t i n g  Legal Services

Only 1 c o mpany indicates that it does have a 
formal a r r a n g e m e n t  for p r o v i d i n g  legal services to their 
employees. This c o m p a n y  pr o v i d e s  legal services to all 
employees and the service covers a b r o a d  range of legal 
matters. The employee receives the first c o n s u ltation free 
and if s u b s e q u e n t  work is r e q uired on the employee's case 
then the employee bears that expense himself. In effect, the 
c o m pany p r o v i d e s  a legal advice service for all employees. 
This legal service is p r o v i d e d  by a private firm of 
solicitors. However, it does not a p p e a r  to be w i dely used by 
the c o m p any's employees. Only 50 of an estimated 10,000 
emp l o y e e s  had used the service in the 12 months prior to the 
s u r v e y .

Only one other r e s p ondent indicates any past 
interest in p r o v i d i n g  legal services to their employees. 
However, this company, on e x a m i n a t i o n  of the proposal, 
d i s m i s s e d  it b e c a u s e  it was too costly. R espondents were 
also a s ked if they u s e d  sal a r i e d  lawyers. Only 6 do employ 
lawyers in the company.

(c ) A t t i t u d e  T o w ards Group Legal Services

C o m p a n y  s e c r etaries were a s ked w h e t h e r  the i n t r o d 
u c tion of a group legal service scheme by their company 
w o u l d  be appropriate. 23 indicate they d e f i nitely do not 
be l i e v e  the p r o v i s i o n  of such a scheme by their company is 

10 feel that it is a possible function while 
the respondents, believe it is d e f i nitely a 
the company to p r o v i d e  such schemes. Only a 
a third of the r e s p o n d e n t s  believe that group

a p p r o p r i a t e . 
only 3 of 
function of 
little over
legal services are a possible f u n c t i o n  for the company.

C o m p a n i e s  indicating that they are not interested 
in group schemes were not asked their reasons. One r e s p o n d 
ent, however, did indicate that the cost of such a scheme 
far outweighs the b e n e f i t s  to the company. This reservation 
w i t h  r e g a r d  to the cost of a group legal service is also 
re f l e c t e d  in the comments of those respondents believing 
group schemes are a possible c o m p a n y  function. A great
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m a j o r i t y  feel the greatest p r o b l e m  faced by such schemes is 
their cost and ad m i n i s t r a t i v e  expense. 11 of the 13 
respondents feel this way.

Respondents were also asked about what they saw as 
the benefits of operating a group scheme. Of those companies 
that saw a group scheme b e i n g  a possible c o m p a n y  function, 
10 see benefits in e m p l o y e r / e m p l o y e e  r e l a t i o n s h i p s  and 
consequent advantages in this for companies. One comment 
was : -

"Any scheme w h ich serves the legal needs of 
employees, p r o v i d i n g  it is a d m i n i s t e r e d  e f f i c 
iently, can only result in a d d e d  be n e f i t s  to 
employees, and c o n s e q u e n t l y  to the company."

One company, however, ha d  a less e n t h u s i a s t i c  p i cture of the 
introduction of group schemes. This respondent states:-

"Although a c k n o w l e d g i n g  the likely b e n e f i t s  to the 
employee, and possibly the company, the obvious 
and very lucrative b e n e f i t  to the legal 
p r o f e s s i o n  cannot be ignored."

(d) Conclusion

There is little interest e i ther at the moment (or 
in the future) in p r o v i d i n g  legal services to employees 
using group legal service schemes by companies. A  large 
m a j o r i t y  see no role w h a t s o e v e r  for c o m p anies in p r o v i d i n g  
legal services to their employees.

3. Legal Services P r o v i d e d  by Trade U n ions 

(a) Methodology

All trade unio n s  affi l i a t e d  w i t h  the V i c t o r i a n  
T r ades Hall Council were sent the q u e s t i o n n a i r e  in A p p e n d i x  
D in October 1980. Union secretaries were asked to c o m plete 
the questionnaire and return it to the ANU Survey R e s earch 
Centre. At the time of the survey, there were 92 trade 
u n ions affiliated wit h  the V i c t o r i a n  T r a d e s  Hall. A response 
of 43, or 47%, was achieved.

(b) Existing Legal Services

Trade unions were asked w h e t h e r  they had a formal 
arrangement for the p r o v i s i o n  of legal services to their 
members. All but 4 unions do have such a scheme. The nature 
of this scheme, however, v a ries greatly. Set out b e l o w  in 
Table 4.1 is a d i s t ribution of the types of schemes e m p l o y e d  
by Victorian unions.
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Some of the resp o n d e n t s  are u n c l e a r  in d e s c r i b i n g  
the natu r e  of their scheme. In particular, two unions 
indicate that they pr o v i d e  a complete range of legal 
services (all advice and assistance) to all their m e m b e r s  
free of charge. This h o w e v e r  seems unlikely, and what most 
pro b a b l y  was m e ant by these resp o n d e n t s  was that a complete 
range of advice services is p r o v i d e d  to union members. These 
two unions are p l a c e d  in a separate category below.

The most c o mmon type of scheme p r o v i d e d  by V i c t o r 
ian trade u n i o n s  is one in w h ich industrial matters, p a r t i c 
ularly Workers' C o mpensation, is p r o v i d e d  t o g e t h e r  w i t h  a 
general legal advice service. In this scheme the legal 
service on industrial m a t t e r s  is paid for by the unions, 
while the initial advice is also p a i d  for by the trade 
union. However, if the m e m b e r  w i s h e s  to take his case 
f u r ther he mus t  b e a r  that cost himself. . Of the 39 unions 
indicating that they do offer a legal service scheme for 
their members, 18, or 46%, o f fer this type of scheme.

Table 4.1 Free Legal S e r vices O f f e r e d  by Trade U n i o n s  
(N = 4 3 )

No se r v i c e  4
Workers' C o m p e n s a t i o n  cases only 6 
A d v i c e  (on all matters) only 8
Workers' C o m p e n s a t i o n  and o t her 
industrial cases, plus general 
advice 18

Workers' C o m p e n s a t i o n  and 
c e r t a i n  s e l e c t e d  m a t t e r s  1

All legal services, o t her than 
advice, p r o v i d e d  at a d i s count - 
advice is free 4

All legal services pr o v i d e d  2

C o mment is also required on the "discount" scheme 
offered by 4 unions. One u n i o n  went so far as to p r o v i d e  the 
ANU Survey R e s e a r c h  Centre w i t h  a b r o c h u r e  o u t l i n i n g  its 
legal assistance scheme, including its di s c o u n t  scheme. This 
scheme ap p e a r s  to be typical of such arrangements. A s p ects 
of this b r o c h u r e  are set out below.

"We do not regard ou r  role as being solely 
c o n f i n e d  to industrial or w o r k - r e l a t e d  issues, 
but r a ther as having a role in all m a t t e r s  which 
s i g n i f i c a n t l y  affect our m e m b e r s h i p  w h e t h e r  those 
m a t t e r s  be industrial, economic or socially 
o r i e n t a t e d .

Most members, from time to time, require legal 
advice on a wide range of topics. M a n y  of these 
m a t t e r s  are not w o r k - r e l a t e d  but are n e v e r t h e l e s s  
of co n c e r n  to the m e m b e r  involved.



77.

In order to provide our members w i t h  access to 
competent legal advice on as favourable terms as 
can be obtained, the A s s o c i a t i o n  has, th r o u g h  our 
legal advisers, i n a u g u r a t e d  a Legal A s s i s t a n c e  
S c h e m e .

The general p r i n c i p l e s  
Scheme are as follows:
A memb e r  can obtain, 
legal advice on any 
initial advice w o uld be 
in certain c i rcumstance

of the Legal A s s i s t a n c e

free of charge, initial 
m a t t e r  w h a t soever. This 
g i ven at an i n t e r v i e w  or, 

s, by telephone.

Work per f o r m e d  by our legal advisers on b e half 
the member subsequent to the initial in t e r v i e w  
telephone advice w o u l d  be charged for and 
account re n d e r e d  to the member, subject 
reduced fees for the s e r vices i n d i cated below:-

of
or
an
to

Drafting and p r e p a r a t i o n  of W i lls - r e duced by 
50%.
C onveyancing - r e d uced by 33%.
Commercial m a t t e r s  (partnerships, co m p a n y  
formations) - reduced by 20%.

The gross fee on w h i c h  the r e d u c t i o n  w o u l d  be 
c alculated is that as set out in the current 
pre s c r i b e d  Solicitors' Scale of Costs for each 
matter. Where no scale applies, it w o u l d  be 
c a l c ulated on the g e n e r a l l y  a p p l i c a b l e  rate 
charged by Soli c i t o r s  for that type of work."

The use by u n i o n  m e m b e r s  of u n i o n  legal services 
v a r i e s  greatly, though it should be noted r e s p o n d e n t s  were 
asked to state a n u m b e r  of services p r o vided not a 
percentage of members who use the service. O b v i o u s l y  a mere 
n u mber does not indicate usage g i v e n  the great d i f f erence in 
the size of unions. The v a r i a t i o n  is large w i t h  usage 
ranging from 4 cases through to 5,000. Most unions, however, 
indicate about 100 me m b e r s  w o uld use their scheme in a 12 
m o nth period.

None of the surve y e d  unions had a s a l a r i e d  lawyer. 
In all instances reliance is p l a c e d  upon a private firm of 
lawyers to provide the legal service. However, 5 of the 
unions that do provide a legal service do rely upon their 
own officials to assist m e m bers w i t h  legal problems. These 
o f f i cials would typically be involved wit h  workers' 
c o m p e n s a t i o n  claims.

Unions were asked w h e t h e r  they had c o n s i d e r e d  any 
changes to the nature of the legal services that they 
provide. 1 of the 4 unions w h ich had no scheme wa s 
c onsidering a change. Of the r e m a ining 39 u n i o n s  that did
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o f f e r  a service to members, 22 h a d  given no thought to 
e x t e n d i n g  the p r o v i s i o n  of services to members. Of those 15 
that h a d  c o n s i d e r e d  a change, 6 were c onsidering e x t e n d i n g  
their services to c o v e r  a general advice scheme.

(c ) A t t i t u d e  To w a r d s  Group Legal Services

T r ade union s ecretaries were asked w h e t h e r  they 
c o n s i d e r e d  that the p r o v i s i o n  of a group legal service to 
their m e m b e r s  was an a p p r opriate fu n c t i o n  for their union. 3 
of the r e s p o n d e n t s  to the q u e s t i o n n a i r e  gave no a n swer to 
this question. Of the r e m aining 40 respondents, 5 indicate 
that it is not the f u n ction of a u n i o n  to p r o vide a group 
legal service scheme to their members. It is i n t e r e s t i n g  to 
note that, except for one large u n i o n  w h i c h  did have a 
Workers' C o m p e n s a t i o n  advice service, the other unio n s  w h i c h  
did not f a v o u r  group legal services were only very small 
and, in one instance, did not o f f e r  a legal service to 
me m b e r s  at all. On the other hand, 22 felt it d e f i n i t e l y  was 
the case that a u n i o n  should provide such a service, while 
an a d d i tional 13 felt that this po s s i b l y  was the case.

Those r e s p ondents who were in favour of group 
legal services were a s ked if they saw any problems w i t h  the 
i n t r o d u c t i o n  of such schemes to their unions. 34 resp o n d e n t s 
commented. 9 of the r e s p ondents saw no pro b l e m s  while 9 saw 
the cost of the scheme b e i n g  a b a r r i e r  to u n ions 
e s t a b l i s h i n g  such schemes. R e l a t e d  to cost, 5 see 
a d m i n i s t r a t i v e  pr o b l e m s  in running group schemes. Of the 
other 11 responses, some of the p e r c e i v e d  problems relate to 
ethical difficulties, expl o i t a t i o n  by members and internal 
c o n s t i t u t i o n a l  p r o b l e m s  of the union.

R e s p o n d e n t s  who favoured the i ntroduction of group 
legal services were also asked to m e n t i o n  the m a jor b e n e f i t s  
they saw from p r o v i d i n g  a group scheme for their members. 
The co m m e n t s  v a r i e d  and some are listed b e l o w : -

"Would ensure a more o b j ective and less e x p e nsive 
service. B r e a k  down p r e s e n t  b a r r i e r s  and myths 
c o n c e r n i n g  legal prof e s s i o n . "

"The legitimate role of trade unions' r e s p o n s i b 
ilities to its members in the absence of adequate 
s e r vices provided by the community or 
g o v e r n m e n t ."

" D e v e lopment 
m e m bers who 
it. "

of a common 
may otherwise

bond and to 
be unable to

assist
afford

"Would ensure that members who n e e d  legal advice 
w o u l d  not be deterred by costs."
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"Member involvement and protection. The guarantee 
of effective representation for members when 
required."
"Enabling member to consult without fear of 
inability to pay."

"The member has a choice as to whether or not he 
wishes to use union assistance or to seek a 
lawyer of his own choice."

Most unions responding to this question saw the 
benefit of group legal services in terms of assistance to 
individual members. Some unions, however, saw the operation 
of a group legal service by their unions as a benefit to the 
union. For example, some comments are:-

"Enable unions to assist and attract members."
"An additional incentive to belong."
"Increase in membership."

(d) Favoured Type of Group Legal Service
Union secretaries were asked about the type of 

group legal service scheme their union would prefer. Three 
issues were raised in the questionnaire:-

(i) Who administers the scheme?
(ii) Who provides the legal service?
(iii) How the lawyer is remunerated.

In presenting the preferences of respondents, those unions 
indicating that they are definitely not interested in group 
legal services (5) have been omitted. In addition, several 
of the respondents, although indicating approval of the 
idea, did not answer these questions. These non responses 
differed from question to question and are noted.
( i) Organization of a Group Scheme

There were 33 responses to this question. 22 
indicated that they favoured their own organization
administering the scheme, 
legal professional body, 
administering the group 
favoured the involvement of

The remainder, 11, 
such as the Law 
legal service. No 
insurance companies.

favoured a 
Institute, 
respondent

( i i) Lawyer Involvement
The respondents were given a choice of three 

possibilities:-



8 0 .

(a) salaried employees of the scheme;
(b) a limited number of private firms (closed panel); 

or
(c) member has free choice of lawyer (open panel).

There were 34 responses to this question. To one respondent 
the issue of lawyer involvement is not important. For the 
remaining respondents Table 4.2 sets out their preferences. 
It should be noted that some respondents favoured several 
methods of lawyer involvement. Where this is the case that 
combination has been presented both as a separate category 
and also as a distributed preference.

Table 4.2 Type of Scheme Favoured (N=33)

Salaried Scheme 9
Closed Panel 13
Open Panel 3

Salaried or Closed 3
Open or Closed 3
Salaried or Open 2

Total 33
Preference if Distributed (N=41)

Salaried 14
Closed 19
Open J3
Total 41

The result is that in both the distributed and 
undistributed preferences, the most favoured type of 
arrangement is the closed panel.
(iii) Financial Arrangement

Of the respondents who answered this section (31), 
an overwhelming majority, 21, favoured a scheme in which the 
lawyer would bill the scheme directly. The results of this 
questionnaire are set out in Table 4.3.



Table 4.3 Method of Paying Lawyer (N=43)
a. No answer 6
b. Group Legal Services not

favoured 5
c. Not important 1
d. Lawyer bills scheme 21
e. Member pays lawyer and is

reimbursed by scheme 2
f. Member bills scheme and

lawyer is reimbursed 5
g. Combination of e. and f. 1
h. Combination of d. and f. 2

43

(e) Conclusions
provide at 
some cases 
large and

Most Victorian trade unions already 
least some legal services to their members. In 
the size and scope of this service is quite 
extensive. The most common type of scheme is one in which 
the union provides a free service in matters relating to 
workers' compensation together with advice on all types of 
legal problems. Mot only do most Victorian unions currently 
provide some legal services, but also most feel that group 
legal service schemes, offering a far wider range of 
services and benefits than are currently available, should 
be developed by Victorian trade unions. The scheme most 
favoured is a closed panel scheme (with more of these unions 
favouring a relationship with a private firm 
solicitors rather than a salaried lawyer). This 
be run by the trade union itself.

or firms of 
scheme would

Despite 
trade unions also 
regard is the cost 
do see benefits 
commonly mentioned 
members of unions, 
from the introducti

this support for group legal services 
see problems. The major problem in this 
of the scheme for unions. Unions however 
from operating such schemes. The most 
advantage is the assistance it brings to 
though some see the union itself gaining 
on of the schemes.

4. Student Associations
(a) Methodology

All student associations of Australian 
universities were sent questionnaires in November, 1980. The 
questionnaire appears as Appendix B. It is in the same form 
as the questionnaire sent to Victorian trade unions. 10 out 
of a possible 18 student associations replied to the 
questionnaire.
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(b) Present Legal Services Provided by Student Associations
Associations were asked whether they provided 

legal services to members. 8 of the 10 respondents indicate 
that they do offer legal services to their members. The 2 
respondents that do not provide such services are both 
small, newer universities.

Generally the type of scheme offered is a broadly 
based scheme offering a complete range of legal services. 
The schemes typically operate without any restrictions on 
the type of matters handled and the benefits are free to 
members of the association. There are, however, some 
variations to this. For example, one scheme excludes matters 
that deal with conveyancing and probate. One scheme 
indicates that the service is not free and members were 
required to pay. Of the 8 schemes providing a service 2 
indicate that the type of scheme is only an advice service 
and does not offer any free assistance to members. One 
scheme merely is a referral point to existing legal aid 
agencies. The remaining five do offer a complete range of 
legal assistance to members. However, of these five schemes, 
it should be noted that one scheme has only been in 
operation for six weeks and that the nature of that scheme 
is still yet to be fully determined.

The operation of these schemes do vary quite 
significantly. The referral scheme is operated by officials 
of the association. 4 schemes employ a salaried lawyer, 
while one scheme uses the university's salaried lawyer. 2 
rely on private practitioners.

The use of the legal services of student associa
tions consistently mirror the size of the campus. Therefore 
at large metropolitan universities the use of the scheme 
ranges from 500 to 800 clients a year. Many of these 
encounters however do include merely requests for 
information, telephone enquiries and simple advice.

Only 2 university student associations had 
particularly considered the current nature of the services 
provided. The result of this consideration was that no 
change was felt needed. The 2 associations which do not 
provide legal services had not considered their position or 
the introduction of a new scheme.
(c) Attitude Towards Group Legal Services

8 of the 
view the operation 
their association, 
that the operation 
function of their 
already provide a

respondents either definitely or possibly 
of a group legal service as a function of 
Interestingly 2 associations indicate 

of a group legal service scheme is not a 
associations. Both of these associations 
legal service to their members. This

apparent contradiction may be explained, at least in one
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instance, by an apparent confusion of what is meant by a 
group legal service.

In most instances the question about 
group legal services was otiose because the 
already provided a service which could quite 
characterized as a group legal service. One 
noted:

attitude to 
association 
properly be 
respondent

"Our set-up is already much the same as proposed 
except for the point that there is no charge as 
we are funded by the student union."
Despite this, most respondents see there to be 

benefits for a student association operating a group legal 
service scheme. These benefits may best be illustrated with 
reference to some of the comments that were made:

"Students have limited access to legal services 
which is remedied partly by the provision of such 
service. "
"Politically acceptable function for a student 
body; provides a 'status' in the eyes of students 
and university administrators."
It is interesting to note the comment of one 

association which currently does not provide a legal service 
to its members:

"Most students live on very limited funds and 
legal fees are not within their capabilities."

Despite this support for group legal services some 
problems are seen. The major problem is that of cost. One 
association which currently does not provide any legal 
services to its members noted:

"This organization is financially limited."
2 other organizations note this problem of cost. However 
another 2 also indicate they see no particular obstacle to 
the development of such schemes. Interestingly, these 2 
associations already provide a quite extensive scheme for 
their members.
( d) Type of Scheme Preferred

As in the survey of Victorian trade unions, the 
respondents were asked to comment upon which type of scheme 
they would prefer to operate.
(i) Favoured Type of Group Legal Service

There were 8 responses to this question, including 
one respondent who indicates that the association does not 
favour the development of group legal services. All but 2 of
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these respondents prefer to operate group schemes 
themselves. Those 2 that do not favour this arrangement feel 
that the scheme should be run by a legal professional body. 
It is interesting to note that these two associations are in 
2 small, new universities.

(ii) Lawyer Involvement
The involvement of lawyers in group schemes 

varies. Of the 5 schemes that currently employ salaried 
lawyers 2 favour salaried schemes, another 2 rank equally 
salaried schemes with open panel schemes, while surprisingly 
one salaried scheme favours an open panel scheme. That 
scheme currently uses the university's own salaried lawyers 
and not the associations salaried lawyer. Of the remaining 3 
respondents one favours a closed panel while the other 2 
favour open panel schemes.
(iii) Payment of Lawyers

This section of the questionnaire was also 
answered in a variety of ways, though the most favoured 
method of payment of the lawyer is by a "bulk billing" 
arrangement.
(e) Conclusions

Already many university student associations 
provide a group legal service type of scheme for their 
members. These schemes vary, though most involve a complete 
range of legal services to students. The cost of these 
services is borne by the association which funds the scheme 
out of general revenue. Those associations that do not have 
any scheme are interested in the idea. Almost all believe 
the operation of a group legal service by their association 
is appropriate.

b. Insurance
(a) Methodology

No survey of the Australian insurance industry was 
undertaken for the purpose of the Group Legal Service Study. 
However, the Insurance Council of Australia was approached 
to comment upon the Interim Report of the Group Legal 
Services Project and answer specific questions about the 
nature of the insurance industry's involvement in the 
provision of legal expense insurance and its reaction to the 
development of group legal services in Australia. A reply 
was received from the Insurance Council of Australia 
answering these questions. It should- be noted that the 
Insurance Council of Australia is a body representing the 
interests of private insurers in Australia, and as such 
presents an industry view. Individual insurers may differ 
from this view.
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(b) Legal Expense Insurance Currently Available
Generally insurance cover against legal expense in 

Australia is not available under separate policy. One 
company, F.A.I. Insurance Ltd., however does underwrite this 
line of insurance. The Council notes that insurance against 
the expense of legal services is available in a limited 
degree under the common form of motor vehicle policies. 
These policies cover legal expenses incurred in the defence 
proceedings where damages are sought against the insured for 
injury to person or damage to property but exclude claims in 
respect of liability assumed under warrant or agreement.

The Council is unwilling to comment upon the 
success or otherwise of the current policies that exist in 
Australia for legal expense. However, it does state that 
"the lack of availability of this type of insurance in the 
market appears to indicate that this class of business has 
not been successful".
(c) Attitude Towards Group Legal Services

The Insurance Council of Australia indicates that 
it hitherto has not investigated the introduction of group 
legal services into Australia. Nor are they aware of any
research into the 
there is found to 
above that which is 
the feasibility of 
It does note that 
introduction, in

area. However it does indicate that if 
be a need for legal expense insurance, 
already being provided, it will consider 
underwriting such a class of insurance, 
there are problems associated with its 

particular the difficulty of "adverse
selection". The Council however is not in favour of such 
compulsory insurance (which applies to a group scheme) and 
feels that it should be left to groups themselves to decide 
whether the scheme is compulsory or voluntary.
(d) Conclusion

The interest of the Australian insurance industry 
in group legal services or legal expense insurance is 
limited. The insurance industry however does have an open 
policy on the matter. It has not foreclosed the possibility 
of extending into this form of insurance and will maintain a 
watching brief.

6. Motorists' Associations
(a) Methodology

As with the information obtained about the Austra
lian insurance industry, motorists' associations in 
Australia were not surveyed for the purposes of the Group 
Legal Services project. The national co-ordinating body of 
such associations, the Australian Automobile Association
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(A.A.A.) was approached to comment upon the Interim Report 
together with a request to answer specific questions about 
the provision of legal services by motorists' associations 
in Australia. The A.A.A. responded to this request by
forwarding to their constituent bodies, 
motorists' association in each State of 
Interim Report and the questions referred 
association commented upon the report and 
answer to the national Association.

the respective 
Australia, the 
to above. Each 
forwarded their The information

relating to the 
representation in 
plea of guilty is

presented below draws upon this compilation of material.
(b) Legal Services Provided by Motorists' Associations

All motorists' associations in Australian States 
and Territories, except the Northern Territory, provide 
legal services to their members. The nature of this service, 
however, varies from association to association. The most 
extensive service provides for legal advice on all matters

ownership and driving of a car and 
Court on motoring offences for which a 
entered. One association goes further and 

provides legal work in the preparation of a contested 
traffic offence, though in this instance the cost of the 
member's representation in Court must be borne by the 
member. Three of the State associations provide this advice 
and "guilty plea" representation service to members. One of 
these associations, however, charges members for the 
entering of a guilty plea. Two also restrict the nature of 
the service by excluding guilty plea representation in 
drink/drive offences.

The remaining three associations provide a more 
limited service to their members. Advice on motoring matters 
is provided, though in one instance legal advice is only 
given to members where "in the opinion of the committee a 
principle is involved". One association commenting on this 
scheme notes

"The service provides a valuable aid to motorists 
by keeping abreast of the complex and frequently 
changing traffic legislation in all States of 
Australia. This task is beyond the ability of 
most people and many solicitors in private 
practice."

All associations, except one, rely upon the 
association's own solicitors or agent to provide the advice 
or representation service to members. This association has 
created within its organization a Legal Department to handle 
members' legal problems.

The use of legal services provided by motorists' 
associations varies. In New South Wales, where there is a 
well publicised, broadly based, legal service scheme 
approximately 160,000 members were assisted in various ways
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in the last financial year by that association's Legal 
Department. This included 14,000 Court appearances and
20,000 personal interviews. The remainder of the matters 
covered less complicated matters, many of which were handled 
by telephone. In smaller States and less well publicised 
schemes member usage was much lower. For example, in Queens
land in 1979, 171 members obtained a referral to the 
association's solicitor for legal advice, whereas in South 
Australia the total number of enquiries was 14,897 which 
represented 4% of the total membership.

It should be noted that several of the State 
motorists' associations also provide insurance cover (for a 
premium) to their members, and under these policies the cost 
of legal representation before a Magistrate or Coroner in a 
matter arising from an accident is borne by the insurance 
cover (see Insurance).
(c) Attitude Towards Group Legal Services

Motorists' associations were asked to comment upon 
their attitude towards their associations developing group 
legal services. Generally, the associations do not believe 
it is their task to extend the range and type of legal 
service offered to their members. Several associations, 
however, had considered an extension of their existing 
services on motoring matters. None had considered an 
extension to cover all personal and family legal problems.

The reasons for the lack of support for a broadly 
based group legal service scheme vary. Two associations feel 
there would be insufficient use of such a scheme by its 
members. One association comments:

"While we appreciate the length to which the 
Commission has gone to examine the subject, we 
feel the main issue is one of "frequency" of use. 
One cannot imagine that the average citizen would 
require the services of a solicitor as frequently 
as say that of a medical practitioner. It can be 
seen by the figures quoted in relation to 
N.R.M.A. legal service that, apart from the 
"minor enquiries", roughly 2% of our 1.4 million 
members required assistance in respect of Court 
appearances and interviews. As we provide a 
"free" service, it is likely that this required 
percentage would be greatly reduced if members 
were required to pay some additional fee for 
legal service coverage."

This concern 
association. 
providing only 
the scheme.

is expressed, and documented, by another 
Interestingly, however, one association, 
an advice service, fears over utilization of
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"Once another party becomes responsible for 
payment of costs the temptation may arise for 
both litigant and practitioner to over indulge in 
the fruits of the system and there may be less 
pressure on the litigant to accept a reasonable 
compromise which averts protracted proceedings, 
or to abandon an uneconomic action. This system 
could become overly expensive, requiring high 
premiums which deter sober citizens unless they 
have a potential action in mind."

Other problems are noted by associations. One of 
these problems is that there often would arise a conflict of 
interest between members if all members belonged to the 
group legal service. This is described in the following 
way: -

"As some 45% of Victorian motorists are members of 
the R.A.C.V., there would be frequent occasions 
when R.A.C.V. would have to represent both 
members in a civil dispute or reject both, or 
support one against the other."

That association also sees a conflict in representing 
members with the organization's campaign for road safety and 
obedience to traffic laws by members.

One association, seeing such a scheme having a 
voluntary participation, also sees actuarial difficulties. 
It notes:-

"For such a scheme to operate successfully it 
would seem to require a large number of particip
ating members. On the above basis, it appears 
unlikely that group legal services would seem 
sufficiently attractive to warrant their 
establishment."

Another sees difficulties with professional acceptance
"From our experience with the legal fraternity it 
would appear that the scheme faces a real problem 
in the acceptance by legal practitioners of 
unqualified persons beings used in a referral 
role."

Generally, therefore, Australian motorists' 
associations are interested in group legal services though 
see some difficulties. Some of the smaller associations are 
satisfied with the present range of services and even if an 
expansion is envisaged that expansion would relate only to 
motoring matters. Those associations that already provide a 
broad range of services in the motoring field see practical 
difficulties relating to cost and usage.
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(d) Conclusions
Australian motorists' associations do provide 

legal services to their members, though they are limited to 
motoring matters. Any expansion in legal service provision 
by associations would only be in that area. Associations see 
difficulties in going beyond motoring matters. In partic
ular, the popularity of such schemes (especially if they are 
voluntary) and the cost of such schemes are seen as 
problems. Associations generally feel that the successful 
development of the idea is beyond their control and are 
prepared to adopt a wait and see attitude.

7. Conclusion
Several groups and organizations provide legal 

services to members. The nature and type of service provided 
by groups and organizations is by and large limited. Some 
organizations, like the Victorian companies surveyed, 
provide virtually no legal services to their employees. 
Others like the trade unions and motorist associations, do 
have a well established legal service program, though in 
this they are limited to legal matters associated with the 
raison d'etre of the organizations themselves. The trade 
unions are basically restricted to industrial legal 
problems, while the motorist associations offer assistance 
in motoring related matters. Only the student associations 
provide a broad based and wide range service. Even then not 
all associations offer an extensive service.

The support for group schemes correlate with the 
nature and range of the present services offered by groups 
and organizations. Companies are by and large not interested 
in providing legal services to members. Motorist 
associations prefer to restrict their legal service activ
ities to motoring matters. Student associations are inter
ested in the concept, though it should be noted several 
already in effect operate group legal service schemes. 
Insurance companies are prepared to keep a watching brief on 
the developments in Australia with group legal services. 
Only trade unions evince some support for extending legal 
services they presently offer to members.
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CHAPTER 5

SUMMARY OF CONCLUSIONS

This Chapter draws together the main conclusions 
of the previous chapters concerning the feasibility of group 
legal services and legal insurance in Australia. To 
determine the concept's feasibility the Commission has, with 
the A.N.U. Survey Research Centre, conducted several surveys 
in Victoria in the latter half of 1980. Chapter 2 presents 
the results of the survey of practising Victorian lawyers, 
Chapter 3 analyses the population survey, and Chapter 4 
considers the various surveys that were done of groups and 
organisations already providing a range of legal services to 
their members.

The idea of using insurance or a group providing a 
complete range of legal services as a benefit of membership 
is novel. To this extent the study encountered difficulties 
in testing the support for an idea which was perhaps not 
fully understood. However, this fact was considered in the 
survey design and the results that were obtained should 
provide an accurate indication of what support there is for 
the idea. It was not possible to undertake an Australian 
wide study, though again the results from Victorian based 
surveys should provide a representative sample of an 
Australian attitude towards this idea.

As a generally stated conclusion, there is 
qualified support for group legal services and legal 
insurance in Australia. This support indicates that a group
legal service is feasible, or 
warrants the establishment 
monitored as a pilot. Briefly, 
this conclusion are:-

practising lawyers 
concept;

. there are groups 
prepared to extend 
provided to members;

at the very least the support 
of a scheme which can be 
the major elements leading to

in principle support the

and organisations which are 
the range of legal services 
and

there is support wi 
schemes, especially 
are in the region of

thin the community for group 
if the premiums for coverage 
$1.00 to $2.00 per week.

In addition 
possible to determine 
consequently one could 
of success. There is 
profession favours an

to such a broad conclusion it is also 
what type of scheme is favoured and 
assume would have the greatest chance 
no "most favoured" scheme. The legal 
open panel group legal service with



direct billing by the lawyer of the scheme. The community as 
a whole also appears to favour an open panel scheme, in that 
most respondents support the principle of obtaining a lawyer 
of choice. However, for the organisations that most favoured 
the development of group schemes, trade unions, there was 
more support for closed panel schemes than there was for 
open panel ones. In this regard, it should also be noted 
that in the two employment groups that most favoured group 
schemes, namely, low level management people and semi 
skilled workers, the importance of freedom of choice of a 
lawyer was not so great. It would therefore appear that 
closed panel schemes may be most successfully developed by 
Trade unions, but the general opposition of lawyers to such 
schemes could pose difficulties.

Both lawyers and organisations see problems in the 
development of group legal services in Australia. In 
particular there is the issue of consumer demand for the 
lawyers and the cost of schemes for trade unions. Also from 
the population survey, it is apparent that the cost of 
membership in a scheme is the critical factor in the 
decision to join a group legal service or to take out legal 
insurance. It is therefore essential that something of the 
economics of the operation of a group legal service is 
known. In this regard the population survey has produced 
data which indicates that sufficient respondents would be 
interested in a scheme at one dollar per week and that given 
the populations rate of lawyer use, a financially viable 
scheme could operate.

Group legal services seem to be a viable new 
method of delivering legal services in Australia. Trade 
unions would appear to be the most likely source of support 
for the idea. Though from the survey of both unions and the 
population, the organised legal profession also has an 
important part to play. The population favoured schemes 
administered by a legal professional body while a third of 
unions favoured the profession involvement rather than the 
schemes being administered by the union itself.
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A study conducted by the 
ANU Survey Research Centre 

for the Commonwealth Legal Aid Commission

There has been some discussion of making available insurance or other 
prepayment plans which pay for solicitors' and other legal fees - like medical 
insurance pays for doctors' and hospital fees. The basic advantage of prepaid 
plans is a funding method which spreads the cost of routine legal services 
over time and the risk of unforeseen expenses over a number of persons.

The types of prepayment plan which have been most successful in the 
United States are called Group Legal Service schemes. The major elements in 
such schemes are:

A. that the service is limited to individual members of a group 
such as for example a trade union or employees of a company.

B. that the scheme is administered either by representatives of 
the group itself, by an employer, an insurance company or a 
professional legal body.

C. that the members receive some designated level of legal service, 
in order that costs can be kept within actuarial bounds.

D. that the members pay a fee to the scheme and it is the scheme 
which pays for the legal service.

E. that the legal services are provided by lawyers, who may be 
salaried employees of the scheme, a closed panel of a limited 
’number of private firms or an open panel from which the member 
is free to choose a lawyer.

The element of 'risk spreading' is essential to such schemes and as 
such they are distinguished from group referral schemes in which members 
of a group are simply referred to a private practitioner who provides 
legal services, perhaps at a reduced cost, to the member.

The Survey
The questionnaire has been sent to a random sample£of solicitors 

practicing in Victoria and is designed to examine the attitudes of the 
profession to Group Legal Service schemes.

The questionnaire has been kept as short as possible so as to minimise 
the time necessary for you to fill it in. It should take less than 15 minutes 
of your time. Please take time to complete the questionnaire in the next day 
or so and return it in the stamped addressed envelope provided.

Thank you for your co-operation.

Roger Jones 
Acting Director.
ANU Survey Research Centre.
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1. The type of Group Legal Service scheme can clearly vary in the type of
group involved, the administering body, the level of service offered and, 
consequently, the level of membership fees, and the arrangements for 
provision of legal services. A number of factors relevant to such schemes 
are listed below. Please indicate your attitude to the type of scheme by 
circling ONE number for each factor.

Favourable Favourable Unfavourable Unfavourable Important
Type of Group
Members of a profess-

ional association 1 2 3 4 5 (5)
Members of a white-

collar trade union 1 2 3 4 5 (6)
Members of a blue- 

collar trade union 1 2 3 4 5 (7)
Employees of a company 1 2 3 4 5 (8)
Members of a Friendly

society 1 2 3 4 5 (9)
Consumer/Community

organisations 1 2 3 4 5 (10)

Administration of scheme 
Professional Legal body 1 2 3 4 5 (11)
Insurance company 1 2 3 4 5 (12)
Employer on behalf of 

employees 1 2 3 4 5 (13)
Executive body of the 

group 1 2 3 4 5 (14)

Lawyers involved
Salaried employees of 

the scheme 1 2 3 4 5 (15)
Closed panel of private 

firms 1 2 3 4 5 (16)
Open panel of particip

ating firms 1 2 3 4 5 (17)

Method of payment to participating Lawyers
Lawyer bills scheme for 

services rendered 1 2 3 4 . 5 (18)
Client pays lawyer and is

reimbursed by scheme 1 2 3 4 5 (19)
Client bills scheme and 

lawyer is reimbursed 
directly 1 2 3 4 5 (20)



2. The legal services covered under this type of scheme would normally 
be limited to the types of personal and family matters encountered 
by the ordinary citizen.
What sort of people in the community do ypu think would benefit most 

‘ from membership of Group Legal Service schemes?

A3.

(21-24)

3. What, if any, would you see as being the major benefits of this 
type of scheme
a) - to the general community?

(25-28)

b) - to the members of the legal profession?

(29-32)

4. In your opinion, is there a need for this type of legal insurance 
scheme in Australia now or in the foreseeable future?

No need for such schemes at all 1 
No need now but possible future need 2 
Need for such schemes now 3

(33)

Why is that?

(34-37)

5. What would you see as being the major obstacles, if any, to the 
establishment of Group Legal Service schemes in Victoria?

(38-41)
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OPINIONS ON GROUP LEGAL SERVICES
£. A number of statements have been made about the possible effects

of insurance or other prepayment plans. Please indicate the extent 
to which you agree or disagree with each statement by circling ONE 
number for each statement.
Group legal service schemes would need to develop consumer demand 
for additional legal services in order to be successful.
Ethical constraints preclude the offering of legal services through 
groups.
Group legal service schemes can be expected to increase the proportion 
of problems members perceive as amenable to legal avenues of solution.
Changing demographic, social and economic characteristics of the 
population point to a climate increasingly receptive to the adoption 
of prepaid plans.
Guaranteed payment of fees would induce lawyers to accept lower fees.
Lawyers practising alone or in small partnerships will be the group of 
practitioners most affected by open panel schemes, since they are most 
likely to handle the types of cases common to moderate-income clients.
Closed panel schemes will accelerate the trend towards larger practices.
The plans will need'to engage in some modified solicitation of clients, 
either directly or through the sponsoring group, so that private practice 
would have to respond or suffer economically.
The need for control and evaluation mechanisms in group legal service 
schemes will lead to increased regulation of the profession by outside 
groups.
The introduction of a funding intermediary will lessen the lawyers 
ethical responsibility to the individual client.
Group legal service schemes will encourage usage in the less traditional 
areas of the law such as consumer matters.
The broader use of lawyers in group legal service schemes will stimulate 
interest in the use of legal services by others.
The more general access of middle-class persons to the courts should 
accelerate the trends to reform and simplify court procedures.
Group legal service schemes will increase employment opportunities in 
the legal profession.
High-volume conditions achievable through closed panel schemes will lead 
to more efficient and less costly delivery methods.
Group legal service schemes are a threat to private practice.
Group legal service schemes will encourage the use of lawyers to deal 
with problems that are not ‘legal’ in the narrow sense of the word.
Group legal service schemes will lower the barriers to the use of legal 
services by ordinary citizens.
The presence of lawyers on both sides of a dispute will encourage 
improvement in the preventative aspects of legal practice.
Group legal service schemes will improve the public's knowledge of 
legal services and the benefits of legal advice.
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Agree
strongly

Agree with 
reservations

Not
sure

Disagree
with

reservations
Disagree
strongly

1 2 3 4 5 .(42)

1 2 3 4 5 (43)

1 2 3 4 5 (44)

1 2 3 4 5 (45)

1 2 3 4 5 (46)

1 2 3 4 5 (47)

1 2 3 4 5 (48)

1 2 3 4 5 (49)

1 2 3 4 5 (50)

1 2 3 4 5 (51)

1 2 3 4 5 (52)

1 2 3 4 5 (53)

1 2 3 4 5 (54)

1 2 3 4 5 (55)

1 2 3 4 5 (56)

1 2  3

1 2  3

1 2  3

1 2  3

4 5 (57)

4 5 (58)

4 5 (59)

4 5 (60)

5 (61)1 2 3 4
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SOME PERSONAL DETAILS

7. Please indicate your age as at 30/6/80. 
Circle the number after your answer.

Under 25 years 1 

25 years to 29 years 2 

30 years to 34 years 3 

35 years to 39 years 4 

40- years to 44 years 5 

45 years to 54 years 6 

55 years to 64 years 7 

65 and over 8

8. In what year were you admitted to practice law in Victoria?

19 ____

Do you now hold a full certificate or an employee certificate?

Full Certificate 1

Employee Certificate 2

9. In which type of work are you primarily engaged at present? 
Please circle the number after your answer.

A  solicitor employed in a private law practice 1

An associate in a private law practice 2

A sole practitioner 3

A  full partner 4

A consultant in a private law practice 5

Other legal work not in private practice 6 FINISH

Non-legal work 7 FINISH

(62)

(63-64)

(65)

(66)
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10. How many of the following kinds of people, 

yourself do you have in your firm?
including

Legal consultants
Number
[ 3 (5-6)

Full partners C : (7-8)
Associates and employee solicitors i (9-10)
Articled clerks c i (11-12)
Qualified managing clerks or Legal 
Executives L i (13-14)

Other Law Clerks Z i (15-16)
Others z i (17-18)

11. What is the postcode of your firm? £ 3 (19-22)

12. Thinking about the nature of your clients how 
your time approximately (to the nearest 5%) be

would
divided

between these different types of clients.

% of your
total time

Clients receiving legal aid c 3 (23-24)
Individual (non-business) clients not 
receiving legal aid but whom I would 
regard as

Low income earners : 3 (25-26)
Middle income earners : 3 (27-28)
High income earners z 3 (29-30)

Small businesses (say employing less 
than 5 people full-time) c 3 (31-32)

Larger businesses, including companies 3 (33-34)
Non-profit organisations (e.g. unions, 
employer associations, industry groups 
etc.) c 3 (35-36)

Government (local, state, federal) : 3 (37-38)

Total Time 100%

THANK YOU FOR YOUR CO-OPERATION.
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vii)... had trouble getting 
the costs of fixing your 
car paid after an acci
dent which was not your 
fault?

viij)... had a claim made 
against you for injury to 
another person or damage 
to someone clse's 
property?_________

lb 'YES' TO Q.l e>

ix)... Had problems with a 
seller or manufacturer 
over faults pood'’ you 

j) | had bought''
If you excluJe those NUMBL.K 01
visits, on how n.inv DlhFLRI.VI
different occasions OCCASION')
have you consulted a (persona 1
lavwer on person.*1 or
family matter' in the
las. year .

x)... had anyone try to 
repossess any goods or 
propert)?

g) On how man) different 
occasions have >.k; 
consultcu a lawyer 
or persona 1 or I .a i 3.. 
matters in tn. 1 art 
12 months”

(15) I
xi) . .. had difficulty
collecting pay owed to you 
by an employer?

NIMBI »•' 0; i
Dii f i I’d V;
0̂ l V> I M.S [_
(p a s i  12 months

jxii)... had trouble over 
j money you hud lent which 
j wasn’t repaid'

Q. 2 Al !_ki  SPOjsPj VT^

he are interested m knowing about 
people do or that can f.u*. u- ; i> 
t hi c. a J i st of thing .in 1 ] 111 ) i

t hi tFira'. tf.'.t

iii)... had problems with 
a suppliej of service* 
over work the*, had done 
for vou or the amount 
tlK\ charged >ou°

of th.-sc have h..[ ".'ntJ U. n.
at II.ar yen. .. ih,;. i n:si Hi ■'
F0>. 1 \HI 'Yl b’ TO a! - \M !•! .
b) Pi.! you consult a mm j o  i to: .

and...
c) Pul vou ask at-sone cl'C for ]

!Xl\ )... beer :
| or divorcee1

v )  . . . b e t ii i r u  o K  M  w it  I 
a c 1 a in. fo i m ■ i M c;. uu t 
pavm< nt *• er t i:ri <>(’> '

(27)  j

2 O0)

2 f (3-V

(i-5)
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i,, n ’’ll ■)') o Whv dv vu.. 1 Ini i t1 v d-r ' t

A .yi h in;', ( ]: e ’’

in 0 < I
i!j ]i ryii_i ask

K!i> do you t iiJid ) mi r i j'lit

(ornci.j—

tl I:..vi then. l'i cii l niu when vuu 
felt vov )Our' i If r i i ou 1 d l.ik1 
consulted a l.i.hi r hut didn't?

II * VI H) 0.
Why didn't you7

othor reason?

(jo to s'--’)
Q.( hiicix these schemes have been intr. 

have usuull) been organised lor m - 
groups and their families. 1 oi tx 
might run a scheme, or ai. tr.p ] o\ * - 
or a social club oi sohh otnc’ ci.r
a) In deciding whetluj oi not 

to join such a scheme , would 
it make an> difference to you 
who ran itv (go tc. Q.

Not sure

b) HVCli CARI’ 1
We have listed some

and if the 
of the J.tw

<ecr t le. co--1 • 
?r■ the co: t c ] ) lVi e.n h vv 
u e oi In 1)' i 
c , wool C("

If SUv I. n SClHTH we 1
a\ a i 1 ;i!'l c to ) ou , de 
you think you would 
probably join, oi 
would >ou probnbl\ 
not loin'’

| Would protmbl ̂

, _ { l ,

Youi trade union oi
prof €«siona1
arse_.at ion......
Unn employer....

Insurance conoj’

State Governmon

Federal Government.

A professional legr.! 
bod.., eg. Law 
Institut c........
Fra endiy socact> . . ..

Kc.il i . 1 n curain e Srlu-i.......
Sonic ot hoi group \c 
belong to (K_‘\)S'i U n

\ ’

b' v c
Wt>v Uv. un; t!
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) -

1) $1 jv. GM , 
$->2 ]>(•] '• 1 - i s

... < ■ . :-.i 1

(. ’ \

1 1J $2 pel wt. u) , 5 lOt a
: r- |

’ .....  1 ■■ ! 5 1
fionl 1 iii-' J : 1 1 1* to t, ,

iii) $4 pi 1 t-t t;,
S.’Ofc yi .11 i 2 : 3

m; / :1
» (,....  ■ ■ (1 oni 1 i"i' 1 :1 ,'o t

||) What's till must
k j ) 1 111;' l l' p.i.t
to .loll; SiKJi .1 r

> u'd l'< ^___
. st-v x,\xr::r

(37. ! ----
;i____

Mont know/: 1 sui c . . . j
i

Q.O 'Dunking about 
general, d-> you 
be a good nn.i t 
schemes or not”

i con:, unity m
f.jpl it would ws, g'K>d idea. 
. have these

No, IK t a good 
idt.i.........

r:

Not sure..... 3

]« ; .-1I

\ij oi'hti.
I A I A .; i !<! :,K

ui s t ’ • ’ I 1 > cl I

1ST run ’ J'!
j t'i ' ?'* 11>
[Agree K;rc i

Ll 1 1 ' rvi( (•’ ;■ rt 
.j-. av:i) 1 .il< ] ( t u t  Ik 
middle jnc(>::•<* o.u noi 
a*, the > ar<- tu thf 
poor.............................

1 l.) Many people arc
afraid of involving 
lawyeis in their  
a f f a i r : ........................

| c ) l.afc) t i clc.e 1 kith 
probli .tri j nv ol v i iij’ 
la rg* f . u n o f  mom j 
and not with the 
kinds ('I problem.- 
ihe ordinary c it i r c 
has.............................

dj People, find it  hard 
tu st It a  .i lnw\ci 
well .suit eb tu t heir 
needs...........................

Q.1U What sort of pet. lt do you thnu would pit most benefit 
out of  this  tyj of legal insurance s d a - i^

PROUI. Any others"

c) I ’ d probably fuel 
uncomfort.ibl c i f  I 
had to talk to a 
so l ic ito r  about some 
legal matters............

f ) S o l ic i lo is  charge 
more than their  
services are worth..

(OFFJCF)

g) People- only need a 
so l i c i t o r ’ s services 
i f  something had
happen s ........................

Why then* ir part icu lar0

Lawvcr:. should pay 
more at tent 3 c:. to 
the needs o f  trie 
OTdinarv cit i : tn . .

People should not 
take their problem*

J>* MU! HJU ASM'!* AROtn AIL ](* STATl'Mi YI5'

(40).

I I
6 \<47)

6 kos;

(, ! (40)'

to a so l ic i to r  until  ̂
they have tried every 
other possible way 
of solving i t ............

2 3 4 s 6 (51)

|

Most lav} rrs work 
consists of helping

i
1

clients arrange 1 
their :•{fa i r s  so as 
t’o avoid futurt

2 3 6 (52)
j

|

f f ; r ' !1\, in'.; .1 lev ()ur‘-tJOTV 
i W  11 In' 1 in ishi'u.

! t yiun ‘ < 1 f

1- S! ' ■ i rci-<> 1 J autom.it u  :il ly)

1 '. ll.'. 1 l! .) rt \ .)u ̂
AG! 1N 
VI MGS. .

At.I 1 ! 1
SCI 1001,.

Nrtn .[t 1 m.’.' ‘
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i. i i ■

l.'li.d sort (,i wurl does (Ik /.' (01 I H ■ ; (Hj

O.ln Mil ( li
1 iif i.u . 
l i t !  ;n.

It a 1 / . . 

C m . i  

luj-Gi.l. 

llu) 3 ..in 

Crm'in; 
OtliL: I 
O ih e r .,

Q. ] 7 ] I COHI S IN 0, If. _\Sh :

Alwi.it l.f.. cilil we- yo.i v>Ik i 
>ou r .u f t i i  l iv t  i : An trul l. .

AS) IVii.iO'.l

Q.]f. Ar -. )oii worhinf, no.
or are you unemployed, 
r< 1 1  red , ( ,i hoint - 
wife ; ,  (a studeir.; 
or what"

go t o  q . : :  !
piouse*-1 fv
jStude

Q.20 IChri sort o f woi i do you do"

(NO.. (.'I 'IQ Q.77J

Q. 21 JM COIH b S, 4 Oh IN o . . 1

WluH sort o f  km 1 dul (In 
she)  do I n (li i : /hoi ) I :. ■>t 
f u l )  Disc joh "

(0! I 1CI )

OtJI Si I 
’ mumi.i i __J ( V

1M.HHIM

q.:- How n .i i; v people Jiv 
mcl udi ur course 1 f  ’

MIMhl.P r  
H0US1 HOI.11

I V.url i. , iiui .
GO '111 C . i'J _.ioj ,

t Lqfi“'w!n‘! |
Flhi cr.; ; t y ed . . . j

GO TO Q.21  |
jl'erm, : out I |
[ e h ‘. a l  l e d .................

Ho you have any children 
li\i/if  here with you'.'

How many are..  
(PI All OU'I)'

7

(641Q.ni iv com.s i or. : r. q . i s  a s k ,
About how man) hours NIPIBKP
do veiu usual 1) wars in Ob HOUiu
an averaye- week"

t'.ndcr school ye . . 

At primary school.

At secondary senoe-

Other fu l l - t im e -  
students  ....................

( v s i  go to  q . ; ; ,

Q. 21 M COP! b A. 4 O'. ;■ 1- (I, If AS)

Si.v*. so’ t of  wore dj.i \u.i de n 
ecu.r lust f u l l - t i r e  n i l '

Q . avi r\v
Art* \ou rr.tr 711 v' row t M. ’ i’ H „i no,
51 r:n , i tu i,  J 1 \» J, ta-1 e
w i liowt J o:  h i v i
ni v( r bee n mnr i ,eu" j Sep.,i ■ c':

’ p;\ o; „
Cn TD Q.:~

j
: Q.T’P Do you (or your vis V 1 CL
, spouse) have 
i any. . .  (RE AI» OlH , Me -Jit ed 

insurance.. .
i :

’
oi)

Dent j ;
insurance...

Proper: > 0  3)'insurance. . . :

Q.50 Are >ou (or youi MIS v
\

spouse) a member 
o f . . .  (RLAf 0U1) A tTade union... 1 <ii),

A profcssion.J 
associ't:o*. . . . 1 ( I S )

11,0 KAd. , r -.e.ll 
Automot .i i  Club 
of \ le ter .

1 (h  ,

A PlJC'Ji;
Socjc: \................. 1 f j ?);

j

q . :a 11_h ■\‘-_i_i i n (coi" ■ i n_
1 s yom ( spunsi ) worl i 
i. iw , or i s (he/- hi 1 
line n || I O' ed , re i I i .-d ,
!. Inn, .1 .. Me), ; 
st udi iM oi wli.it '

v-'- c :■

|_i. i , I

J _ _ _ _ _ _
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I'n 'I,.. : ' ■ ■ • ; . I
I ii ( o n  1 .1' . . . . . .  .1 . : , • li
01)1 . 'Ill' ' I ■ . I ' I ......... I.. . • l i '
) l it ( re ■ ' , . !  . , i... ■ . n i .11 . ,
o t h e r  > i ’ i . .  , ■ : IJ . ! i i , . hh. it
y u . ,  U n  |'i.

h j  U l i  ( I' A V mm i_  f I M h J J  l i _A '

ims
Nuh
Q'M 5

Aucl rimlcl vt i l' ’ ] r„i jn k!,i i li yiuup V- ,r (• ; ‘■t '*)totj) jricor,: V
a) ' t>i5.! H SI’OIKI

(1:-, (21)
51 - 1,0‘,9... 1 ; 1

Sl,n4(' - 2,0,1 2 2
$2,080 - 3,11' b b
53,120 - 4,151 4 A
S4,J60 - 5, J91/. . . 5 ■ s
<:»,20n - 5,710... C 1 6
<5., r:c V 1 7
5(1,240 8 ! 8

7,2 ’’0 . . .... 9 1 9 I
52,280 - 7,79' 10 1 10 j
57,800 8.31! 11 111
53,320 8,85! 12 12
58,840 9,559 15 j 13
Sq ,360 9,879 .. i 14 14
50,880 10,309 1 lb IS

510,40(1 11,459 ; 16 16
511 ,440 12,479 .. ■ 17 ' 17
512,480 13,519 * IS 1 18
513,520 14,559 19 | IP
5)4,500 15,599 120 20
515,600 - 18,199 21 ! 21
518,200 :o ? 00 22 22 1
520,800 - ->5 0 C| 25 ‘”s 1
525,403 - 25,1,-19 24 : 24 !
O', c j $.7(5, Oui .... 4q , 2S '
(refnsri J/don ‘ i ino'< )

___ i
-■* \ 99

11 l\N k 50(1 \ i K5 Mi.’O! ’

IMl 111 11 hi [: N'UMili 8.......... _ I | 1
9 -- .... } < : : j

ii.moinn cuo!............ j i
1 1 i'7)
| —

S'lAP'IlSO. roih'l.............. | (|---- ___ !_--.---- !
I'OSI LDI'I .................... i 1

; !
-- -- _ J

■■ ] \ 11 in !! h N. 1 2 5 4 1.5Til!: AM ' !

i (M!> mm■';< ■ i 11 riMM 1’! '1 M i S f,., S< K1 1M'. i
I: • .'.M. , .
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SURVI Y 01- LEGAL SERVICES * 1 CARD

I’Ll.AS!. RANT IN ORDER 01 RREELRENCl____

Your trade union or 
professional association

Your employer

1 n suranc e coir.pnny

State Government

Federal Government

A professional legal 
body, eg. Law 
Institute

Friendly society

Health insurance 
Scheme-

Some other group you 
belong to 
(PLEASL DESCRIBE)
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SUI:\J.i' 01- I.! CM. s i . m c i . s CAI.

AClii.l Ml.\") /!jI SACRi.l.MLNT SCALP. 1

1. Strong])' Agree

2. Slightly Agree

3. Neither Agree nor 
Di r.agree

A . Slightly Disagree

S. Strongly Disagree



SIJRVbY 01 LI.O'M. SLRVICI
INCOML C R OUPS

CARD

]. $1 - 1,039

2. $],040 - 2,079

3. $2,080 - 3,119

4 . $3,120 - 4,159

S. $4,160 - 5,199

6. $5,200 - 5,719

7. $5,720 - 6,239

8. $6,240 - 6,759

9. $6,760 - 7,279

10. $7,280 - 7,799

11. $7,800 - 8,319

12. $8,320 - 8,839

13. $8,840 - 9,359

14. $9,360 - 9,879

15. $9,880 - 10,399

16. $10,400 - 11,439

17. $11,440 - 12,479

18. $12,480 - 13,519

19. $13,520 - 14,559

20. $14,560 - 15,599

21. $15,600 - 18,199

22. $18,200 - 20,799

23. $20,800 - 23,399

24 . $23,400 - 25,999

25. Over $26,,000

B9. 

SUI!\'LY OJ LJJ,.'.I. Si:R\'JCJ ', C:\lW 3 
n.:c:mtL GROUPS 

]. $J 1,G39 

2. $1 '040 - 2,079 

3. $2,080 - 3,119 

4. $3,120 - 4 '159 

5. $4 '] 60 - ::., 199 

G. $5,200 - 5,719 

7. ~S,72J - (l ,239 

R. $6 '240 - 6,759 

9. $6,760 - 7,279 

10. $7' 2 80 - 7,799 

11. $7,800 - 8,319 

12. $8,320 - 8,839 

13. $8,840 - 9,359 

14. $9,360 - 9,879 

15. $9,880 - 10,399 

16. $10,400 - 11,439 

17. $11,440 - 12,479 

18. $12,480 - l3 ,519 

19. $13,520 - 14,559 

20. $14,560 - 15,599 

21. $15,600 - 18,199 

22. $15,200 - 20,799 

23. $20,800 - 23,399 

24. $23,400 - 25,999 

25. Over $26,000 
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|;t ■ 1 ! !vC'.‘ ’ - 1

I'- ' ' ~ . • '
3M1 s ir

Hot : C M -1 1 ' - V  

Sc']':':::r , , 3:

i;\S7i,:n'i'ur." ']<• :-s
Tin Sur\_i^v

T n i ‘ M i r ’.'cy is i d  :ng placi amongst 4 fi(t adults agi ' from ) . years, throughout Victoria.

It is being carried out :n person, from randomi) selected starting points, o v e r  the coating 

two weekends. Interviewing may also tala pi ace on weekdays, but onl y  after 4.00p.m.

The subject is "Legal Services" and each interview should tale on average 2:> minutes.

It is important that all work is c o m p l e t e d , checke d and despatched to our M e l b o u r n e  o ffice by 

Tuesday, Septcr.ber 16 at the latest.

Procedure

a) Y o u r  Start Point

Y o u  will be given an exact address to work from. That address will be y o u r  first call. 

F r o m  each starting point, y ou must obtain 4 completed interviews.

b) Ski p  Pattern

W i e n  you obtain an i n terview (or are likely to obtain an interview at a c o n venient 

c a l l - b a d  to a dwelling], y ou must skip four (4) dwellings before your nex t  call.

Should a dwelling that y ou call on not yield an interview, then proceed n e x t  door.

Thus, yon need only skip dwellings after an effective, complete interview. Otherwise, 

knock on consecutive private dwellings in the usual way.

c) Call -ba c k .-

There is no call b a d  required in the study, unless it is convenient to do so whilst you 

are still in the area.

It is possible, howevei , that an eligible person could be contacted at a n o t h e r  time - sue!' 

aw later in the day - whilst you arc still in the area. In such cases, a call-back 

could be made and this should be recorded on the questionnaire and call sheet.
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dj Sc> C'i■ it

Ke need equal numbers of Kale-, and fctu-lt'. in y o m  area.

Thus, if you ban: just one- i p t ;., you must obtain:

2 with male:

2 with for,alt
total = 4

If you have more than one area, then you could obtain 3 interviews with the one sex 

in an area (but never 4 o f  the one sex), for example:

Area 1 Art a 2 Area 3 Total

Males 3

Females 1

4

2 1 = 6
2 3 = 6
4 4 12

Ideally, however, all areas would yield 2 interviews with each sex.

c) S e l e c t i n g  the Respondent

There is a very important screening procedure which ensures the person you interview 

is r a n d o m l y  selected (net just the person who opens the door!).

The scree n i n g  page must be filled in (as much as possible) for ev e r y  household you o: 

some contact with - regardless of the final result. Follow the instructions e x a c t l y .

Introduce yourself, e x p laining the purpose of you r  call. Speed through this, but be 

y ou are heard clearly. Then screen through to find the one person you should select 

for interview.

First (a), circle the num b e r  of adults (all people aged 18 and over) who live in the 

hom e  e .g .

1 2 3 (7) 3 6 7 8

Then (lx), record some relevcnt screening details about each of those " a d u l t s ' ' ,  start: 

with the eldest person. Continue to asl (c) (d) and (e) for that person.

(c) - write in the exact age. Say the question n a t u r a l l y  and whoever you arc*

speaking to ..ill answer m  the surra wa\ .

(d) - again, say it nntin\ill\. It is important information for onset m g  we or:

a proper balance of p e o p K  in the survey.

(O

■■tain

sure

note record whether or not that person is  homo ies or No:
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N:. :i . (< ) , (G; ano li
c|.( ii! iii}>. t n , J f ]lC/rL<' J

Oi 17 yc;ir old m  son1’ c 

_ f-nuipj .

Vi 110 1 1 you have tlio inform. t i on about all tin p-ople aged 18 and over in the home (i.e.

v.iio normal1> Jive there M  this tin.’ ). choc) to see which o m  lias the nearest

hirthdatc - that is, whose birthday ’date' is closest in n u m b e r  o f  days to the date you 

are calling. Circle the person's, 'number' as identified in the p r e c e d i n g  q u e s t i o n s  

Thus, (f) is designed to show who you would sulcct if every o n e  was available-.

It is possible, however, that tin person whosi 'number' y o u  have circled in (f) is net 

home. You can check that by lookin'; u p the column to you r  respo n s e  about that person for

l£l-
If 'home' - check the sex of the person (b) if you are ne e d i n g  a p a r t i c u l a r  s e x  f u r

you r  q u o t a . Then just as), to spool to that person.

If he/she is not home (or is the wrong sex for you r  quota) - you will need to ask (g j , 

or (h) - or both.

(g) - this selects someone from those at home n o w . Again, a w r o n g  sex could occur

so y ou m a y  have to ask (h) too.

(h) - this is the final selection stage and only occurs where someone of a specific

sex is needed to fill a quota (i.e. the o t h e r  sex quota is filled).

(i) - now ask to speak to the s e l e c t e d p e r s o n  (who is eligible and available).

NEVER SUBSTITUTE ONE PERSON FOR ANOTHER. IF THE PERSON FINALLY S E L E C T E D  BY THE SCREENING 

PROCESS DESCRIBED ABOVE IS UNV.ILLING TO TAKE PART - R ECORD THIS ON THE SCREENING SHEET,

FILE IT, THANK TIE PERSON' YOU ARE TALK INC TO AND GO N E X T  DOOR.

As you can set, each ’c o n t a c t ’ sheet, must be filled in. Do this a c c u r a t e l y  and careful!) 

including the address etc. and the r e s u l t s .

When you proceed with an interview after having carried out the above screening, mate's the 

sheet to tin full questionnaire.

Call Sheets - In addition to tie. ’screening jn.go', you must fill in y o u r  call sheet as usual .

■ ; is.: ■ t11. ; "adwl'" - inrliiuing Iho p erson )oii arc ' :. . 

aj.i d 38 ..i.d o v a  (>■, . could be as! mg. these questions < f  1" 

■ • lad j 1 is Letter to try f o r  someone in the necessary ay.
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ill' _i"i ' '
(J.,n n. •lu.-iioii: )).••■ bet. i. put t J i ■ 1, 1' t j onn:. : ri itself and f.iic c yon !.u\•. r a

t h i o u p 1, e !• ti quest j on in turn ; 1 n 1 cncclod tic 1 low, you should find it strui ghti o r  a r 2 .

H o w c v e i , there are always small points O u c h  cause queries so do not just assume you 

ca’i folio tlie quest i nnnai re without studying it well before you go into the- field.

REA D  A L L  Q Ul.S'i 1 ON’S f l.i.ARI.Y, Si) TliVI T lif Rl SPONb-hNT CAN HEA R  YOl) A ND EOLLOW Tlib 

QUESTION, SPEAR P R E C I S] l.Y AND J )■ DOUbT A M  S IS, RE-READ T HE QUESTION' AS P R I N T E D .

NE V E R  T RY 10 EXP LA IE A Q U E S T I O N , .lUN'i READ IT AS PRINTED.

IGNORE T H E  SMALL NU M E E U S  IN BR/ATXTS - Tlii.T Al.i. FOR O F FICE LJSi O N L Y .

Q.I a) Read fully - stress 'ever'. Circle one code for the answer.

Note the instruction to go to Q.2 if the respondent p e r s o n a l 1y has never 

consulted a laywer. S o m e o n e  else in the home m a y  have used a lawyer at s o r e  

time but we arc- only inte r e s t e d  in THIS respondent.

b) Refers to the past 5 years only. Again note the instruction on what to do if th 

answer is "no".

Include "don't think so" as "no".

c) Write in the n u m b e r  of occasions.

One 'visit' is the same as one 'occasion'. 

Probe for 'best idea'.

0 1
1 1 = ELEVER

d) i.) Indicate ,f the v isits in the past 5 years have all been to the same

laywer or to mor e  than one different layvers.

If he/she h ad only visited on otic occasion, circle the ' * '  m e aning 

"not a p p l i c a b l e  to this question".

ii) Write in the n u m b e r  - or indicate if the question is not applicable..

e) Continue with everyone who lias personull} consulted a lawyer in the past 

5 years.

This part a cks about the use of L iv.h t s  for business reasons.

f) New record the n u mber o f  visits (occasion.-') when going to lawycis for persoii.il 

matters - again, we arc talking, about t h e  pas t  h years.

f) T h 1 c now refer? to the past 12 month', that is, a shorter period of time. 

Write in the n umber of occasions.
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Q.3 a) 

b)

c)
d)

Q.4 a)

b)

Q.5

a)
bj /
c )  /
d)

Q.6 a)

b)

m  i of t lin > e i e l i o n ’ : to bo a-.]'.'! for each o f  19 p o s . M b l ’. 

c j i cii-.'.tanec:. which a; listed on t ho otl.er side o f  the page.

]f a c j re.ui.’S tance lias rat arise: for that respondent, then the b) and c j 

part;, cannot be asked. Circle code 2 und e r  a) and go to the next .situation.

Continue to the bettor, of the page.

Ask everyone. R ecord 'ye s ’ or 'nc' and f ollow the instruction.

Record r e a s o n s  fully, why the respondent thinks p e o p l e  who m a y  need a 

lawyer often don't go to one.

Continue with everyone again.

Again, p r o b e  for full reasons.

Write in the am o u n t  stated. Probe for 'best

eg. 1 0 0 0 1 0

= one h u n d r e d  E ten dollars
dollars

Write in the amount.

Again r e a d  this clearly. Repeat if necessary.

Record the r e s p o n s e  and then follow the instruction.

Probe as instructed. Full, clear r esponse so that the r eader in the office 

can follow c x c a t l y  what is in the respondent's mind.

Read this c a r e f u l l y  - then record the response.

Oil the CARP' 1 are nine (P) possible groups that could run an insurance 

scheme for legal advice.

We want to know the order of preference for each group. Write a number in 

each box, from [Tj to [_p]

(The d o uble box at th. bottom if for office u se only, to code the "other 

u n l i s t e d  group" - lento it Man!.)

If the respondent cannot give a ranking to one or m o r e  groups - write in the 

n uaber "0" into the box(es).

i d e a '

0 0 5

= five dollars
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0 . ’ !'• ad v. a n  iu 1 i >', I V n  n i ' - ,  ' 1 .. ■ - ' :  c. i • i j l •, a cod t  .

Q.L a) i) A-.k tor this low. st fee fjj't If the ai si. Cl 3 ^ "no" you o b v i o u ' l y  cannot

ask ])) or c.) - in which c;. go straight I 0 Q- -<■

If there is a l i i clihood oi ]h »> sibil it y o f  j o i i . m g at the lowest fee,

n o w  ask about tie next fee

iii) Then, at $4 . 0 0  per weik.

b) If $4.00 is acceptable, or i:.a>'be- accept a 1,1 c . find out the m a x i m u m  that

would be paid.

Re c o r d  in dollars eg. 0 8 2 2

= eight = t wenty
dollars two dollars etc.

Q.9 Self- e x p l a n a t o r y .  Ask as written and record answer.

Q.10 To be an s w e r e d  by everyone, r e g ardless o f  the vie w  so far expressed.

Q.ll There are 10 statements listed. For each, we want to know the extent to

which the resp o n d e n t  agrees or d i s a g r e e s  with it. Hand CAR P  2 and explain. 

A l w a y s  start at a different statement (the one indicated by the asterisk) 

and p r o c e e d  to the bottom. Then go back to the top and c o m p l e t e  all 1C.

Check you have done so - tick the box.

N O W , C L A S S I F I C A T I O N . . .

Q.12 Sex - auto m a t i c  recording.

Q.15 Record h i s / h e r  age in years.

Q.14 "Scho o l "  is s e c o n d a r y  education - going up to HSC (or below).

Q.1S Record response. Examples are " B achelor of Com-erce", "M.B.A.", "Diploma

of Education", etc. Record details as fully as possible, including the 

name of the tertiary institution if possible, etc.

Q.lb C i r c l e  a p p r o p r i a t e  code.

Q.17 Record age, if applicable.

Q.1S Continue with c m  voile.

Record a p p r opriate code - note instruction, ba.nd on the response.
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().]'' V.rUe in tin i.u-.’ier of king hou: ;usual) and a 1 • o a-j O.du if ht/shi w

Q. 20 ItC'Lord clear details.

Q. 21 Write in the- details, if app] i cabl o , clearly so that the o ffice can code 

the responsi u < c u r a t e ] y .

Q. 22 Again ash

Q. 23 Similar to Q.18 - again, note instruction.

Q. 24 Similar to Q . 19

Q.25 Similar to Q.20 - record clear details.

Q. 20 Similar to Q.21.

Q.27 Write in the num b e r  - check this i ncludes the respondent.

Q. 28 Record a number in each box - even if n o n e  [oj

Q. 29 Circle a code for each part

Q. 30

Q.31 Hand CARP 3 

Circle a code f o r . ..

* the respondent (h i m s e l f / h e r s c l f )

* the spouse (if applicable - check Q.22)

Now record the interview n u mber in the area you are covering, i.e. from the indicated 

starting point. 7 hon ensure a]] relevant de t a i l s  are recorded onto the s c reening 

(household contact; sheet that you are a t taching to the front.

Good luck and please complete your interviews as soon as possible.



APPENDIX C
A study conducted by -the 

ANU Survey Research Centre 

for the Commonwealth Legal Aid Commission

Studies of the use of legal services in Australia have shown that 
many citizens who expedience legal problems and require assistance do not 
seek legal advice. The-Commonwealth Legal Aid Commission has undertaken 
this study to examine the need for new systems of delivering legal services, 
and in particular, to determine whether group legal services are feasible 
in Australia as a means of extending legal aid.

A Group Legal Service is defined as "a scheme in which participating 
members of a group receive designated legal services. Such’services are 
provided by a lawyer who is either employed or funded by the group. The 
cost of these services is born by the group. The group itself may be financed 
by members or outside sources."

The Commission has contracted with the Australian National University 
Survey Research Centre to undertake three surveys in Victoria to determine 
the attitudes to group legal services of the general public, of the legal 
profession, and of organisations on which the 'groups' might be based.
This latter study is the reason for our approach to your organisation.

The Survey

The questionnaire has been sent to a sample of organisations operating 
in Victoria and is designed to provide details of any 1 igal services currently 
provided by these organisations and their interest in group legal service 
schemes.

The questionnaire has been kept as short as possible so as to minimise 
the time taken to fill it in. It should take less than 15 minutes to complete. 
Please take time to complete the questionnaire in the next day or so and 
return it in the stamped addressed envelope provided.

Thank you for your co-operation.

Roger Jones 
Acting Director.
ANU Survey Research Centre.
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Ql. Does the company have a formal arrangement for the provision of 
legal services to employees - services through which employees 
can receive advice on legal matters?

Yes | | No D r *  GO TO Q7
Q2. Are the legal services available to all employees or is

eligibility restricted in any way?
1 lAvailable to all employees __

Available to salaried employees and management only 2
Available to management only 3

Other (please specify)

PRESENT LEGAL SERVICES

(4)

(5)

Q3. What legal matters are covered by the service? Please specify. (6-15)

Q4. Who provides the legal services?

Non-lawyer officer(s) of the company __
Salaried lawyers employed within the company 2
Private law firm(s) 3

Q5. Does the employee pay a fee for the legal service provided?
Yes l
No 2

06. How many employees (approximately) have used these legal 
services in the last twelve months?

Please give estimated number
How many employees (approximately) are eligible to use 
the legal services?

Please give estimated number __

Q7. Has the company considered extending the provision of 
legal services to employees?

Yes

What was the result?

No --- * GO TO Q8
2

(16)

(17)

(18-21)

(22-25)

(26)

(27)

Q 8. Does the company employ any salaried lawyers?

(28)
2

Yes
No
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Q° A Group Legal Services scheme is a prepayment plan which covers the costs 
of solicitors' and other legal fees - like medical insurance pays for 
doctors' and hospital fees. The basic advantage of such a scheme is that 
the cost of routine legal services are spread over time, while limiting 
eligibility for the services to a 'group' allows for controlled 'risk' 
spreading.
Where the 'group' is some or all of the employees of a company, operation 
of the scheme could be controlled by the employees, the employer, or by 
arrangement with an administering body such as a union, an insurance 
company, or a professional legal body.
Lawyers providing the service could be employed by the scheme, or in 
private practice, paid by the scheme for services rendered.

Please indicate your attitude to the company participating in such a 
scheme by circling ONE number for each item listed below.

Very Very Not
Favourable Favourable Unfavourable Unfavourable Important

Eligibility for scheme
All employees of the

company
Salaried employees and

1 2 3 4 5 (29

management only 1 2 3 4 5 (30
Management only
Body administering the scheme
Employees participating in

1 2 3 4 5 (31

scheme
Employer on behalf of

1 2 3 4 5 (32

employees
Employee representative -

1 2 3 4 5 (33

ie union 1 2 3 4 5 (34
Insurance company 1 2 3 4 5 (35
Professional legal body 
Lawyers involved

1 2 3 4 5 (36

Salaried employees of scheme 
A limited number of private

1 2 3 4 5 (37

firms
Member has free choice of

1 2 3 4 5 (38

lawyer
Method of payment to lawyer 
Lawyer bills scheme for

1 2 3 4 5 (39

service
Member pays lawyer and is

1 2 3 4 5 (40

reimbursed by scheme 
Member bills scheme and

1 2 3 4 5 (41

lawyer is reimbursed 
directly.

1 2 3 4 C (42



Q10. The legal services covered under this type of scheme would 
normally be limited to the types of personal and family 
matters encountered by the ordinviry citizen.

Do you consider that the provision of such a service to your 
employees is an appropriate function of the company?

Please continue 4-

Thank you for your co-operation 
No more questions

Definitely so
T>o c  r* i V\ r

Definitely not
(4?)

Qll. What, if any, would you see as the major benefits to the 
company of providing such a service for its employees?

(44-47)

Q12. What obstacles, if any, do you see to the introduction of 
such a scheme by the company to serve the legal needs of 
your employees?

(48-51)

Any further comments:

__L__
(52-55)

Thank you tor your co-operation. Please return the questionnaire to 

ANU Survey Research Centre, PO box 4, Canberra, ACT 2600.
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A study conducted by the 

ANU Survey Research Centre 

for the Commonwealth Legal Aid Commission

Studies of the use of legal services in Australia have shown that 
many citizens who experience legal problems and require assistance do not 
seek legal advice. The Commonwealth Legal Aid Commission has undertaken 
this study to examine the need for new systems of delivering legal services, 
and in particular, to determine whether group legal services are feasible 
in Australia as a means of extending legal aid.

A Group Legal Service is defined as "a scheme in which participating 
members of a group receive designated legal services. Such services are 
provided by a lawyer who is either employed or funded by the group. The 
cost of these services is born by the group. The group itself may be financed 
by members or outside sources."

The Commission has contracted with the Australian National University 
Survey Research Centre to undertake three surveys in Victoria to determine 
the attitudes to group legal services of the general public, of the legal 
profession, and of organisations on which the 'groups' might be based.
This latter study is the reason for our approach to your organisation.

The Survey

The questionnaire has been sent to a sample of organisations operating 
in Victoria and is designed to provide details of any legal services currently 
provided by these organisations and their interest in group legal service 
schemes.

The questionnaire has been kept as short as possible so as to minimise 
the time taken to fill it in. It should take less than 15 minutes to complete. 
Please take time to complete the questionnaire in the next day or so and 
return it in the stamped addressed envelope provided.

Thank you for your co-operation.

Roger Jones 
Acting Director.
ANU Survey Research Centre.
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PRESENT LEGAL SERVICES

Ql. -Does your organisation have a formal arrangement for the 
provision of legal services to members - services through 
which members can receive advice on legal matters?

Yes a No
□ t

GO TO Q6

Q2. What legal matters are covered by the service? 
Please specify.

(4)

(6-15)

Q3. Who provides the legal services?

Non-lawyer official(s) of the organisation 

Salaried lawyers employed within the organisation 

Private law firm(s)

Q4. Does the member pay a fee for the legal service provided?

Yes

No

2 (16)

(17)

Q5. How many members (approximately) have used these legal 
services in the last twelve months?

Please give estimated number

Q6. Has your organisation considered extending the provision 
of legal services to members?

Yes

What was the result?

No GO TO Ql

(18-21)

(26)

(27)

Q7. Does your organisation employ any salaried lawyers?

Yes

No (28)
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Q8. A Group Legal Services scheme is a prepayment plan which covers the costs 
of solicitors' and other legal fees - like medical insurance pays for 
doctors' and hospital fees. The basic advantage of such a scheme is that 
the cost of routine legal services are spread over time, while limiting 
eligibility for the services to a 'group' allows for controlled 'risk' 
spreading.

Where the 'group' is the membership of an organisation, operation of 
the scheme could be controlled by the organisation itself, or by 
arrangement with an administering body such as an insurance company 
or a professional legal bo d y .
Lawyers providing the service could be employed by the scheme, or in 
private practice, paid by the scheme for services rendered.

Please indicate your attitude to your organisation participating in 
such a scheme by circling ONE number for each item listed below.

GROUP LEGAL SERVICES

Very
Favourable Favourable Unfavourable

Very
Unfavourable

Not
Important

Body administering the scheme

Your organisation 1 2 3 4 5 (33)

Insurance company 1 2 3 4 5 (35)

Professional legal body 1 2 3 4 5 (36)

Lawyers involved

Salaried employees of scheme 1 2 3 4 5 (37)

A limited number of private 
firms 1 2 3 4 5 (38)

Member has free choice of 
lawyer 1 2 3 4 5 (39)

Method of payment to lawyer

Lawyer bills scheme for 
service 1 2 3 4 5 (40)

Member pays lawyer and is 
reimbursed by scheme 1 2 3 4 5 (41)

Member bills scheme and 
lawyer is reimbursed 
directly. 1 2 3 4 5 (42)
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Q9. The legal services covered under this type of scheme would 
normally be limited to the types of personal and family 
matters encountered by the ordinary citizen.

Do you consider that the provision of such a service to your 
members is an appropriate function of your organisation?

Definitely so 
Possibly 
Definitely not

Please continue 4-

Thank you for your co-operation 
No more questions

(43)

Q10. What, if any, would you see as the major-benefits to your 
organisation of providing such a service for its members?

(44-47)

Qll. What obstacles, if any, do you see to the introduction of
such a scheme by your organisation to serve the legal needs of 
your members?

(48-51)

Any further comments:

(52-55)

Thank you for your co-operation. Please return the questionnaire to 

ANU Survey Research Centre, PO Box 4, Canberra, ACT 2600.
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