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ABSTRACT

This thesis investigates the development of the 
specific offence of infanticide and the operation of the 
offence, and the law of homicide generally, in relation to 
all cases where a person was charged with the homicide of 
a child under one year of age in New South Wales in the 
years 1976-1980.

My examination of the New South Wales cases has been 
based on prosecution files held by the Office of the Clerk 
of the Peace. I have examined all cases of child killing 
over the relevant period, although infanticide was only 
used in a minority, in order to test the operation of the 
offence. Although a substantive offence, infanticide is 
rarely charged as such and is most often used as a defence 
by way of plea of guilty to infanticide in discharge of a 
murder indictment. Women who are convicted of infanticide 
are invariably released on a bond, and in this they 
receive substantially more lenient treatment than women or 
men convicted of manslaughter simpliciter or by virtue of 
diminished responsibility. The thesis also examines the 
position of male offenders, who cannot of course utilise 
infanticide, and finds that men who kill their children 
are at risk of considerably harsher sentences than women 
offenders.

The specific offence of infanticide is the clearest 
example of a distinction drawn throughout these cases of 
child killing between offenders whose responsibility is 
mitigated by mental infirmity and so are to be pitied, and 
those who are to be condemned for the atrocious nature of 
their crime. The cases I examined suggest that no such 
clear distinction can be drawn. Nevertheless, for the 
reasons set out in detail in Chapter 9 and the Conclusion 
I do not conclude that infanticide should be repealed. I 
would wish the leniency shown on conviction for that 
offence to be applied more broadly in cases of child 
killing rather than being sacrificed for a more punitive 
uniformity of approach.
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INTRODUCTION

This thesis has its origins in research that Ms. 
Wendy Bacon and I conducted in the years 1979-1982 for the 
Feminist Legal Action Group, (’’FLAG"), a group of feminist 
legal scholars and practitioners, on women homicide 
offenders in New South Wales. The research was funded by 
grants from the Law Foundation of New South Wales and the 
Criminology Research Council. Our report, entitled Women 
Homicide Offenders in N.S.W., was given to those bodies in 
February 1982. The report was based on a detailed 
examination of the cases of women convicted of a homicide 
offence who were imprisoned in the women's gaol, Mulawa, 
during the data collection period. The work for the FLAG 
project raised many questions about the cases of women who 
kill children but within the scope of that research those 
questions could not be examined. Accordingly, I decided 
to pursue the subject further in this thesis.

In order to obtain a broader and more representative 
sample of cases I decided to examine all cases where a 
woman had been charged, whether or not subsequently 
convicted, with the homicide of a child under the age of 
one year over a given time period. The age limit of one 
year was suggested by my wish to see in what circumstances 
the offence of infanticide, which is of course limited to 
children under one year, is used as opposed to murder or 
manslaughter, and to consider what flows from this use. 
In particular, I wished to examine whether a woman 
convicted of infanticide rather than manslaughter 
simpliciter or by virtue of diminished responsibility 
receives more favourable treatment from the criminal 
justice system, and whether this could be justified. I 
had other concerns about the offence of infanticide. 
There has been a debate in the United Kingdom in recent 
years, ever since the publication of the Butler Committee
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Report on mentally abnormal offenders in 1975,1 as to 
whether the offence should be retained. The Butler 
Committee argued that the medical premises of the offence 
were unsound, and that in any event the factors leading to 
the killing of an infant were more likely to be stress and 
inadequacy, rather than mental illness. They suggested 
that the partial defence of diminished responsibility 
would cover those cases where the mother was truly 
mentally disturbed. I wished to examine these issues in 
the New South Wales context.

Infanticide is an offence that can only be utilised 
by women (indeed by mothers but little turns on this as 
there are few cases of the killing of an infant where the 
offender is not his or her natural or de facto parent)2 . 
It is perhaps the clearest expression in the criminal 
justice system of the conventional wisdom that women are 
prey to the vagaries of their biology and deserve special, 
and more lenient, treatment for that reason. Yet men 
(usually fathers or stepfathers) kill infants as well and 
there is an increasing expectation that men play some role 
in child care. I wished to examine the treatment that 
men’s cases received and, in particular, whether they 
received harsher penalties than women offenders. For that 
reason I examine all cases where a woman or a man was 
charged with the homicide of a child under the age of one 
year in New South Wales over the five year period, 1976- 
1980. I consider the background to the offences as well 
as their disposition in the court process to determine if 
there is any significant difference in circumstances 
between the cases of men and women offenders that might 
provide justification for difference in legal disposition.

1 Committee on Mentally Abnormal Offenders, Report, 
Cmnd. 6244, HMSO, London 1975.

2 Wallace, A., Homicide : The Social Reality, New
South Wales Bureau of Crime Statistics and Research, 
Attorney General's Department, August 1986, p.125.
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These are the specific concerns in relation to 
infanticide that are examined in the thesis. There are 
more general issues that I also address. As well as a 
study of the law of infanticide I wished to undertake a 
detailed examination of a sample of homicide cases, more 
detailed than is usually seen in criminological surveys of 
homicide. The thesis analyses such factors as the 
negotiation of pleas of guilty, the use of psychiatric 
evidence and the relevance of prior indications that the 
parent or child was at risk to the determination of guilt 
and sentence. In the discussion of some of the cases I 
consider aspects of the police investigation, police 
interrogation and the approach taken by the defence, in 
particular the use, or lack of use, of expert evidence. 
The significance of determinist views of female crime, 
especially the connection drawn between female gynaecology 
and madness and the disparate treatment of men and women 
offenders are examined at various points throughout the 
thesis.

In examining these issues, both the specific issues 
in relation to the offence of infanticide and the more 
general questions about the treatment of homicide 
offenders, I have combined a number of approaches. For an 
analysis of the substantive law I have drawn on the 
traditional legal source materials of statute, case law 
and articles. I have also analysed the process of these 
cases through the criminal justice system and I have drawn 
on a wide variety of materials to provide a broader 
historical and sociological context for my discussion of 
child killing. Homicide, particularly homicides in a 
domestic context, can be seen as an extreme indication of 
prevailing social tensions.3 An historical analysis shows 
that these can change over time and so provides a context 
to both explain the development of a special offence such 
as infanticide and to appraise its current applicability.

3 This view is illustrated in Ann Jones book Women 
Who Kill, Holt Rinehart and Winston, New York, 1980.
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Homicide has also been a particular topic of study for 
criminologists and psychiatrists. To place my discussion 
of the law and criminal process in this broader context I 
have drawn on studies of child homicide, female crime and 
women and madness, from criminological, psychiatric and 
historical perspectives.

New South Wales is quite rich in descriptive accounts 
of homicide within the family. A series of studies based 
on police records from 1933 to 1981 provides nearly fifty 
years of comparative data on the incidence and nature of 
homicide in New South Wales. The most recent of these 
studies is the study by the New South Wales Bureau of 
Crime Statistics and Research for the years 1968-1981.4 I 
was involved in the very early planning stages of that 
project and, as is explained in more detail in Chapter 4, 
I was able to use the basic data obtained for that study 
as the starting point for my own researches. An 
historical picture of infanticide in New South Wales is 
given by Judith Allen's study of women and crime in this 
state over the years 1880-1940.5 As well as these local 
accounts, illuminating studies of child killing from a 
psychiatric perspective have been undertaken by British 
and American psychiatrists.6

4 Wallace, op. cit. The other studies are by 
Mackenzie, R.W., Murder and the Social Process in New South 
Wales 1933-1957, unpublished doctoral thesis, University of
Sydney 1961 and Rod, T., Murder in the Family_in NSW 1958-
67, unpublished master's honours thesis in Anthropology, 
Macquarie University 1979.

5 Allen, J., Women and Crime in New South Wales 
1880-1940, unpublished doctoral thesis, Macquarie University
1985.

5 The most exhaustive studies are those by Resnick,
P.J., "Child Murder by Parents : A Psychiatric Review of
Filicide" and "Murder of the Newborn : A Psychiatric Review 
of Neonaticide" in Amer. J. Psych. 126, 1969-70, pp.325-334, 
and 1414-1420; Scott, P.D., "Parents Who Kill Their 
Children" and "Fatal Battered Baby Cases" (1973) 13
Medicine, Science and the Law 120-126, 197-206 and d'Orban,
P.T., "Women Who Kill Their Children", Brit. J. Psych. 134, 
1979, pp.560-71.
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What these studies reveal is that if one considers 
all filicides, i.e. the killing of a child by his or her 
parent, then children under the age of one year are at the 
greatest risk from both men and women.7 These homicides 
are clearly worthy of separate study. To my knowledge, 
this thesis is the first detailed examination of 
contemporary child killings in New South Wales from a 
criminal justice perspective.

The thesis is divided into two parts for convenience 
but, as indicated, I consider that the analysis of 
historical development and substantive law in Part A and 
the study of the New South Wales cases in Part B are 
integrally related. In Part A I believe I have discussed 
every significant reported infanticide or concealment of 
birth case in England or Australia together with some 
comparative material from other jurisdictions. Apart from 
actual statute and case law, I have not attempted in the 
discussion of the history of the offences to go to 
original sources (coronial records and so on). Part B 
consists of my study of twenty-six New South Wales 
(largely unreported) cases, based on an examination of the 
committal depositions, trial transcript (where available) 
and exhibits.

Chapters 1 and 2 describe the historical development 
of infanticide law. Infanticide was not a specific 
offence until 1922 in England and 1951 in New South Wales 
but the specific offence was preceded by a long history of 
legislative attempts to deal with the problems seen to be 
presented by child murder. Concealment of birth, which 
was initially presumptive evidence of murder and 
subsequently changed form to become a more lenient 
alternative verdict, was the most significant of these 
legislative responses. In Chapter 2 in my discussion of 
the introduction of the offence infanticide I discuss the 
interplay between a concern for the social reasons for the

7 Wallace, op. cit., pp.126-127.
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killing of newborn babies, which was instrumental in the 
development of the offence, and the form of words adopted, 
and continued today, which place emphasis on biological 
frailty as the mitigating factor in such killings. 
Section 22A of the New South Wales Crimes Act 1900 
provides that infanticide is available where:

... a woman by any wilful act or omission causes 
the death of her child, being a child under the 
age of twelve months, but at the time of the act 
or omission the balance of her mind was 
disturbed by reason of her not having fully 
recovered from the effect of giving birth to the 
child or by reason of the effect of lactation 
consequent upon the birth of the child.

Chapter 3 continues the discussion of the specific 
offence of infanticide by tracing the legislative history 
of the offence in the three Australian states that have 
the offence, New South Wales, Victoria and Tasmania. I 
consider the comparatively few reported cases in these 
jurisdictions, England, Canada and Papua New Guinea, and 
refer to the equivalent New Zealand provisions. Although 
a separate offence, infanticide is most frequently 
utilised in its other incarnation as an alternative 
verdict to indictment for murder. I consider some reasons 
for this pattern, which was marked in my own cases, in 
this Chapter.

Chapter 4 introduces the New South Wales study and 
contains some discussion of the leading studies of child 
homicide in the context of my description of the cases 
here. Not all child homicides are alike, and in fact
there are some quite distinct sub-categories that have 
been identified in the literature and were apparent in my 
cases. Neonaticides, the homicide of a newborn baby by 
its mother shortly after the birth, and neglect cases, 
where the baby or young child dies as a result of 
malnutrition, appear to be quite distinct groups. They 
are discussed in Chapters 8 and 10 respectively. In 
Chapter 8 I am critical of the manner in which one young
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woman, whose baby died when he was born into an unsewered 
toilet pan, was treated by the criminal justice system. 
Unfairly interrogated and charged with murder although the 
case rested on an omission only (her alleged failure to 
save the child's life by rescuing him from the pan), she 
pleaded guilty to manslaughter by virtue of diminished 
responsibility. Later medical evidence completely 
exonerated her from any culpability in the child's death.

As far as the balance of cases are concerned, the 
criminological and psychiatric studies of child killing 
usually draw a distinction between cases where the child 
is killed by an assault that was not intended to cause 
death and those where the parent killed the child as a 
result of mental illness. In these cases the parent 
usually intends to kill the child. "Battering" or assault 
cases tend to be characterised by high stress and a high 
degree of personality handicap in the parent, typically 
low stress tolerance, whereas in the "mental illness" 
cases psychiatrists are often content to consider that 
diagnosis sufficient without further enquiry as to any 
environmental stresses that the parent, usually the 
mother, may have been experiencing. Cases of peurperal
i.e. post-natal mental disturbance leading to a verdict of 
infanticide are in this latter category. The distinction 
corresponds in broad outline to the distinction between 
cases where the parent, either father or mother, is 
charged with manslaughter only, and those where the 
parent, typically and in the cases I studied solely the 
mother, is charged with murder and utilises a psychiatric 
defence. Insanity having gone out of favour as a defence, 
the psychiatric defences utilised in New South Wales and 
England tend to be either diminished responsibility or 
infanticide (used as an alternative verdict to murder).

The distinction is a tempting one, and useful for 
some purposes, but it can obscure the very real 
similarities between cases and legitimate their 
differential treatment in the criminal justice system.
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Accordingly I have not adopted it for my discussion, in 
Chapters 5, 6 and 7, of the legal disposition of the 
cases. In these Chapters I examine, among other issues, 
the very lenient treatment afforded women who can avail 
themselves of infanticide as an offence or alternative 
verdict as opposed to those defendants whose case does not 
fit so readily into this medical or "mad" mould. This 
includes other women offenders as well as men. One reason 
why the case may not appear to fit that mould so readily 
is simply the initial charge. Where it is manslaughter 
only there is no immediate or clear cut role for the 
partial psychiatric defence of diminished responsibility 
or alternative verdict of infanticide.

In Chapters 5 and 6 I examine the inter-relationships 
between sex of offender, charge, plea, use of psychiatric 
evidence, resulting verdict and sentence. One particular 
sentencing issue, the relevance of prior warnings, is 
explored in Chapter 7. As has been found in other 
homicide studies,8 in the majority of the cases here there 
was some prior indication that the parent or child was at 
risk. Here again the mad/bad distinction is too often 
drawn as between those offenders, usually women, who have 
been under psychiatric or medical care prior to the 
offence and cases where the significant prior indication 
is prior injury to the child. In the former cases the 
offence can easily be seen as related to mental illness 
but this connection can seem less apparent, although it 
may not be so, in cases of prior injury, which is utilised 
to establish guilt and generally regarded as an 
exacerbating factor on sentence.

Chapter 9 is a detailed discussion of the debate in 
England about whether or not the distinct offence of 
infanticide should be retained, and the applicability of 
those concerns to New South Wales. I review the medical 
evidence about the nature of post natal mental disorder,

8 For example d'Orban and Scott, op. cit.
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the psychiatric evidence in the cases where infanticide 
was utilised and the overlap between diminished 
responsibility and infanticide. Although these factors 
have dominated the English debate in official enquiry, 
there are also important political considerations in 
relation to infanticide. Feminists have argued that the 
emphasis on female biology as a causal and mitigating 
factor in crimes committed by women that is so clearly 
expressed in the wording of the offence is inaccurate, and 
damaging to broader goals of the integration of women into 
mainstream economic and political life. On the other 
hand, many women, and much of the medical literature, 
attest to the fact that post natal depression is a 
reality, whether its causes lie in biology or social 
factors such as isolation and the inordinate demands of 
child care. I consider how these competing concerns 
relate to the specific offence of infanticide and whether 
they can be reconciled in the Conclusion.



PART A
THE DEVELOPMENT OF 
INFANTICIDE AS A 
SEPARATE OFFENCE
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CHAPTER 1

CONVICTING OF MURDER: Concealment and proof of live birth

There have been special legal rules in England in 
respect of the homicide of newly born children since the 
early seventeenth century. "Special" in the sense of 
being additional to the normal rules about murder and 
manslaughter, though not necessarily more lenient. In 
fact the earliest legislative "special" rule for these 
cases, the 1624 statute described below, was considerably 
harsher than the normal law of murder. At first these 
special rules were confined to the homicides of newborn 
infants, but in the twentieth century what had by then 
become special leniency was extended to the homicides of 
infants by their mothers until the age of one year.

Although special provisions for infanticide began as 
harsher than the normal law of murder and ended as more 
lenient I would argue that there was a consistent 
interplay or tension between the social forces that led to 
the various changes. This tension was between, on the one 
hand, the view that the proper administration of the 
criminal law required that women who killed their infants 
be convicted of homicide, and, on the other, the 
compassion and embarrass-ment excited by individual cases 
that made juries, and for that matter judges, reluctant to 
convict such women of murder, even where it was plainly 
suggested by the facts.

In this and the following chapter I propose to trace 
the development of these rules in England and their 
introduction in Australia and examine why the normal rules 
in relation to homicide were felt to be inadequate or 
inappropriate. In so doing I will consider how what was 
initially perceived to be the social problem of 
infanticide became the medical problem the legislation 
defines it to be today.
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1. "Lewd Women” and "Bastard Children”: Concealment of
death as presumptive evidence of murder

A 1624 statute (21 Jas I c.27) entitled "An Act to 
prevent the Destroying and Murthering of Bastard Children" 
was the first legislative attempt to deal with perceived 
inadequacies in the law of homicide as it applied to 
newly- born infants. The Act provided as follows:

Whereas many lewd Women that have been delivered 
of Bastard Children, to avoyd their shame and to 
escape punishment, doe secretlie bury, or 
conceale the Death of their Children, and after 
if the child be found dead the said Women doe 
alleadge that the said Children were borne dead; 
whereas it falleth out sometymes (although 
hardlie it is to be proved) that the said Child 
or Children were murthered by the said Women 
their lewd Mothers, or by their assent or 
procurement: For the preventing therefore of 
this great Mischiefe, be it enacted by the 
Authoritie of this present Parliament, That if 
any Woman after one Moneth next ensuing the ende 
of this Session of Parliament, be delivered of 
any issue of the Body, Male or Female, which 
being born alive, should by the Lawes of this 
Realm be a bastard, and that she endeavour 
privatlie either by drowning or secrett burying 
thereof, or any other way, either by herselfe or 
the procuring of others, soe to conceale the 
Death thereof, as that it may not come to light, 
whether it be borne alive or not, but be 
concealed, in every such Case the Mother soe 
offending shall suffer Death as in the case of 
Murther except such Mother can make proffe by 
one Witnesse at the least, that the Child (whose 
Death was by her soe intended to be concealed) 
was borne dead.

The statute recited the social problem that women 
who gave birth to illegitimate children sometimes killed 
the child shortly after birth and concealed the body in 
an attempt to conceal their pregnancy and so avoid the 
attendant shame and disgrace. It went on to note that it 
was difficult, if the body was discovered and the woman 
brought to trial, to secure a conviction for murder. The 
remedy the statute created was to place the onus of proof 
on the woman: because some women in this situation could
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be driven to kill their child, all women were to be 
assumed guilty unless they could establish innocence. The 
statute applied only to women giving birth to illegitimate 
children, and they were castigated in the preamble as 
necessarily "lewd", whatever the circumstances, be it 
seduction, perhaps by an employer, rape or incest, by 
which they came to be pregnant.

To subsequent legal commentators the placing of the 
burden of proof on the defendant has seemed extraordinary1 
but Hoffer and Hull have argued in a detailed examination 
of the early history of infanticide law that the Act was 
at least consistent with very ancient law on murder even 
if it cannot be established that it was directly 
influenced by that ancient law. They state that in both 
Saxon and Norman law it was a capital offence to conceal a 
death, the link being made between secret death and 
murder.2

The concerns of the statute were evident in its 
wording - a savage condemnation of sexual activity by 
women outside marriage and a concern with the technical 
difficulties of proving murder - but other than that its 
history is obscure. Hoffer and Hull note the influence of 
Puritan members of Parliament at the committee stage and 
remark that earlier bills to prevent the murder of bastard 
children were introduced into the Parliaments of 1607 and 
1610 but not proceeded with.3 In their argument the 1624 
statute must be seen as growing out of the increasing 
concern of the authorities in the late Tudor period with 
the apparent licentiousness and sexual depravity of the 
wandering poor. This growing concern for social disorder

1 See for example Radzinowicz, L., A History of 
English Criminal Law and its Adminstration from 1750, Vol.l, 
Stevens and Sons Ltd., London, 1948 p.430 et seq.

2 Hoffer, P. and Hull, N.E.H., Murdering Mothers -
Infanticide in England and New England 1558-1803 New York 
University Press, New York 1981, p.26.

3 Ibid., p .22.
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led to a host of laws directed to personal behaviour such 
as drinking, gaming, alehouse keeping, swearing and, most 
significantly in this context, bastardy. By the "poor 
law" of 1576 (18 Eliz 1 c3) two justices residing in or 
next to the limits of the parish in which a bastard was 
born were empowered to order the (corporal) punishment of 
the mother and reputed father. In addition, the mother of 
a bastard child was required to name the father who could 
then be ordered to make a weekly contribution to the 
parish for the care of his destitute child. The mothers 
and fathers of bastard children were said to "defraud" the 
parish of its capacity to relieve the "true" (for which 
read deserving) poor by placing destitute children on 
local charity. Non-compliance could result in corporal 
punishment such as whipping and gaol terms for either 
parent, although in practical terms this meant the 
unfortunate mother only as the father could either flee or 
deny paternity.

The poor law both added to the incentive to conceal a 
pregnancy outside marriage and brought large numbers of 
"lewd" women to the attention of the justices charged with 
the enforcement of the statute. Hoffer and Hull report 
that bastardy cases rapidly became very numerous, and were 
also extremely time-consuming involving repeated 
appearances of the parties before the court and many 
witnesses.4 The cases accustomed the authorities to 
accusations of bastardy and set the scene for increasing 
attention to cases where new-born bastards died.

The incidence of infanticide before the Tudor period 
is unclear. Given, in a study of homicide in thirteenth 
century England, states that the killing of children by 
parents seems to have been a rare event and that children

4 Ibid., pp.14-17.
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were highly valued in the Middle Ages.5 Hoffer and Hull 
agree that reported incidences of infanticide in England 
were rare before the late Tudor-early Stuart period but 
suggest that this reflected a lack of official concern 
about such cases or the difficulty of proving murder 
rather than a low incidence in fact. They refer to 
reports of infanticide in European countries prior to the 
Tudor period as suggesting that more infanticide occurred 
in England than was officially reported.6 If this was 
indeed so then the question remains why infanticide only 
became defined as a social "problem" requiring special 
penal sanctions in the late Tudor-early Stuart period.

In its terms the Act of 1624 could be seen as 
establishing a new offence, that of concealment of birth 
(or more accurately concealment of death) which carried 
the same penalty as murder. It seems to have been 
interpreted, however, not in this way but as declaring 
that concealment of the death of a bastard child 
constituted a presumption of the mother's guilt in having 
murdered that child. Justice John Kelyng at the Middlesex 
quarter sessions in 1662 in the case of Ann Davis stated 
that:

For Murder was an offence at Common Law; and the 
Statute declareth, that where the Child is 
concealed, it shall be taken to be born alive, 
and if it be dead it shall be taken, that it was 
murdered and so the Statute does not make a new

5 Given, J., Society and Homicide in Thirteenth 
Century England, Stratford University Press, Stratford, 
1977, pp.60-61.

6 Hoffer and Hull, op. cit., pp.5-6. See also 
the following articles in History of Childhood Quarterly, 
Vol.l, 1973-74: Trexler, R.C., "Infanticide in Florence: 
New Sources and First Results" and "The Foundlings of 
Florence 1395-1455", pp.99,259; Shorter, E., "Infanticide in 
the Past" p.178; Kellum, B., "Infanticide in England in the 
Later Middle Ages" pp.367-388; Langer, W., "Infanticide: A 
History Survey" p.353 and Helmholz, R.H., "Infanticide in 
the Province of Canterbury during the Fifteenth Centry", 
History of Childhood Quarterly, Vol.2 1975, pp.379-390.
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offence, but maketh a Concealment to be an 
undeniable Evidence that she murdered it . . .7

The prosecution did not have to prove by any other 
evidence that the child had been born alive or that the 
woman's acts, accompanied by the requisite intention for 
murder, had killed it. The first was difficult or 
impossible to establish when there were no other witnesses 
than the woman who claimed it had been still-born, and the 
second could be difficult if the woman claimed that the 
child had died accidentally or due to lack of attention in 
childbirth. It is interesting to note that if this was 
indeed the accepted interpretation of the statute then the 
woman could only escape its rigour by proving that the 
child was born dead, not by establishing that the child 
although born alive had died accidentally.

In this interpretation it is difficult to see how any 
woman giving birth to an illegitimate child in secret 
which subsequently died could avoid conviction and the 
death penalty. In the first few years after it was 
enacted the statute does seem to have had a substantial 
effect on convictions for murder of newborn children. 
Hoffer and Hull found in their study of Middlesex court 
records of the period that both the number of indictments 
and the conviction rate in cases to which the statute 
applied rose after 1624 (although they were dealing with 
fairly small numbers).8 Sharpe in a study of crime in 
seventeenth century Essex found that murder of a newborn 
child was one of the most frequently prosecuted offences 
at the Essex assizes between 1620 and 1680 and that it was 
an offence marked by a high capital conviction rate

7 Radzinowicz, op. cit., p.431 and Hoffer and Hull,
op. cit., pp.25-26.

8 Op. cit., p.23.
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thirty of eighty-three women charged with killing their 
newborn children being hanged in the period.9

Sharpe tentatively suggested on his figures that 
there was a trend towards more lenient treatment of women 
suspected of infanticide as the century progressed. 
Certainly by the mid-eighteenth century this trend was 
well established. Malcolmson's study of sixty-one 
infanticide trials at the Old Bailey between 1730 and 1774 
found that the statute was specifically mentioned in only 
one of the trials.10 Malcolmson notes that "[a]lthough 
almost all of the women who came to trial were clearly 
guilty of concealment forty-six of these sixty-one Old 
Bailey cases were decided in favour of the defendant".11 
Blackstone in his Commentaries first published in the 
1760s noted that "it has of late years been usual with us 
in England, upon trials for this offence, to require some 
sort of presumptive evidence that the child was born 
alive, before the other constrained presumption (that the 
child whose death is concealed was therefore killed by its 
parent) is admitted to convict the prisoner".12 Of course 
even on this interpreta-tion the woman would not have been 
able to escape conviction by claiming that the child 
although born alive had died accidentally. Nevertheless, 
the cases discussed by Malcolmson establish that this was 
a frequent and successful defence argument.

He found from his examination of eighteenth century 
cases that many of the woman brought to trial were 
acquitted very readily by sympathetic juries. Common

9 Sharpe, J.A., Crime in Seventeenth Century
England: A County Study Cambridge University Press,
Cambridge 1983, p.135.

10 Malcolmson, R.W., "Infanticide in the Eighteenth 
Century" in Cockburn, J.S. (ed) Crime in England 1550-1880 
Methuen, London 1977.

11 Ibid., p.197.
12 Ehrlich, J.W., Ehrlich*s Blackstone, Nourse 

Publishing Company, San Carlos California, p.843.
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defences were that the child had been still-born, or that 
the woman had given birth suddenly while on the privy and 
the baby had fallen in and drowned. Other women claimed 
that the baby had died accidentally during or immediately 
after birth due to lack of assistance for the mother and 
her own ignorance of the process coupled with physical and 
mental distress. To counter claims that the killing had 
been premeditated women would produce evidence of some 
forward planning for care of the child, such as the 
provision of child linen.13 The cases established that if 
the woman when giving birth called for help or confessed 
that she was about to have a child no concealment could be 
proved and so the prosecutor had to prove that the child 
had been born alive and murdered. Similarly Heath J. 
ruled in one case that there could be no concealment by 
the mother if any other person was present, though privy 
to the guilt. The law was also not put into operation if 
there was any presumptive evidence that the child had been 
born dead - such as absence of hair or nails.14

Malcolmson is sceptical about many of the defences he 
records. Certainly it would not have been difficult to 
produce child linen after the event claiming that it had 
been obtained in expectation of the birth but many of the 
other examples he cites bear an uncanny resemblance to 
modern cases where the evidence has proved the women's 
claims of sudden birth while on the toilet or accidental 
death due to ignorance and distress to be true. Indeed 
his own sympathetic discussion of the confused state of 
mind, the panic and the ignorance of the processes of 
birth that many of the women in his study must have been 
subject to would tend to suggest that the defences could 
well have been true. Of course the servant maids who 
found themselves pregnant outside marriage in the 
eighteenth century also faced sure disgrace, social 
isolation and poverty if their plight was discovered and

1 3 

1 4

Malcolmson, op. cit., pp.198 et seq.
Radzinowicz, op. cit., p.434.
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so they had a considerable incentive to conceal the 
pregnancy or deny it to themselves and then to attempt to 
conceal the birth. As he points out1 5 deliberate 
concealment or a panic-stricken refusal to acknowledge the 
pregnancy could lead naturally to attempts, not always 
successful, to conceal the birth and infanticide, even if 
not premeditated or consciously intended, was the most 
immediately available means of concealing the birth.

I will discuss the modern cases in detail in 
subsequent chapters but it is important to note at this 
stage the strong resemblance between the classic 
infanticide case of the eighteenth century - a young 
unmarried woman who was not known to be or not openly 
acknowledged as pregnant who gave birth alone and in 
secret, often in a privy - and cases involving newborn 
children in New South Wales in the last few years. It is 
startling that despite advances in sex education, greater 
availability of contraception and abortion, and a 
significant whittling away of the stigma of illegitimacy 
that these cases still occur. It is also remarkable that 
notwithstanding advances in medical knowledge the 
prosecution can still face considerable hurdles in proving 
that the baby was born alive (and so could in law be 
killed) and was killed by an act of the mother rather than 
by some other means, such as drowning or a fall (where the 
child fell into the toilet bowl). The circumstances of 
these deaths, the difficulties faced by the prosecution 
and the arguments available to the defence have remained 
strikingly similar over time.

It was clear by the late eighteenth century that the 
Jacobean statute creating the presumptive evidence of 
murder from the concealment of birth was not being 
enforced. Although Blackstone had defended the law, which

1 5 Malcolmson, op. cit., p.195.
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he admitted "savours pretty strongly of severity"16 by 
noting that similar provisions were found in the criminal 
laws of European countries such as Denmark, France and 
Sweden, by the late eighteenth century the law was 
frequently criticised by other English and European 
commentators.17 Barrington, for example, in his 
Observations on the more ancient Statutes of 1769 objected 
strongly to the presumption of guilt from concealment 
created by the statute18 and Eden in Principles of Penal 
Law 1771 used the statute as a good example of the process 
by which "cruel laws have a tendency to their own 
dissolution in the abhorrence of mankind".19

Attempts were made to repeal the statute in 
1772-1773. Those in favour of the reform argued that it 
was unjust to punish women so severely for a concealment 
that earlier laws had encouraged by providing that women 
who had bastard children could be punished by whipping and 
imprisonment. They argued that it could not be assumed 
that concealment necessarily meant murder and it was 
unacceptable to make the assumption merely to ensure that 
the few guilty would be caught when that meant that many 
innocent women would also be hanged. The proved 
unenforceability of the statute was the other argument 
against it for "nothing could more strongly prove the 
absurdity and inexpediency of the law than the 
impossibility of putting it into execution, under which 
the judges found themselves".20

The move to repeal the statute was not successful at 
this stage. The statute remained in force, though

16 Ehrlich, op. cit., p.843.
17 See Malcolmson, op. cit., footnote 28 for 

references to these commentators.
18 Radzinowicz, op. cit., pp.432-433.
19 Ibid., p.434.
2 0 Ibid., p.435.
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presumably little applied, until it was finally repealed 
by an Act of 1803, 43 Geo 3 c. 58. That Act (known as 
Lord Ellenborough's Act) was a general amending Act which 
inserted several new offences into the criminal law 
including the felony of administering drugs or using other 
means with intent to procure the miscarriage or a woman 
not being quick with child. In relation to concealment, 
the statute provided that "whereas Doubts have been 
entertained respecting the true Sense and Meaning of [the 
Jacobean statute and its Irish equivalent] and the same 
have been found in sundry Cases, difficult and 
inconvenient to be put into Practice" the two Acts were 
repealed. Trials of women charged with the murder of 
their bastard children were to henceforth "proceed and be 
governed by such and the like Rules of Evidence and of 
Presumption as are by Law used and allowed to take place 
in respect to other Trials for Murder" save that on 
acquittal of a charge of murder in such a case the jury 
could find that the prisoner had been delivered of issue 
of her body which if born alive would have been a bastard 
and that she did by "secret Burying, or otherwise, 
endeavour to conceal the Birth thereof." That offence was 
made punishable by two years imprisonment.

The offence of concealment of birth was extended to 
all mothers, whether the child would have been legitimate 
or not, by the Offences against the Person Act of 1828. 
That Act also made concealment of birth a separate 
substantive offence, while retaining it as an alternative 
verdict to murder. The elements of the offence were that 
the woman had been delivered of a child and had "by secret 
burying or otherwise disposing of the dead Body of (that) 
Child" endeavoured to conceal the child’s birth. The 
offence was further amended by the Offences against the 
Person Act of 1861 to bring it into its modern form. The 
1861 Act extended the types of disposition embraced and 
prohibited any person from the concealment, not just the 
mother. The 1828 and 1861 statutes are discussed in 
greater detail later in this chapter.
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It can be seen that although Parliament was no longer 
prepared to presume live birth and subsequent murder from 
concealment of death it was not prepared to abandon 
entirely the perceived link between concealment and 
possible homicide. In the transformation concealment of 
death, which had in the abstract some logical relationship 
to possible homicide, became concealment of birth. This 
was a less logical but perhaps more realistic assessment 
that the homicide of a newborn was likely to be motivated 
not so much by any particular animosity to that child but 
by the desire to conceal his or her very existence.

Still a maximum imprisonment of two years was 
certainly a far cry from the death sentence which had 
earlier attended concealment. Concealment, which had 
formerly been presumptive evidence of murder, had become 
the compassionate alternative to a conviction for murder. 
It is important to note, however, that one of the 
principal arguments for the reform was the same as that 
which had led to the harsh law initially - the difficulty 
of securing convictions. Judges and members of Parliament 
had been concerned before 1624 that women were escaping 
punishment for their misdeeds due to the problems of 
proving murder. One member of the House of Commons in 
urging unsuccessfully in 1773 that the law be repealed had 
noted:

the law is of little use, as the judge, the jury 
and auditors, notwithstanding the circumstances 
are plain, often acquit unfortunate women.
These acquittals, sir, encourage women who 
unhappily are in this predicament; and the law, 
from its severity, is rendered ineffectual.21

This concern that the law not be at odds with public 
opinion else it would lose all deterrent effect was 
repeated in the calls in the nineteenth century for a

21 Quoted in Malcolmson, op. cit., p.198 from 
Parliamentary History XVII (1771-74), Cols. 699-700.
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homicide offence less than murder to deal specifically 
with the homicide of newborns by their mothers.

The change in the law on concealment also suggests a 
less punitive attitude to women than that incorporated in 
the Puritan influenced statute of 1624. The legislators 
were slow to react to public opinion, as expressed in jury 
verdicts, but it seems that at least from the late 
seventeenth century juries were less inclined to judge the 
unfortunate women before them with the full rigour that 
the harsh moralism of the statute allowed. This change in 
attitude from condemnation to something approaching 
sympathy towards women who killed their newborn children 
was also apparent in the trials of such women for murder 
in the nineteenth century.

2. Proof of live birth and concealment of birth in the
courts

After Lord Ellenborough' s Act of 1803 the ordinary 
law of homicide applied to cases of infant homicide for 
more than one hundred years, until the first Infanticide 
Act of 1922, save that the woman acquitted of the murder 
of her infant might be convicted of the lesser offence of 
concealment of birth instead.

Judges and juries remained reluctant to see women who 
killed their newborn children in desperate circumstances 
facing the death penalty and stigmatised as murderesses. 
This led to the development of a substantial and on 
occasions distorted jurisprudence in relation to the proof 
of live birth, a pre-requisite for murder conviction. The 
sympathy extended also to cases where concealment of birth 
only was charged. The reported cases and other sources 
suggest that women were often acquitted altogether, or if 
not acquitted given fairly short sentences.
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(1) Proof of live birth

It is only murder to kill a human being that is 
alive. This truism presents no difficulty in the majority 
of cases, but where the victim is a newborn child there 
can be very real difficulties in establishing on the 
criminal standard of beyond reasonable doubt that the 
child was an independent being i.e., had been fully born 
and was alive when the violence done to it took place. In 
the period when there were many murder cases arising from 
the death of newborn infants acquittals were frequently, 
indeed almost routinely, obtained for want of proof of 
live birth. Commentators deplored what was described as a 
legal loophole, and yet it was and is in my view 
defensible to reserve the most serious crime of violence 
for violence done to an independent being and to 
distinguish in degrees of culpability between violence to 
the foetus and violence to a child. The difficulty arose 
because doctors were, and indeed still are, unable to say 
precisely when independent life began and so for certainty 
the law adopted a test whose inflexibility might have 
caused artificial results in particular cases.

The burden is on the prosecution to prove live birth 
in a case concerning the homicide of a newborn child 
because the presumption is that the child is born dead. 
This common law presumption had been displaced in relation 
to illegitimate births by the 1624 statute, but was 
restored by Lord Ellenboroughfs Act of 1803, (43 Geo III c 
58) which has been discussed earlier. Proof of live birth 
involves two elements: proof of birth, which was held to 
require complete extrusion from the body of the mother; 
and proof that the child so born was alive. In the 
majority of cases no one else was present at the birth of 
the child and so the prosecution were dependent on 
admissions by the mother or medical evidence to establish 
these elements. Where the mother claimed that the child 
had been born dead then medical evidence that the child 
had breathed was not sufficient because the doctors always
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conceded that it was possible that the child had breathed 
while still in the birth canal and subsequently died 
before complete extrusion and before the violence done to 
it had taken place.

The first case to establish this principle was that 
of R. v. Poulton in 1832.22 In that case the prisoner had 
denied that she had had a child but it was subsequently 
found concealed in a box with a string tied around its 
neck. The prisoner was charged with murder by strangling. 
As set out in the case note, three "medical men" were 
called by the prosecution:

The first said: "It frequently happens that a 
child is born as far as the head is concerned, 
and breathes, but death takes place before the 
whole delivery is complete. My opinion in this 
case is, that the child had breathed; but I 
cannot take upon myself to say that it was 
wholly born alive." The second said that death 
might have occurred when the child was partly 
born, if no medical man was present to assist in 
the delivery. The third said: "It is 
impossible to say when the child respired; but 
there is no doubt, from the state of the lungs 
when they were examined, that it had breathed: 
children may breathe during the birth."23

The trial judge directed the jury that:

With respect to the birth, the being born must 
mean that the whole body is brought into the 
world; and it is not sufficient that the child 
respires in the progress of the birth.24

The jury acquitted of murder and convicted the woman of 
concealment only. The requirement of complete extrusion 
from the mother’s body was reiterated in R. v. Enoch and

22 (1832) 5 Carr, and P. 329.
23 Ibid.
2 4 Ibid., p.330.
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Pulley in 18332 5 , and in R. v. Eliza Brain in 18342 6 , 
where Poulton was expressly followed. In R. v . Ann 
Crutchley (1837)25 26 27 the facts were almost identical to 
Poulton. The child's body was found concealed with a 
ribbon tied tightly around the neck. The medical evidence 
was that, from the position of the knot, the ligature was 
applied after the head protruded but before the body had 
turned around to allow the shoulders and the rest of the 
body to pass. On the basis of this evidence and the 
judge's direction as to the requirement of whole birth the 
woman was acquitted of murder and convicted of 
concealment.

That this interpretation of what had taken place 
during the birth may have had more to do with sympathy for 
the woman than what was likely or feasible is demonstrated 
by cases where the child's throat had actually been cut, 
something one might have thought difficult to do until the 
child had been fully born. An early edition of Taylor's 
Principles and Practice of Medical Jurisprudence28 records 
a case R. v. Hacking in 1846 where a woman was acquitted 
of murder despite her confession that she had cut the 
throat of the infant with a pen-knife. She said she 
thought that the child had been born dead. The medical
evidence was that the child had breathed. The medical
witness agreed, however, that a child might breathe when 
only partially born and that he could not say whether the 
child had been completely or only partially born when its 
throat was cut. The editor of Taylor notes that the 
acquittal seems to have depended on the assumption that 
the child was killed before it was wholly born as it was 
to him unlikely that the mother would cut the child's

25 (1833) 5 Carr, and P. 539.
26 (1834) 6 Carr, and P. 349.
27 (1837) 7 Carr, and P. 814.
28 Stevenson, T., (ed) (3rd edition) J. & A.

Churchill, London 1883 at p.422.
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throat after birth if it was already dead as she claimed. 
Of course this assumes a degree of clear thinking that a 
woman in that desperate situation may well not possess.

The facts of an earlier case, that of Elizabeth 
Sellis in 1837, could seem inconsistent with the 
interpretation that the mother had injured the child while 
it was still partially in her body as in that case the 
mother had gone back into the house to obtain a knife with 
which she cut off the head of the child. The facts were 
set out in the casenote:

It appeared that the head of the child, severed 
from its body, was found in a privy belonging to 
a house at which the prisoner's father had 
lived, and that in the same privy the body of 
the child was also found. Evidence was given of a confession made by the prisoner, in which she 
stated that the child was born in the privy, and 
made "a low gruffling noise, but did not cry"; 
that she went to the house and got an old knife, 
with which she cut off the head of the child.
The surgeon who examined the lungs of the child 
stated that they were of a florid colour, and 
were inflated, from which he was enabled to say 
decidedly that the infant had breathed, but he 
could not swear that the whole body of the child 
was born at the time when the act of breathing 
and the consequent inflation of the lungs took 
place. He also said that it was possible for 
the head of the child to have been born, and the 
child to have breathed, and yet the child might 
have died before the entire body was born, and 
that spasm of the muscles of the uterus might, 
and sometimes did produce this effect.29

Here the only evidence of life at any stage was considered 
to be breathing, rather than the noises made by the child, 
and the medical witnesses could not say that life 
necessarily took place after complete birth, i.e. the 
prosecution had failed to establish that the child was 
alive when its head was cut off. The judge Coltman J. 
directed the jury that they must be satisfied that the

2 9 7 Carr, and P. 850.
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entire child was born into the world into a living state 
and that the fact of breathing was not decisive that it 
had been entirely born. He also directed them that they 
must be satisfied that the child was alive at the time 
that its head was cut off. The jury acquitted of murder 
and convicted of concealment.

The fact was that until the Infant Life Preservation 
Act of 1929 which created the offence of child destruction 
it was not an offence in England to kill a child not fully 
born. One contemporary commentator on cases of this type 
noted with exasperation "it is in the eye of the law of 
England, no crime to strangle a child with a cord, to 
smash its skull with a hammer, or to cut its throat from 
ear to ear, ... (if) its lower extremities are at the time 
within the body of the mother".30

The leading text of forensic medicine, Taylor, was 
equally frank about the difficulty of securing convictions 
stating:-

On most charges of infanticide, if the defence 
insisted upon distinct medical proof of the 
child having been entirely born alive when the 
violence was offered to it; or that respiration, 
if established by evidence, took place, not 
during labour, but after complete birth, or 
after the child had acquired an independent 
circulation ... neither of these proofs could be 
afforded, and the case,so far as medical 
evidence was concerned, would fall to the 
ground.31

This was not merely a difficulty caused by the state of 
medical knowledge in the nineteenth century. The most 
recent edition of Taylor (1965) notes that:

30 Greaves, "Observations on some of the causes of 
infanticide". Trans. Manchester Stat. Soc., 1862-1863 p.5 
quoted in Behlmer, G.K., "Deadly Motherhood: Infanticide
and Medical Opinion in Mid-Victorian England" Journal of the 
History of Medicine, Vol.34, 1979, pp.403-427 at 411.

3 1 Stevenson, op. cit., 3rd edition, 1883 at p.422.
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No test can positively show that the entire body 
of a child was completely extruded from the body 
of the mother when breathing took place.32

and

the death of a child which has breathed in the 
womb or vagina, from natural causes, before its 
entire birth, is a likely occurrence3 3

although he does describe the possibility of breathing 
before complete birth as "somewhat theoretical".34

There was some uncertainty at common law whether it 
was necessary for the prosecution to establish that the 
child had an "independent circulation". It was also 
unclear quite what the cases meant by this phrase. The 
first reference to it seems to be in R. v . Enoch and 
Pulley3 5 where Mr. Justice Parke remarked to counsel that 
"there must have been an independent circulation in the 
child, or the child cannot be considered as alive for this 
purpose". In Crutchley discussed earlier36 the medical 
evidence was that the child would not have an independent 
circulation for some minutes after complete birth while 
the umbilical cord still remained attached to the mother. 
The doctors said that the ribbon round the child's neck 
would have been tied while the circulation from the mother 
was still going on. The defence relied on this evidence 
in asserting that a child cannot be the subject of murder 
till it has a complete independent circulation. As 
discussed earlier there was also medical evidence that the 
ligature had been applied before the child was wholly born

32 Simpson, K. (ed.), Taylor's Principles & Practices 
Of Medical Jurisprudence (12th edition) J. & A. Churchill 
Ltd. London 1965 at p.123.

3 3 Ibid., pp.123-124.
3 4 Ibid., p.122.
3 5 5 Carr. and P. 539.
3 6 7 Carr. and P. 814.
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in any event. Baron Parke in summing up laid greatest 
stress on the requirement of whole birth although he added 
that if the jury believed that the child had been wholly 
born but strangled while still attached by the cord then 
that would in his view be murder. In view of the medical 
evidence that this could mean that the child did not have 
an independent circulation this must be taken as an 
implicit rejection of that test.

In R. v. Trilloe (1842)37 the medical evidence was 
that the child has an independent circulation once it has 
breathed, even if still attached to the mother by the 
umbilical cord. Enoch and Crutchley were referred to, the 
trial judge Erskine J. agreeing with the view expressed by 
Baron Parke in the latter case that it was not necessary 
that the cord be severed, although of course the evidence 
in this case was that the child did have an independent 
circulation. It remained unclear whether that was 
necessary. Unusually the mother was convicted of the 
murder. On consideration by the fifteen judges they 
unanimously held the conviction right.38

The City Coroner for Adelaide, W. Ramsay Smith, an 
apparently distinguished medical practitioner argued in an 
address to the Justices' Association of South Australia in 
December 1906 (published 1907) that the medical evidence 
in R. v. Trilloe proceeded either on a medical fallacy or 
distorted the meaning of the word "independent". He 
argued that as blood flow between mother and child may 
continue as long as the placenta is in organic connection 
with the uterus and the cord not severed an "independent" 
circulation is not established until the placenta has

37 (1842) Carr, and M. 650, 174 E.R. 674.
3 8 2 Mood. 260. See also R. v. Reeves (1839) 9 C.

and P. 25.
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separated from the womb or the cord has been severed.39 
As it may be in his experience up to twenty minutes before 
the placenta is expelled then this test effectively 
requires that the cord be severed, although he conceded 
that once the child breathes then blood circulates through 
the child's lungs.40 * The view that a fully independent 
circulation is required is supported by the direction of 
Mr. Justice Brett (later Lord Esher) in R. v. Handley 
( 1874)4 1 that a child is born alive only when it is 
"breathing and living by reason of breathing through its 
own lungs alone, without deriving any of its living or 
power of living by or through any connection with its 
mother"42 (emphasis added). Mr. Ramsay Smith gave the 
following dramatic example to illustrate what he saw as 
the absurdities of this common law requirement of 
independent circulation:

Suppose a physician saw the child on the bed, 
living and breathing a quarter of an hour after 
delivery, the cord not cut, and pulsating or not 
pulsating, and the after-birth not visible by 
examination; and that he left the room for a 
ligature and on his return found the after-birth 
delivered and the child's head cut off: could 
he say whether the child had been legally born 
alive or not when the head was cut off? He 
could not; because he could not say whether or 
not the decapitation was done after the delivery 
of the placenta, or whether or not there was an 
organic connection between the placenta and the 
uterus when he left the room. This is the 
medico-legal position, assuming that Mr. Justice 
Brett's statement of the law is correct; and it 
has not been upset or even challenged.43

39 Ramsay Smith, W. , The Medico Legal Aspects of 
Infanticide and Concealment of Birth R.M. Osborne, Adelaide
1907, pp.12-13.

40 See also Simpson, op. cit., p.126.
4 1 13 Cox C.C. 79.
42 Ibid at 81.
43 Ramsay Smith, op. cit., p.14.
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In a modern statement of the common law position Barry J. 
in the Victorian case R. v Hutty4 4 directed a jury in a 
murder trial that:

A baby is fully and completely born when it is 
completely delivered from the body of its mother 
and it has a separate and independent existence 
in the sense that it does not derive its power 
of living from its mother. It is not material 
that the child may still be attached to its 
mother by the umbilical cord; that does not 
prevent it from having a separate existence. 
But it is required, before the child can be the 
victim of murder or of manslaughter or of 
infanticide, that the child should have an 
existence separate from and independent of its 
mother, and that occurs when the child is fully 
extruded from the mother's body and is living by 
virtue of the functioning of its own organs.45

The direction appears to sensibly adopt the more 
consistent line of authority that the cord need not be 
severed and avoids the confusion introduced by the phrase 
"independent circulation". In New South Wales Section 20 
of the Crimes Act 1900 states that:

On the trial of a person for the murder of a 
child, such child shall be held to have been 
born alive if it has breathed, and has been 
wholly born into the world, whether it has had 
an independent circulation or not.

In the light of the earlier cases the section seems to 
assume that independent circulation does equate with a 
severed cord (or expelled placenta) and does not 
necessarily flow from breathing alone.

The continuing relevance of the requirement of live 
birth is shown in two recent Australian cases. In the

[1953] V.L.R. 338. 
Ibid., at 337.
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Queensland case of R. v. Castles4 6 the defendant was 
charged with the manslaughter of a baby who died shortly 
after a miscarriage at twenty-two weeks that he was 
alleged to have induced. The Crown relied on the 
provisions of s 294 of the Queensland Criminal Code:

when a child dies in consequence of an act done 
or omitted to be done by any person before or 
during its birth, the person who did or omitted 
to do such act is deemed to have killed the 
child.

The defence sought a ruling as to whether the child was a 
person capable of being killed given that the medical 
evidence was that the child had no prospect of continued 
survival after birth and in fact appeared to breathe for 
only two hours. This required an interpretation of the 
Queensland equivalent of s 20, s 292 of the Code which 
provides:

A child becomes a person capable of being killed 
when it has completely proceeded in a living 
state from the body of its mother, whether it 
has breathed or not, and whether it has an 
independent circulation or not, and whether the 
navel string is severed or not.

Lucas J. held that the section referred to the state in 
which the child proceeds from the body of its mother and 
so a child who lives, albeit doomed to die, for some 
period after birth is within the section.47 The case was 
subsequently dismissed at the close of the Crown case for 
want of proof beyond reasonable doubt that the child was 
in fact alive when born. The "breathing" appeared to be 
merely a respiratory reflex without inflation of the 
lungs.

(1969) Qld. L.R. 77. 
Ibid., pp.78,79.
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The second case occurred in the Australian Capital 
Territory and is described by Bartholomew and Milte.48 In 
that case a sixteen year old girl was charged with the 
murder of her newborn baby who had been born in a toilet. 
The child’s body was found with a ligature of panty hose 
wrapped tightly around the neck and two skull fractures. 
The Crown pathologist gave evidence that the lungs had 
been inflated, i.e. the child had breathed and said that 
in his opinion the child had been suffocated by the panty 
hose ligature. He conceded in cross-examination that a 
child may breathe while still wholly or partially within 
the birth canal. The pathologist called by the defence 
stated that in her view the possibility of strangulation 
was unlikely and that the child may have died from head 
injuries occasioned by the fall into the toilet bowl.

The Crimes Ordinance 1931 of the ACT applies the NSW 
Crimes Act to the Territory and accordingly Section 20 of 
the Act was applicable in the case. The Crown conceded 
that there was no evidence from which the jury could 
conclude beyond reasonable doubt that the child breathed 
after it was extruded from its mother's body. Adopting a 
sensible interpretation of Section 20, the trial judge 
directed the jury that the section requires that the child 
had been completely extruded from the mother's body and, 
after that, had begun to breathe49 (emphasis added). On 
the basis of this view of the law the judge, Blackburn J., 
directed an acquittal on the murder charge.

Given that the deficiencies in the prosecution case 
in relation to live birth were probably evident at least 
by the committal proceedings one must also question why 
this poor girl was put on trial for murder. Bartholomew 
and Milte argue that:

48 "Child Murder: Some Problems" [1978], 
2 Crim. L.J. 2.

4 9 Ibid., p.7.
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A young girl of some sixteen years, who has been 
through the trauma of a hidden pregnancy, a 
lonely precipitous birth and the possible 
involvement at that time in the death of her 
newly-born baby should not be charged with 
murder and have such a charge hanging over her 
head for about eight months before appearing in 
the Supreme Court to stand trial.50

The trial judge was also extremely concerned stating:

This whole question troubles me enormously. It 
shocks me to think that the law of this 
Territory is in this state that it is apparently 
in; that it is not clearer and less open to 
difficult distinctions. This whole area is one 
that cries out loud for legislative review.51

I noted earlier that it was not until the Infant Life 
Preservation Act of 1929 created the offence of child 
destruction that it was an offence in England to kill a 
child not fully born. Section 1 of that Act provides 
that:

any person who, with intent to destroy the life 
of a child capable of being born alive, by any 
wilful act causes a child to die before it has 
an existence independent of its mother, shall be 
guilty of the felony of child destruction, and 
liable to imprisonment for life.

The prosecution must prove that the act which caused the 
death of the child was not done in good faith for the 
purpose only of preserving the life of the mother. The 
offence is an alternative verdict to conviction for 
murder, manslaughter, infanticide or using means to 
procure an abortion.52

50 Ibid., p.17.
51 Ibid., quoting the transcript at p.257.
52 Turner, J.W. Cecil, Kenny’s Outlines of Criminal 

Law (19th edition) Cambridge University Press, 1966 p.196.
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The history of the offence of child destruction 
indicates that it was intended to relate to the period 
between liability for abortion and liability for murder. 
The offence does not exist in New South Wales but a 
somewhat similar offence is created by Section 21 of the 
Crimes Act which provides:

Whosoever, being a woman delivered of a child is 
indicted for its murder, shall, if the jury 
acquit her of the murder, and specially find 
that she has in any manner wilfully contributed 
to the death of such child, whether during 
delivery, or at or after its birth, or has 
wilfully caused any violence, the mark of which 
has been found on its body, be liable to penal 
servitude for ten years.

In the ACT case just described the jury were also asked to 
consider whether Section 21 had been satisfied after 
acquitting the defendant of murder. There were 
difficulties for the prosecution in the first leg of the 
section as the defence pathologist was of the view that 
death may have been occasioned by head injuries due to the 
fall into the toilet bowl rather than by strangulation 
from the panty hose, alleged by the prosecution to have 
been placed by the defendant around the throat of the 
child. The second leg does not require any causal 
connection between the "wilful violence" and the death, 
however, nor indeed that the child even have been alive at 
the time the violence was inflicted. The second leg is 
extraordinary in that it punishes solely for the 
intentional infliction of violence, even if this violence 
was not accompanied by any more specific mens rea or any 
damage, given that the child was already dead.

In R. v. Smith the defence argued that the defendant 
was in a state of hysterical dissociation at the time she 
put the panty hose around the child’s neck due to the 
circumstances of the precipitate and unexpected birth into 
the toilet. They argued that on the basis of automatism 
her mind did not go with her act and so the violence was 
not "wilful". The girl was acquitted of the Section 21



36

offences as well as murder, after twenty minutes of 
further deliberation.53 54 Such a short time of deliberation 
could be an indication that in the minds of ordinary 
people at least the defendant had already been punished 
enough, and should perhaps never have been put on trial.

The relationship between Section 1 of the Infant Life 
(Preservation) Act 1929 and the Abortion Act 1967 has 
recently been considered in England in the context of late 
(after twenty weeks) abortions. Although the history of 
the offence of child destruction suggests that it was 
aimed at violence to a baby in the process of birth it has 
been argued that a doctor who performs a late abortion, 
even where apparently permitted by the Abortion Act 1967, 
may be guilty of the offence of child destruction if the 
child could have been born alive, although with no 
prospects of continued survival. In essence as in Castles 
the question is whether "alive” in Section 1 means 
"viable".5 4

To date I have examined the reported nineteenth 
century cases in relation to live birth. These cases show 
the ingenuity and determination of doctors, judges and 
juries in avoiding murder convictions for women suspected 
of killing their newborn infants. Other sources suggest 
that these reported cases were typical of the bulk of 
cases before the courts. The judges who gave evidence to 
the Commission into Capital Punishment in 1864-1866 were 
almost unanimous in the view that the law in relation to

53 Bartholomew and Milte, op. cit., p.8.
54 Tunkel, V., "Late Abortions and the Crime of Child

Destruction: (1) A Reply" and Wright, G., "(2) A Rejoinder"
[1985] Crim. L.R. 133, 140. In C. v. S. [1987] 2 W.L.R.
1108 the English Court of Appeal held that a foetus of 
between eighteen to twenty weeks en ventre sa mere whose 
cardiac muscle was contracting and who showed signs of 
primitive movement and circulation but if delivered by 
hysterectomy would never be capable of breathing either 
naturally or artifically was not "a child capable of being 
born alive" within s(l) of the Infant Life (Preservation) 
Act 1929.



37

child murder and current opinion, as evidenced by the 
practice of the courts and jury verdicts, were totally out 
of step.5 5

Failure to prove live birth was the argument most 
commonly advanced in cases of newborn infants; in the case 
of older children the law of insanity could be invoked to 
avoid conviction for murder and so the death penalty.

Even for tough-minded judges there was a substantial 
gap between legal theory and an emotional response to 
particular facts. Bramwell B., for example, roundly 
criticised other judges for directing acquittals for want 
of proof of live birth in improbable cases and argued that 
the penalty and so legal deterrent for child murder should 
be greater than in other forms of murder as the temptation 
for a mother of an illegitimate child to kill that child 
to hide her shame was so great. On the other hand he also 
recounted to the Commission an occasion where he suspended 
the operation of the law in favour of a rather confused 
humanity. This example is recited in Walker.55 56

Another case which I remember was one of the 
most painful cases that I ever tried. A young 
woman had an illegitimate child a year old: she
was very fond of it and behaved well to it. 
What particular thing so disturbed her I do not 
know, but I have some reason to suppose that she 
was about to be married and that a person had 
threatened to inform her intended husband that 
his brother was the father of the child ... On 
a Sunday morning the child's clothes were 
hanging before the fire to dry and she was 
evidently intending to dress it and take it out 
and use it well, as she had always done. She 
cuts its throat, and she rushed out into the 
street and said that she had done so . . . I 
cannot in my own mind believe that that woman

55 Davies, D. Seaborne, "Child Killing in English 
Law" (1937) 1 Modern Law Review 203-223, 269-287 at pp.216 
et seq.

56 Walker, N., Crime and Insanity in England, Vol.l: 
The Historical Perspective University Press, Edinburgh 1968 
at p.128.
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was as mad as the law would require her to be 
. . . but it was an act of such a character that 
the only address to the jury was 'This woman may 
have had a sudden condition of mind come upon 
her, in which she really did not know what she 
was doing.' She was a very decent-looking young 
woman; everybody in court wept, the counsel on 
both sides and the jury and everybody; and the 
result was that she was acquitted.

The reason for this leniency and compassion on the part of 
juries and judges was plain. The only sentence on 
conviction of murder was death and as the leading coroner 
Edwin Lankester noted "the prosecutor, judge, and jury are 
all anxious to avoid a verdict which consigns to death a 
woman who, in nine cases out of ten, has been more sinned 
against than sinning".57 He reported that he had held 
inquests in sixty-nine cases of new-born children (the 
time scale is not clear) and in fifty-six of these the 
coroner's jury had returned a verdict of wilful murder. 
Yet in every instance where the woman had been charged 
with murder she had been acquitted, in his view against 
convincing evidence.5 8

In fact even where the woman was convicted of murder 
and so sentenced to death it became as the century 
progressed increasingly unlikely that the sentence would 
be carried out. The last such execution took place in 
1849 when Rebecca Smith was hung for poisoning her baby59. 
By the time of the Capital Punishment Commission of 
1864-1866 it was the "established practice" of the Home 
Office to recommend the commutation of the death penalty 
when a woman was convicted of murdering her own child 
while it was under or not much over the age of twelve 
months.6 0

57 Quoted in Stevenson, op. cit., p.423.
58 Ibid.
59 Walker, op. cit., p.128.
60 Walker, p.128 citing the evidence before the 

Commission.
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(2) Concealment of birth

In cases where the prosecution doubted that the 
elements of murder could be made out the woman might be 
charged with concealment of birth as a substantive 
offence. A considerable and tortuous body of case law 
developed about this offence as well.

As earlier noted Lord Ellenborough's Act of 1803 
provided for an alternative verdict of concealment of 
birth on acquittal for murder if the jury was satisfied 
that the child if born alive would have been a bastard and 
that the mother endeavoured to conceal the birth by secret 
burying or otherwise. Concealment was extended to include 
all births, legitimate or not in 1828 and made a separate 
substantive offence as well as an alternative verdict to 
murder. In 1861 the offence was extended to proscribe 
concealment by all persons, not just the mother61 and the 
requirement of disposition became a "secret disposition" 
rather than a "secret burying or otherwise disposing of" 
as in the 1828 provision. The 1861 provision, contained

61 This was to deal with the case where the actual 
act of disposition was carried out not by the mother but by 
her lover or a relative. Previously, unless there was 
evidence of common purpose neither could be convicted. In 
R. v. Charlotte and Hester Waterage (1846) 1 Cox C.C. 338 
the prisoners were two sisters. They were charged with 
concealing the birth of a child of which Charlotte Waterage 
had been delivered. The only evidence of any common purpose 
was a confession of the sister, Hester. As this was not 
evidence against Charlotte, Charlotte was acquitted. But 
because the offence created by the 1828 statute was that of 
the mother, the sister could only be convicted as an 
accessory and so, in the absence of a conviction of 
Charlotte, Hester too was acquitted.

In R, v. Ann Bird and Joseph Nash (1849) 2 Carr, and R.
817, 175 E.R. 343 the male defendant, Ann Bird's lover, 
buried the child's body immediately after its birth while 
Ann Bird was still in bed. The judge ruled that if there 
was evidence that Bird concurred with Nash then she was 
guilty as principal, and he as accessory. On this basis 
they were both convicted. See also R, v. Mary Ann Skelton 
and Henry Batting (1850) 8 Carr, and K. 119, 175 E.R. 488.
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within the Offences against the Person Act s 60 was as 
follows:

60. If any woman shall be delivered of a child, 
every person who shall, by any secret 
disposition of the dead body of the said child, 
whether such child died before, at, or after its 
birth, endeavour to conceal the birth thereof, 
shall be guilty of a misdemeanour, and being 
convicted thereof shall be liable, at the 
discretion of the court, to be imprisoned for 
any term not exceeding two years, with or 
without hard labour: Provided, that if any
person tried for the murder of any child shall 
be acquitted thereof, it shall be lawful for the 
jury by whose verdict such person shall be 
acquitted to find, in case it shall so appear in 
evidence, that the child had recently been born, 
and that such person did, by some secret 
disposition of the dead body of such child, 
endeavour to conceal the birth thereof, and 
thereupon the court may pass such sentence as if 
such person had been convicted upon an 
indictment for the concealment of the birth.

The cases tended to revolve around the manner in which the 
body had been disposed of. Many women, too distraught to 
think clearly or with insufficient time to effect a 
permanent concealment were caught out with the child still 
in their room, often in a box of clothes, drawer or the 
bed itself. The words "secret burying or otherwise 
disposing of" in the 1828 statute were the foundation for 
an argument that the disposition must be a final one, as 
final as burying would be. The argument was first 
advanced successfully in 1837 in R. v. Sarah Snell.62 In 
that case the defendant was found going across a yard in 
the direction towards a privy with a bundle and was 
stopped. The bundle was found to contain the body of a 
child with a cloth sewed around it. Gurney B. directed an 
acquittal of a charge of concealment on the basis that the 
act was incomplete. This case was relied on in the 
subsequent 1840 cases of R. v. Hounsell63 and R. v. Ash.64

6 2 2 M. and Rob. 42, 174 E.R. 208.
6 3 2 M. and Rob. 292, 174 E.R. 293
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In Ash the defendant had placed the body of the child in a 
drawer, where it was found after the locked drawer was 
opened with a key from her pocket. The judge in that case 
also directed an acquittal.

It appeared that the issue was settled a year later 
in R, v. Goldthorpe6 5 where the newborn child was found 
between the mother's bed and the mattress, again 
presumably not a permanent disposition of the body. In 
that case fifteen judges upheld the conviction for 
concealment, holding that it was not necessary that the 
disposition be intended to be final. The child in that 
case was found with a throat wound that would have been 
fatal had it been born alive, but as in so many of these 
cases, the jury found that it was not. In R. v. Farnham64 65 66 
in 1845 the child's body was discovered at the bottom of 
the mother's bonnet-box in the middle of some linen, 
wrapped up in her flannel petticoat with a bonnet on top 
of the body. Goldthorpe was followed, and the mother 
convicted of concealment. She was sentenced to one 
month's imprisonment only, a relatively light sentence 
which appears from the reported cases to have been typical 
in those rare cases where convictions were recorded. At 
sentence as at every other stage of the criminal process 
recognition was given to the desperate plight of the 
single woman in these circumstances.

Goldthorpe was again approved by four of five judges 
in 1855 in R. v. Perry67 where the mother had attempted to 
hide the child under her pillow. She was being questioned 
by a suspicious doctor called by the mistress of the house 
where she worked as a servant. The trial judge in that 
case, Baron Martin had requested a ruling from the panel

64 174 E.R. 293.
65 2 Mood. C.C. 244.
66 1 Cox C.C. 349.
6 7 Dearsly C.C. 471.
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of judges. Despite this ruling Baron Martin declined to 
follow it only five years later in R. v. Sarah Opie.68 In 
Opie he stopped a trial for concealment where the child's 
body had been found in a tub behind the door of a privy 
with a cloth over it on the basis that there was not 
sufficient evidence of an intention on the part of the 
mother to conceal the child.

The concealment provision was amended in 1861 to 
replace the words "by secret burying or otherwise 
disposing of" with "by any secret disposition" expressly 
to indicate that the disposition could be temporary as 
well as final.69 Legal ingenuity in developing plausible 
legal forms for the expression of the common sympathy for 
women who killed or concealed their newborn was not 
quelled, however. The argument shifted to the requirement 
that the disposition be a "secret" one. In R. v. Sleep70 
the prisoner placed the dead body of her child in an open 
box in her bedroom. She truthfully answered a doctor 
called by her mistress that she had been recently confined 
and that the child was in the box, although she had 
earlier denied to her mistress that she was pregnant. The 
jury found her not guilty of concealment after a direction 
from Byles J. that a disposition could only be secret by 
placing the body where it was not likely to be found, and 
an open box, in his view, was not such a place.

The facts in R. v. Jane George71 where a similar 
argument was applied graphically illustrate why a woman in 
domestic service might be anxious to conceal her 
pregnancy. Jane George was an assistant in a draper's 
shop. She told her mistress that she had had a 
miscarriage before time and that she had thrown away the

68 8 Cox C.C. 332.
69 Davies, op. cit., p.215.
70 9 Cox C.C. 559.
7 1 (1868) 11 Cox C.C. 41.
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foetus in the slop pail. It seems her mistress became 
suspicious when the child’s body was not found and Jane 
was dismissed. After she left the body of a full-term 
child was discovered in a box known to belong to her which 
in turn had been placed on the top of the contents of a 
larger box of old clothes belonging to the household. The 
lid of this larger box was kept up by the smaller box and 
clothes which had been removed from the larger box were 
lying on the floor. The judge in his address to the jury 
suggested that the boxes had been arranged to attract 
attention and so accordingly there was no secret 
disposition and the jury agreed, acquitting the prisoner 
on the basis that the child had been put there for the 
purpose of attracting attention.

Even where the woman did not admit the birth she was 
likely to be dismissed from domestic service on suspicion. 
In R. v. Eliza Cook72 the prisoner was dismissed from her 
service as a cook after she had remained in her room for 
two days, saying she had toothache. A fellow servant had 
noted that she had changed stained sheets from her bed. 
She was sent home to her mother with her box. The police 
arrived shortly thereafter and asked her to empty it. On 
the doctrine of Sleep she may well have been protected had 
she disclosed at that stage that the child’s body was in 
the box, particularly as the housemaid had helped her with 
the final stages of the packing. However she attempted to 
further conceal the body by taking it out of the box and 
throwing it into a flour sack. She was convicted of 
concealment but again sentenced to a short term, two 
months only. Of course as an examination of modern day 
cases shows it is not enough to consider the actual 
sentence of imprisonment as the only punishment suffered 
by the woman. In a case such as this fatal harm had 
probably already been done to the woman's reputation and 
ability to support herself in any way other than by 
prostitution by her summary dismissal on suspicion.

7 2 (1870) 11 Cox C.C. 542.
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A series of cases in the 1840s dealt with the 
situation where the body of the child was found in a 
privy. In these cases, The Queen v. Derham,73 74 75 R. v. 
Harriet Turner7 4 and R. v. Ann Coxhead ( 1845),7 5 it was 
held necessary for the purposes of the statute that the 
woman have taken a positive step to conceal the body. 
Accordingly, if the body of the child "came from the 
mother unawares when she was there for another purpose"76 
rather than being thrown there for the purpose of 
concealment then she was to be acquitted. Each of these 
women had been charged only with concealment, and each was 
acquitted of that offence. They were not charged with the 
murder or manslaughter of the child although in Turner at 
least it was assumed that the child may well have been 
born alive and suffocated in the soil and water of the 
privy. The apparent acceptance in these early cases that 
there was nothing the mother could have done to save the 
child from suffocation is to be contrasted with the 
attitude taken in one of the cases in the current New 
South Wales study where despite medical evidence that the 
child could have breathed at most for 15-20 seconds after 
being born into an unsewered toilet pan the mother was 
convicted of manslaughter on the basis that she did not 
save her child’s life. I will discuss this case in detail 
in the neonaticides chapter.

In other cases where it was quite clear that the 
child had been born alive and had died shortly thereafter 
from lack of attention or exposure the mother risked a 
conviction for manslaughter. In R. v. Handley77 doctors 
were prepared to say conclusively that the child had lived 
for at least an hour. They attributed the child's death

73 (1843) 1 Cox C.C. 56.
74 8 Carr, and P. 755, 173 E.R. 704.
75 (1845) 1 Carr, and K. 623, 174 E.R. 964.
76 Coxhead, ibid.
7 7 (1874) 13 Cox C.C. 79.
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to neglect, but would not exclude death from natural 
causes. The case was odd, in that the child's body had 
been found concealed, and clearly some attention had been 
paid the body as it was wrapped in an apron and appeared 
to have been part washed. Despite this evidence of some 
attention the mother was charged with murder rather than 
mere concealment and after the judge directed an acquittal 
of murder on the medical evidence, convicted of 
manslaughter. She was sentenced to ten years penal 
servitude, a sentence far harsher than those women 
fortunate enough to be convicted of concealment alone 
suffered. It is recorded in the case summary that the 
prosecution also proved that the woman was the trustee of 
an illegitimate child who lived with her so it seems that 
this was a significant element in the prosecution case. 
If this means that she was the mother of that illegitimate 
child then the jury may have regarded her conduct as the 
more heinous because she should have been aware of the 
care required for a newborn child, and because she had 
compounded her earlier immorality, which perhaps could be 
excused once, by a repetition of immoral sexual conduct. 
In the recent New South Wales case mentioned previously 
condemnation for the woman on the basis that she had had 
several illegitimate children before the one who died 
appears to have been a significant factor.

Handley should be compared to R. v. Jane May78 where 
the child was left exposed immediately after birth and yet 
the mother was charged with concealment only, rather than 
the more serious offence of manslaughter. The case 
illustrates the extraordinary lengths to which domestic 
servants carrying illegitimate children would go in an 
attempt to avoid the odium and indeed ruin that would be 
caused by knowledge of their condition. The woman in this 
case, who was a servant in a farmhouse, went about her 
normal tasks on the day she gave birth including 
travelling to a nearby town four or five miles away by

7 8 (1867) 10 Cox C.C. 448.
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cart. On the return journey after a full day selling 
poultry in the market Jane asked the boy driving the cart 
to let her down and she went a little way back on the road 
behind a hedge where she was immediately delivered of a 
child. She left the child there, walked quickly after the 
cart and shortly overtook it. The boy said that she was 
gone behind the fence for no more than five minutes. She 
then walked the remaining distance home, approximately a 
mile and a half, and finished the rest of her duties.

Jane May was convicted of concealment at trial but on 
consideration of a reserved question of law by the Court 
of Appeal the conviction was quashed, the court ruling 
that the statute required the disposal of the dead body of 
a child. Here the child had been heard crying shortly 
after its birth and so was not dead when disposed of. In 
other cases where there was no clear evidence that the 
child was alive when disposed of then the presumption of 
dead birth would operate so as to presume that the child 
had never lived and therefore the conduct did constitute 
concealment of a dead body.79

The offence of concealment required that a woman had 
been delivered of a "child" whose dead body was 
subsequently disposed of. This raised the issue of 
whether the woman or anyone else assisting her was guilty 
of concealment where the "child" had been born before 
time. In R. v. Berriman8 0 bones of a newborn child had 
been found which on the medical evidence indicated a 
delivery between seven and nine months. The mother had 
confessed to burning the body of her newborn child but 
some aspects of the confession were ruled inadmissible. 
Earle J. directed the jury that concealment could not be 
committed "unless the child had arrived at that stage of 
maturity at the time of birth, that it might have been a

7 9

8 0

Ramsay Smith, op. cit., p.15. 
(1854) 6 Cox C.C. 388.
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living child",81 remarking that "[t]here is no law which 
compels a woman to proclaim her own want of chastity, and 
if she had miscarried at a time when the foetus was but a 
few months old, and therefore could have had no chance of 
life, you could not convict her upon this charge".82

The defendant in that case was acquitted although it 
is unclear precisely on what basis as there was also, due 
to the confession being improperly obtained, a want of 
admissible evidence to connect her with the bones.

A different approach was taken in R. v. Colmer83 
where the defendant was indicted for concealing the birth 
of a child born to one Elisabeth Fox. Elisabeth Fox had 
died in the course of the birth and the defendant was a 
woman friend who had assisted her at the birth.84 The 
evidence was that the woman had been delivered in the 
fourth or fifth month of her pregnancy and that the foetus 
was only the length of a man's finger although it had the 
shape of a child. Baron Martin said that there was 
nothing in the statute to limit the word "child" to a 
child likely to live and that it was sufficient that the 
foetus had the outward appearance of a child. The 
defendant was acquitted and so there was no need for Baron 
Martin's view to be tested on a reserved case. The issue 
also arose in R. v. Hewitt and Smith in 1866s5 but there 
the trial judge merely left it to the jury to say whether 
a less than seven month child was a child within the 
statute or only a foetus apparently without further 
guidance. The defendants were acquitted.

81 Ibid., at 390.
82 Ibid.
83 (1864) 9 Cox C.C. 506.
84 The facts are recited in Atkinson, S., "Life, 

Birth and Live Birth" (1904) 20 L.Q.R. 134 at 137.
4 F. and F. 1101.
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Baron Martin’s view, particularly as applied to the 
facts of that case, would seem to extend the reach of the 
criminal law to an unacceptable extent. The law has been 
resolved in New South Wales by sub-section 2 of the 
concealment of birth provision, Section 85 of the Crimes 
Act.

3. Concealment of birth in New South Wales

Concealment of birth first became an offence in New 
South Wales by virtue of the Australian Courts Act, 9 Geo 
IV c 83, of 1828. Section 24 of that Act provided that 
all "laws and statutes" in force in England at the passing 
of the Act were to be applied in the eastern colonies of 
Australia so far as they could be.* 86 Accordingly the 
Offences Against the Person Act passed earlier that year 
had effect in New South Wales. The 1861 English Act did 
not automatically apply to New South Wales, however, and 
the concealment of birth and related provisions were 
unaltered until the Criminal Law Amendment Act of 1883 
(NSW). Section 57 of that Act provided as follows:

Where any woman has been delivered of a child 
every person who by any act after its death 
wilfully conceals or endeavours to conceal the 
birth of such child whether it died before or at 
or after its birth shall be liable to
imprisonment for a term not exceeding four 
years. And any person tried for the murder of a 
child may if acquitted of such murder be
convicted under this section in case the 
evidence warrants such conviction.

As can be seen this provision departed substantially from 
its English precursors. It was not necessary to prove any 
disposition of the child’s body (the element of the
offence that had provided fertile ground for defence
lawyers in England) and the maximum penalty was four 
years, not two.

86 Castles, A., An Australian Legal History Law Book
Co., Sydney 1982, p.397.
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The 1883 provision was re-enacted in the Crimes Act 
1900 (NSW) save that the alternative verdict provision 
was extended to either murder or manslaughter.87 The 
substantive offence as set out in Section 85 was amended 
in 1924 in three respects: to add the requirement of a 
"disposition" (although not a secret one as in the English 
provision), substitute a maximum penalty of two years and 
to provide a defence where the child was born before the 
expiration of the twenty-eighth week of pregnancy. 
Section 85 now reads as follows:

(1) Whosoever by any disposition of the 
dead body of a child, whether the 
child died before or after or during 
its birth, wilfully conceals or 
attempts to conceal the birth of the 
child, shall be liable to imprisonment 
for two years.

(2) It shall be a sufficient defence to 
any charge under this section if the 
accused person shall satisfy the court 
or jury that the dead body in respect 
of which the disposition took place 
had issued from the body of its mother 
before the expiration of the twenty- 
eighth week of pregnancy.

The section has not been further amended. Equivalent 
provisions in relation to concealment of birth exist in 
all states and the Northern Territory.88 89

The reported Australian cases do not add a great deal 
to the jurisprudence of concealment of birth. In The 
Queen v. Jane Narden8 9 the New South Wales Supreme Court 
upheld the conviction of a young servant for concealment 
of birth. The defendant had denied her confinement to her

87 Sections 85, 22 Crimes Act 1900 (NSW).
88 Viet: 367 Crimes Act 1958; Qld: s 314 Criminal

Code; WA: s 291 Criminal Code; Tas: s 166 Criminal Code;
N.T.: s 171 Criminal Code; S.A.: s 83 Criminal Law
Consolidation Act 1935.

89 (1873) 12 S.C.R. (NSW) 160.
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employer and the doctor and police constable called by the 
employer but the dead body of a child was found concealed 
in bed clothes she had wrapped around her. The court held 
on the authority of R. v. Perry90 91 (referred to earlier) 
that the disposition need not be a permanent one.

R. v. Townsend9 1 is an illustration of the 
limitations of the 1828 statute which were remedied in 
England in 1861. In that case the grandmother of an
infant found dead in a privy was charged with murder and, 
in the alternative, concealment of birth. The charge of 
murder failed for want of proof that the child was born 
alive. It was held, consistently with the English 
authorities, that the presence of a piece of wood wedged 
in the child’s mouth was not enough to displace the common 
law presumption that the child was born dead. The charge 
of concealment failed because the law in South Australia 
of that time (Act No. 9 of 1859) was patterned on the 1828 
statute under which only the mother could be liable for 
concealment of birth.92

The 1883 New South Wales provision was interpreted in 
The Queen v. Mary Ann Smith.93 The defendant was charged 
with the murder of her newborn child whose body had been 
found buried in a creek. There was no evidence that she 
had placed the child there. The charge of murder was 
abandoned, but the defendant was convicted of concealment 
of birth and sentenced to two years imprisonment, a 
lengthy sentence, at least by English standards. The 
trial judge ruled that the jury need not find that she had 
buried the child's body, although there was no other 
evidence of any concealment except her denial of

90 Dearsly C.C. 471.
91 [1874] S.A.L.R. 72.
92 The effect of this limitation is discussed in 

footnote 61.
9 3 (1885) 1 W.N. (NSW) 162.
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confinement. On a reserved case it was held that the Act 
required "an act" and the mere denial that she had had a 
child was not such act. The decision would no doubt have 
been the same under the English provisions of 1828 or 1861 
as it was necessary to prove that the defendant had done 
something to dispose of the body.94

In the English statutes of 1828 and 1861 the one 
section provided for both the substantive offence of 
concealment of birth and its availability as an 
alternative verdict on indictment for murder.95 It was 
expressly provided in these sections that it was 
irrelevant whether the child was born alive96 (although it 
must have been dead when concealed).97 In New South Wales 
and Victoria, however, there are separate sections dealing 
with the substantive offence, and its availability as an 
alternative verdict.98

This provided the foundation for an ingenious 
argument in The King v. Donohue.99 In that case the jury 
acquitted the defendant of the murder of her newborn 
infant but convicted her of concealment of birth. They 
specially found that they were not satisfied that the 
child was born alive. On a stated case, her counsel 
argued that the alternative verdict provision, Section 464 
Crimes Act 1890 (Vic.), could only apply where the child 
could have been murdered i.e. was born alive. This had 
been held by Hood J. of the Victorian Supreme Court in

94 Cf R. v. Williams (1871) 11 Cox C.C. 684.
95 s 14 1828 Act, s 60 1861 Act.
9 6 Applied in R. v. Byrne reported in the Argus 23 

March 1860 (Victorian Supreme Court - F.C.).
9 7 Applied in R. v. Cameron, reported in the Argus, 

20 December 1856 (Victorian Supreme Court - Barry J.).
98 NSW: ss 85 and 22 Crimes Act 1900; Viet: ss 6,

421 Crimes Act 1958.
9 9 [1914] V.L.R. 195.
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R . v . Sonnie.1 0 0 The express provision that it was 
irrelevant whether or not the child was born alive only 
appeared in the section setting out the substantive 
offence, Section 57 of the same Act.

The argument was rejected, the Court holding that the 
legislature must have intended concealment to have the 
same sense in Section 464 as in Section 57.101 The jury 
might of course acquit of murder precisely because they 
were not satisfied that the child had been born alive, as 
indeed had appeared in that case. R. v. Sonnie was 
overruled.10 2

The most recent Australian reported case of 
concealment was decided in 1932. In R. v. Jacob103 Angas 
Parsons J. of the South Australian Supreme Court directed 
a jury that the South Australian offence requires an 
intention and an endeavour to conceal the birth of the 
child from the public at large, and not just from 
particular persons. He directed the jury that if they 
thought it possible that the defendant’s real intention in 
burying the body of her dead baby was merely to conceal 
the birth from her parents they must acquit her. This was 
consistent with older English authority The Queen v. 
Morris.10 4 In that case the defendant was acquitted of 
concealment under the 1828 statute on the basis of her 
statement that she would have buried the baby, which died 
when it fell onto the floor on its head in the course of 
delivery, in the churchyard only she was afraid of her 
father learning of the birth. It seems that a similar 
result would be arrived at in New South Wales, although 
the Act does not require a "secret" disposition. In both

10 0 (1895) 2 A.L.R. 43.
10 1 [1914] V.L.R. 195, at 197
10 2 Ibid., p.198.
10 3 (1932) S.A.S.R. 456.
10  4 2 Cox C.C. 489.
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Jacob and Morris the necessity for proof of an intention 
to conceal the birth of the child from the world at large 
was said to arise from the words "endeavour(s) to conceal 
the birth thereof" and not from the requirement of a 
secret disposition.

4. Conclusion

Concealment of birth no doubt fulfilled a useful 
function in the nineteenth century in cases where a woman 
was suspected of the murder of her newborn child. A jury 
which was reluctant to convict such a woman of murder 
could find the alternative verdict of concealment of birth 
a more palatable alternative than either conviction for 
murder or complete acquittal. The woman suspected of 
homicide would not escape the criminal law entirely but 
would avoid the harshness of the death penalty, although 
in practice this was almost always remitted by the Home 
Office in any event. The prosecution may have been unable 
to establish to the satisfaction of a jury sympathetic to 
the accused that the child had been born alive, fully born 
when killed and that an act of the mother accompanied by 
the necessary intention had killed it. But it did not 
face these difficulties in relation to the alternate 
verdict of concealment. As noted it was made explicit in 
the 1828 and 1861 Acts that "it shall not be necessary to 
prove whether the child died before, at, or after 
birth".10 5

But this was a practical justification rather than a 
morally or legally defensible one. Even in the nineteenth 
century there was considerable judicial opposition to the 
existence and use of the offence. This, as much as 
sympathy for the defendant, may have been the reason for 
the brevity of sentences imposed. In the reported cases 
the sentence was customarily one or two month's 
imprisonment, notwithstanding the two year maximum.

1 0  5 s 14 1828 Act, s 60 1861 Act.
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Concealment was a crime that could encompass many 
situations, from the strongest suspicion of murder to 
concealment of a still birth, where the only morally 
reprehensible conduct to Victorian eyes was the sexual 
conduct that led to an illegitimate pregnancy. And even 
here the mother may have been morally blameless if seduced 
or raped. In a verdict of concealment of birth the jury 
did not indicate their view of the surrounding 
circumstances and so the judge was without that guidance 
as to the sentence to be imposed. Baron Pollock in two 
letters to Baron Bramwell referred to this difficulty:

. . . The papers have been making a great fuss 
about the lenient sentences of Judges when women 
are convicted of concealing the birth by putting 
away the body. The fault is in the legislature, 
which made an imaginary crime, and wished to 
make the Judges parties to the fraud of 
convicting the accused of one thing and 
punishing her for another. I have no doubt the 
Legislature meant the Judges to give a very 
severe sentence when there had been foul play 
with the child, and a nominal sentence almost 
when there was no suspicion of anything wrong. 
But the Judges WON'T be parties to this kind of 
fraud - one can call it nothing else ...

and

... Practically I quite agree with you as to the 
imaginary crime of concealing a birth. As a 
fact, it is consistent with perfect innocence of 
anything, save want of chastity. It may also be 
connected with, and arise out of, a foul and 
cruel murder. All that the jury find is a fact 
consistent with perfect innocence, or possibly 
with great crime; then the Judge has to decide 
which. I have a rooted aversion to punish 
prisoners for a crime of which the jury have not 
found them guilty. You are quite right; I never 
did pass any such sentence as eighteen month’s 
or two year's imprisonment for concealing a 
birth. It should be for the jury, not the 
Judges to find that the child had not fair 
play.10 6

1 0  6 Cited in Ramsay Smith, op. cit.
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There would seem to be no convincing reasons in 
principle why concealment of the birth of a dead child 
should remain an offence in England and in the Australian 
states irrespective of proof of homicide. There is 
adequate provision in the Registration of Births, Deaths 
and Marriages Act 1973 NSW (which repealed the earlier 
enactment of 1899) to ensure that births and deaths are 
registered. Section 12 of that Act provides that "a 
parent" (which is defined to mean either parent in the 
case of a legitimate child or the mother in the case of an 
illegitimate child) shall notify particulars of the birth 
of a child within one month, and Section 23 provides for 
the notification of deaths by the occupier of the premises 
or a relative. Breach of either section is an offence 
carrying a penalty of imprisonment or fine or both.

Concealment of death as presumptive evidence of 
murder, while inordinately punitive, had some internal 
logic; the separate offence of concealment of birth that 
it developed into had none. Accordingly, calls for reform 
in the mid-Victorian period sought to ensure that women 
who killed their infants were convicted of an offence that 
had homicide as its central element, and not mere 
concealment. The earlier attempts to ensure homicide 
conviction by making it theoretically easier to convict 
for murder had failed. In the nineteenth century the 
debate shifted to calls for a new homicide offence, less 
than murder.
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CHAPTER 2

LESS THAN MURDER: A specific law of infanticide

The mid-Victorian period demonstrated a clear paradox 
in the public reaction to infanticide. On the one hand 
"infanticide", meaning the homicide of children (normally 
but not exclusively the newly-born) by their mothers, 
became a distinct social issue in the mid-nineteenth 
century, generating intense and widespread debate, both 
learned and popular.

On the other hand, juries who in their verdicts in 
particular cases had the opportunity to express community 
abhorrence for the crime of infanticide remained reluctant 
to convict those few women who were apprehended and 
charged.

1. Child murder as social issue

Examples of the intense public concern with 
infanticide in the mid-century are legion. Behlmer1 and 
Sauer2 refer to the many items in the popular press that 
began to appear on the finding of infant corpses in public 
places and the rising tide of infanticide, and these were 
matched by many articles in medical journals, legal 
periodicals3 and the more serious newspapers such as The

1 Behlmer, G.K., "Deadly Motherhood: Infanticide 
and Medical Opinion in Mid-Victorian England" (1979) 34 
Journal of the History of Medicine 403-427.

2 Sauer, R., "Infanticide and Abortion in Nineteenth 
Century Britain" (1978) 32 Population Studies 81-93.

3 Green's Index to Legal Periodicals which claimed 
to index all legal journals and all general journals with 
legal content in the English language had a separate subject 
heading "Infanticide" in the first volume, dealing with 
articles prior to December 1886, and nineteen separate 
entries under that heading. Most of the journal articles 
mentioned are not obtainable in Australian libraries but 
from their titles these articles expressed a broad social 
concern with the "problem" of infanticide and a questioning
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Times. Sauer reports that one writer to The Times in 1865 
received nearly 1000 replies to his request for 
suggestions as to how to reduce the problem of 
infanticide.4

It was generally believed that not only was "the 
terrible crime of child-murder"5 on the increase but 
official statistics in no way reflected the true incidence 
of the crime. Several London Superintendents of Police in 
the late nineteenth century claimed that infanticide was 
an every day occurrence and that ’not one case in a 
thousand comes to light'. In 1877 the head of the 
Hampstead police division stated that sixty-nine dead 
bodies had been given in charge to the police at that 
division in the previous year, the majority of them being 
newly-born infants.6 In a leading monograph of the period 
Dr William Ryan, who had earlier won a gold medal from the 
London Medical Society for an essay on infanticide 
asserted that:

the feeble wail of murdered childhood in its 
agony assails our ears at every turn, and is 
borne on every breeze. The sight is horrified 
as, day after day, the melancholy catalogue of 
murders meets the view, and we try to turn away 
the gaze in the hope of some momentary relief. 
But turn where we may, still are we met by the 
evidence of a wide spread crime. In the quiet 
of the bedroom we raise the box-lid, and the 
skeletons are there. In the calm evening walk 
we see in the distance the suspicious-looking 
bundle, and the mangled infant is within. By

as to the best legal way of preventing this social evil. 
Examples of titles are: "The best means of preventing
[infanticide] " in the Social Science Association 
Transactions of 1866 and "Can [infanticide] be diminished by 
legislative enactment?" in the Social Science Association 
Transactions of 1869.

4 Op. cit., p.90.
5 See p.371 of The Law Times of September 23, 1871.
6 Jones, D., Crime, Protest, Community and Police in 

Nineteenth Century Britain, Routledge & Kegan Paul, London 
1982 at p.122.
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the canal side, or in the water, we find the 
dead child. In the solitude of the wood we are 
horrified by the ghastly sight; and if we betake 
ourselves to the rapid rail in order to escape 
the pollution, we find at our journey's end that 
the mouldering remains of a murdered innocent 
have been our travelling companion; and that the 
odour from that unsuspected parcel truly 
indicates what may be found within.7 8

Behlmer dates the creation of infanticide as a 
significant social problem precisely to the 1860s. Sauer 
is more general in putting the developing public concern 
between the period 1840-1880. Undeniably in the mid- 
century official statistics as to the incidence of 
infanticide rose sharply. Evidence to the Commission into 
Capital Punishment 1864-1866 was that committals for trial 
for concealment of birth rose from approximately forty per 
year in 1834-1836, to an average of sixty per year in the 
four years 1837-1841, thence to an average of 115 per year 
in the four years 1852-1856 and 130 per year in the four 
years 1857-1861.® Interestingly, the number of convictions 
appears significantly less. In the years 1857-1859, for 
example, the average annual number of convictions for 
concealment of birth was sixty-two9 and this would include 
women who were committed on trial for murder but convicted 
of the lesser offence of concealment only.

Approximations of the actual murder rate, as opposed 
to conviction rate, gave an even worse picture. The 
Registrar-General's Reports noted that the number of cases 
of child-murder rose from fifty-two in the two years 
1838-1839 to an average annual figure of 159.4 in the

7 Infanticide: Its law, prevalence, prevention and 
history, London 1862 at pp.45-46 quoted in Behlmer, op. cit. at p.404.

8 These figures are quoted by Davies, D. Seaborne, 
"Child Killing in English Law" (1937), 1 Modern Law Review 
203-223, 269-287 at p.218.

9 Sauer, op. cit., p.86.
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decade 1862-1871.10 Behlmer notes that this was 
equivalent to a rate of 21.3 murders per 100,000 children 
aged one year or under as opposed to an annual figure in 
England and Wales today of about three murders per 100,000 
children in their first year.11

There may have been more complex reasons for the 
dramatic increase in reported infanticide and the 
accompanying public concern in the 1860s than the rise in 
actual infanticide the figures at first blush suggest. 
The system of payment of coroners acted to discourage the 
holding of inquests until the County Coroners Act of 1860. 
Once coroners no longer had to justify the holding of an 
enquiry to a niggardly bench of justices to recover their 
fees they were freed to hold inquests in a far greater 
number of cases. As a matter of course as the number of 
inquests rose, so did the number of verdicts of wilful 
murder. Behlmer discusses this change in illuminating 
detail.12

Particular coroners with medical training were also 
extremely influential in shaping the extent and nature of 
the debate about infanticide. Edwin Lankester who became 
the coroner for Central Middlesex (broadly speaking 
central London containing about one third of the 
metropolitan population) in 1862 was an especially ardent 
and influential campaigner against infanticide. It is 
striking that from 1862 to 1866 his district alone 
accounted for more than half of all reported infanticides 
in England and Wales.13

Behlmer mentions other factors that he claims played 
a role in the creation of infanticide as a social problem

10 Behlmer, op. cit., p.423.
11 Ibid.
12 Op. cit.
13 Sauer, op. cit., p.86.
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in the 1860s. One was the expansion of the press which in 
a time of peace was searching for sensational domestic 
issues and another the revelation of systematic 
infanticide in British India.14

The increasing public concern from the middle of the 
nineteenth century with the protection of child life and 
the improvement of conditions for children generally may 
also have played a part. This concern was reflected in an 
increasing body of legislation regulating the working 
conditions of children, the creation of a public education 
system, and the formation and activities of societies for 
the prevention of cruelty to children.15

There are interesting parallels and contrasts to be 
drawn between the creation of infanticide as a social 
problem in the 1860s and the discovery or rediscovery of 
baby battering and neglect in the 1960s and wife battering 
in the 1970s in England, the United States and thence 
Australia. In each case an aspect of human relations 
which had undoubtedly existed to greater or lesser degree 
throughout western history became identified as a 
"problem" needing solution and spawned an enormous amount 
of popular and professional discussion. In the case of 
wife battering it was the burgeoning women's movement that 
gave the impetus to the debate i.e. it was the protests of 
the victims that led to the public discussion and 
legislative reform we have seen in the last ten years in 
Australia, England and the United States. But with 
infanticide in the nineteenth century and "baby battering" 
in the twentieth it has been "experts", and largely 
medical experts, in each case that have identified and

14 Behlmer, op. cit., pp.406-407.
1 5 The Law Times of October 14, 1899 reports at

p.513 a paper given by W.P. Fullager at the Annual 
Provincial Meeting of the English Law Society of that year 
which gave a rousing if rather fulsome account of the 
advances made in the protection and enhancement of child 
life by English legislation in the late nineteenth century.



61

defined the problem. It is perhaps for this reason that 
there has been very little discussion of violence towards 
children from a feminist perspective i.e. a perspective 
that seeks to see the relationships between male dominance 
and the social and economic inequality of women and 
violence in the family. Violence towards children has 
continued to be seen as the act of aberrant, or sick, 
individuals rather than an expression of the strains and 
pressures of a particular social organisation on women and 
men.

Infanticide by the overt violence of the mother was 
not the only form of child killing to excite concern in 
the mid-nineteenth century. Single women eking out a 
living in the fields, the new factories or in domestic 
service often had no choice but to leave their infant 
children with so-called "baby farmers", women who 
undertook the care of large numbers of unwanted children 
for a fee. The death rates amongst children left in such 
care were notoriously high16 and it was often said that 
the intention of both mother and the nurse was that the 
infant should die shortly from neglect, starvation or the 
use of opiates. The calculated homicide of infants 
enrolled in Burial Clubs for their insurance money was 
also something of a sensation in the nineteenth century.17

Two highly publicised trials focussed attention on 
baby farming and led to calls for changes in the law. 
After the trial of Charlotte Winsor in 1865 on charges 
relating to her child-disposal business London's Harveian 
Society conducted a study of infanticidal practices and in 
1867 urged the government to implement a wide-ranging 
series of reforms aimed at stemming systematic

16 Sauer, op. cit., p.87.
17 For examples see Jones, A., Women Who Kill Holt 

Rinehart and Winston, New York 1980 pp.63-139; Sauer, op. 
cit., and Langer, W. , "Infanticide: A Historical Survey",
History of Childhood Quarterly 1, 1974, pp.353-365 at
p.360.
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infanticide. No action was taken at that time but the 
calls for reform were reactivated after the trial of 
Margaret Waters, Sarah Ellis and Mary Hall in 1870 for the 
murder of children in their care. Margaret Waters, who 
practised in Brixton, was convicted and executed. In the 
public revulsion that followed this case the House of 
Commons set up a committee to inquire into baby-farming 
which discovered that without active violence babies 
frequently died from being given improper or insufficient 
food, opiates and other drugs or from the ill-effects of 
over-crowded rooms, bad air, lack of cleanliness and 
neglect.18

A core of doctors who had called for reform in 1867 
formed the Infant Life Protection Society in 1870. After 
pressure from this organisation and editorials in leading 
journals such as The Law Times,19 significant reforms were 
introduced which were directed at systematic infanticidal 
practices.

The Infant Life Protection Act of 1872 provided for 
the compulsory registration of all houses in which more 
than one child under the age of one were cared for for 
more than twenty-four hours. The Bastardy Laws Amendment 
Act of 1872 increased the child support responsibilities 
of the fathers of illegitimate children (the intention 
being to alleviate the poverty seen as a cause of 
baby-farming) and the Registration Act of 1874 took steps 
to curb the burial practices that had allowed infanticide 
to flourish. Section 18 of that Act provided that it was 
unlawful to bury the body of a deceased child as if it was 
still-born (and so need not be registered at birth) and 
that the person burying the body of a still-born child was 
to require a certificate from doctor, parent or person 
attending the birth that the child had indeed been 
still-born. Section 19 placed limitations on the practice

1 8 

1 9

Langer, op. cit., p.361.
September 23, 1871, p.371.
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of placing more than one body in the same coffin for 
burial, a practice which had allowed multiple burials 
under one certificate.

All historical commentators agree that less was heard 
of infanticide in the popular and medical press in the 
last quarter of the century.20 It seems that doctors, who 
had been so influential in calling for reforms to deal 
with systematic child killing, were either satisfied of 
the success of their efforts or moved to new topics of 
concern. Legislative action having been taken it may have 
appeared that the problems had been solved. Although it 
is difficult to estimate the incidence of individual or 
systematic infanticide with complete accuracy, Sauer 
suggests that the incidence of infanticide did decline 
towards the end of the century as better contraception and 
safer abortions became available to women wishing to 
control their fertility.21 He notes that committals for 
trial on the charge of concealment of birth dropped from 
103 in 1871-75 to forty-four in 1896-1900.22

For lawyers, however, concerned as they were with 
particular cases of women charged with murder of their 
infant children or concealment of birth the issue remained 
a live one throughout the century. An editorial in The 
Law Times of September 23, 1871 expressly linked the then 
current concern with the evils of baby farming with a call 
for reform of the general law of murder as it applied to 
women charged with the murder of their infant children.

We are inclined to think that the sooner capital 
punishment in respect of child murder - that is, 
when a party accused is the mother of the 
murdered infant - is abolished, the better, for 
there will be a greater likelihood of such women

20 Behlmer, op. cit., p.427; Sauer, op. cit., p.91; 
Langer, op. cit., p.361.

2 1

2 2

Op. cit., pp.90 et seq. 
Ibid., p.91.
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meeting with severe punishment than there is at 
present, when juries are forced, as it were, to 
find a wrong verdict in order to save a woman 
from the gallows. ... it is always a mistake to 
make laws too harsh or severe. Our object 
should be to make punishment more certain; and 
this we are assured will never be accomplished 
until imprisonment be substituted for capital 
punishment under the circumstances already 
alluded to.23

The concern was that juries were reluctant to convict of 
murder because it carried the death sentence and that as a 
result women were avoiding due punishment by conviction 
for concealment only or complete acquittal.

2. Calls for reform and the Infanticide Acts of 1922 and 
1938

Dissatisfaction with the application of the ordinary 
law of murder and the use of concealment of birth in these 
cases was first crystallised in the evidence of judges 
given to the Commission into Capital Punishment in 1864- 
1866 which I have referred to earlier. The report of the 
Commission, published in 1866 in the middle of the 
infanticide scare, called for changes in the law in 
relation to child murder. Thereafter there was a series 
of legislative proposals for change , beginning with the 
Homicide Law Amendment Bill of 1872, until the Infanticide 
Act was passed in 1922.

There seems to have been a number of reasons for the 
extraordinary persistence of these attempts to change the 
law in relation to child murder, which began as part of 
general efforts to tidy up the criminal law but continued 
long after these efforts had been abandoned.24 Seaborne

23 pp.371-372.
24 Walker, N., Crime and Insanity in England Vol.1: 

The Historical Perspective, University Press, Edinburgh 
1968, p.129.
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Davies, the author of an exhaustive survey of the law of 
child murder and these attempts at reform which appears to 
have played an influential role in the 1938 reforms,25 
argues that:

The really decisive factor in the achievement of the reform was not so much the public sympathy 
for mothers . . . but the judicial sentiment 
against the 'solemn mockery' (the words of 
Keating J.) favoured by a system which compelled 
the Judges to pass the death sentence on persons 
in a class of case in which it had not been 
executed since 1849.26

Also influential was the view expressed in the Law 
Times article of September 23, 1871 referred to earlier
that women were escaping the full rigour of the law by 
acquittal or conviction of concealment of birth only.

Reasons other than certainty of conviction were 
sometimes articulated. Fitzjames Stephen QC, more 
thoughtful than some commentators and witnesses to the 
Commission, suggested that child murder is not so heinous 
as other forms of murder because of the nature of the 
victim:

You cannot estimate the loss to the child 
itself, you know nothing about it at all. With 
regard to the public it causes no alarm, because 
it is a crime which can be committed only by 
mothers upon their newly born children.27

He also based his view that this form of murder was 
less heinous on the physical and mental state of the 
offender at the time and so foreshadowed the eventual form 
that the specific offence of infanticide was to take:

Op. cit.
Seaborne Davies, op. cit., pp.284-285.

Quoted in Walker, op. cit., p.128.



66

. . . women in that condition do get the stronger 
symptoms of what amounts almost to temporary 
madness, and ... often hardly know what they are 
about, and will do things which they have no 
settled or deliberate intention whatever of 
doing ...2 8

In its final form the Infanticide Act of 1922, which 
was the precursor of the modern law of infanticide in New 
South Wales, required as an element of the offence that 
the balance of the woman’s mind was disturbed by reason of 
the effects of giving birth. This would suggest that 
compassion for mental disturbance and an association 
between childbirth and mental disturbance were the prime 
motives leading to the reform. In fact, these were only 
some of the considerations that led commentators to call 
for a special class of homicide. First, the early 
attempts at reform spoke of a woman who was physically 
agitated from the birth, not mentally unstable. Secondly, 
the original promoters of reform were as much, if not 
more, concerned with social conditions such as poverty, 
abandonment by the father, and social disgrace as with the 
effect on the woman’s state of mind of giving birth. A 
stress on the woman's state of mind appears to have become 
a convenient catch-all for all the other concerns. For 
example, Stephen's evidence to the 1866 Commission 
commented not only on the woman's state of health, but 
also on the associated social factors which excited 
sympathy in juries:

The operation of the criminal law presupposes in 
the mind of the person who is acted upon a 
normal state of strength, reflective power, and 
so on, but a woman just after child-birth is so 
upset, and is in such a hysterical state 
altogether, that it seems to me you cannot deal 
with her in the same manner as if she was in a 
regular and proper state of health ... Besides 
that, there is a strong sympathy, which it is 
never safe to neglect and which will always 
exist, with the miserable condition of the 
woman; and there is a sort of feeling (I do not 
say it is very reasonable, and I do not know

2 8 Ibid.
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exactly how to connect it with the fact) as a 
general rule against the father of the child, 
who goes unpunished, which makes its way with 
juries and with the public. It seems to me that 
that being so, and as you have to legislate for 
human nature as you find it, it would be a very 
desirable thing to pass a special statute . . . 
enacting that any woman who killed her new-born 
child with intent to conceal the birth should be 
liable to the severest secondary punishment in 
the discretion of the judge ...29

When the law of infanticide dealt only with homicide 
shortly after the birth of the child a disturbance in the 
mother's state of mind could be assumed to flow from the 
physical effects of the birth. Particularly if she was 
unattended, the woman might well be in considerable 
distress and shock at this time, although not mentally 
disturbed. When the period of time within which the 
offence could be committed was extended to twelve months, 
however, this was justified by a continuing imbalance of 
mind. This is consistent with normal principles of 
criminal responsibility and there was an internal logic 
and consistency within the section in tying the continuing 
imbalance of mind to a maternal function, lactation, 
although scant medical foundation for such a link. What 
it did, however, was to cast a different light on the 
original requirement of disturbance of mind from the 
effects of giving birth. By the time of the first 
thorough review of the infanticide law in the Report of 
the Butler Committee on Mentally Abnormal Offenders in 
1975,30 this requirement was interpreted as requiring a 
true mental disorder, although I would argue that this is 
a distortion of history. This issue is addressed further 
in Chapter 9.

The first of the legislative proposals which followed 
the Capital Punishment Commission that included a proposal

29 British Parliamentary Papers 1866, Vol.21,
pp.291-2 quoted in Davies, op. cit., p.269, fn.13.

30 Committee on Mentally Abnormal Offenders, 
Report, HMSO, London 1975.
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in relation to women killing their new-born children was 
Russell Gurney's Homicide Law Amendment Bill of 1872.31 
It is of interest that the first baby farming legislation, 
the Infant Life Protection Act, was introduced the 
preceding year. The Gurney Bill provided that if a woman 
murdered her child "at or soon after birth and whilst 
deprived of her ordinary powers of self control by the 
physical effects of the birth" (emphasis added), the trial 
Judge in his discretion could sentence her to penal 
servitude for any term of not less than five years.32 The 
Homicide Bill, which was substantially drafted by 
Fitzjames Stephen, was re-introduced in 1874. The 
infanticide section was changed to provide that homicide 
by the woman when she is deprived of the power of self 
control by "any disease or state of mind or body produced 
by bearing the child whose death is caused" should be 
dealt with as manslaughter (emphasis added). The Bill 
appears to reflect Stephens' views given to the Commission 
as to the lack of self control of a woman in this 
situation. By his use of the phrase "self control" he 
equated the effects of giving birth with the effects of 
provocation which also reduced murder to manslaughter.

A Select Committee recommended that the Homicide Bill 
not be proceeded with as it was only a partial attempt at 
codification of the criminal law. In Fitzjames Stephens' 
attempt at complete codification of the criminal law in 
the Criminal Code (Indictable Offences) Bill of 1878 he 
repeated the proposal that a mother who killed her child 
at or immediately after its birth was to be punished as 
for manslaughter if she was, at the time, "deprived by 
reason of bodily or mental suffering of the power of self 
control." Interestingly, it doesn't appear to have been 
required by this draft that the bodily or mental suffering

31 The following historical account of the various 
legislative proposals is drawn largely from the exhaustive 
survey by Seaborne Davies although I discuss the proposals 
from my own perspective.

32 Davies, op. cit., p.271.
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be caused by the effects of giving birth although that 
was, no doubt, still the underlying intention. The draft 
Code was not proceeded with but in the months of 
consideration of Stephens' draft, his infanticide 
provisions were replaced by two novel provisions 
penalising women who, with the intent either that the 
child should not live or with the intent to conceal the 
birth, neglected to provide reasonable assistance for 
their own delivery.33 These quite extraordinary sections 
penalised women for hasty or unexpected delivery, 
ignorance of the process or simply poverty. They did not 
appear in any subsequent attempts to amend the law.

There was no further attempt to amend the law until 
1908 although the baby farming legislation was 
strengthened several times. In that year and in the 
following year, there were attempts to avoid the "solemn 
mockery" of passing the death sentence by providing that 
the Court could sentence the woman convicted of child 
murder to a sentence of penal servitude for life or any 
lesser sentence or (in the 1909 Bill) merely record the 
death sentence rather than passing it which effectively 
meant a reprieve. The pendulum returned to the creation 
of an alternate offence equivalent to manslaughter by an 
amendment moved by Lord James that if a mother who had not 
recovered from child birth killed her infant the judge 
could direct the jury that they might acquit of murder and 
convict of manslaughter.

Another amendment suggested at this time which met 
with some agreement from the Lords though, in the event, 
was not proceeded with, showed the continuing influence of 
compassion for circumstances other than the woman's mental 
condition. Lord Ashbourne moved an amendment that the 
judge could direct a verdict of manslaughter in other 
mitigating circumstances such as the desertion of the

3 3 Davies, op. cit., p.276.
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father, expulsion from her family, unemployment, sickness 
or destitution.34

The 1909 Bill was not proceeded with. In 1922 a Bill 
was introduced which resembled the amended Bill of 1909 
with the difference that it simply left it open to the 
jury to bring in a verdict of manslaughter rather than 
murder and did not permit the judge to direct them to do 
so. The alternative verdict applied where the woman at 
the time of the killing "had not recovered from the effect 
of giving birth to the child".35 In an apparent attempt 
to narrow the Bill, the Lord Chancellor, Lord Birkenhead, 
moved an amendment restricting the alternative verdict to 
cases where the child was "newly born" and adding a rider 
to the requirement that the woman not have fully recovered 
from the effect of giving birth by adding "and by reason 
thereof the balance of her mind was disturbed". In this 
form the Bill was passed. The relevant provisions of the 
Infanticide Act 1922 were as follows:

THE INFANTICIDE ACT, 1922 
(12 & 13 Geo.5, c.18)

An Act provide that a woman who wilfully causes the death 
of her newly-born child may, under certain 
conditions, be convicted of infanticide.

[20th July, 1922]
1. Conviction for infanticide in certain cases
(1) Where a woman by any wilful act or omission causes 

the death of her newly-born child, but at the time of 
the act or omission she had not fully recovered from 
the effect of giving birth to such child, and by 
reason thereof the balance of her mind was then 
disturbed, she shall, notwithstanding that the 
circumstances were such that but for this Act the 
offence would have amounted to murder, be guilty of 
felony, to wit of infanticide, and may for such 
offence be dealt with and punished as if she had been 
guilty of the offence of manslaughter of such child.

3 4

3 5

Davies, op. cit., p.279.
Walker, op. cit., p.130.
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(2) Where upon the trial of a woman for the murder of her
newly-born child, the jury are of opinion that she by 
any wilful act or omission caused its death, but that 
at the time of the act or omission she had not fully 
recovered from the effect of giving birth to such 
child, and that by reason thereof the balance of her 
mind was then disturbed, the jury may,
notwithstanding that the circumstances were such that 
but for the provisions of this Act they might have 
returned a verdict of murder, return in lieu thereof 
a verdict of infanticide.

(3) Nothing in this Act shall affect the power of the 
jury upon an indictment for the murder of a 
newly-born child to return a verdict of manslaughter, 
or a verdict of guilty but insane, or a verdict of 
concealment of birth, in pursuance of section sixty 
of the Offences against the Person Act, 1861.

(4) The said section sixty shall apply in the case of the 
acquittal of a woman upon indictment for infanticide 
as it applies upon the acquittal of a woman for 
murder, and upon the trial of any person over the age 
of sixteen for infanticide it shall be lawful for the 
jury, if they are satisfied that the accused is 
guilty of an offence under section twelve of the 
Children Act, 1908, to find the accused guilty of 
such an offence and in that case that section shall apply accordingly.

This was the first time that the phrase "the balance 
of her mind was disturbed" had appeared in this connection 
although, as we have seen, there were earlier references 
in the Stephens' draft to women being deprived of their 
ordinary powers of self control due to the effects of the 
birth.

I have argued elsewhere3 6 that there is a qualitative 
difference between defences which stress impulsive lack of 
self control and those which refer to some imbalance of 
the mind. The first speaks of the defendant as an 
ordinary person whose response due to the provocation or 
particular fact said to deprive her of self control was an 
understandable and ordinary one even if not justified as 
it would be in the case of self defence. References to 36

36 Lansdowne, R. and Bacon, W. , Women Homicide 
Offenders in N.S.W. report for the Feminist Legal Action 
Group, Sydney 1982.
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"the mind" immediately raise the implication that the 
defendant was in some way abnormal, or even if not 
abnormal, certainly sick. This is particularly the case 
in relation to diminished responsibility compared with 
provocation as diminished responsibility uses the words 
"abnormality of mind", but the distinction also applies to 
some extent between the words finally adopted in the 
Infanticide Act and the earlier linking of the effects of 
giving birth with deprivation of powers of self control. 
In practical terms, for those cases where the woman killed 
her child immediately after its birth, there may have been 
little distinction between lack of her ordinary power of 
self control and distress sufficient to disturb the 
balance of her mind. It was when the availability of the 
offence was extended to mothers who killed children up to 
the age of twelve months and so the possibility of mental 
disturbance from the birth or lactation for as long as 
twelve months was raised that the mental condition for 
infanticide began to approximate insanity or diminished 
responsibility rather than the temporary loss of self 
control of an ordinary person due to shock and distress.

The other effect of Lord Birkenhead's wording was 
that there was no causal link required to be proved 
between the disturbance of mind and the offence. It was 
no doubt assumed that this causal connection would always 
be apparent.

The Infanticide Act of 1922 was limited to the 
killing of the "newly born" child and cases soon arose 
where the child was several weeks old at the time it was 
killed. Different approaches were taken by the judges. 
Shearman J. in a case at Reading Assizes in October 1923 
left to the jury as a question of fact whether a child of 
six weeks was "newly born".37 Talbot J. took a different

3 7 Justice of the Peace and Local Government Review, 
10 December 1927, p.940.
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approach in the case of Mary 0' Donoghue.3 8 She was 
convicted on 13th October, 1927 of the murder of her 
infant child who was thirty-five days old at the time and 
was sentenced to death. The admitted facts in the case 
showed that Ms. O'Donoghue had been in great distress at 
the time of the birth for some weeks from poverty and
malnutrition and had only just obtained employment when 
she killed the child. The trial judge Talbot J. had ruled 
that there was no evidence to go to the jury on the 
question of infanticide although there was evidence on the 
question of insanity as a child of thirty-five days old 
could not be said to be "newly born". Ms. O'Donoghue was 
sentenced to death but her sentence was commuted to one of 
penal servitude for life before her appeal against the
trial judge's ruling.

The Court of Appeal held that the trial judge made no 
error of law in holding with reference to a child of more 
than a calendar month of age that there was no evidence 
upon which he could invite or permit a jury to find that 
the child was newly born within the meaning of the
statute.38 39 The Court declined to define the expression 
"newly born child". 0'Donoghue was followed in 1934 in a 
case where the child was twenty-four days old.40

The report of R. v. O'Donoghue does not disclose how 
long a period of her life sentence Ms. 0'Donoghue in fact 
had to serve. No doubt, her lawyers in mounting the
appeal hoped that if she was convicted of infanticide 
rather than murder she could expect a sentence 
substantially less than life. Nigel Walker in Crime and 
Insanity in England provides figures showing that in the 
years 1923-1927 approximately fifty per cent of women 
convicted of infanticide were imprisoned and that in 1923

38 R. v. O'Donoghue (1927) 20 Cr. App. R. 132.
3 9 Ibid., p.136.
4 0 Justice of the Peace and Local Government Review, 

5 February 1938, p.85.
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one woman was sentenced to four years penal servitude, 
another to three years.41

The consequences of the decision of the Court of 
Appeal in 0'Donoqhue were criticised at the time, for 
example, in the Justice of the Peace and Local Government 
Review of 10th December, 1927. The decision was also 
criticised by Seaborne Davies in his seminal article in 
the first edition of the Modern Law Review in March 1938. 
The deficiency in the law was drawn to the attention of 
the public and legislature again in 1936 in R. v. Hale4 2 
where the victim was three weeks old at the time it was 
killed by its mother. A member of the House of Lords, 
Lord Dawson of Penn, gave medical evidence for the defence 
that she was suffering from puerperal insanity at the 
time.

The mother had inflicted throat injuries on herself 
at the same time as she killed the child, her second. The 
evidence was that three weeks after the birth of her first 
child she had also displayed symptoms said to indicate 
puerperal insanity. The trial judge Humphries J. 
considered himself bound by the decision in R . v . 
0' Donoqhue (although the child was older in that case) and 
directed the jury that infanticide was not available. He 
expressed the hope that Parliament would amend the law to 
define "newly born" as under a month old. Mrs. Hale was 
found guilty, but insane.

As a result of those cases further reform was 
proposed by the Infanticide Bill 1936. This would have 
allowed the killing of infants up to the age of eight 
years to be exempted from the death penalty and would have 
widened the definition of the mother's state of mind to 
include "distress and despair arising from solicitude for

4 1 

4 2

Walker, op. cit., p.133.
The Times, 22 July 1936, p.13.
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her child or extreme poverty or other causes”.43 This 
Bill lapsed on the King's abdication but was a continuing 
indication of the view that social conditions as much as 
mental disturbance could mitigate a homicide of a child.

In late 1937 Lord Dawson, the medical expert in Hale, 
introduced a Bill which subsequently became the 
Infanticide Act of 1938. The Bill did not adopt the 
suggestion in that case of defining newly born as being 
under one month old but instead extended the availability 
of the offence and alternative verdict to what would 
otherwise be murders committed on children to the age of 
twelve months. This extension of time was made plausible 
in medical terms by relating the woman's mental imbalance 
to either the effects of lactation or the birth. The 
twelve-month period was a reflection of the Home 
Secretary's practice in fact of commuting the sentence of 
death passed on a woman who killed a child under the age 
of twelve months. It was also a harkening back to earlier 
proposals in 1909 when the twelve-month period had been 
adopted in a draft bill. The relevant provisions of the 
Infanticide Act 1938 (which have not been amended to date) 
are as follows:

THE INFANTICIDE ACT, 1938 
(1 & 2 Geo.6 c.36)

An Act to repeal and re-enact with modifications the 
provisions of the Infanticide Act, 1922.

[23rd June 1938]
1. Offence of infanticide
(1) Where a woman by any wilful act or omission causes 

the death of her child being a child under the age of 
twelve months, but at the time of the act or omission 
the balance of her mind was disturbed by reason of 
her not having fully recovered from the effect of 
giving birth to the child or by reason of the effect 
of lactation consequent upon the birth of the child, 
then, notwithstanding that the circumstances were

4 3 Walker, op. cit., p.132; Davies, op. cit., p.286.



76

such that but for this Act the offence would have 
amounted to murder, she shall be guilty of felony, to 
wit of infanticide, and may for such offence be dealt 
with and punished as if she had been guilty of the 
offence of manslaughter of the child.

(2) Where upon the trial of a woman for the murder of her 
child, being a child under the age of twelve months, the jury are of opinion that she by any wilful act or 
omission caused its death, but that at the time of 
the act or omission the balance of her mind was 
disturbed by reason of her not having fully recovered 
from the effect of giving birth to the child or by 
reason of the effect of lactation consequent upon the 
birth of the child, then the jury may, 
notwithstanding that the circumstances were such that 
but for the provisions of this Act they might have 
returned a verdict of murder, return in lieu thereof 
a verdict of infanticide.

(3) Nothing in this Act shall affect the power of the 
jury upon an indictment for the murder of a child to 
return a verdict of manslaughter, or a verdict of 
guilty but insane, or a verdict of concealment of 
birth, in pursuance of section sixty of the Offences 
against the Person Act, 1861, except that for the 
purposes of the proviso to that section a child shall 
be deemed to have recently been born if it had been 
born within twelve months before its death.

(4) The said section sixty shall apply in the case of the 
acquittal of a woman upon an indictment for 
infanticide as it applies upon the acquittal of a 
woman upon an indictment for murder.

2.
(1) This Act may be cited as the Infanticide Act, 1938.
(2) This Act shall not extend to Scotland or Northern 

Ireland.
(3) The Infanticide Act, 1922, is hereby repealed.

The discussion in legal journals about the 0 1Donoghue 
and Hale cases, and the reform to the law that should 
follow, show an interesting shift in the public debate. 
The infanticide law was initially designed to meet the 
case of a desperate woman who, having concealed her 
illegitimate pregnancy for fear of social disgrace and 
consequent poverty, continued the concealment by killing 
the child shortly after its birth. Viewed in this way, it 
was entirely appropriate to limit the ameliorative
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provision to "newly born" children. But by the 1920s at 
least the distinctive characteristic of these homicides 
was considered to be the disordered condition of the 
mother's mind, rather than the temporal relationship to 
the child's birth and so intention to conceal the birth. 
Infanticide became a crime more closely linked to insanity 
than to concealment of birth.

In the discussion in the Justice of the Peace and 
Local Government Review of 10 December, 1927, which 
followed the 0'Donoqhue case for example it was argued 
that the express limitation to cases where the child was 
newly born should be removed because it was the mental 
element which was the most material.44 In a discussion in 
that journal of 5 February, 1938 in relation to the 
Infanticide Amendment Bill of 1937 it was said that there 
was no need to have a limit of twelve months because women 
in this situation were necessarily mentally disturbed. 
"It is impossible to regard them as criminals, and their 
cases should be viewed from the medical rather than the 
formal legal standpoint".45 In undoubtedly the most 
influential discussion of the need for reform that 
preceded the 1938 amendments Seaborne Davies argued in the 
Modern Law Review in relation to the decision of the Court 
of Criminal Appeal in 0'Donoghue that "(t)he words "newly- 
born" should not have been elevated to the status of being 
decisive of the whole scope of the reform .... the vitally 
important matter was the mother's mental derangement 
post and propter the birth".46 Infanticide had become 
medicalised: the mother's state of mind, which was 
initially convenient shorthand for the whole range of 
distressing circumstances surrounding a concealed 
illegitimate pregnancy and birth, had become the raison 
d'etre of the offence.

4 4 

4 5 

4 6

p.940.
p. 85.
Davies, op. cit., p.283.
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3. The medicalisation of infanticide

There are probably a number of factors that inter
related to produce this medicalisation of infanticide. 
The shift in perception of infanticide from the act of a 
desperate, but otherwise ordinary woman, to the act of a 
mentally disturbed one had some justification in the type 
of cases coming before the courts. In the eighteenth and 
early nineteenth centuries case records and contemporary 
accounts suggest that the bulk of cases involved infants 
killed immediately after birth as a continuation of a 
concealment of the pregnancy. With the increasing use of 
abortion and contraception later in the nineteenth 
century4 7 it seems that there were fewer of these types of 
infanticides, and fewer of these cases, where a non-insane 
motive was easily distinguishable, coming before the 
courts. Committals for trial on charges of concealment of 
birth, one indication of the rate of this traditional type 
of infanticide, more than halved over the second half of 
the century from a peak of 130 per year in the years 1857- 
186148 to forty-four in 1896-1900.49

In cases where the woman was married or some time had 
passed since the birth insanity may have seemed the only 
explanation for the otherwise unthinkable. These cases 
always existed but they were far less prominent compared 
to the earlier flood of killings of newly-born bastard 
children. As these decreased in number so did the 
"insane" killings appear more prominent, to the point 
where, as in the New South Wales cases I studied, the 
"traditional" neonaticides were far fewer in number than 
cases where the child was killed some time after birth and 
the mother was diagnosed as mentally disturbed at the 
time.

4 7 

4 8 

4 9

Sauer, op. cit.
Davies, op. cit., p.218. 
Sauer, op. cit., p.91.
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There was also the influence of classical principles 
of criminal responsibility which have largely shaped the 
criminal justice system. According to these principles, 
persons who engage in criminal conduct can only be excused 
or have their responsibility diminished if they are not in 
full command of their assumed powers of will (or self- 
control) and mental stability. These principles no doubt 
influenced the original choice of words for the 
Infanticide Act 1922 and the proposals that preceded it, 
although the reformers intended environmental factors and 
social distress to also be encompassed.

There had long been an association in medical-legal 
discourse between infant killing and insanity. Roger 
Smith, in his examination of all criminal lunacy trials 
between 1840 and 1870 in Britain, states that these cases 
played an important part in the development of forensic 
medicine between the 1780s and 1830s.50 As the examples 
in the earlier section illustrated a finding of insanity 
was one way of avoiding a conviction for murder and so 
death sentence where the child was not new-born and so no 
argument about live birth could be advanced. Defence 
counsel eager to avoid conviction would call medical 
evidence of insanity, or even without expert evidence 
would put forward that defence; the judge, also keen to 
avoid the "solemn mockery" of the death sentence, would 
allow the submission to go before the jury, even perhaps 
against his better judgment as Bramwell B. suggested in 
the case described earlier, and the jury would utilise 
this method of expressing compassion.

Thus a jurisprudence of insanity linked to childbirth 
developed, which owed as much to attempts to express 
compassion for distressing circumstances as it did to 
contemporary medical opinion. Roger Smith notes that 
records from Bethlem, the institution for the criminally

50 Smith, R., Trial by Medicine: Insanity and 
Responsibility in Victorian Trials, Edinburgh University 
Press, Edinburgh 1981, p.148.
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insane, suggest in relation to infanticide "that poverty 
was a major element both in the crime and in the jury’s 
willingness to find insanity".51 He describes a number of 
infanticide cases where no medical evidence of insanity 
was adduced yet the woman was acquitted of murder on the 
grounds of insanity. Interestingly many of these cases 
appear to have involved married women, in respect of whom 
the stigma of illegitimacy said to lead to the murders of 
newly born bastard children did not apply. It may have 
been that the jury were more likely to conclude insanity 
where this clear motive did not apply. An early edition 
of Taylor's Medical Jurisprudence notes that cases of 
"puerperal mania" are "commonly distinguished from 
deliberate child-murder by there being no motive, no 
attempt at concealment nor any denial of the crime on 
detection".5 2

Taylor goes on to describe the case of Mrs. Ryder who 
was charged with the murder of her recently born baby in 
1856 as typical of cases of this kind:

The mother was much attached to the child, and 
had been singing and playing with it on the 
morning of its death. She destroyed the child 
by placing it in a pan of water in her bedroom. 
The medical evidence proved that she had been 
delivered about a fortnight previously - that 
she had had an attack of fever, and that she had 
probably committed this act while in a state of 
delirium. She was acquitted on the ground of 
insanity: and Erie, J. remarked that it was 
evidently a case in which the insanity was only 
temporary, and the prisoner might be restored to 
her friends on a representation being made in 
the proper quarter.53

51 Ibid., p.149.
52 Taylor, A.S., The Principles and Practices of 

Medical Jurisprudence, 3rd Edition (edited by Thomas 
Stevenson), Vol.II, J.A. Churchill, London 1883, p.577.

5 3 Ibid.
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Ryder was a case where medical evidence was called 
and as the discussion in the medical text Taylor shows 
there was an established medical body of opinion on the 
likelihood and features of madness after childbirth, 
"puerperal mania". Bucknill and Tuke, in their Manual of 
Psychological Medicine (1858) estimated that it accounted 
for one-eighth of the women in Bethlem Hospital.54 They 
described puerperal mania as being predominantly a 
condition where the patient talked incessantly, expressed 
repulsion towards her husband and child, used unseemly 
language and acted in a violent and unseemly manner.55 
Other doctors in the developing field of psychological 
medicine such as Maudsley noted that the condition could 
take the form of a mania, but stressed more consistently 
with modern notions that melancholia was the most common 
manifestation of the disease.56

The view that madness after childbirth was a frequent 
affliction was a manifestation of the guiding medical and 
commonsense principle in the nineteenth century in 
relation to women: that they were the victims of their 
gynaecology. The female functions of menstruation, 
pregnancy, childbirth and menopause were considered both 
natural and pathological. Each stage was considered a 
potential crisis that might precipitate madness or other 
illness. The president of the American Gynaecology 
Society in 1900 expressed it thus:

Many a young life is battered and forever 
crippled on the breakers of puberty; if it 
crosses these unharmed and is not dashed to 
pieces on the rock of childbirth, it may still 
ground on the ever- recurring shallows of 
menstruation, and lastly upon the final bar of 
the menopause ere protection is found in the

54 Smith, op. cit., p.151.
55 Ibid.
56 Noted in Edwards, S.S.M., Female Sexuality and the 

Law, Martin Robertson, Oxford 1981, p.79.
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unruffled waters of the harbor beyond reach of 
sexual storms.57

The gynaecological organs were considered not only 
prey to disease and disorder themselves, they were also 
seen as the seat of all other illnesses, including 
insanity, that the woman may suffer. Another American 
physician expressed this view, which was shared by medical 
specialists in Britain, thus:

These diseases (diseases in any other part of 
the body) will be found, on due investigation, 
to be in reality, no disease at all, but merely 
the sympathetic reaction or the symptoms of one 
disease, namely, a disease of the womb.58

Women and their illnesses (though of economic 
necessity only middle class women) became the special 
concern of fashionable doctors. A cult of invalidism 
developed amongst well-to-do women, deprived by rigid 
custom of any social utility other than to decorate the 
establishment of their prosperous or ambitious husbands 
and to reproduce his children.59 The link to gynaecology 
was made explicit in one fashionable complaint of the 
period. "Hysteria" was a word deriving from the Greek 
word for uterus.

Puerperal insanity was one illustration of the 
susceptibility of the female mind to the unsettling

57 Ehrenreich, B. and English, D., For Her Own 
Good: 150 Years of the Experts' Advice to Women, Pluto 
Press, London 1979, p.99. See also the discussion in 
Edwards, ibid., pp.76-80.

58 Dirix (1869) quoted in Smith-Rosenberg, C. and 
Rosenberg, C., "The Female Animal: Medical and Biological 
Views of Woman and Her Role in Nineteenth Century 
America", Journal of American History 60, 1973, pp.332-56, 
at p.336.

59 Ehrenreich and English, op. cit., pp.91-126; 
Verbrugge, M., "Women and Medicine in Nineteenth Century 
America" Signs 1, 1976, pp.957-72; and Smith-Rosenberg and 
Rosenberg, ibid.
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influences of gynaecology. The late Victorian 
psychiatrist Clouston noted that:

The risks to the mental functions of the brain 
from the exhausting calls of menstruation, 
maternity, and lactation, from the nervous 
reflex influences of ovulation, conception and 
parturition, are often enormous if there is much 
original predisposition to derangement, and the 
normally profound influences on all the brain 
functions of the great eras of puberty and the 
climeratic period are too apt, in these 
circumstances, to upset the brain stability".60

In the thinking of Victorian specialists in mental 
diseases, insanity manifested itself in behaviour which 
broke the rigid rules of acceptable Victorian female and 
maternal behaviour. Doctors diagnosed rebelliousness, 
aggressiveness, rowdy behaviour, overt sexuality (and 
particularly masturbation) as indications of insanity.61 
It was entirely logical in this framework, that behaviour 
so far beyond the ideal of modest passivity as the violent 
killing of an infant should be seen as the act of a mind 
disordered by the recent event of parturition.62

The view that the natural phases of woman’s 
gynaecological life in fact could go sadly wrong and 
require the intervention of (medical) experts paralleled 
the medicalisation of all childbirth.

Until the eighteenth century in England most births 
were attended, if at all, by a midwife - usually a middle- 
aged married woman who had had children of her own and may

60 1898 quoted in Showalter, E., "Victorian Women and 
Insanity", Victorian Studies 23, 1980, pp.157-181 at p.170.

61 Edwards, op. cit., pp.81 et seq; Showalter, 
o p . cit., p .1 7 3 .

6 2 Susan Edwards in Women on Trial Manchester 
University Press, Manchester 1984 at pp.82-85 provides 
further illustrations of the nineteenth century view that 
criminal actions by women could be explained by the phases 
of their gynaecology.
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have had some additional training in anatomy and so on. 
Doctors, who were male because only men were granted 
access to the universities, were only called in abnormal 
labours. But with the invention of the obstetrical 
forceps in about 1720 more and more men came into the 
field, not just for abnormal labours but for routine cases 
as well.63 This was because only surgeons, who were all 
men, were permitted to use instruments, and instruments 
quickly became the fashion.

The entry of doctors into the field of midwifery was 
resisted at the time not only by traditional midwives, but 
also by higher status sections of the medical world who 
considered childbirth too simple and degrading a procedure 
to concern a man. The President of College of Surgeons 
claimed in 1827 that practitioners were seeking to turn 
the natural process of childbirth into a "surgical 
operation" for base financial motives.64 It should, he 
claimed, be below the dignity of the professional man to 
assist at the "humiliating events of parturition". But 
young surgeons were attracted to midwifery because of the 
entree it gave to general medical practice with the 
family. By exaggerating the dangers of childbirth and so 
the need for instruments i.e. the surgical nature of the 
procedure, doctors consolidated their positions.65 By 
mid-century assistance at childbirth was dignified as the 
speciality of obstetrics.66 The view expressed by jurist 
Fitzjames Stephen in the later years of the nineteenth 
century that a woman immediately after childbirth is in a 
state of unhealth and so cannot be supposed to have the 
same degree of criminal responsibility as would otherwise 
apply may have been a by-product of the transformation of * 6

63 Donnison, J., Midwives and Medical Men: A History
of Inter-Professional Rivalries and Women’s Rights, 
Heinemann, London 1977, p.22.

6 4

6 5

6 6

Donnison, ibid., p.47. 
Ibid., p.29.
Ibid., p.57.



86

women outnumbered men patients.71 Although this turnabout 
seems to have had much to do with the enormous expansion 
of facilities for the poor insane and improvement of 
conditions from the Lunatics Act of 1845 and other factors 
not related to the comparative mental health of women and 
men,72 influential men of the period were not hesitant to 
conclude that women were more prey to mental illness than 
men. Charles Dickens noted after a visit to St. Luke's 
Hospital for the Insane in 1851 that:

The experience of this asylum did not differ, I 
found, from that of similar establishments, in 
proving that insanity is more prevalent among 
women than among men . . . Female servants are, 
as is well known, more frequently afflicted with 
lunacy than any other class of persons".73

Doctors specialising in mental diseases continued to 
draw a connection between female gynaecology and madness 
well into the early years of the twentieth century. In a 
study "Female Criminal Lunatics"74 published in 1902, the 
Deputy Superintendent of the State Asylum at Broadmoor 
asserted that women who had killed their children formed 
the bulk of the female population of Broadmoor, the state 
institution for the criminally insane. He advanced a 
purely gynaecological explanation for their illnesses, 
dividing the cases into "the insanity of pregnancy, 
puerperal insanity, and the insanity of lactation".75 He 
asserted that "infanticide occurs much more frequently in 
connection with the insanity of lactation than it does in

71 Ibid., p.161.
72 Ibid., pp.161 et seq.
73 Household Words, 17 January 1852, quoted in 

Showalter, p.157.
74 Baker, J., "Female Criminal Lunatics", Journal of

Mental Science, 1902, pp.13-28.
7 5 Ibid., p.16.
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association with puerperal insanity".76 Lactation was 
seen as a physically exhausting process, exhaustion 
leading to melancholia and suicidal ideas.77 78 The infant 
may then be killed as part of a suicide attempt by the 
mother. Otherwise the distinction between "puerperal 
insanity" and the "insanity of lactation" was one of time, 
puerperal insanity having its onset within one to two 
months of parturition.

Interestingly, the author argued that women who kill 
their new-born infants are the least disturbed of all and 
suggested that a special offence be created for these 
situations. The Infanticide Act 1922 was precisely such 
an offence. Much more recent research7 8 has also found 
that women who kill their new-born infants are usually not 
mentally disturbed, while the homicide of older infants is 
often the first stage of a successful or unsuccessful 
suicide attempt by a depressed mother. This work is 
discussed in Chapter 9.

A follow-up study of female criminal lunatics in 
Broadmoor acquitted of child murder on the grounds of 
insanity some twenty-five years later79 reached almost 
identical conclusions to the 1902 study. Definite links 
were again drawn between lactation and insanity, and 
"lactational insanity" and infanticide.

It is not difficult to mock the ease with which 
doctors in the nineteenth and early twentieth centuries 
drew simplistic connections between female biological

76 Ibid.
7 7 Ibid., p.21.
78 For example d'Orban, P.T., "Women Who Kill Their

Children", British Journal of Psychiatry 134, 1979,
pp.560-71 and Resnick, P.J., "Murder of the Newborn: A
Psychiatric Review of Neonaticide", American Journal of 
Psychiatry 126, 1970, pp.1414-1420.

79 Hopwood, J.S., "Child Murder and Insanity", 
Journal of Mental Science 73, 1927, pp.95-108.
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functions and mental disorder. All too often the supposed 
biological frailty of women was used in the Victorian 
period to prevent middle class women from engaging in 
anything but the most restricted domestic life. Poorer 
women had to work for a living but the cultural ideal was 
the idle middle class wife. On the other hand, Baker in 
1902 and Hopwood in 1927 accurately described the 
exhaustion in caring for an infant that can lead to 
depression and ideas of suicide and infanticide. They 
called this "exhaustion psychosis" and "lactational 
insanity" but were not blind to the contribution made by 
poverty and the burdens of caring for older children.80

The Hopwood study shows that the connection drawn 
between mental disturbance and lactation in the 1938 Act 
was based on some current medical opinion. The tide was 
already turning, however. A study published in 1934 also 
in the prestigious Journal of Mental Science (which later 
became the British Journal of Psychiatry), argued that:

given a case to examine and not having been 
given the fact either that the woman was 
recently confined, or that she was feeding a 
baby, it would be impossible to diagnose 
puerperal or lactational insanity.81

As I discuss in Chapter 9 this view, that mental illness 
after giving birth is of no different kind to mental 
illness at other times, soon became the dominant one in 
medical circles, although in recent years there has been 
some return to regarding mental disorders after childbirth 
as of a specific character.

In summary then, the adoption of a medical model in 
the Infanticide Act of 1922 and its reinforcement in the 
Act of 1938 can be seen to have its roots in nineteenth

80 See for example Hopwood, p.107.
81 Morton, J.H., "Female Homicides", Journal of 

Mental Science 80, 1934, pp.64-74, at p.71.
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century views about women, their gynaecology and insanity, 
and in the increasing influence of doctors in that period. 
Nevertheless, the continued reference to social conditions 
as late as the Infanticide Bill of 1936 is an indication 
of the ongoing tension between these two views of the 
factors that should mitigate responsibility for child 
homicide, a debate that has been revived in England in 
relation to infanticide in recent times.
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CHAPTER 3

MODERN INFANTICIDE LAW

1. Infanticide legislation in Australia, Canada and New 
Zealand

I noted earlier that concealment of birth is an 
offence and alternative verdict to murder (and in New 
South Wales manslaughter as well) in each Australian state 
and the Northern Territory.1 Each Australian state, 
except South Australia and the Northern Territory, also 
provide for an offence of child destruction or wilful 
contribution to the death of a child, the equivalent of 
the English provision in the Infant Life Preservation Act 
of 1929.2 This makes it an offence to cause the death of 
a child not fully born. All states and territories except 
South Australia and Victoria have also made statutory 
provision as to live birth.3 Section 20 of the New South 
Wales Crimes Act was discussed in Chapter 1.

Although all states and territories have an offence 
of concealment of birth and most have made provision for 
injury to a child not yet fully born and clarified when a

1 NSW: ss 85 and 22 Crimes Act 1900 (as amended).
Viet: ss 67 and 421(2) Crimes Act 1958 (as

amended).
Qld: ss 314 and 577 Criminal Code.
WA: ss 291 and 595 Criminal Code.
TAS: ss 166, 333 and 334 Criminal Code.
SA: s 83 Criminal Law Consolidation Act 1935.
NT: s 171 Criminal Code.
NSW: s 21 Crimes Act 1900;
Viet: s 10 Crimes Act 1958;
Qld: ss 313-314 Criminal Code;
WA: s 290 Criminal Code;
Tas: s 165 Criminal Code;
NT: s 158 Criminal Code.
NSW: s 20 Crimes Act 1900;
Qld: s 292 Criminal Code;
WA: s 269 Criminal Code;
Tas: s 153(4) Criminal Code;
NT: s 156 Criminal Code.

3
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child is to be deemed to be fully born, infanticide is an 
offence in only three Australian states - New South Wales, 
Victoria and Tasmania.4 The New South Wales provision is 
contained within Section 22A of the Crimes Act 1900 (as 
amended) and is as follows:

22A. Infanticide. (1) Where a woman by 
any wilful act or omission causes the death of 
her child, being a child under the age of twelve 
months, but at the time of the act or omission 
the balance of her mind was disturbed by reason 
of her not having fully recovered from the 
effect of giving birth to the child or by reason 
of the effect of lactation consequent upon the 
birth of the child, then, notwithstanding that 
the circumstances were such that but for this 
section the offence would have amounted to 
murder, she shall be guilty of infanticide, and 
may for such offence be dealt with and punished 
as if she had been guilty of the offence of 
manslaughter of such child.

(2) Where upon the trial of a woman for 
the murder of her child, being a child under the 
age of twelve months, the jury are of opinion 
that she by any wilful act or omission caused 
its death, but that at the time of the act or 
omission the balance of her mind was disturbed 
by reason of her not having fully recovered from 
the effect of giving birth to such child or by 
reason of the effect of lactation consequent 
upon the birth of the child, then the jury may, 
notwithstanding that the circumstances were such 
that but for the provisions of this section they 
might have returned a verdict of murder, return 
in lieu thereof a verdict of infanticide, and 
the woman may be dealt with and punished as if 
she had been guilty of the offence of 
manslaughter of the said child.

(3) Nothing in this section shall affect 
the power of the jury upon an indictment for the 
murder of a child to return a verdict of 
manslaughter or a verdict of not guilty on the 
ground of insanity, or a verdict of concealment 
of birth.

4 NSW: s 22A Crimes Act 1900;
Viet: s 6 Crimes Act 1958; 
Tas: s 165A Criminal Code.
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Section 22A is identical to the provisions of the 
English Infanticide Act of 1938. The Victorian provision 
is contained within Section 6 of the Crimes Act 1958 and 
is also identical to the 1938 English Act. The Tasmanian 
provision, Section 165A of the Criminal Code Act 1924, is, 
however, in slightly different form. Prior to 1973 
Section 165A was in similar terms to the 1922 English Act. 
It applied where the child was "newly born" and the mother 
was "not fully recovered from the effect of giving birth 
to such child, and the balance of her mind being, by 
reason thereof, disturbed". In Regina v. Taylor5 Chambers 
J. ruled (following R. v. O'Donoghue6 and R. v. Hale7 ) 
that a child of three months could not be "newly born". 
He also referred to the Canadian authority of R. v . 
Marchello8 which had held in relation to the equivalent 
Canadian provision that a child of four and one half 
months old could not be "newly born". Chambers J. noted 
that the English law had been subsequently amended and 
that the New South Wales and Victorian provisions were 
similarly not confined to newly born infants. He 
suggested that such an amendment would be appropriate in 
Tasmania and apparently as a result of this suggestion 
Section 165A was amended in 1973. The section now 
provides as follows:

165A - A woman who by any wilful act or 
omission, causes the death of her child (being a 
child under the age of 12 months), and who was 
at the time not fully recovered from the effect 
of giving birth to the child, and the balance of 
her mind being, by reason thereof, disturbed, is 
guilty of a crime, which is called infanticide, 
although, the offence would, but for this 
section, have amounted to murder.

Charge: Infanticide.

[1969] Tas. S.R. 1.
(1927) 20 Cr. App. R. 132. 
The Times, 22 July 1936.

8 [1951] 4 D.L.R. 751.
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Although the requirement that the disturbance of mind 
be related to insufficient recovery from "the effect of 
giving birth to the child" is still very narrowly focused 
the extension to children to the age of twelve months is 
probably sufficient to include all cases related to the 
birth and care of the infant. The section has no 
reference to the now discredited lactational insanity and 
therefore most closely approximates the amendments 
proposed in more recent years in Britain by the Criminal 
Law Review Committee.9 These are discussed in Chapter 9.

Section 22A of the New South Wales Act was introduced 
in a general Crimes (Amendment) Bill of 1951. The Bill 
contained numerous procedural and substantive amendments 
to the Crimes Act 1900, among the most significant of 
which were the introduction of the offences of culpable 
driving and passing valueless cheques, together with 
procedural amendments in relation to criminal appeals. 
Infanticide was mentioned only briefly in the speeches and 
debates, and generally by way of approval for the 
introduction of the offence. The Bill was supported in 
general terms by the opposition although there were house 
amendments to other clauses in both houses. There were no 
amendments in respect of infanticide.

The speeches and debates show that by 1951 the 
transformation of the public perception of infanticide 
from neonaticide (the homicide of a generally illegitimate 
newborn) to homicides by a mentally disturbed mother later 
in the child's life was complete. Although one speaker10 * 
assumed that the crime occurred immediately after 
childbirth he was in the minority, and the emphasis even 
in his remarks as in the reference to the provision in the

9 Criminal Law Revision Committee, Fourteenth
Report : Offences Against the Person, Cmnd. 7844, HMSO,
London 1980.

10 Mr. Clyne in the House of Assembly at p.3272
Hansard 27 September 1951.
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Attorney General’s second reading speech11 was on the 
mother's deranged mental condition. There was no 
reference in any of the debates to what had previously 
been the typical infanticide - the homicide of an 
illegitimate newborn baby by a mother who because of 
social and economic pressures had concealed her pregnancy.

Recent historical research in New South Wales has 
shown this shift in perception to be based accurately in 
fact. Judith Allen in her work on crimes by women in the 
period 1880-19401 2 found that there was a dramatic shift 
in the type of child homicide over this sixty year period. 
In the period 1880-1909 women indicted in the Supreme 
court of New South Wales for what she calls infanticide 
(which appears to be the murder of a child up to five 
years) were mostly young unmarried domestic servants. Of 
the 136 child victims in this period, 108 were newborn 
infants. This was the traditional infanticide that had 
lead to the nineteenth century calls for reform. Only 
three of the 136 women indicted in this period were 
convicted of "infanticide", by which Allen apparently 
means murder, thirty-seven were convicted of concealment 
of birth only, seven of manslaughter and eighty-four were 
acquitted.* 13 It is not clear whether these acquittals 
include insanity verdicts. The vast majority of women 
sentenced, thirty-six of forty-five,14 received sentences 
of less than two years imprisonment.15 This research 
shows that the sympathy so much a feature of infant murder

11 Hansard House of Assembly 26 September 1951, 
p.3225.

12 Allen J., Women and Crime in New South Wales 
1880-1940. Phd. thesis, Dept, of History Macquarie
University 1985.

13 Ibid., pp.165-6.
14 There appear in fact to have been 47 convictions 

but she only discusses the sentence in 45 cases - ibid., 
pp.165-7.

15 Allen, op. cit., p.167.
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trials in England, which led to calls for an intermediate 
homicide offence, was also marked in New South Wales.

By the second half of her sixty year period, 1910- 
1939, the women indicted for "infanticide" in Allen’s 
definition were typically older, married and cohabiting. 
They killed either their youngest child or all their 
children and then attempted their own suicide. She does 
not give the ages of the child victims in the sixty-nine 
cases in this period but states that the children were 
rarely newborn.16 She notes that the main defence used 
was insanity.17 Only one woman of sixty-nine was 
convicted of "infanticide" (apparently murder) and 
nineteen of lesser offences, manslaughter or concealment 
of birth.18 It appears that she includes acquittals on 
the ground of insanity within the forty-two acquittals. 
By the time infanticide came to be introduced in New South 
Wales, although the wording of the offence continued to 
reflect its historical origins, it had come to encompass, 
in the main, quite a different set of circumstances.

The offence was presented to Parliament as having 
been taken from the 1938 English Act.19 In fact, Victoria 
had introduced its infanticide provision two years 
previously but there was no mention made of this. In the 
Attorney's second reading speech he placed his emphasis on 
the use of the offence as an alternative indictment, 
rather than alternative verdict.20 The Hon. R.R. Downing
in the Legislative Council on the other hand noted that

1 6 Ibid., p.168.
1 7 Ibid., p.172.
1 8 Ibid., pp.172-173.
1 9

p.3351;
Hansard House of Assembly 3 

and 27 September 1951, p.3263.
October 1951,

2 0

p.3225.
Hansard House of Assembly 26 September 1951,
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the offence would give the jury a further alternative.21 
In fact, as will be seen, in practice in New South Wales 
infanticide is used almost exclusively as if it were a 
defence to an indictment for murder, and convictions are 
obtained by way of plea of guilty rather than by jury 
verdict.

The tone throughout the speeches and debates is one 
of ponderous pity for what was accepted to be the 
unfortunate tendency of women to become disturbed after 
childbirth.22 23 Mr Jordan, the member for Oxley, was only 
slightly more frank than other members in his paternalism:

The status and dignity of any institution can 
always be judged by the manner in which it 
refers to and deals with women ... women are, by 
ordinance of nature, subject to certain 
fundamental disabilities. The Attorney-General, 
in creating this new offence and bringing the 
Act into line with the law of England, has done 
something for the status of women in this country.2 3

As previously mentioned infanticide is also an 
offence in other Commonwealth countries. It was 
introduced in Canada in 1948.24 The historical picture in 
Canada was similar to that in England and subsequently New 
South Wales. Initially concealment of the death of an 
illegitimate child was presumptive evidence of murder; by 
subsequent amendments concealment of birth came to be the

21 Hansard Legislative Council 10 October 1951, 
p.3498.

22 See, for example, Hon. R.R. Downing recorded in 
Hansard Legislative Council 10 October 1951 at p.3498.

23 Hansard House of Assembly 27 September 1951, 
p.5275.

24 Criminal Code s 262(2) (inserted in 1948).
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lenient alternative to conviction for murder.25 The vast 
majority of infanticide cases concerned women working as 
domestic servants who concealed their pregnancies out of 
shame and fear and were suspected of killing their 
illegitimate newborns.26

The 1948 provision was similar to the initial 
Tasmanian provision in that it required the child to be 
"newly born". In R. v. Marchello27 28 it was held that a 
child of four and one half months old could not be "newly 
born". The code was subsequently amended in 1953-54 to 
define "newly born child" as "a person under the age of 
one year".2 8

The colonial history of Papua New Guinea is reflected 
in the fact that Section 306 of the Criminal Code 1974 
sets out the offence of infanticide in identical terms to 
the English, Victorian and New South Wales provisions. 
The Code also makes provision as to live birth, an offence 
of child destruction and concealment of birth.29

New Zealand has the most wide sweeping provision of 
all. Section 178 of the Crimes Act 1961 provides:

178. Infanticide. (1) Where a woman causes the death of any child of hers under the 
age of ten years in a manner that amounts to 
culpable homicide, and where at the time of the 
offence the balance of her mind was disturbed, 
by reason of her not having fully recovered from 
the effect of giving birth to that or any other 
child, or by reason of the effect of lactation,

25 Backhouse, C., "Desperate Women and
Compassionate Courts : Infanticide in Nineteenth Century
Canada" (1984) 34 U Toronto L J, 446-478.

26 Ibid., p.457.
27 [1951] 4 D.L.R. 751 (Ont. H. Ct) .
28 The relevant provisions are now contained in 

ss 2, 216, 590, 538(2) and (4) and 589(3) Criminal Code.
29 Sections 295, 297 and 320 Criminal Code 1974.
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or by reason of any disorder consequent upon 
childbirth or lactation, to such an extent that 
she should not be held fully responsible, she is 
guilty of infanticide, and not of murder or 
manslaughter, and is liable to imprisonment for 
a term not exceeding three years.

(2) Where upon the trial of a woman for 
the murder or manslaughter of any child of hers 
under the age of ten years there is evidence 
that would support a verdict of infanticide, the 
jury may return such a verdict instead of a 
verdict of murder or manslaughter, and the 
accused shall be liable accordingly. Subsection 
(2) of section 339 of this Act shall be read 
subject to the provisions of this subsection, 
but nothing in this subsection shall affect the 
power of the jury under that section to return a 
verdict of manslaughter.

(3) Where upon the trial of a woman for 
infanticide, or for the murder or manslaughter 
of any child of hers under the age of ten years, 
the jury are of opinion that at the time of the 
alleged offence the balance of her mind was 
disturbed, by reason of her not having fully 
recovered from the effect of giving birth to 
that or any other child, or by reason of the 
effect of lactation, or by reason of any 
disorder consequent upon childbirth or 
lactation, to such an extent that she was 
insane, the jury shall return a special verdict 
of acquittal on account of insanity caused by 
childbirth.

(4) Where the jury return a special 
verdict under subsection (3) of this section, 
the Judge shall order that the woman be examined 
by two medical practitioners, and, . . . , the 
following provisions shall apply:

(a) Pending the receipt by the Judge of 
certificates from the medical 
practitioners, the woman shall be 
detained in such [hospital within the 
meaning of the Mental Health Act 1969] 
or such penal institution, as the 
Judge thinks fit:

(b) If each of the medical practitioners 
certifies that the woman is no longer 
insane and that she is in no need of 
care and treatment in any [hospital 
within the meaning of the Mental 
Health Act 1969], the Judge shall 
order that the woman be discharged 
from custody forthwith:
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(c) [Unless each of the medical 
practitioners certifies as aforesaid, 
section 39G of the Criminal Justice 
Act 1954 shall apply, so far as it is 
applicable, as if the references in 
that section to the Court were 
references to the Judge.]

(5) and (6) [Further provisions to apply 
in the case of a verdict of acquittal on account 
of insanity caused by childbirth.]

(7) Nothing in this section shall affect 
the power of the jury, upon the trial of any 
woman for infanticide or for murder or 
manslaughter, to return a verdict, otherwise 
than under this section, of acquittal on account 
of insanity; and where any such verdict is 
returned the provisions of [Part V a of the 
Criminal Justice Act 1954] shall apply accordingly.

(8) The fact that by virtue of this 
section any woman has not been or is not liable 
to be convicted of murder or manslaughter, 
whether or not she has been or is liable to be 
convicted of infanticide, shall not affect the 
question whether the homicide amounted to murder 
or manslaughter in the case of any other party 
to it.

The section differs from the English model adopted in 
New South Wales and elsewhere in three major respects 
(apart from penalty):

1. The child killed may be up to ten years as against 
twelve months.

2. The mother may have been disturbed by the birth of 
any child, not necessarily the victim.

3. It provides for a special verdict of acquittal on the 
ground of insanity caused by childbirth which avoids 
the normal consequences of an insanity verdict.

The section would include cases where a woman suffering a 
post natal depression kills not only her most recent 
child, but older children as well, usually as part of her 
own attempted or successful suicide. These cases are
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often discussed in the literature.30 One of the women 
convicted of infanticide in the New South Wales cases I 
studied had also attempted to kill her older child, as 
well as herself. To that extent the section reflects a 
not uncommon type of case and answers the difficulty 
sometimes expressed that currently in New South Wales, 
Victoria and England a woman who successfully kills older 
children as well as her baby can not rely on infanticide 
in respect of the older children.31 She may be able to 
rely on diminished responsibility or insanity in respect 
of the older child or children, or utilise one of those 
defences rather than infanticide in respect of all the 
victims. It is more difficult to imagine that a woman 
might still be suffering from a post natal mental disorder 
up to ten years after the birth of the child although the 
section would extend to that situation.

The special verdict of "insanity caused by 
childbirth" seems in part an attempt to mitigate the 
harshness of the indeterminate detention that normally 
flows from an insanity verdict.32 In annotations to the 
Act Adams argues that the test for insanity is the normal 
one (as set out in Section 23 of the Act) save that the 
insanity is due to the particular cause of childbirth. 
Sub-section (3) envisages that the disturbance of mind is 
of a sufficiently great extent to constitute insanity, 
whereas conviction for infanticide merely requires that 
the disturbance be of the apparently lesser extent that 
the woman "should not be held fully responsible" (Section

30 For example Resnick, P.J., "Child Murder by 
Parents : A Psychiatric Review of Filicide" American 
Journal of Psychiatry 126, 1969, pp.325-334. A recent 
Victorian case R v. Halliday is discussed in Bartholomew, 
A.A., Psychiatry, the Criminal Law and Corrections Wileman 
Publications Bundalong, Victoria, 1986 pp.150-152.

31 For example see Criminal Law Revision Committee, 
Fourteenth Report, op. cit., para.106.

32 Adams, Sir Francis B., (ed) Criminal Law and 
Practice in New Zealand (2nd edn), Sweet & Maxwell, 
Wellington, 1971, para.1344.
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178(1)).33 He suggests that this distinction is similar
to the distinction between insanity and diminished 
responsibility. Diminished responsibility is not 
available in New Zealand.

If this analogy is correct it would suggest that in 
jurisdictions such as England and New South Wales where 
both infanticide and diminished responsibility are 
available they overlap in cases where the abnormality of 
mind arises from childbirth or lactation. As I will 
discuss later in this chapter there is some case authority 
that suggests the degree of disturbance required for 
infanticide is less than that for diminished 
responsibility. This corresponds to the English (although 
apparently not the New South Wales) practice. This issue 
is discussed in Chapter 9.

2. Modern infanticide case law

Although the offence of infanticide has been in 
existence in the jurisdictions examined for some years now 
there are comparatively few reported cases. There appears 
to be only three reported English cases since the 1938 Act 
although more than five hundred women have been convicted 
of infanticide in England since the Second World War.34 
This may be because the offence is essentially regarded as 
a compassionate basis for negotiation between prosecution 
and defence to obtain a plea of guilty to infanticide in 
discharge of an indictment for murder. The study by 
British forensic psychiatrist d'Orban showed that the 
majority of women convicted of infanticide, at least in 
south-east England in the years 1970-75 were initially

33 Ibid.
34 Walker, N., Crime and Insanity in England, Vol.1 

University Press Edinburgh 1968 quotes conviction rates 
for the years 1923-65 (p.133) and Parker, E. and Good, F., 
"Infanticide" Law and Human Behaviour Vo1.5, No. 2/3, 
1981, pp.237-243 quote figures for 1967-1978 inclusive.
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charged with murder3 5 and this pattern was also evident in 
the New South Wales cases which I will discuss in detail 
in later chapters. In R. v . Soanes3 6 the Court of 
Criminal Appeal reproved a prosecutor for the Crown who 
had indicated a willingness to accept a plea of guilty to 
infanticide in discharge of a murder indictment where 
there was no evidence to suggest that the accused woman 
was not in possession of all her faculties (apart from the 
mere fact of throwing her baby into a canal shortly after 
her discharge from hospital). The trial judge had refused 
to accept the plea and the Court of Criminal Appeal held 
him right. The case was before the Court of Criminal 
Appeal on an application for leave to appeal against a 
sentence of three years penal servitude because, in the 
event, the jury had refused to convict her of murder and 
convicted her of infanticide only. The case illustrates 
the general "commonsense" assumption that a woman who 
kills her young baby must be disturbed, even if there is 
no specific medical evidence to say so. A prosecutor may 
not be permitted to act on this assumption, but the 
defence can still hope that the jury will do so.

Soanes was decided in 1948 and the application for 
leave against sentence was rejected. In more recent years 
imprisonment has been rarely imposed in England on 
conviction for infanticide. Walker notes that whereas 
nearly fifty per cent of women convicted of infanticide in 
the years 1923-27 were sentenced to imprisonment only one 
woman (slightly above one per cent) was so sentenced in 
the years 1961-65.35 * 37 In the d'Orban study (1970-75) only 
two of twenty-three women convicted of infanticide were 
sentenced to imprisonment.38 Although there has been a

35 d'Orban, P.T., "Women Who Kill Their Children", 
Brit. J. Psychiatry 134, 1979, pp.560-71.

3 6

3 7

3 8

[1948] 1 All E.R. 289. 
Walker, op. cit., p.133 
d'Orban, op. cit., p.567.
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general decline in the use of imprisonment in England over 
the same period Walker comments that:

Nevertheless, the virtual abandonment of prison 
sentences as a means of dealing with a crime 
involving the taking of human life is one of the 
most striking developments in the history of our 
(i.e. English) sentencing policy.39

R. v. Scott40 was a rare case in recent years (1973) where 
a sentence of imprisonment - there eighteen months - on 
conviction for infanticide was upheld on appeal to the 
Court of Criminal Appeal. The sentence was upheld on the 
somewhat remarkable basis that it was in the interests of 
the prisoner, who was mildly intellectually retarded, to 
remain in prison until she had completed a course there in 
home economics.41

The third reported English case R. v. K.A. Smith42 
concerned a woman who was initially charged with one count 
of murder and one of attempted murder in respect of two 
newborn children she had had at home at an interval of two 
years. The second baby was found and survived. She 
pleaded guilty to infanticide in respect of the first 
count. After discussion the judge ruled that it was 
possible to charge attempted infanticide and accordingly a 
count in this form was added in respect of the second baby 
to which she also pleaded guilty.

Smith is the first case in which the matter has been 
expressly decided but it accords with the common law rule 
that it is an indictable offence to attempt to commit an

39 Walker, op. cit., p.133.
40 Noted in [1973] Crim. L.R. 708.
4 1 This appears to be one of the two cases in 

d’Orban's study where imprisonment was imposed.
42 Noted in [1983] Crim. L.R. 739. The case was 

also discussed in Wilkins, A.J., "Attempted Infanticide" 
Brit. Journal of Psychiatry 146, 1985, pp.206-208.
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indictable offence, whether the completed offence is a 
common law or statutory one.43 The Criminal Law Revision 
Committee ("CLRC") had earlier raised doubts as to whether 
it was possible to charge attempted infanticide, given the 
wording of the Infanticide Act.44 45 46 The argument seems to 
be that infanticide is akin to the partial defences to 
murder of provocation and diminished responsibility which 
arise only on completion of the offence. The CLRC 
recommended that the law be amended to permit a charge of 
attempted infanticide, and to permit charges of attempted 
manslaughter by virtue of provocation or diminished 
responsibility.4 5

With respect, that reasoning fails to acknowledge 
that infanticide, unlike manslaughter by virtue of 
provocation or diminished responsibility, is specifically 
created as an offence as well as an alternative verdict to 
murder. This distinction between the offence of 
infanticide and the defence of diminished responsibility 
is discussed in further detail shortly. In my view there 
is no bar in New South Wales to a charge of attempted 
infanticide.4 6

There are no reported New South Wales cases directly 
concerning infanticide. The 1969 Tasmanian case of R. v. 
Taylor47 which has already been discussed was of relevance 
only to that state when the section was confined to newly

43 R. v. Higgins (1801) 2 East 5; Bates, A.P.,
Buddin, T.L., & Meure, D.J., The System of Criminal Law : 
Cases and Materials, Butterworths, Sydney, 1979, para. 
10.10; Gillies, P., Criminal Law, Law Book, Sydney, 1985, 
p .518.

4 4 Fourteenth Report Offences Against the Person, 
Cmnd. 7844 HMSO London, 1980 at para.113.

45 Ibid., paras.113 and 98.
46 In addition to the common law rule see ss 427

and 344A of the Crimes Act 1900 (NSW).
4 7 [1969] Tas. S.R. 1.
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born children. R. v. Hutty4 8 was an early Victorian 
decision (1953) in relation to the Victorian legislation, 
which is of course in identical terms to the English and 
New South Wales provisions. The facts showed the case to 
be of the traditional type of neonaticide. The accused 
was a young girl who had given birth alone in an outside 
toilet in the early hours of the morning. She was charged 
with the murder of her newborn infant by causing injuries 
to the baby's head. In her defence she claimed that the 
baby had sustained these injuries when it fell to the 
ground on its head as it was born and accordingly she 
should be acquitted. The case is reported for the judge's 
summing up in the course of which the trial judge Barry J. 
stated:

In this case I advise you to acquit the prisoner 
of murder because I consider that the evidence 
that is before you is a kind which, having 
regard to the present state of law, should not 
lead to your recording a verdict of guilty of 
murder against the prisoner. Indeed, I hope 
that in future where the facts are of the kind 
that have been revealed by the evidence here, 
the Crown will not present a woman upon a charge 
of having murdered her child .... Having regard 
to the existence of the statutory crime of 
infanticide ... it seems to me that is now the 
intention of the Legislature that in a case such 
as this the prisoner should be presented, not 
upon a charge of murder, but upon a charge of 
infanticide.4 9

The judge proceeded to direct the jury as to the elements 
of both manslaughter and infanticide but invited them to 
convict of infanticide by way of alternative verdict. In 
the event the young defendant was acquitted, either out of 
sympathy or because of acceptance of the defence case as 
to how the injuries were sustained.

[1953] V.L.R. 338. 
pp. 339-340.
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Hutty has remained the only reported Australian 
authority on the New South Wales and Victorian form of 
infanticide legislation. The direction of Barry J. that 
the provision should be substantially charged as an 
offence has, however, not been followed in practice in New 
South Wales. As I discuss in further detail in later 
chapters infanticide is used essentially as a defence 
which can form the basis of plea negotiation with the 
Crown. In this it is most similar to the use of 
diminished responsibility.

There appear to be both tactical and substantive 
considerations which might lead a Crown prosecutor to 
prefer to use infanticide in this way. Tactically, it 
allows the Crown to maintain a superior bargaining 
position to encourage the defendant to plead guilty to the 
lesser offence of infanticide rather than face trial (and 
until recently if convicted a life sentence) for murder. 
It may not be coincidence that in the one case I examined 
where a woman was indicted for infanticide rather than 
murder in a fact situation very similar to that in Hutty 
she did not ensure conviction by way of plea of guilty and 
at trial was convicted of a separate count of concealment 
of birth only. This case is described in more detail in 
the neonaticide chapter. It may be that the compassionate 
desire to alleviate the suffering of the defendant in such 
a case and give an indication that her conduct is not as 
blameworthy as the charge (and even the evidence) might 
suggest, which formerly lead juries to avoid conviction 
for murder, continues to operate. If the Crown reduces 
the charge to infanticide in pre-emptive recognition of 
these factors it is likely that there will be still 
further reduction or acquittal at trial.

There are also some formal difficulties for the Crown 
should it charge infanticide as a substantive offence. 
The Crown would then bear the burden of proving all the 
elements of the offence, including that the balance of the 
woman's mind was disturbed and that this was associated
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with childbearing or lactation.50 The Crown may be put in 
the position of relying on medical or psychiatric evidence 
without being able to require the defendant to attend for 
examination.

In other situations where what would otherwise be 
murder is said by the defendant to be a lesser crime or no 
crime at all because of some mental disturbance on his or 
her part i.e. in the case of diminished responsibility or 
insanity the Crown can only charge murder and it is for 
the defence to raise and prove the mitigating mental 
condition. Section 23A of the New South Wales Crimes Act 
provides as follows in relation to the onus of proof for 
diminished responsibility:

(2) It shall be upon the person accused to 
prove that he is by virtue of subsection 
(1) [which sets out the elements of the 
defence] not liable to be convicted of 
murder.

and
(5) Where, on the trial of a person for murder, 

the person contends -
(a) that he is entitled to be acquitted on 
the ground that he was mentally ill at the 
time of the acts or omissions causing the 
death charged; or
(b) that he is by virtue of subsection (1) 
not liable to be convicted of murder,
evidence may be offered by the Crown 
tending to prove the other of those 
contentions, and the Court may give 
directions as to the stage of the 
proceedings at which that evidence may be 
offered.

50 R. v. Asamakan [1964] P.& N.G.L.R. 193; R. v. 
Marchello [1951] 4 D.L.R. 751. In R. v. Jacobs 105 Can.
Crim. C. 291 Marchello was applied and a charge of 
infanticide dismissed for want of any evidence that the 
accused woman had not fully recovered from the effect of 
giving birth to the child or was suffering from a 
disturbed mind.
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The position in relation to insanity and diminished 
responsibility has led some commentators51 to argue that 
infanticide should be reconstituted as a defence only and 
not a separate statutory offence, the burden being on the 
defence to prove that it is established.

Although it seems clear enough that if the Crown 
charges infanticide it must prove all the elements of the 
offence, it is less clear where the onus lies in the 
current legislation where the charge is murder and the 
defence rely on infanticide. There is no such clear 
legislative direction in the case of infanticide as in the 
case of diminished responsibility. This has been 
considered in two cases in Papua New Guinea. In R. v. 
Asamakan52 Mann CJ. held that while the evidence relied on 
by the defence was sufficient to put infanticide in issue 
it was insufficient to positively establish that the 
prisoner had suffered a disturbance of balance of mind 
following her recent parturition. It appears there were 
real doubts that the Pidgin English used by the defendant 
was sufficiently subtle to convey her true mental state 
and there was inadequate anthropological evidence to 
explain the significance of the events that had preceded 
the homicide. But the evidence relied on by the 
prosecution to establish a case of wilful murder for her 
advantage was similarly lacking. Thus the case turned on 
who bears the onus in relation to infanticide when raised 
as a defence. Mann CJ. held that once the matter has been 
properly put in issue then the onus rests on the Crown to

51 Bartholomew, A.A. and Bonnici, A., "Infanticide: 
A Statutory Offence", Medical Journal of Australia, Dec 18 
1965, pp.1018-1021. McRuer CJ. in Marchello [1951] 4
D.L.R. 751, at 755 was scathing in his criticism of the 
use of infanticide as an offence because the defendant 
could avoid conviction by establishing that she was not 
suffering from a disturbed mind due to childbirth. See 
also Arboleda-Florez, J., "Infanticide : Some Medicolegal 
Considerations", Can. Psychiatr. Assoc. J., Vol.20, 1975,
pp.55-59.

5 2 [1964] P.& N.G.L.R. 193.
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disprove infanticide beyond reasonable doubt. He noted 
that:

If the offence of infanticide alone were 
alleged, the onus on all points would clearly be 
on the Crown, and it would be an anomaly if the 
onus were reversed merely by alleging wilful 
murder with infanticide as an alternative 
verdict.5 3

He held that the Crown had not satisfied him that 
infanticide was not made out and accordingly convicted the 
accused of that offence only. The ruling was consistent 
with his earlier decision in R. v. Yigwai and Aku5 4 
although that was not referred to in Asamakan.

The result of these cases and the reasoning employed 
in them is that there is a clear discrepancy between 
infanticide and the broader mental condition defence of 
diminished responsibility. Although both may arise on the 
same facts infanticide offers the advantage to the accused 
that it may be charged as a substantive offence where the 
evidence supports this, thus avoiding the unnecessary 
stigma and distress of a murder trial, and in any event if 
raised by way of defence to a murder charge the 
prosecution bears the onus of disproving it. For logical 
consistency either infanticide should be a defence only or 
diminished responsibility should attract these features of 
infanticide. The two most detailed re-examinations of 
infanticide and diminished responsibility (et al) in 
recent times in England, the Committee on Mentally 
Abnormal Offenders (the Butler Committee) which reported 
in 1975 and the Criminal Law Revision Committee ("CLRC") 
in its fourteenth report Offences Against the Person 
(1980) both recommended the latter course. They concluded 
that the burden of proof in respect of both insanity and 
diminished responsibility should lie on the prosecution

5 3 

5 4

p.198.
[1963] P.& N.G.L.R. 40.
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once the defences were properly raised.55 56 They also 
agreed that in an appropriate case and with the consent of 
the defendant the Crown should be able to charge 
manslaughter only, by virtue of diminished 
responsibility.5 6

In my view these proposals should be adopted in New 
South Wales. In the meantime there is no warrant for 
removing from infanticide the advantages of flexibility 
and compassion that it currently enjoys. As the Butler 
Committee and the CLRC have concluded it is more 
consistent with the development of the criminal law for 
the burden of proof to rest entirely on the prosecution 
(at least in respect of indictable offences).57 This has 
recently been recognised in New South Wales in the 
amendments58 to Section 23 of the Crimes Act (the defence 
of provocation) which place the burden of proof on the 
Crown to disprove provocation if properly raised.59 60

The distinctive element of infanticide is the 
requirement that the woman was suffering from a 
disturbance of balance of mind due to childbirth or 
lactation. It is this that provides the basis for more 
lenient treatment of what would otherwise be murder. This 
aspect of the offence was discussed in the Papua New 
Guinea case of Yigwai6 0 referred to earlier. The 
defendants in Yigwai were the woman who had borne the 
child and her father. She had killed the child shortly

55 Committee on Mentally Abnormal Offenders,
Report, HMSO London 1975 (the "Butler Committee") paras. 
19.18, 18.39-41; Criminal Law Revision Committee,
Fourteenth Report : Offences against the person, HMSO
London 1980 ("CLRC") para.94.

56 Butler Committee para.19.19; CLRC paras.95-96.
57 CLRC para.94.
58 By Act No. 24 of 1982.
59 s 23(4) Crimes Act 1900 (as amended).
60 [1963] P.& N.G.L.R. 40.
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after its birth on the instructions of her father who had 
prevented her from marrying the child's father so that she 
would remain as his (i.e. her father's) domestic and would 
not allow her to raise the child without being married. 
Both were charged with murder. The woman, Yigwai, sought 
to rely on infanticide on the basis that her actions could 
be attributed to the effects of the birth of the child in 
her particular situation. This was an interesting new 
version, in a different cultural context, of the 
nineteenth century view that social reasons could mitigate 
the culpability of a woman who killed an illegitimate 
newborn.

Mann CJ. rejected the argument in view of the 
legislative requirement of a disturbance of balance of 
mind. He held that the facts raised no basis for the 
defence of infanticide in view of Yigwai's own evidence 
that she was not sick and intended to kill the child in 
accordance with her father's instructions.61 In dicta, 
however, he commented that had there been evidence that 
Yigwai's mental balance was disturbed as required she 
could have relied on the section even if it did not appear 
that her decision to kill the child was due to that mental 
disturbance. The Papua New Guinea provision was and is 
identical in this respect to the English and so New South 
Wales provisions. There is no requirement that a causal 
link be established between the mental disturbance and the 
homicide. Mann CJ. held that:

It seems to me that the section contemplates 
that any decision or action made or taken in 
that (disturbed) mental state is not to be 
examined further as to cause and effect, and 
that once the condition is fulfilled, the 
criminal responsibility is limited.62

61 p . 4 3 .

6 2 Ibid.
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As to what constitutes this disturbed mental state Mann 
drew a distinction in Asamakan between disturbance of 
balance of mind and insanity. He held that:

A whole range of emotional disturbances, such as 
jealousy, anger, revenge or lack of self 
control, are excluded from section 27 (the 
insanity defence) ... and these are typical of 
matters affecting mental stability or balance, 
as distinct from insanity.
I think that infanticide applies to cases where 
persons, not insane at the time, are so 
emotionally disturbed that the normal state of 
mental balance or stability is not fully present 
to help them resist influences which a person is 
normally expected by law to resist. It is also 
relevant, of course, to consider whether the 
lack of balance (but seemingly not the killing), 
was due to the effect of childbirth or 
lactation.6 3

There are no subsequent reported cases in which this very 
wide ambit of disturbance of balance of mind has been 
tested. On its face "emotional disturbance" would appear 
to be far wider not only than insanity but also diminished 
responsibility. As I will discuss in Chapter 9 in England 
psychiatrists do seem to have taken the view, consistent 
with Asamakan, that a disturbance of balance of mind 
sufficient for infanticide need not amount to an 
abnormality of mind such as is required for diminished 
responsibility. The New South Wales cases I examined 
suggest that forensic psychiatrists here do not draw such 
a distinction but it is by no means clear that they or the 
courts would go so far as to say that emotional 
disturbance is sufficient. In cases where infanticide was 
relied on the psychiatrists tended to say that diminished 
responsibility (which requires an abnormality of mind, and 
excludes "disabling passions of an ephemeral kind"63 64b) was 
also made out.

63 R. v. Asamakan [1964] P.& N.G.L.R. 193, at 198.
64 Glass, J.A. in R. v. Purdy [1982] 2 N.S.W. L.R. 

964 at 965. See also R. v. Jones (1987) 22 A. Crim. R. 42.
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There is some other reported authority that the 
evidence required for disturbance of balance of mind may 
be slight, at least in the case of the homicide of a 
newborn. In R. v. Hutty discussed earlier Barry J. 
suggested to the jury that they might have "very little 
doubt" that the conduct of the mother was "the product of 
the ordeal that she had undergone" and that "at that stage 
the balance of her mind was disturbed by reason of her not 
having fully recovered from the birth of the child".65 
The only evidence as to these matters, apart from the 
circumstances of the birth and proximity in time between 
the birth and the alleged homicide, was evidence from the 
mother of the accused that shortly after the birth the 
accused was crying and very upset and did not seem to know 
what she was doing.66 The fact that evidence of this type 
was considered sufficient also suggests that the alleged 
difficulties of proof for the Crown if infanticide is 
charged as a substantive offence may be more theoretical 
than real, given that there will often be contemporaneous 
evidence of the woman's state shortly after the homicide.

Section 22A of the New South Wales Act and its 
English precursor require that the act or omission causing 
the death of the child be "wilful". In Hutty Barry J. 
directed the jury that "wilful" in this context means 
intentional. He stated "before you could convict the 
prisoner of infanticide you would have to be satisfied 
that she intentionally did some act or intentionally made 
some omission which brought about the death of the 
child."67 This appears to indicate that only the act, or 
omission, need be intended, not its consequences. This 
interpretation was also adopted in passing by Mann CJ. in 
R. v. Yiqwai and Aku who commented that a wilful act need

65 [1953] V.L.R. 338, at 341.
66 Ibid, at p.338.
67 [1953] V.L.R. 338, at 341.
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not necessarily be accompanied by a "specific intent".68 69 
In neither case was the matter specifically argued and in 
other contexts "wilful" has been held to require more than 
mere intention to carry out the act or omission in 
question. In Ianella v. French6 9 Barwick CJ. held that 
wilful "connotes intention and knowledge" and that 
"intention" in this context is more than mere volition to 
the specific act in question. He held that the word 
intention "contains in its connotation elements of 
purpose. It is not merely that the mind goes with the act 
but that the mind intends by the act to achieve 
something."70 Barwick CJ. acknowledged that what is 
required to be intended and known may vary with the nature 
of the act proscribed and the statutory context.

Having regard to the seriousness of an infanticide 
charge it could be argued that the woman charged must be 
proved not only to have intended to carry out the act (or 
omission) which caused the child’s death, but in so doing 
have intended to kill or at least seriously harm the 
child, or acted recklessly in all the circumstances.

This interpretation appears to have been adopted in 
R. v. Smith71 a decision of the Newfoundland District 
Court in 1976. In relation to the requirement in the 
Canadian legislation that the woman's act or omission be 
wilful Cummings DCJ. held that:

... in a case as serious as infanticide the
burden is on the Crown to prove beyond a
reasonable doubt that the accused, in her

68 [1963] P.& N.G.L.R. 40, at 41.
69 (1968) 119 C.L.R. 84 (H Ct).
70 Ibid, at 95. Gillies, op. cit., states that 

while the cases go either way as to whether "wilful" 
requires proof of mens rea the majority of more recent 
decisions tend to the view that proof of mens rea is 
required, (p.583).

7 1 32 C.C.C. (2d) 224.
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disturbed state of mind, acted with a bad motive 
on purpose or with an evil intent in putting her 
hand over the child's face thereby causing death 
by suffocation.72

With respect, the judge may have introduced an unnecessary 
element of complication by his reference to motive and 
categorisation of it as "evil" or "bad". It would have 
been sufficient on the facts of the case for him to have 
held that "wilful" requires an intention not merely to do 
the act but to bring about the consequences of death (or 
at least serious harm). The case concerned a young girl 
who had given birth unaided without being aware that she 
was pregnant and had killed the child when in her panic 
she acted to stifle its cries. Her evidence was that she 
did not intend to kill the baby and a psychiatrist 
testified that he did not believe she related what she was 
doing to causing the death of the child.73

In New South Wales the same result could be brought 
about by a different process of reasoning. The New South 
Wales (and Victorian) provisions echo the English in 
providing that where the elements of the offence are made 
out then "notwithstanding that the circumstances were such 
that but for this section the offence would have amounted 
to murder" the woman shall be guilty of infanticide and 
may be dealt with and punished "as if she had been guilty 
of the offence of manslaughter" of the child. Although 
this wording is not entirely unambiguous, in view of the 
history of the offence it seems clear that infanticide is 
only available where the offence would otherwise be murder 
i.e. the intent to kill or cause grievous bodily harm (or 
reckless indifference to human life) has been established. 
Infanticide is only available as an alternative verdict to 
murder (Section 22A(2)) and not, as in some jurisdictions,

7 2 

7 3

Ibid., p.231.
Ibid., p.232.
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to manslaughter as well.74 * This construction suggests 
that the interpretation of "wilful" by Barry J. in Hutty 
is not sufficiently specific. If it only means that the 
act is intended, not its consequences as well, it is 
otiose. If it means that the woman must also intend the 
consequences of her act it is consistent with the 
requirement that the elements for murder be made out.

There is no reference to murder in the Canadian 
infanticide provision interpreted in Smith. The Canadian 
legislation contains a further peculiarity in that Section 
590 of the Code provides that where a woman is charged 
with infanticide and yet the evidence fails to establish 
the necessary disturbance of mind due to incomplete 
recovery from birth or lactation she may still be 
convicted "unless the evidence establishes that the act or 
omission was not wilful". This section was apparently 
introduced to meet the criticisms of the earlier 
legislation by McRuer CJ. in Marchello.7 5 He had 
commented scathingly that it was almost impossible for the 
prosecution to succeed where infanticide was charged as a 
substantive offence because the woman could counter by 
proof that her mind was not disturbed.76 Somewhat 
curiously Section 590 seeks to meet this perceived 
difficulty by providing that the defendant may still be 
convicted of infanticide if charged as a substantive 
offence even if the prosecution has failed to prove what 
is normally thought of as the key elements of the offence 
beyond reasonable doubt.77 If Section 590 is sought to be 
applied the requirement that the act be "wilful" becomes 
central. It is understandable in this legislative context

74 For example Papua New Guinea. See Criminal Code 
s 306(3).

7 5 [1951] 4 D.L.R. 751.
76 Ibid., p.755.
7 7 The relationship between s 216 and s 590 in the 

Canadian Criminal Code is considered in R. v. Smith 32 
C.C.C. (2d) 224.
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that Cummings DCJ. concluded as he did in Smith that 
"wilful" means something more than merely intended.

117 
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from the police files. I chose not to include the 1981 
cases because there were some indications that at the time 
I needed the names to request files from the Clerk of the 
Peace the data for 1981 was not complete.

Ms. Bacon and I had been given permission by the 
Department of the Attorney General and of Justice to have 
access to trial transcripts and depositions of cases of 
women homicide offenders for the purposes of the FLAG 
research. This permission was later extended to encompass 
those cases I wished to examine for the purposes of this 
thesis, including the cases of male homicide offenders. 
It was a condition of that permission that the identities 
of particular offenders were not to be disclosed in any 
written reports of the research. Accordingly I have 
omitted identifying details in this thesis. The cases are 
referred to by pseudonyms and the personnel involved in 
the cases, judges, lawyers and doctors are not identified. 
Generally speaking I include in citations only the nature 
of the source material and the date. I have prepared a 
separate document which identifies the cases which I have 
deposited with my supervisor, Dr. Jessep.

Access to the depositions took the form of access to 
the file held by the office of the Clerk of the Peace. 
This was particularly useful because the file contains not 
only the depositions (i.e. the record of evidence given at 
the committal hearing) but also the exhibits such as the 
record of interview and psychiatric reports which in most 
cases, particularly where the person charged pleads guilty 
at trial, form the heart of the case. As well as 
administering the progress of criminal cases through the 
District and Supreme Courts the office of the Clerk of the 
Peace (later re-titled the Clerk of the Peace and 
Solicitor for Public Prosecutions to indicate its dual 
role) at the time of this research acted as prosecutor in 
all prosecutions for indictable offences instituted by the
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police.2 This means that the files also contained the 
prosecutor's notes, including the recommendations as to 
what bill of indictment should be filed and 
recommendations and comments on representations for the 
defendant that a bill should not be filed or that the 
defendant should be placed on her trial for a lesser 
offence than the offence for which she was committed. 
This material was invaluable in analysing the progress of 
the cases through the criminal justice system.

It was immediately apparent from the bare details I 
obtained from the Bureau that in a high proportion of 
cases where a woman is charged with the homicide of a 
new-born baby the charges never proceed to trial. Three 
of the five cases of this type over the period 1976-1980 
inclusive did not proceed to trial. I wished to try and 
ascertain the reasons why but in this I was hampered by 
the limitations of my material. The Clerk of the Peace 
only constructs a file where a person is committed for 
trial as the prosecution at the committal is handled by 
the police. In the absence of a Clerk of the Peace file 
one would have to obtain the record of evidence taken at 
the committal from the court concerned. The evidence at 
the committal hearing is not transcribed (if sound 
recorded) if the person is not committed for trial. 
Although theoretically available the delay in 
transcription is considerable (in the order of many months 
for material required for research alone) and the cost 
prohibitive. For these reasons I did not obtain the 
depositions in these cases.

2 On the commencement of the Director of Public 
Prosecutions Act 1986, the Criminal Procedure Act 1986, 
the District Court (Amendment) Act 1986, the Crown 
Prosecutors Act 1986 and the Miscellaneous Acts (Public 
Prosecutions) Amendment Act 1986 on 13 July 1987 the 
Office of the Clerk of the Peace was abolished. The 
registry functions of the Clerk of the Peace have been 
transferred to the District Court. The Office of the 
Solicitor for Public Prosecutions continues to exist and 
instruct Crown Prosecutors.
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In all there were four cases where because the person 
charged was not committed for trial the Clerk of the Peace 
had no file on the case. Two of these cases involved new 
born babies. In one other case involving the death of a 
newborn baby the woman concerned was committed for trial 
but the Attorney decided not to present a bill of 
indictment, i.e. she never stood trial. In every other 
case the person charged stood trial for a homicide 
offence. In several of the cases, however, the evidence 
and remarks on sentence were never transcribed. For these 
cases I drew on the depositions and the material on the 
Clerk of the Peace file as to the defence approach at 
trial as it was too expensive to have the shorthand 
transcript transcribed.

There was generally more source material available in 
respect of cases involving female offenders than male. As 
discussed in the next chapters men tended to be charged 
with manslaughter at first instance, plead not guilty, and 
so proceed to trial in the District Court. Many more 
women were charged with murder and so the case was dealt 
with in the Supreme Court, usually by way of plea of 
guilty to a lesser offence on the basis of evidence of 
disturbed mental state contained in psychiatric reports. 
Psychiatric reports, which can contain a wealth of 
information about the offender and the circumstances of 
the offence, were less frequently obtained for men, 
although there was no reason reports could not have been 
tendered on sentence if appropriate. As well, transcripts 
of evidence and remarks on sentence were more often 
transcribed in cases finally determined in the Supreme 
Court than in those heard in the District Court.

In relying on official records I am mindful of the 
position advanced by Ms. Bacon and myself in the FLAG 
report that such records can be seriously limited, or
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worse inaccurate in the picture they give of a case.3 One 
needs to be sensitive to this possibility at all times 
when using official material. On the other hand, the 
advantages of using public records are relative ease of 
access and comprehensive coverage. It was for these 
reasons that I chose to rely on court records for this 
investigation of the way the law deals with the killing of 
very young children. One of the cases studied for the 
FLAG research also fell within my sample for this thesis. 
In that case I had access to an interview with the woman 
concerned and her prison file as well as the depositions 
and transcript of her trial.

2. Child homicide: Some statistics

The homicide study conducted by the New South Wales 
Bureau of Crime Statistics and Research referred to above 
has now been completed and is published in Alison 
Wallace’s report. Homicide: The Social Reality.4 The 
homicide statistics set out in that report provide a 
useful backdrop to this more detailed study of one 
particular type of child homicide, the killing of a child 
under one year of age.

Between the years 1968-1981 inclusive 1373 people 
were the victims of a homicide in New South Wales.5 
Wallace examines in detail the killings of children five 
years or under, who constituted the largest proportion of 
non-adult victims. One hundred and twenty or 8.7% of all 
victims were in this group.6 The majority of them were

3 Lansdowne, R. and Bacon, W. , Women Homicide 
Offenders in New South Wales, Feminist Legal Action Group, 
Sydney 1982, pp.8-13.

4

5

6

Note 1 supra. 
Ibid., p.34. 
Ibid., p .124.
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killed by their father or mother.7 Fifty-nine or nearly 
one half of these under school age victims were aged under 
one year.

It is commonly assumed that young children are more 
likely to be killed by their mothers than by their 
fathers. To a certain extent this is true. Women killed 
more under school age children than men (seventy-two as 
opposed to fifty-six children, based on all 
victim-offender pairs) and the actual number of women 
charged was also slightly greater than men - sixty-three 
(fifty-five per cent total) as against fifty-one (forty- 
five per cent).8 This contrasts dramatically with 
homicide as a whole where men offenders outnumber women 
between five and six times.9 The disparity is greatest in 
respect of children under one year. Of the fifty-nine 
children killed under the age of one year, sixteen were 
killed by men and forty-three by women. More than half of 
the children killed by mothers were under one. The 
victims of fathers and stepfathers on the other hand were 
more evenly distributed over the ages to five years.10 
For children over one year there was a dramatic drop in 
women offenders - women killed only 6 one year olds, 8 
two year olds and so on. Men were also less likely to 
kill a child over one year than under but less 
dramatically so - men killed 9 one year olds and 12 two 
year olds for example.

These figures support a closer examination of 
homicides of children under one year of age. Children are

Ibid., p.125.
Ibid., p.126.
Ibid., p.34.
Ibid., p.126.
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more at risk from both men and women at this age than at 
any other.11

Homicide of their children is also a particularly 
significant form of homicide for women. Women kill almost 
exclusively within the confines of their family or 
intimates. Fully eighty-one percent of female offenders 
killed a family member. The next largest categories were 
a friend or acquaintance and a neighbour or co-tenant, 
each accounting for 6.8% of homicides by women. Only 3.1% 
of women offenders killed a stranger, as opposed to 20.5% 
of male offenders.12

This should not be taken as implying that family 
members are more likely to be killed by a woman (wife or 
mother) than a man. Nearly twice as many men killed 
within their family as women (391 as opposed to 156) but 
because the numbers of male homicide offenders is so much 
greater than female this accounted for only thirty-six per 
cent of killings by males.13 Overall eighty-five per cent

1 1 It does seem slightly strange that of the 16 
children under one year of age killed by men over the 
fourteen years (1968-1981 inclusive) 9 of them should have 
been killed in the five year period I studied, 1976-1980. 
This in turn makes the relative number of women to men 
offenders less dramatic in my subset (17 women, 9 men) 
than over the whole period (43 women offender/victim pairs 
as opposed to 16 male offender/victim pairs). The figure 
for women in the Bureau study is partly inflated by the 
fact that one woman was charged in relation to the deaths 
of six newborn babies. The numbers of men offenders are 
small enough for only slight fluctuation or chance to 
effect an apparently significant change. One difference 
over the period is that according to the raw data used by 
the Bureau in three child neglect cases prior to 1976 (two 
in 1969 and one in 1975 ) only the mother or female 
caretaker was charged whereas in both the neglect cases 
between 1976-1980 both parents were charged. It may be 
that men are now considered to be sufficiently involved in 
child care to be equally responsible if the child is 
neglected. Wallace, p.133.

12 Wallace, op. cit., p.84.
13 Ibid., p.84.
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of those charged with homicide were male and only fifteen 
per cent female.14

Within the family both men and women are most likely 
to kill their spouse (legal or de facto). Fifty per cent 
of women who killed a family member and fifty-five per 
cent of men in this category killed their spouse. Women 
are far more likely to kill their children, however, than 
are men. Forty-five per cent of women who killed a family 
member killed one or more of their children as opposed to 
only twenty per cent of men.15 The balance of the victims 
of the men were parents, siblings, in-laws and more 
distant relatives.

The high proportions of child victims within the 
family and family killings rather than others for women 
mean that nearly forty per cent of women who commit a 
homicide kill one or more of their own children as opposed 
to only seven per cent of men. Again, this does not mean 
that children as a whole are more at risk from their 
mothers than their fathers although children under one 
year are. In fact children (as defined by relationship 
rather than age) are slightly more at risk from fathers - 
seventy-eight fathers killed their children as compared 
with seventy-one mothers.16

Homicide followed by successful suicide is not 
included within a study such as mine which deals with 
persons charged. Included within the Bureau Study by 
contrast are all homicides (excluding those resulting from 
motor vehicle accidents) that appeared in police files for 
the fourteen year period. These included not only 
homicides where a person or persons was charged but also 
unsolved homicides and all murder suicide incidents

1 4

1 5 

1 6

Ibid., p.34.
Ibid., p .89.
Ibid., p .89, Table 7.6.
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classed as murder by the police. Wallace notes that 
almost a third of children who were killed by their 
parents died in the context of a suicide or attempted 
suicide by the parent.17 In these cases the parent's 
motivation was primarily suicidal and the children were 
killed as part of that suicide because they were perceived 
as inextricably dependent on the parent, an extension of 
the parent's self. In the group of cases where children 
under school age were killed mothers and fathers were 
equally likely to kill their children as part of their own 
successful or attempted suicide. Of thirteen cases, seven 
involved mothers and six fathers.

There were two persons in my study who attempted 
suicide immediately after killing their babies. These 
were two women of non-Australian origin both of whom were 
diagnosed as suffering from a postnatal mental illness. 
Both cases seem to fit this pattern of a primarily 
suicidal intent. They are discussed in more detail in 
later chapters.

Over the last fifty years the relative significance 
of children as victims of homicides by women has declined 
and the relative significance of husband victims 
increased. A woman is now more likely to kill her husband 
than her child, whereas in the period studied by 
Mackenzie18 1933-57 the reverse was true. In that time 
period only thirty-four per cent of women charged with the 
murder of a family member killed their husband, and fifty- 
nine per cent a juvenile child or children.19 On adjusted

17 Ibid., p.90.
18 Mackenzie, R.W., Murder and the Social Process 

in New South Wales 1933-57, unpublished doctoral thesis, 
University of Sydney 1961.

19 Wallace, op. cit., p.91.
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figures20 the percentages for these categories for the 
years 1968-1981 are almost exactly the reverse. This is 
not because the rate of spouse killings by women has 
increased, however, but because the rate of child killings 
by both men and women has decreased.21 This is evidenced 
by the fact that the percentage of victims under fifteen 
years has almost halved over the period 1933-1981 although 
the proportion of the general population of this age 
declined only slightly.22

There may be a number of reasons for this change 
which are beyond the scope of this thesis to explore. 
Possibilities include detection of children or parents at 
risk so that preventative action can be taken, fewer 
unwanted children due to more widespread birth control, 
and more release valves for parents under stress, such as 
child care, separation, psychiatric help and so on. For 
women in particular the last fifty years has enormously 
increased their freedom to leave a marriage that has 
become oppressive. More flexible divorce laws, state 
financial assistance, women's refuges and emergency 
housing have all contributed to this greater freedom. If 
child homicide is seen as the extreme expression of the 
tension and violence that can be generated within the 
family then it may be that women are now more able to

2 0 Mackenzie and Rod in her masters honours thesis 
in Anthropology, Macquarie University 1979, Murder in the 
Family in New South Wales 1958-67, used a more restrictive
definition of homicide than that used by Wallace. They 
counted charges of murder only, not manslaughter, and 
excluded neonaticides. For the purposes of comparison 
Wallace adjusted her figures accordingly. On the adjusted 
figures the percentage of spouse victims of women who 
killed family members in 1968-81 is 59% (not 50.6% if the 
whole sample is examined) and the percentage of victims 
who were "juvenile kin" (all kin under 15 years of age) 
32%. This is almost exactly the reverse of the 1933-1957 
figures (Table 7.8 p 92).

2 1

2 2

Wallace, op. cit., pp.91-93. 
Ibid., p.44.
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dissipate that tension by leaving the marriage, rather 
than exploding in violence towards their children.

3. Description of the persons charged

As discussed there were twenty-six people charged in 
New South Wales in the years 1976-1980 inclusive with the 
homicide of a child under one year of age, seventeen women 
and nine men. With only one exception these men and women 
were all natural parents of the child they were said to 
have killed. The one exception was one man who was 
charged with the manslaughter of his girlfriend's child. 
He had recently begun living with his girlfriend and so 
was in the position of stepparent to the child.

Generally speaking, the men and women charged with 
killing children under one were young, poorly educated, 
and working class or lower middle class. Most were 
Anglo-Saxon and had been born in Australia and had married 
or begun a de facto relationship very young and had their 
first child very young. Most of the men were working but, 
as they had no formal trade qualifications, in unskilled 
and labouring positions. None of the women were working 
themselves, as one might expect with such young children, 
and the majority were dependent for economic support on 
husbands or de factos employed in unskilled jobs.

If a man, his victim was likely to be his first 
child; if a woman, her victim was likely to be her second 
child. None of the offenders, men or women, had previous 
convictions for violence and only one of the women 
offenders had any previous convictions at all and those 
were for juvenile offences.

These characteristics are discussed further below.
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Ethnic origin

Of the twenty-six cases where a person was charged I 
have no information in three cases as to the ethnic origin 
of the defendant. In the remaining twenty-three cases, 
there were three persons of Aboriginal descent, one young 
women charged with the homicide of her new-born baby and 
two young men charged with the homicide of very young 
babies, one three and a half weeks and one ten weeks old 
child. The young girl charged with the homicide of her
new-born baby was not committed for trial.23

There were only three persons born overseas - one 
woman born in Italy, one in Yugoslavia and one man born in 
the United Kingdom.24 There are considerable similarities 
in the cases of the two women born overseas, one in Italy 
and one in Yugoslavia. These were the only two people to 
attempt suicide at the same time as the homicides. As I 
will discuss later in this chapter it seems that their 
cases fell into the category of murder-suicide, where the 
prime motivation is suicide and the child is killed first 
because of its dependence on the mother. Both had come to 
Australia from peasant backgrounds determined to improve 
their economic lot and had accordingly worked very hard 
over very long hours for a number of years. In both cases 
the woman had one elder child, a daughter and subsequently

23 The numbers of this study being so small it is 
difficult to draw any conclusions from the number of 
offenders of Aboriginal origin. It could be pure chance 
although in the larger group of homicides of children 
under five examined in the Bureau study of which my group 
is a subset Wallace found that Aboriginals were over 
represented by about six times, as they were for all 
homicides. (p.127).

2 4 One must be similarly hesitant in drawing any 
conclusions from the number of people born overseas. 
Wallace found that homicide offenders born overseas were 
slightly over-represented in her sample. She noted that 
only migrants from particular countries rather than 
migrants generally were over-represented. These countries 
included Italy and Yugoslavia together with New Zealand, 
Oceania, Turkey, Lebanon and Poland. (p.49).
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some years later had a second child, also a daughter. 
After the birth of the second child, each woman became 
very depressed and quite acutely mentally ill and each was 
treated by a psychiatric for post-natal depression. In 
the psychiatrist's view it was in the course of that 
depression that each woman killed her young baby. Both 
were charged with murder but convicted of lesser offences 
only on the basis of their mental condition and each was 
given a bond. There was a suggestion in the case of the 
woman from Yugoslavia that she felt some shame at having 
borne girl children only and no sons.

In both of the cases, as in several other of the 
cases where women killed their young babies, the women had 
not been able to enter hospital for the psychiatric 
treatment they needed or were pressured by their husbands 
or their family situation to leave early because of the 
need to care for the couple's children, including the new 
baby.25 The woman was thus forced back into the very 
situation that had precipitated her mental crisis at a 
time when she was still not able to cope with it. This 
theme is examined further in Chapter 7.

Age

Of the twenty-six persons charged there was only one 
person who was over thirty and the majority of the 
offenders were in their early twenties or younger. The 
youngest group was the group of five women charged with 
killing their new-born babies. This parallels the 
findings of Resnick, d'Orban and others.26 Four of these

25 For example in Maria's case (the Italian woman) 
see report of Dr. R.H., 7 September 1977, p.5.

26 Resnick, P.J., "Murder of the Newborn : A
Psychiatric Review of Neonaticide", Am. J. Psych. 126, 
1969-70, pp.1414-1420 {Resnick 1969 (b)}; d'Orban P.T.,
"Women Who Kill Their Children", Brit. J. Psyc1 134, 
1979, pp.560-71; Wilkey, I. (et al), "Neonaticide, 
Infanticide and Child Homicide" (1982) 22 Medicine,
Science and the Law 31.



131

women were under eighteen (one fifteen, one sixteen and 
two seventeen) at the time of the alleged offence. The 
other woman was aged twenty-four but she had three older 
children. In the other four cases, the baby, the subject 
of the alleged offence, was the woman's first child. This 
case involving the older woman who had children previously 
is distinct in other ways from the other four and will be 
discussed in further detail in the chapter on 
neonaticides.

All but a few of the offenders other than in the 
neonaticide cases had married or formed a de facto 
relationship quite young and had had their first child at 
a young age. For example, all but two of the thirteen 
women who went to trial had had their first child at 
twenty two or younger, and most of those had borne their 
first child under twenty or younger. Youthful parenthood 
was noted by d'Orban as a factor in his major study of 
women charged with the murder or attempted murder of their 
children in south east England.27

There was an interesting difference, however, as 
between men and women in whether the child killed was the 
parent's first or second (or subsequent) child. Virtually 
all the men (six of eight) who went to trial were charged 
with killing their first child, but less than half the 
women (five of thirteen) were charged with the death of 
the first child in their care as opposed to second (or in 
one case fifth) child. Where the child killed was the 
first child in the care of the offender, the combination 
of youth and inexperience in dealing with children seemed 
to have played a major role. This was particularly marked 
in some of the men's cases. Three of the men charged with 
homicide of their first child were twenty-one or under at 
the time of the offence (one was twenty-one, one twenty 
and one only eighteen). The twenty year old made the

2 7 Ibid., p.563.
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difficulties of youth and inexperience explicit in his 
statement from the dock by saying:

My wife and I were young when we got married and 
(child) was born twelve months later. I was 
proud and excited to be a father. I didn't know 
much about babies. (Child) was a difficult 
baby, always crying, always had trouble with his 
feeding. At the time we lived in a small flat 
at (suburb of Sydney) with no friends to turn to 
in the area. My parents lived at (another 
suburb), a long way away. I didn't mean to hurt 
(child) at any time.28

Three of the five women who killed their first child 
were said to suffer mental deficiency. They had simply 
been unable to cope with the responsibility and demands of 
a very young infant. One other woman was charged with 
murder of her new-born baby and the fifth with the 
homicide by starvation of a baby which had died of 
malnutrition. In that case poverty, ignorance, a
tumultuous relationship with the baby's father and the 
upset caused by his recent imprisonment probably had a 
great deal to do with the baby's death. Women who killed 
a second child on the other hand tended to be diagnosed by 
psychiatrists as suffering from mental illness, most 
commonly a post-natal depression or psychosis.

In some respects, one wonders whether the
characterisation of the killers of first children as 
mentally defective and the killers of second children as 
mentally ill is not circular. In the case of a woman who 
has demonstrated with her first child that she can care 
for children it may be difficult to see her reaction to 
her second child as other than mental illness; whereas a 
woman who does have some mental deficiency and kills her
first child can easily be seen as having done so as a
result of her constitutional inability to care for young 
children, rather than as a result of post-natal depression

28 Robert's case, statement from the dock, 
21 September 1977.
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or psychosis. The case may be characterised in this way 
even if the woman was exhibiting many of the same signs as 
women who kill second children. This was precisely what 
happened to one woman, whom I have called Alison. She was 
of very low intelligence and at one time had been on an 
invalid pension for her mental disability. She killed 
her first child in a violent assault precipitated by her 
anger with her mother and was acquitted of murder on the 
basis of diminished responsibility due to her mental 
defect. She had, however, for some time been saying that 
she couldn't cope with the baby and that she was 
depressed. She had been to a doctor complaining of 
symptoms which are very similar to those exhibited by 
women in other cases who received the benefit of a 
diagnosis of post-natal depression. I shall explore these 
themes in greater detail throughout this thesis.

Marital status

It might have been expected that in a significant 
proportion of killings of young children the parent was 
under the special stress of being a sole parent. In fact 
this was not the case. There was no case where a man 
charged was the child's sole parent, as distinct from 
temporary caretaker (sometimes for a matter of moments 
only) and only one where a woman charged was a sole 
parent, apart from the cases involving newborn babies.

In the majority of these cases the parents were 
married as well as living together, perhaps indicating 
that most intended the family unit to be a relatively 
permanent one. Most of the relationships endured at least 
until the trial (although a substantial sentence of 
imprisonment clearly would then endanger the marriage), 
some parents who had not married before did so before 
trial and several offenders had more children in this 
time. Some of this may have been because of the pressure 
of the trial. An apparently stable home life, the need to 
care for another child and apparent forgiveness from the
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child’s other parent would all be of great assistance in 
mitigation. Nevertheless it is striking that couples were 
able to stay together despite the homicide.

Although most families were two parent families child 
care was not shared between the parents. The men and 
women pursued very traditional roles, no doubt in part 
because of the young age of the children. No woman worked 
outside the home and almost every man did. Necessarily 
the women bore the brunt of care for the child killed and 
any other children while the man was at work, but even 
after working hours most of the men, and the women, 
continued to regard the baby as the woman's responsibility 
only. Women already under stress worried, for example, 
that the baby’s crying would wake their husbands or felt a 
failure that they couldn’t care for the child without 
calling for assistance.29

That child care is not just a function of available 
time with the baby but also involves assumptions about 
maternal role is shown in one case where the man was 
unemployed. That man played a significant role in general 
concern for the child but his physical care was more 
limited. For example, his wife rather than he normally 
bathed and changed the child.30 The other man who was 
unemployed had only had contact with the child killed for 
the six weeks in which he had been involved with the 
child's mother.

The consequence for the men of this view of child 
care was that they had very limited opportunity to gain 
any confidence and experience in dealing with a baby. On 
the rare occasions when the baby was left in their sole 
care the baby may have detected this lack of confidence

29 For example see Pauline's case, report of Dr. 
P.G. dated 1 November 1977, pp.2, 3, 5.

30 Murray's case, record of interview, 7 September 
1977, Q & A 38, 39.
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and reacted with apprehension, thereby compounding the 
problem.

This traditional division of tasks as between husband 
and wife and the fact that while men tended to kill their 
first child women killed their second suggests that there 
were distinct patterns in the cases of men and women 
killing children. On one view, the men killed infants 
because they had too little responsibility for them and 
too little exposure to and so tolerance of infant 
behaviour. The women killed children because of the 
strains imposed by constant twenty-four hour a day 
responsibility for a dependent, irrational and often very 
demanding being together with the care of an older child 
or children. The women were expected to carry out this 
mothering role even when they were plainly in the midst of 
mental confusion or despair. The traditional arrangement 
of family roles allowed them little space or time to 
resolve their difficulties without the demands of 
mothering. Even when the women were able to gain some 
"time out" in hospital they felt compelled to come back 
home, often earlier than their doctors wished, to resume 
'normal' care of the children.31 32

The child killed

Both male and female children were killed in 
approximate numbers. Wallace found in the Bureau Study 
that men and women were equally likely to kill male or 
female children3 2 and as far as one can tell with such 
small numbers this was also the case here. Male offenders 
who went to trial were charged with killing five boy 
children and three girls; women offenders at trial other 
than those charged in respect of newborns were said to 
have killed five boys and six girls.

31 In addition to the cases mentioned earlier, see 
Margaret's case, in her instructions to her lawyers.

32 Wallace, op. cit., p.126.
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Table 1: 
Age of children (other than newborns)

1A 
Age in months by sex of offender

< 1 mth.
1

2
3

4
5

6
7

8
9

10
11

TOTAL

M
1

1
2

1
1

1
1

8

F
1

3
2

1
2

2
11

IB 
Age by infanticide indictment or conviction

Newborn
< 1 mth.

1
2

3
4

5
6

7
8

9
10

11
TOTAL

1
1

2
1

1
6
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The age of the children killed other than newborns is 
set out in Table 1A. The youngest child was three and a 
half weeks and the eldest two were eleven months old. 
Table IB sets out the ages of the children in cases where 
the woman was indicted for infanticide or pleaded guilty 
to that charge in discharge of a murder indictment. 
Clearly the offence infanticide would be of much less 
utility if it was still restricted to a "newly born" 
child. I set out in Chapter 9 some of the psychiatric 
debates as to whether there is a specific mental disease 
that afflicts women as a result of childbirth. Those who 
argue that there is sometimes say that its onset is within 
2-3 weeks of birth at most.33 Although the children 
killed in the infanticide cases were all considerably 
older than this there had usually been a history of mental 
disturbance reaching back until shortly after the birth.

As mentioned earlier in every case except one the 
child killed was the natural child of the offender. There 
was only one stepfather charged. This low incidence of 
stepfathers being charged should be compared with the 
results of the examination by Wallace for the New South 
Wales Bureau of Crime Statistics and Research of homicides 
of children under five over the years 1968-1981, of which 
my cases are a subset. She found that in sixty-two 
percent of cases where men killed a child by assault the 
child was their stepchild.34 Scott in England also found 
a high incidence of stepfathers. He examined the cases of 
twenty-nine men charged with killing a young child under 
the age of five and found that in more than half of the 
cases the child was not the natural child of the 
offender.35 He described as a typical scenario the case

33 Brockington, I.F. and Kumar, R. ( eds ) , 
Motherhood and Mental Illness, Academic Press, London
1982, p.55.

34 Wallace, op. cit. p.139.
35 Scott, P.D., "Fatal Battered Baby Cases" (1973) 

13 Medicine, Science and the Law, 197-206 (Scott 1973(b)).



138

of a young man who returns from gaol to live with a woman 
with young children. The man may resent the claims the 
children make on the mother’s affections and with the 
punitive model of gaol so recently behind him may react to 
annoying behaviour in the child with too much force. The 
age group of children in this study could make it less 
likely that the mother would be in a new relationship as 
compared with slightly older children.

There was one case in my group where although a 
mother was convicted of the homicide of her natural son 
there were strong indications that in fact the offender 
was her de facto with whom she and her two children were 
living at the time. This is certainly the view of the 
woman's lawyer, whom I was able to interview because the 
woman had given her consent. He said that at the 
committal and trial the woman gave her legal 
representatives written instructions that they were not to 
cross-examine the de facto in any way as to suggest that 
he might be responsible.36 The external features of the 
homicide all clearly pointed to the de facto but he was a 
man with a substantial prison record and it seemed that 
the woman believed that of the two she would receive a 
much shorter sentence.37 From the combination of wishing 
to protect him and guilt at allowing the child to be 
killed at his hands (however misplaced this guilt might 
have been), she made some admissions to the police.

Even these admissions were ambiguous, however. She 
did not give precise details of the offence, merely saying 
that she could not remember the assault but "must" have 
assaulted the child at a time in the day when she was 
alone with it. At the trial she also made statements 
equally consistent with her innocence as her guilt: * 3

35 Conversation with Mr. T.McC., solicitor for 
"Louise", 10 May 1982.

3 7 Ibid.
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I feel guilty being the mother of (child); that 
responsibility in looking after a child is the 
mother's care and whatever happened to either 
(child killed) or (her other child) it was my 
responsibility ... I feel guilty in a sense that 
somebody has to be punished for what happened to 
my son, but the punishment in me will be there 
for the rest of my life, and all I know is that 
I could not deliberately hurt or maim my son in 
any way.3 8

The converse situation, where the de facto living 
with the child and his mother is charged with the child's 
death yet seeks to blame the mother is illustrated in the 
case of R. v. de Weert39. In that case the appellant had 
been convicted of the manslaughter of the five year old 
son of his de facto wife. On appeal against conviction he 
sought to argue that at the trial his lawyers had not 
advanced his defence that the mother, and not he, was 
responsible.

Education

The offenders generally had very limited education. 
A number, especially those from rural backgrounds, had not 
proceeded beyond primary standard. As well several had 
had very isolated childhoods, due to frequent moves by the 
family, rural isolation or mental or physical disability 
which caused an inability to mix well with peers. One 
woman, for example, had a major hearing disability until 
she was sixteen which meant that she simply could not hear 
much of what she was meant to be learning at school. Her 
family had travelled a great deal and so she had spent 
periods studying by correspondence, and at boarding 
school. She had a difficult time at school because of her 
deafness and low intelligence and had few friends. 3

38 Unsworn statement, Louise's case, 20 May 1980.
3 9 Unreported decision of the New South Wales Court 

of Criminal Appeal, 17 March 1983.
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Only one woman had her leaving certificate. The 
others had left school at or before school certificate 
level. Two women who killed newborns were attending 
technical college at the time and two other women had 
attempted to gain trade qualifications, but without 
success. One had done two years of nursing, but left when 
she became pregnant for the first time without completing 
her qualifications. Thereafter she worked in factories, 
in process work or behind a bar. The other woman had 
attempted secretarial training at a business college but 
left after a short time. The course may have been beyond 
her, or it may have been that, as her parents and the 
judge at her trial expressed it, she was undisciplined and 
unable to accept instruction. She then had a sequence of 
office jobs for twelve months, until she fell pregnant. 
Again, her parents and the court blamed her inability to 
hold down a job on inability to accept control.

Only one man had any trade qualification. He was a 
bricklayer. One other had begun an apprenticeship but not 
completed it. The other men had all left school before 
obtaining the school certificate and were unskilled. When 
working they worked as labourers.

Employment status

None of the women were working outside the home at 
the time of the homicide, although in the majority of 
cases the household had some income other than government 
support. Eight of the women were dependent on working 
husbands or de factos and all but two of the men offenders 
were employed. Thus in thirteen of the nineteen 
households of offenders who went to trial (nineteen 
because in two cases both husband and wife were charged 
with the baby's homicide) there was an income from 
employment. This did not mean, however, that the people 
charged had no money worries. Many of the people charged 
said they had been anxious about money in the period 
before the offence, due either to the size of their
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families or to the low wage received for unskilled work. 
In one case a woman who killed her four months old 
daughter was said to have been suffering a reactive 
depression brought on by her husband's gambling and the 
financial difficulties this caused for the family. In 
another case, a man who reacted with fatal force to the 
crying of his baby said that in the preceding months he 
had been under continual strain from attempting to work in 
two jobs in a vain effort to get the family out of debt.

Class

A rough measure of socio-economic status is given by 
occupational category as per the Congalton scale.40 The 
four categories are:

professional/managerial 
semi professional/middle managerial 
sales/small business/clerical/skilled trade 
unskilled.

On this scale only two of the women could be said to come 
from middle class backgrounds. These were the two cases 
described above where the women had attempted tertiary 
qualifications. One woman's father was an engineer, the 
other's owned a small business. In one other case the 
woman's father worked for the Snowy Mountains Authority 
and travelled overseas with it, but it is unclear in what 
capacity. Where information about the male offender's 
parental occupations appears on the file it confirms this 
pattern - their fathers were truck drivers, labourers or 
had other unskilled jobs. (It is interesting that 
information about the parental background appears more 
frequently in women's cases than in men's - although the 
women were generally slighter older than the men offenders 
- but this could be a reflection of the greater use of

4 0 As used by Wallace, op. cit., pp.45, 128.
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psychiatric reports which contain much background 
information in the women's cases.)

The men offenders who were employed worked as a 
bricklayer, truck driver, machinist (without trade 
qualification) or labourer. The women offenders who had 
worked before their marriage or the birth of the child 
worked in unskilled and stereotypically female occupations 
- process work, shop assistant, waitress, or barmaid. The 
husbands of women found to have been suffering from a 
disturbance of mind due to childbirth when they killed 
tended to have slightly higher occupational status than 
male offenders of the partners of women who assaulted 
their children. They were more likely to have sale or 
skilled jobs, rather than labouring.

Some of the offenders had striven very hard to secure 
their financial positions. In one case at least the long 
hours the woman was working into very late in her 
pregnancy with her second child, the victim of the 
offence, together with her ongoing and effectively sole 
responsibility for the care of her elder daughter may well 
have contributed to her collapse after the birth of the 
second child. She had been working until the eighth month 
of the pregnancy working overtime whenever it was 
available. Her husband worked sixteen hours a day, seven 
days a week throughout their marriage. He clearly could 
give her little assistance or emotional support. As a 
result they were able to pay off a $12,000 loan to 
purchase a home unit in 18 months and had purchased a home 
for $47,000 in cash, while still owning the home unit, 
shortly before the homicide.41

41 Ljerka's case, transcript of evidence, pp.4-5, 
Supreme Court of New South Wales, 16 February 1981.
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Prior convictions

It is customary to examine whether homicide offenders 
have previous convictions. In so far as those convictions 
relate to previous offences of violence to persons they 
may indicate a relevant pattern of response; as well 
convictions for other offences can be good indicators of 
disadvantage in common with education, occupational status 
and employment status.

None of the offenders in my study had previous 
convictions for violence although several had a previous 
criminal history for minor offences. Only one of the 
thirteen women who went to trial had any prior convictions 
and she only had juvenile convictions, for among other 
things, prostitution. She had not been to gaol but one 
other woman offender had been in a juvenile institution on 
a charge of being uncontrollable under the Child Welfare 
legislation.

Four of the eight men who went to trial had previous 
convictions but again none were for violence to persons. 
In two cases the convictions clearly suggest disadvantage. 
The only man to have been to gaol before had been 
convicted of receiving the unemployment benefit while 
working, and another had been institutionalised for 
juvenile offences. These were the two men who were 
unemployed at the time of the homicide. The man with 
juvenile convictions had left high school after first 
year. He was described by his mother as "slightly behind 
in regards to his mental ability"4 2 and his record of 
interview had to be read over to him because he could not 
read.42 43 He had killed the child of the woman he had been 
living with for six weeks by pushing him on the chest as

42 Wayne's case, statement by D.M.C., 9 December
1976.

43 Record of interview, 9 December 1976, Q & A 8,
6 8 .
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he stood in his cot, crying. The child had hit his head 
on one of the corner posts of the cot. The emotional 
development of this young man may well have been hindered 
by the fact that he had been institutionalised at the age 
of fourteen on his first and very minor juvenile charge. 
Thereafter he committed a few more minor property 
offences. His father said that he had become involved in 
these offences because he was a little simple and easily 
led.4 4

In the other two cases of men with prior convictions, 
one man had minor driving and property offences, the last 
of which was seven years before, and another man had two 
convictions for minor damage to property both two years 
before the homicide. These convictions are minor on their 
face and were properly ignored by the trial judge.

In the total group of homicides of children under 
five years in the years 1968-1981 Wallace found a slightly 
different picture in relation to prior criminal record. 
She too found that women were very unlikely to have 
previous convictions (ninety-two percent had no record) 
while more than half the men did (sixty-three percent had 
a prior record). About a quarter of these men had prior 
convictions for violence to persons, however.45 The 
difference could be accounted for by the fact that her 
study included children over one year. While children 
under one were the largest group of under school age 
children killed more men than women killed children over 
one year.46 Given the greater degree of force needed to 
kill an older child a man who did so may be more likely to 
have attracted police attention for the use of such force 
in the past.

4 4

4 5 

4 6

Statement of C.S.C., 9 December 1976. 
Wallace, op. cit., p.128.
Ibid., pp.124,126.
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City or Country

Twelve of the twenty-one people who went to trial 
lived in the suburbs of Sydney, two others in Newcastle 
and one in Greater Wollongong. Three people lived in 
substantial country centres (Orange, Cooma and Nowra) and 
three others lived in smaller country hamlets (Greta and 
Abermain near Cessnock, and Warren near Coonamble).

The cases which might be thought to reflect ignorance 
and conservative values, the cases where a young girl was 
accused of killing a baby she had given birth to alone, 
after a pregnancy she had concealed or been unaware of, 
occurred in city and country alike. The two cases of this 
type that proceeded to trial both occurred in the country 
but there were two of the other three which took place in 
Sydney (although in one the girl was a young Aborigine who 
may have come from the country given that she was living 
in a hostel).

4. Description of the offences

Method

Table 2 shows the means by which the children were 
killed in the twenty-one cases that went to trial. As is 
evident, manual means were used in most cases. A weapon 
was used in only three cases, in each by a woman - in one 
case a pipe cleaner was wrapped tightly around the throat 
of a new-born baby, and two mothers cut the throats of 
their babies while they slept with kitchen knives.

Both men and women caused death by assault or slow 
neglect and in approximately equal numbers. Typically, 
the parent in this sort of case was charged with the 
manslaughter of the child not its murder reflecting the 
absence of an intent to kill or cause serious bodily 
injury. In a few cases, where the injuries were 
particularly severe, the parent was charged with murder at
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Hitting,
Shaking

Punching 
(fist)

Throwing,
Pushing

Strangulation
Cut
Throat

Drowning
Neglect

Total
Offenders

M
2

1
3

2
8

F
l1

42
2

2
2

2
13

Notes to Table 2
1. 

There was no evidence in the case as to how the blows were inflicted but the child suffered 
massive internal injuries which must have been inflicted with considerable force. 

This was 
the case where it was suggested that the woman was "covering for" her defacto.

2. 
This includes one case where a woman dropped her child over a cliff. 

In the other cases the 
child was thrown against a wall or the floor, or pushed into a sharp object.

Table 3: 
Cause of death

Cause
Number

Head Injury
9

Abdominal/internal
2

Asphyxia
4

Cut throat
2

Malnutrition
2

Total babies
19
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first instance. Parents in this group tended to admit one 
or more acts of assault when questioned by the police but 
all denied any intention to seriously harm or kill the 
child.

All the men killed their children by one or more 
forms of assault rather than by any means more explicitly 
directed to death such as strangulation or drowning. 
Scott also found in his larger group of cases in which the 
father or substitute father had been charged with killing 
his child under five that in every case this was by 
hitting, dropping, squeezing, crushing, or shaking.47 By 
contrast/ approximately half the women used methods where 
death could have been expected as the natural result, such 
as strangulation, drowning or cutting the child's throat. 
These women often made admissions that they intended to 
kill the child. All of these women were initially charged 
with murder and the charge was reduced to manslaughter at 
trial on the basis of some diminution of responsibility in 
the woman by reason of her mental condition, either 
diminished responsibility or a disturbance of mind 
sufficient for infanticide. None of the men's cases were 
dealt with on the basis that the man had been mentally 
disturbed at the time of the homicide. The two men 
charged with murder were convicted of manslaughter on the 
basis of a lack of intent to kill or cause grievous bodily 
harm.

The means by which the injury was inflicted on the 
child are reflected in the causes of death in the case of 
the nineteen babies whose parents went to trial for their 
homicide (nineteen babies only because there were two 
malnutrition cases where both parents were charged). The 
causes of death are set out in Table 3. The leading 
cause of death was head injury, either a fractured skull 
or a subdural haemotoma. There was no clear relationship 
between manner of causing the child's death and its age

4 7 Scott, op. cit., p.199.
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save that the very young children would have been more 
susceptible to head injuries from shaking and blows. The 
two children who died from malnutrition were aged nine 
months and two and a half months respectively and children 
died from assault from three and a half weeks to eleven 
months.

Circumstances

I have already referred in passing to the leading 
examinations of child killing by parents by the 
psychiatrists Resnick (1969). Scott (1973) and d ’Orban 
(1979). Wallace in the Bureau Study generally adopts 
their systems of classification. All these writers 
consider cases where a newborn baby is killed by his or 
her mother ("neonaticides") and cases where a child dies 
of neglect to be distinct categories.48 In respect of the 
remaining majority of cases they draw a distinction 
between two broad types of cases. Impulsive assault as a 
result of a loss of temper in the parent at some aspect of 
the child’s behaviour such as crying or refusing to eat on 
the one hand, and cases where the child is killed as the 
product of mental disturbance in the parent on the 
other.49 There were cases of all these broad types 
amongst the cases I studied of women and men killing 
infants.

I will describe the circumstances in which newborn 
babies died in my cases and infants died from malnutrition

48 The word "neonaticide" was first coined and the 
category described by Resnick, op. cit. In addition to 
the references to Resnick, d ’Orban, Scott and Wilkey 
already cited see Resnick, P.J., ’’Child Murder by Parents 
: A Psychiatric Review of Filicide", Am. J. Psych. 126, 
1969-70, pp.325-334 (Resnick 1969(a)). Scott, P.D., 
"Parents Who Kill Their Children", (1973) 13 Medicine, 
Science and the Law 120-126 (Scott 1973(a)).

49 Resnick 1969(a) describes the former as 
"accidental" and the latter offenders as "altruistic" or 
"acutely psychotic"; Scott 1973(a) and d ’Orban, op. cit., 
describe the offenders as "battering" or "mentally ill".
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in the chapters on neonaticides and neglect cases 
respectively. In this section I will describe features of 
cases where the child died by assault, especially cases of 
male offenders, and cases where the parent (always the 
mother) was said to have killed the child as a result of 
mental disturbance. These latter cases are also discussed 
in Chapter 9.

In my description of the assault cases I adopt to a 
large extent the analysis first proposed by Scott in his 
work on fatal battering by fathers or stepfathers. He 
classified cases according to whether the "impulse to 
kill" arose from the child or was transferred to the child 
from elsewhere.50 He described a category of cases 
involving fathers where the child constituted the stimulus 
characterised by unrealistic interpretations of the 
child's behaviour sudden loss of temper leading to 
physical assault ar : frequently a history of prior abuse, 
as evidenced by p_evious admissions of the child to 
hospital or by hea ing injuries observed at post mortem. 
In no case was the father considered mentally ill at the 
time of the offence but they tended to have significant 
degrees of personality handicap, particularly immaturity 
or aggression and a poor ability to tolerate stress. The 
cases were also characterised by high degrees of 
environmental stress such as poor accommodation, money 
worries and marital conflict.51 Scott’s analysis of 
"battering" cases was later adopted by d'Orban and applied 
to women who killed or attempted to kill their children.

Although the Scott/d'Orban analysis (which is broadly 
adopted by Wallace as well) is useful for descriptive 
purposes, I have reservations about the tendency of these 
and other writers to consider battering parents and 
mentally ill parents as quite distinct. My study of these 
cases suggests that there can be considerable overlap

5 0 

5 1

Scott, 1973(a), op. cit., p.125.
Scott, 1973(b), op. cit.
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between these two broad categories, yet they are afforded 
different treatment by the criminal justice system. This 
theme is explored in more detail in Chapter 6.

In each of the assault cases that went to trial, 
except one, the immediate stimulus for the last assault on 
the child was some aspect of the child’s behaviour. Most 
commonly this was the fact that the child was crying 
although in one case the mother became infuriated with the 
baby when he wouldn’t eat. The parent became exasperated, 
lost his or her temper, and inflicted the fatal injuries 
on the child. Although the result was death in every 
case, a great deal of force was not necessarily applied. 
Often the parent responded in anger with a degree of force 
that would have caused no injury or little injury to 
another adult but when applied to a small baby proved 
fatal.

While it was sometimes clear that the last assault 
itself had caused death this was not always so. Some of 
the babies were found at post mortem to have suffered 
earlier head injuries which may have lead to death in any 
event. The implications of this for the defence of a 
person charged in respect of the last assault are 
discussed in Chapter 7. A tragic cycle was set up in the 
case of babies who had already suffered injuries from 
being shaken, squeezed or thrown onto a bed. The baby 
would cry in pain and fretfulness from these injuries, 
which may not have been detected, and the exasperated or 
exhausted parent would respond with more assaults.

The one assault which was an exception to this 
pattern of exasperated response to the child was the case 
of the young woman Alison mentioned earlier. This young 
woman had a fairly marked degree of mental disability and 
an extremely difficult relationship with her mother who 
had, in the past, placed her in a juvenile institution on 
a complaint that she was uncontrollable. For some weeks, 
Alison had been saying that she couldn't cope with her
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young baby and the baby had been looked after for a few 
days by her sister and then her mother. Alison decided 
that she didn't want her mother to keep the baby but 
wanted to place it with "the welfare" for adoption. She 
went to take the baby from her mother and when her mother 
refused to give it to her she completely lost her temper, 
seized the child from her mother and threw it across the 
room.

That was the only case where on the offender's 
explicit account the violence directed at the child had 
been generated by another person although a background of 
conflict with other adults, normally the offender's 
spouse, was present in many of the cases. It is entirely 
possible that in these too the degree of the violence to 
the child was accentuated by underlying anger and 
resentment with the spouse.52 The offender's reaction to 
the immediate stimulus provided by the child's behaviour 
should not be seen in isolation of these other factors. 
As well as conflict with the spouse, in many if not all 
cases the person who killed his or her child had been 
subject to considerable other stress in the weeks and 
months before the fatal act such as money worries, 
ill-health, or problems with the child, for example, that 
it was a difficult feeder or unwell.

As I have noted earlier, psychiatric reports were not 
supplied in all of the cases in my sample and I was able 
to interview only one person. However, even on the 
material that is available to me there are indications

52 Cf Arboleda Florez, J. and Power, A., "The Medea 
Syndrome : Multiple Infanticide - A Canadian Case", Am. J. 
Forensic Psych. Vol. 4(2), 1983, pp.61-66. Resnick,
1969(a), Scott, 1973(a), and d'Orban, op. cit., have a 
separate homicide category of "spouse revenge" or 
"retaliating woman". This category is said to be 
illustrated by the classic tale of Medea. I am uneasy 
with the overtones this carries of the prototype "woman 
spurned". In fact Wallace, op. cit., p.147 and Rod, op. 
cit., have shown that men are far more likely than women 
to kill as a response to rejection.



152

that in some cases at least the parent's assault of his or 
her child should be seen in the context of unrealistic 
expectations of or interpretations of the child's 
behaviour. In one case, for example, a young man had on a 
number of occasions hit or squeezed his very young baby to 
try and stop her crying. He had begun this behaviour 
very early in her life (she was only ten weeks old when 
she died). It seems from his record of interview that his 
conduct may have been motivated not so much by a loss of 
temper as by a mistaken belief that the baby would modify 
her behaviour if physically chastised.

When a very young baby has died as a result of such 
physical chastisement it is easy to be astonished by such 
a belief, but physical punishment is generally regarded 
even today in our culture as an acceptable way to 
discipline children. Corporal punishment was until 
recently permissible in government schools and many 
parents and teachers vehemently defend its use. In this 
context this young man's actions are not so 
extraordinary.53 In his record of interview with the 
police he said that he hit the child on the last occasion 
"to stop her from crying". He denied that he was angry 
and repeated "I was trying to quieten her down". He said 
that the baby had only been crying for about ten minutes 
but he considered that ten minutes was a long time for a 
baby to cry. When directly asked "Did it annoy you when 
(baby) was crying?", he replied "A bit but I don't know 
what it did to me" and said that he didn't consider

5 3 American studies have found that between 84% and 
97% of all parents use some form of physical punishment on 
their children - see Gelles, R.J., "Violence Toward 
Children in the United States", Amer. J. Orthopsychiat♦ 
48(4), 1978, 580, at 581. See also O'Donnell, C. and 
Craney, J., "The Social Construction of Child Abuse" in 
O'Donnell, C. , and Craney, J. (eds), Family Violence in 
Australia, Longman Cheshire 1982 at p.184 and Yeatman, 
A.E., "Children and Coercive Parental Authority : Towards 
a Sociological Perspective" in Scutt J.A. (ed), Violence 
in the Family : A Collection of Conference Papers,
Australian Institute of Criminology, Canberra 1980 at 
p. 19.
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whether or not it was dangerous to hit her because he 
wasn't thinking as "I was trying to quieten her down".54 55 
It may have been that his action was a response to 
confusion and panic at what to do with a crying baby 
rather than any loss of temper. In his confusion he 
resorted to the physical violence that our society does 
not teach us to eschew in relation to children and 
sometimes positively encourages.

In another case where a young woman had assaulted her 
baby by throwing it against a wall when it would not eat, 
her mother gave evidence at her sentencing for 
manslaughter which suggested that she really had very 
little knowledge or appreciation of the ability of a young 
baby to obey.

I do not think she had a great deal of idea of 
looking after him as I would term looking after 
a baby. She was rather rough in her handling of 
him in so much as nursing him she was constantly 
jigging him up and down and, the only way to 
express it, was virtually slapping his back 
instead of normally you pat a child. To the 
extent of feeding him, she would talk to him as 
an older child who could understand her in so 
much as when she was feeding him with food - it 
is a very natural instinct for a child to put 
his hand to his face - and she would say 'I'm 
not going to give you any more to eat until you 
put your hands down'. I said to her on numerous 
occasions 'It is only a baby, he cannot 
understand you'. She would always reply, 'He 
has to learn'. So we felt that she did not have 
the realisation of his natural instincts, of a 
baby's reactions and inability to understand the 
verbal instructions.5 5

A difficult relationship between the father and the 
baby he killed was expressly described in another case 
where the child's mother said that her husband had

54 Phillip's case, record of interview, 25 March 
1978, Q & A 90, 94, 96, 97, 93.

55 Clare's case, transcript of evidence, District 
Court of New South Wales, 21 November 1977, p.ll.
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favoured their elder child, a girl, because "she would run 
to him and show him affection". She said that the baby 
who was killed, a boy, would not let his father hold him, 
and would cry when his father spoke to him. His father 
used to say "Bugger him, if he doesn't love me, I won't 
love him."56 This man was in many respects a loving 
father. On the night of the homicide his wife had gone 
out, as agreed, so that she could "have a break". He had 
cared for both children well through the evening but lost 
his temper with the little boy when he woke in the middle 
of the night crying and continued crying off and on for an 
hour or so. It may have been his past feelings of hurt 
towards the child that led him to interpret the child's 
continued crying as "just whingeing"57 and to resent the 
fact that the child would not settle no matter what he 
did.

It is often suggested that there are special factors 
that may operate in homicides by stepfathers.58 In some 
cases the stepfather may resent the attention the woman 
gives to the child and the stepfather's competence in 
handling the child may be affected by lack of experience. 
In the one case here involving a stepfather he had only 
been involved with the child's mother for six or seven 
weeks. He denied any feelings of resentment or jealousy 
towards the child but the description of the homicide 
certainly suggests that the man was responding to the baby 
as if he were another adult male. The child, who was ten 
months old, was standing in his cot at one end crying and 
suffered a fatal head injury when his stepfather pushed 
him hard on the chest causing him to strike his head on 
the back corner of the cot. The man had intended that the 
baby would fall on his back on the mattress.

56 Barry's case, record of interview of his wife, 
10 May 1980, Q & A 23 .

57 Barry's case, report of Dr. W.B., 15 October
1980, p.3.

5 8 Scott, 1973(b), op. cit.
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As discussed earlier in this chapter none of the men 
were the principal care givers of the children killed. As 
well none of them had had the sole care of the child for 
any appreciable period when the child was killed. In most 
cases it was a matter of hours only, in some, minutes. It 
seems that they had very little tolerance for any crying 
and either did not know or were not able to utilise other 
ways of coping such as leaving the room, pacifying or 
distracting the child or simply waiting until the mother 
returned. In Phillip's case, already mentioned, he killed 
his ten week old baby by hitting her on the face to stop 
her crying while the baby's mother, his de facto wife, was 
in the next room preparing her bottle. He didn't tell his 
wife that he had hit the baby which subsequently took a 
fit and was taken to hospital. He had assaulted the child 
on earlier occasions as well while the mother was 
temporarily absent, on one occasion while he was holding 
the baby in the car waiting for the baby's mother to come 
out of the house. It seemed he may have had no idea 
whatsoever how to cope with a young baby that was crying 
and so panicked with the child after only a very short 
time.

The only case involving a father where he might have 
expected that he would have the care of the children for 
more than a night or half a day or so involved a man who 
killed one of his six weeks old twins by throwing her to 
the floor. His wife had had a tubal litigation before 
they had met but at his urging had the operation reversed 
and conceived the twins. She may have felt some 
resentment at then being expected to carry the bulk of the 
day-to-day responsibility for the children.59 On the 
morning of the homicide, a Saturday, she and the father, 
Michael, had a screaming argument over her claims that he 
did not help her with the children. In his record of 
interview with the police he said that the argument "was

59 Michael's case, record of interview, 14 June 
1980, Q & A 26; transcript of evidence, Supreme Court of 
New South Wales, 16 February 1981 p.36.
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about my wife minding the children all the week on her own 
while I am at work and how would I feel if I had them for 
two days without any help". His wife then left the flat 
slamming the door at which he screamed after her "Fuck off 
and don't come back".60 * He believed that she probably 
wouldn't return until the Sunday night. After only an 
hour or so of coping with the twins on his own Michael was 
at the point when he so completely lost his temper with 
the female twin who wouldn't settle that he threw her to 
the floor.

The twins had only been home from hospital for three 
weeks and so Michael had had very little opportunity to 
learn how to cope with them. This occasion was the first 
on which he had had the twins to look after on his own. 
He said that in the preceding two weeks he had had a 
number of arguments with his wife in which he had slammed 
the bedroom door breaking the glass, thrown the coffee 
table across the room or on one occasion a baby bottle. 
He could not tolerate the children crying and so had been 
sleeping in the lounge room while his wife and twins were 
in the bedroom.51 This man had desperately wanted his two 
children but he had no idea of how to cope with them or 
how to control his frustration and possibly panic when 
they kept crying.

A comparison between these assault cases by men and 
those where a woman killed her baby by assault suggests a 
significant difference in their circumstances which has 
not been detected by earlier writers. The men killed in 
response to a short lived episode of crying in a situation 
where they had not had the sole responsibility of the 
child for any lengthy period. The women too may have 
struck out on the last occasion in response to a short 
lived episode but it was against a background of long 
periods spent alone with the child in the past and the

6 0 

6 1

Record of interview, A 26, A 28.
Record of interview, A 38, A 53.
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expectation that the child would remain the woman's sole 
responsibility for the foreseeable future. In this 
context the demands of the child may have seemed all the 
more unbearable.

It is common in the literature to view the assault 
cases as quite distinct from cases where the parent, 
almost always the mother, is diagnosed as suffering from a 
psychiatric condition. The significance of the division 
here is that in the "mentally ill" cases it is assumed 
that the immediate stimulus for the attack on the child is 
not the child's behaviour but the mother's illness. The 
mother intends to kill, not merely to strike, and has 
usually not abused the child before.62 There was at least 
one case, however, in my sample where the mother who 
drowned her baby and was subsequently convicted of 
infanticide on the basis of a post-natal disorder had both 
previously assaulted the child, as is common in the case 
of "battering parents", and it seems may have drowned her 
on this occasion when she started crying on being put in 
the bath. I will discuss this case in further detail in 
Chapters 6 and 7 because in comparison with other cases it 
illustrates the arbitrariness of a designation of "post
natal depression", a designation once made that has great 
ramifications for conviction and sentence.

The characteristics most frequently found in cases of 
mentally ill offenders are an association between the 
parent's own completed or attempted suicide and the 
homicide of the child, and a belief that the child will 
suffer if allowed to live.63 D'Orban for example found in 
his study of women offenders in south east England over a 
six year period that in the majority of the mentally ill 
group "the conscious motive was primarily self destruction 
and the killing was an extension of the suicidal act, on

52 d'Orban, op. cit., p.567.
63 Resnick, 1969(a), op. cit., p.329, d'Orban, op. 

cit., Wallace, op. cit., pp.146 et seq.
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the grounds that there would be no one to care for the 
children”.64 In a smaller number of cases the primary 
motive was "altruistic” killing due to the delusional idea 
that it was necessary to kill the child to save it from a 
terrible fate.65

There were no cases of delusional altruism in the 
cases I studied but I am aware of one case outside of this 
five year population where a woman who killed her eleven 
month old baby did so believing that she was thereby 
saving it from demons.66 In another case I examined in 
earlier work, a woman killed her nine year old daughter 
because she feared that her daughter would inherit what 
the mother perceived as schizophrenia in herself. She 
wanted to save her daughter that suffering.67

The other marked feature of these cases is an intense 
identification by the mother between herself and the child 
so that she cannot envisage the child living without her. 
If she wishes to die herself then she must perforce kill 
the child as well. For example, one of the two women in 
the group I studied who attempted suicide after killing 
their infants answered the police question, "Why did you 
want her (her daughter) to perish?” by saying "Because I 
wanted to perish myself".68 In that case as in all the 
cases examined, the baby was in fact totally the 
responsibility of the mother. One can understand why, in 
her distressed state, she may have felt that if she was 
going to die the baby must as well.

64 Op. cit., p.565.
65 Ibid.
6 6 R. v. Denise Dunn, Supreme Court of New South 

Wales, 7 April 1976.
67 R. v. Horsky, Supreme Court of New South Wales, 

17 May 1976.
68 Ljerka, record of interview, 11 August 1980, 

Q & A 43.
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A series of studies of homicide trends in New South 
Wales have detected an interesting pattern in relation to 
such "family annihilation" murder suicides. Although it 
is not uncommon for a man to kill his entire family, 
children, wife and then himself, it is virtually unknown 
for a woman to kill her husband as well as herself and her 
children. It seems that while women may perceive their 
children as entirely dependent on them, they do not so see 
their husbands. A man intent on his own destruction, 
however, may see his entire household, wife as well as 
children, as a part of his wider self to be destroyed 
along with that self.69

It seems clear that delusional altruism and homicide 
of a child as part of the parent's own suicide are 
recognisable factors in child killing. There is a danger, 
however, that by placing these cases in a separate 
category explained wholly by its label "mental illness" 
real similarities with other types of cases may be 
obscured.

Arboleda Florez argues, for example, that there may 
be significant overlap between cases that would be 
described by Resnick as "altruistic" homicide and what 
Resnick proposes as a separate category of spouse revenge. 
He suggested that in both cases the aggression arises from 
marital conflict.70 Certainly in both the two altruistic 
filicides described at length by Resnick there was 
significant marital conflict, although he does not 
acknowledge its significance as a causative element. 
Similarly, an association between high environmental 
stress, particularly marital conflict, and child homicide 
has been noted in relation to battering.71 My cases 
suggest that this may be equally significant in cases

69 Wallace, op. cit., p.147.
70 Arboleda Florez, J. and Power, A., op. cit.,

p. 65.
7 1 d'Orban, op. cit., p.563.
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bearing the hallmarks of "mental illness" even on a narrow 
definition such as adopted by d'Orban. D'Orban classified 
as "mentally ill" women suffering from psychotic i.e. 
severe mental illness, reactive depression only if acute 
and associated with a suicide attempt and personality 
disorder only if accompanied by depressive symptoms of 
such severity as to require admission to a psychiatric 
hospital.7 2

In the case of one young woman, Margaret, who killed 
her four month old baby girl while on weekend leave from 
hospital where she was being treated for depression, all 
the psychiatrists in the case, her treating psychiatrist 
and the forensic psychiatrists consulted after the 
homicide, agreed that she was suffering from a severe 
depression. Her treating psychiatrist described this as a 
"severe reactive depression as a result of marital and 
financial pressures".73 Margaret had been hospitalised 
after attempting suicide. She had become increasingly 
worried and depressed after the birth of the child by her 
husband's gambling and the financial problems that his 
gambling caused the family. He had embezzled funds from 
employers on a number of occasions and as a result 
incurred heavy fines and the family had been forced to 
move frequently when evicted for non-payment of rent or to 
avoid the police. Margaret was charged with murder but 
pleaded guilty to infanticide and that plea was accepted 
by the Crown in discharge of the indictment.

While d'Orban acknowledged that "mentally ill" women 
frequently suffer marital stress (eleven of twenty-three 
subjects - 48%)74 he contends that they do so 
significantly less often than other groups, particularly

7 2 

7 3 

7 4

Ibid., p.561.
Evidence of Dr. G.P., committal, 29 June 1978. 
Op. cit., p.563.
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"battering mothers".75 * One should be cautious in reaching 
such a conclusion. Perhaps because the legal system does 
not need to know more once a diagnosis of disturbance of 
mind or abnormality of mind can be made, forensic 
psychiatrists can tend to consider unnecessary further 
enquiry as to why the woman was so disturbed. They are 
content to label her as suffering from an endogenous 
(which means originating from within) depression without 
relating her depression to her social and family context. 
This approach was evident in Resnick's work75 in his 
failure to recognise the, to an outsider, transparent 
significance of marital conflict in his "altruistic" 
cases. It also becomes apparent when one compares 
Margaret's case described above with that of another woman 
in the group, a Yugoslav woman I will call Ljerka.

There are some striking similarities between Ljerka's 
case and that of Margaret described immediately above. 
Ljerka had also been hospitalised for depression following 
the birth of her baby but after her second admission was 
released at her and her husband's insistence. Two days 
later she killed the child after her husband had left for 
work and then attempted to kill herself. Reports from the 
hospital where she received treatment prior to the 
homicide note a significant degree of conflict between her 
and her husband. She said that her husband had beaten her 
on a couple of occasions and that she was very angry and 
bitter about this.77 Notwithstanding that these reports 
would not have been difficult to obtain, neither the 
Government psychiatrist who interviewed Ljerka on behalf 
of the Crown after the homicide nor her "treating" 
psychiatrist while she was on remand in Mulawa appears to 
have made any attempt to obtain them. Certainly they are 
not referred to in their reports. The Government

Ibid.
1969(a).
Discharge summary, 9 May 1980.
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psychiatrist after recording the factual matters prior to 
the homicide and her statement that "her life did not seem 
to be worth living" concludes that she suffered at the 
time from "an Endogenous Puerperal Depressive Illness" 
which led to the homicide. He does not appear to have 
asked her why her life did not seem to be worth living or 
to have made any other enquiries in an attempt to clarify 
this.7 8

The analysis by the gaol psychiatrist is equally 
defective. At least he seems to have asked her about her 
relationship with her husband but he records her 
assurances that the marriage was "harmonious and they were 
compatible in every respect" and that she liked her 
husband "because he was always helpful and supportive and 
... accepting of her" without comment.79 Had be obtained 
the earlier reports he would have seen that in her 
admissions prior to the homicide she had been at first 
reluctant to admit that there was anything wrong with the 
marriage and was only able to describe the unhappiness and 
conflict after some time and with considerable support. 
This was a woman who was known to have been admitted for 
psychiatric care twice before, to have attempted suicide 
and who the gaol psychiatrist records as being still 
depressed, suicidal and full of guilt and yet there was no 
apparent effort by the medical authorities responsible for 
her care in gaol to obtain these earlier reports. The 
gaol psychiatrist concluded that Ljerka suffered from "a 
severe endogenous depressive illness (post puerperal)".80

In Margaret's case both her treating psychiatrist and 
one of the forensic psychiatrists were prepared to say 
that environmental stresses were instrumental in causing 
her depression; this is what is meant by the term

7 8

7 9

8 0

Report of Dr. O.S., 18 February 1981. 
Report of Dr. S.G., 22 August 1980, p.l.
Ibid., p.2.
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"reactive" as opposed to "endogenous". In fact, as I will 
discuss in Chapter 9, this caused difficulties when it 
came to arguing that such a depression was sufficient 
disturbance of mind for the offence of infanticide. 
Ljerka's case illustrates the tendency of some 
psychiatrists (but clearly not all) to cease all enquiry 
once a severe illness has been detected. The illness then 
becomes its own explanation - it is "endogenous", arising 
from within and so by this circular reasoning no further 
enquiry need be made as to any external pressures. 
Bearing this in mind one must then be careful of a 
classification system drawn by psychiatrists that says 
some women kill due to mental disturbance and some, i.e. 
another group, kill because of external pressures and 
their poor ability to tolerate frustration and stress.
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CHAPTER 5

LEGAL DISPOSITION OF THE CASES I: Charge, bail and
verdict * 1

In this and the following chapter I discuss the legal 
disposition of the cases, matters of charge, bail, plea, 
verdict and sentence. In doing so I will draw out some 
apparent differences between the approach taken in the 
women's cases and the men's and discuss the relationship 
between psychiatric and legal models of responsibility or 
classification for child homicides.

Table 4 sets out details of the charges against these 
twenty-six people in respect of the death of the infant 
and their disposition. In some cases the person charged 
was also charged with other offences not relating to death 
in respect of that child or another child. I have not 
recorded these charges, although I have recorded multiple 
charges in respect of the death. For that reason the 
total number of charges exceeds the number of persons 
charged.

1. Police charge

While approximately equal numbers of women were 
charged with murder as the principal charge as were 
charged with manslaughter men tended to be charged with 
manslaughter. Only one man of eight who went to trial did 
so on murder. This was a reflection of the fact that more 
women than men tended to kill by means clearly 
demonstrating an intent to kill such as cutting the 
child's throat, dropping over a cliff or drowning. In 
every case where a man was found to have caused the 
child's death by a positive act he did so by assault such 
as blows or throwing across a room.

No woman was charged by the police with infanticide 
only. One woman was charged with both murder and
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Table 4: 

Charge and legal disposition

Murder
Women 

Men
Manslaughter 

Women 
Men

Infanticide 
(Women only)

Concealment 
of birth 
(all women)

Total
Persons

Police 
Charge(s)

9
3

8
6

1
3

26

Committed
8

2
6

6
0

2
22

Indictment
7

1
5

7
2

1
21

Plea
All n.g. murder 
2 g.ms 

(dim resp) 
5 g. infanticide

n.g. murder 
Proffered plea 
guilty to ms 
not accepted

3 n.g. 
2 g.

6 n.g.
1 g*

i g*
1 n.g.

n.g.
(later 
changed 
to guilty)

21

Conviction
0

0
5 (lack of 

intent)
2 (dim rep)

8 (all 
lack of 
intent)

5
s 556A1

21

Sentence
N/A

N/A
All but one 
custodial

All but 
one
custodial

All
conditional
bonds

s 556A
unconditional
discharge

21

Appeal
N/A

N/A
22

33
0

0
5

Notes to Table 4
Offence found proved but no conviction recorded.
Both successful appeals against conviction.
One successful appeal against conviction, one successful appeal against sentence and one appeal 
against conviction and sentence successful in relation to sentence only.
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infanticide. Infanticide is of course an alternative 
verdict to murder (Crimes Act 1900 NSW Section 22A(2)) and 
so it is not necessary for a woman committed for trial for 
murder and indicted for that offence to be separately 
charged with infanticide. Accordingly, in the case just 
mentioned where both charges were laid the infanticide 
charge lapsed on her committal for murder although she 
eventually pleaded guilty to infanticide in discharge of 
the murder indictment.

Three women were charged with concealment of birth as 
well as murder or manslaughter in respect of the death of 
their newborn baby. Concealment of birth is an 
alternative verdict to murder or manslaughter while 
infanticide is an alternative verdict to murder only 
(Section 22 Crimes Act 1900 NSW). Again there was no need 
for the woman to be separately committed for trial and 
indicted in respect of concealment of birth if she was 
committed and indicted in respect of the more serious 
offence. In fact two of the three women were separately 
committed, although not indicted for concealment of birth, 
and the one woman indicted for concealment and who pleaded 
guilty to it although initially charged by the police with 
the offence had not been committed for trial on it.

The initial characterisation of the case by the 
police as murder or manslaughter is of enormous 
significance to the future conduct of the case but it does 
not necessarily indicate any significant difference 
between different fact situations and subjective factors 
can influence the police in their choice of charge. It 
can be difficult to distinguish between an intention 
sufficient for a murder charge and an intention that will 
support manslaughter only where the act causing death was 
an impulsive response to frustration on the part of the 
parent. Assuming the parent denies an intent to kill was 
their intent to assault only (manslaughter) or to cause 
grievous bodily harm (murder)?
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For example, six of the infants died as a result of 
being thrown or dropped from a height - in two cases by 
their fathers and in four by their mothers. Three 
offenders were charged with manslaughter and three with 
murder, although on the information known to the police at 
the time of charge these distinctions do not always seem 
appropriate. In one of these cases a baby of seven weeks 
old died from skull fractures and injury to the brain. 
The Government Medical Officer, whose report was available 
to the police at the time of charge, said that the head 
injuries sustained by the child were the most serious he 
had -seen and that the force needed to inflict those 
injuries would be similar to throwing a child with all 
one's might against a wall or floor.1 The mother admitted 
having hit the child about the head and having thrown her 
onto the bed a couple of times. She said that on one 
occasion she threw the baby across a double bed and the 
child fell off the bed onto the floor.2 The post-mortem 
had also revealed that as well as the skull fracture there 
were earlier skull fractures and healing fractures of two 
ribs and one of the baby's legs.3

Despite the mother's admissions and the medical 
evidence, she was charged by the police with manslaughter 
only and committed on that charge although, of course, the 
magistrate had power to commit her on the more serious 
offence of murder. In her case the charge appears to have 
been related more to compassion for her tragic 
circumstances than the objective material available in 
relation to the homicide. That woman, Shirley, had been 
deserted by her husband in pregnancy and also feared that 
she was losing her elder child's affections to her

1 The post mortem is referred to in Shirley's 
second record of interview, dated 18 October 1977. See 
also the doctor's evidence at the committal, 13 February 
1978, pp. 2-9.

2 Second record of interview, 18 October 1977, 
Q & A 5, 10.

3 Post mortem report of Dr. E.L., 17 October 1977.
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husband's new girlfriend. She had been significantly 
depressed throughout her pregnancy and for the baby's 
short life and was in fact hospitalised for a month before 
the baby's birth. She had repeatedly taken the baby to 
doctors and hospitals for examination in the last two 
weeks of its life although it was only shortly before its 
death that she could bring herself to actually acknowledge 
that she feared that she might do the baby harm.4 In 
these circumstances, most of which were described by her 
in her interrogation with the police,5 it is 
understandable and indeed in my view admirable that the 
lesser charge was proferred.

What is striking is that other parents did not have 
the benefit of such compassion and were charged with 
murder although there was no admission of an intention to 
kill and the assault, although horrifing, was no more so 
than in Shirley's case. One young woman Alison, for 
example, was charged with murder after she killed her two 
month old baby by throwing her across a room and then 
against a wall. She had grabbed the baby from her mother 
after a dispute that was the culmination of weeks of 
anxiety and depression and confusion as to whether or not 
to have the child adopted. She said in her Record of 
Interview that, "I just snapped" and described how she had 
sought help from a doctor when she suffered a "breakdown" 
after the birth.6 The child in that case had not been 
injured at all prior to the homicide.

Alison was not convicted of murder. Her offence was 
reduced to manslaughter on the basis of diminished 
responsibility having regard in particular to her limited 
intelligence. However the initial charge of murder shaped

4 This case is discussed in more detail in 
Chapter 7.

5 Records of interview 15 and 18 October 1977.
6 Record of interview, 7 October 1976, A 36 and

A 48.
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the conduct of the case and the way she was viewed by 
prison officials during her subsequent imprisonment. 
Alison's attempts to obtain parole were hampered by the 
parole officer's view that "she has never accepted the 
fact that she was imprisoned for murder but has been 
adamant that she had a nervous breakdown and is therefore 
not really accountable for her actions. She is constantly 
attempting to manipulate her situation".7 Alison had not 
been imprisoned for murder and her interpretation of 
events was in fact the correct one. Perhaps had she not 
been charged with murder in the first instance her parole 
officer would not have felt justified in taking such a 
stance.

2. Committal and indictment

A person charged by the police with a certain offence 
will not necessarily stand trial for that offence. The 
defendant must first be committed for trial and an 
indictment (charge for trial) must be laid by a Crown 
Prosecutor.

To be committed for trial a magistrate must be 
satisfied that there is a sufficient case to justify the 
defendant being placed on trial. The precise requirements 
of the Justices Act have changed in recent years but at 
the time these defendants were charged the magistrate had 
first to be satisfied that on the basis of the evidence 
advanced by the prosecution a prima facie case had been 
established i.e. there was evidence capable of 
establishing every ingredient of the offence beyond 
reasonable doubt.8 The defendant was then given the 
opportunity to make an unsworn statement, give evidence

7 Report of Ms. G.S. in relation to Alison's first 
application for parole at the expiration of her non-parole 
period, September 1977. Alison's experience in obtaining 
parole is discussed again in Chapter 6.

8 s 41(2) Justices Act 1902 N.S.W. prior to 
amendment by Act No. 1 of 1985.
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and call witnesses on her behalf.9 In the majority of 
these cases the defendant on advice did not utilise this 
opportunity, merely stating that he or she was not guilty. 
After any statement and evidence for the defence, any 
Crown evidence in reply and addresses the task of the 
magistrate was to determine whether the defendant ought or 
ought not to be put on trial for an indictable offence.10 
It was and is still the case that the defendant may be 
committed for trial for any indictable offence disclosed 
by the evidence.11 As well as seeking discharge entirely 
a defendant can seek committal on a lesser charge, and may 
be committed on a greater or other one.

In 198512 the test to be applied by the magistrate at 
the second level of appraisal of the case was made more 
restrictive. The wording of the first level was also 
changed but apparently without altering its substance.13 
The magistrate must now determine after all the evidence 
if he or she is of the opinion that, having regard to all 
the evidence, a jury would not be likely to convict of an 
indictable offence.14 It is only if the magistrate can 
reach an affirmative conclusion that there is "no real 
chance or prospect of conviction" that the magistrate may

9 ss 41(4) and (5) ibid.
10 s 41(6) ibid.
11 ss 41(2) and (6) Justices Act 1902 (as amended).
12 By Act No. 1 of 1985.
13 The expression "prima facie" case in s 41(2) was 

replaced by the test : is the evidence "capable of 
satisfying a jury beyond reasonable doubt that the 
defendant has committed an indictable offence" (s 41(2) as 
amended). The expression "prima facie" was defined in 
this way by Glass J.A. and Samuels J.A. in Wentworth v. 
Rogers [1984] 2 NSWLR 422 at 429, 440.

14 s 41(6) Justices Act 1902 as amended by Act 
No. 1 of 1985.
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not commit.15 The prosecution may now seek to rely on 
written statements rather than oral evidence16 - "paper
committals" - although the defendant can require the 
attendance of the witness to give oral evidence and be 
cross examined.

The prosecution case is handled by police up to the 
stage of committal. Thereafter the depositions are sent 
to the Solicitor for Public Prosecutions.17 A solicitor 
or instructing officer in that office briefs a Crown 
Prosecutor who determines what charge if any is to be laid 
against the defendant at trial. This is not necessarily 
the committal charge. It is at this stage that the 
defendant may seek a "no bill" i.e. a directive that no 
bill of indictment be laid. At the time these cases were 
determined decisions on no bill applications were made by 
the Attorney General. A no bill application sent to the 
Solicitor for Public Prosecutions would be forwarded first 
to the relevant Crown Prosecutor for comment. His 
comments (there were no female Crown Prosecutors in any of 
these cases) were examined by the Solicitor General and 
both recommendations sent to the Attorney General for 
final decision. The fact that reasons for decisions on no 
bill applications were not made public, not even to the 
defendant him or herself, has excited critical comment in

15 O'Brien, C.J. of Crim. Div. New South Wales
Supreme Court in Carlin v. Thawat Chidkhunthod, 13 
November 1985, unreported at pp.27, 33. Carlin was
applied by Wilcox J. in Prevato v. Governor of
Metropolitan Remand Centre (1986) 64 ALR 37 at 60 and
approved by Yeldham J. in McAfee v. Kearney, New South 
Wales Supreme Court, 25 July 1986, unreported.

16 ss 48-481, Justices Act 1902 (as amended)
inserted by Act No. 169 of 1983.

17 At the time of this study the Solicitor for
Public Prosecutions was a joint office with the Clerk of 
the Peace. The Clerk of Peace was abolished on the 
commencement of the Criminal Procedure Act on 13 July 1987 
and its registry functions transferred to the Criminal 
Listing Directorate.
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recent years.18 The function of determining no bill 
applications has now passed to the Director of Public 
Prosecutions in New South Wales who has indicated that he 
proposes to publish reasons more freely.19

Of the twenty-six people charged by the police five 
people did not go to trial. Three were young girls 
charged with the manslaughter of their newborn babies. 
Two of these women were discharged at committal and the 
third, although committed for trial on manslaughter, was 
successful in obtaining a no bill. These cases are 
discussed in the chapter on neonaticides. The fact that 
such a high proportion - three of the five cases involving 
newborn babies - did not proceed to trial is consistent 
with other studies. Wallace found in her study of
homicide charges in New South Wales for the years 1968 to 
1981 that only three of the ten women charged in that time 
with the homicide of a newborn baby were convicted of any 
offence, and two of these were convicted solely of 
concealment of birth.20 Three were discharged at 
committal, two cases were no billed and two women were 
acquitted (one on appeal only). These dispositions 
reflect the difficulties of proof of live birth, cause of 
death and intent in these cases.

Charges did not proceed against two other people, one 
woman and one man, initially charged with the murder of 
their infants. The man had been charged with the murder 
of his nine month old mongoloid son after he had asked 
hospital officials to end the child's life. When they
refused he picked up the child who was found dead soon 
after. The police withdrew the charge when medical
evidence showed the child had died of natural causes. The

18 Sydney Morning Herald, 10 January 1987, p.4.
19 Sydney Morning Herald, 26 February 1987.
20 Wallace, A., Homicide : The Social Reality, New

South Wales Bureau of Crime Statistics and Research 1986, 
p.133.
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woman was not committed for trial, the evidence also 
failing to show that she had caused the child's death.

Although in some cases magistrates did exercise their 
power not to commit at all there were no cases where they 
were prepared to commit for a lesser offence despite a 
proper foundation for it. In several of the cases where a 
woman ultimately pleaded guilty on psychiatric grounds to 
manslaughter or infanticide in discharge of a murder 
indictment all or some of the psychiatric evidence on 
which the plea was proferred and accepted was available by 
the stage of the committal. Yet the defence did not 
usually seek reduction of the charge at committal and even 
where this was sought it was refused by the magistrate.

This pattern parallels that found by Ms. Bacon and I 
in the FLAG research. Defence lawyers commonly regard the 
committal as a routine, almost administrative, step and 
leave attempts to reduce the charge to negotiations with 
the Crown shortly before trial. Even where the defence 
does seek reduction of the charge at committal magistrates 
are generally not prepared to take this decision.21 This 
may be another consequence of the fact that, as outlined 
in Chapter 3, infanticide is seen as a defence rather than 
an alternative offence. Magistrates may take the view 
that it should be left to the Crown Prosecutor or jury to 
determine if the "defence" is available to reduce the 
principal charge of murder which could otherwise be made 
out.

It is at the stage after committal and before trial 
when the assigned Crown Prosecutor is considering what 
indictment to lay that one might expect/ consistently with 
R. v. Hutty,2 2 a charge of infanticide to be laid rather

21 Lansdowne, R. and Bacon, W. , Women Homicide 
Offenders in N.S.W., Feminist Legal Action Group Sydney 
1982, pp.122-123.

2 2 [1953] V.L.R. 338.
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than murder where the elements are established. Yet here 
again the clear tendency was to treat infanticide as a 
defence rather than a substantive offence. All five 
infanticide convictions were obtained by way of plea of 
guilty to that offence in discharge of an indictment for 
murder. Only two women were indicted for infanticide by 
the Crown Prosecutor (neither having been initially 
charged with it).

In one of these cases there is no indication on the 
Clerk of the Peace file as to the reasons why this course 
was followed. The woman had only been charged by the 
police and committed for manslaughter. The infanticide 
charge may in fact have been an error because on the 
second day of the sentencing proceedings (the woman having 
pleaded guilty to infanticide) the indictment and plea 
were withdrawn by consent and a fresh indictment for 
manslaughter laid, to which the woman also pleaded guilty. 
The reasons for this change were not articulated but it 
may well have been to make it clear that the defendant did 
not have the requisite intent for murder. Infanticide is 
only available where this intent has been established.

In the other case a woman committed for trial for the 
murder of her newborn baby was subsequently indicted for 
infanticide and concealment of birth only as a result of a 
no bill application. She pleaded not guilty to each 
offence. Again apparently by agreement between counsel 
she subsequently changed her plea to guilty in respect of 
the concealment of birth in return for Crown support of an 
application (which was successful) that the judge 
discharge the jury from giving any verdict in respect of 
the infanticide. This discharge, under Section 24 of the 
Crimes Act, operates as an acquittal. This woman's case 
is discussed in more detail in the chapter on 
neonaticides.

In the remaining cases the procedure of charge of 
murder, committal and bill on that charge and then plea to
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infanticide seems to have been regarded by both Crown and 
defence as unproblematic, the appropriate course to be 
followed even where the psychiatric evidence to support an 
infanticide charge was available at an early stage. Crown 
Prosecutors seemed to prefer this course and defence 
lawyers who could have sought indictment for infanticide 
only did not do so. In one case, for example, psychiatric 
evidence to support infanticide was available at the 
committal. The (female) instructing solicitor to the 
Crown Prosecutor recommended that in the light of this 
evidence the woman be charged with infanticide.23 
Nevertheless, the Crown Prosecutor found a bill for 
murder. His reasons for taking this course are not 
disclosed on the file although a handwritten note by him 
states, "Bill found for murder. I indicate that I would 
accept a plea of infanticide in discharge of the 
indictment".24 Subsequently, an arrangement was made with 
the defence for a plea to infanticide.25

There was one other case where a person committed for 
trial on a charge of murder was indicted for a lesser 
offence. He was a man who had killed his child by 
punching him violently in the body as he lay in his cot 
next to his parent’s bed. The child had woken his father 
up repeatedly in the night with his crying. The man had 
been charged with and committed for murder due to the 
violence of the attack despite his denial of any intent to 
kill or seriously harm the child. The Crown Prosecutor 
took the view that the Crown would not be able to 
establish the requisite intent for murder and a bill was 
laid for manslaughter only.

23 Ljerka's case, observations on brief, 14 January
1981.

24 Mr. S., Crown Prosecutor, handwritten note on 
brief, 27 January 1981.

2 5 In the other infanticide cases even where the 
instructing solicitor recognised the availability of 
infanticide he recommended that a bill be found for murder 
and a plea to infanticide accepted.
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3. Bail

Fourteen of the twenty-two people who were committed 
for trial were released on bail prior to final 
determination, all but one of these by the date of the 
committal. The exception was a woman charged with the 
murder by cutting the throat of her four month old 
daughter. She was granted bail by the Supreme Court on 
the basis of a very detailed application, which was not 
opposed by the Crown, a month before she pleaded guilty to 
infanticide in discharge of the murder indictment. She 
had by then spent four and a half months in custody.

The grant of bail appears closely related to charge 
and sex. All offenders male and female charged with 
manslaughter only were granted bail, the majority on their 
first court appearance. This group included two people, a 
husband and wife charged with the manslaughter by neglect 
of their' baby, who were granted bail but were unable due 
to their poverty to meet the financial conditions. The 
man stayed in custody for three months until their trial, 
although his wife was able to meet the conditions to allow 
her release a week before the trial.

Neither of the two men charged and committed for 
trial on murder were granted bail although a murder charge 
did not necessarily preclude the grant of bail to a woman 
charged with murder. Four of the eight women charged with 
murder were granted bail, three of them prior to committal 
on that charge and one, the woman mentioned above, after a 
substantial period in custody.26

26 In a study of the operation of the Bail Act for 
the New South Wales Bureau of Crime Statistics and 
Research, Bail Reform in N.S.W. (1984) Julie Stubbs found 
that women were more likely than men to receive favourable 
bail decisions. This was, however, not controlled for 
offence and reflects the tendency for women to be involved 
in less serious offences than men, pp.56, 72.
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At first blush it might be thought that the women 
granted bail despite a murder charge were dealt with after 
the commencement of the Bail Act 1978 NSW on 17 March 
1980, and the refusals took place before that time. Prior 
to the Bail Act bail in cases of murder was only granted 
where there were special circumstances.27 The Bail Act 
makes no distinction between murder and the vast majority 
of offences in respect of which Section 9 provides a 
presumption in favour of bail.

This was not the case, however. The four women 
charged with murder who were granted bail were all 
released prior to the commencement of the Bail Act and the 
two men charged with murder who were refused bail were 
both charged after the commencement of the Act. Women 
charged with murder who were refused bail applied both 
before and after the commencement of the Act.

Neither could it be said that the grant of bail 
reflected the likelihood of a non-custodial sentence. 
Although both men charged with murder and refused bail 
received substantial prison sentences on their conviction 
for manslaughter, two of the women refused bail and the 
couple who could not raise theirs received bonds. The 
other two women refused bail were sentenced to the minimum 
non parole period of six months. All the men and women 
charged with manslaughter who were released on bail on the 
other hand and subsequently convicted, with the exception 
of one woman, received custodial sentences. The shock of 
such a sentence must have been all the greater given the 
length of time before the trial during which the defendant 
had been on bail. The two women who received prison 
sentences for manslaughter by a positive act, for example, 
had been on bail for eighteen months and twelve months 
when they received their prison sentences of four years,

27 R. v. Cable (1947) 63 WN 267; R. v. Watson
(1948) 64 WN 100; R. v. Zvonaric New South Wales Supreme 
Court, 3 November 1967 - noted in Petty Sessions Review, 
P • 77.
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fourteen months non parole and five years, eighteen months 
non parole period respectively.

One factor that appeared to bear on whether a person 
charged with murder was released on bail or not (apart 
from sex) was the court's attitude to mental distress on 
the part of the offender and the possibility of suicide. 
Two attitudes can be discerned - the more traditional that 
considers the risk of suicide a factor against bail, and a 
more liberal view that recognises both the necessity for 
the person charged to receive psychiatric support and the 
poor quality of psychiatric treatment inside gaol.

The conservative view is well illustrated in the case 
of one of the men charged with murder, whom I will call 
Barry. He applied to the Supreme Court for bail shortly 
after his arrest supporting his application with evidence 
from his mother that he had lived in that area of Sydney 
since he was a child, was in employment and could live 
with her. His wife had said she feared for the safety of 
their other child although there appeared no real evidence 
that he was likely to assault that child. Barry's counsel 
indicated to the court that because of the hostility felt 
by other prisoners towards those charged with offences 
involving children Barry was being detained in an open air 
cage during the day for his protection.28

The learned judge refused bail. He noted that it was 
likely the defendant would be convicted of manslaughter 
only but fastened onto the submission of counsel that 
Barry had been depressed to conclude that he would not 
answer his bail. He referred expressly to s 32(a)(iii) of 
the Bail Act which requires the court to consider the 
likelihood of the defendant answering his bail having 
regard to the seriousness of the offence and the severity 
of the probable penalty and implied that Barry may commit

28 Bail application, Supreme Court of New South 
Wales, 15 May 1980.
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suicide. He said that "as a man with ordinary instincts" 
Barry was most likely to have one of two reactions: "one 
is that he would seek to punish himself, and the other is 
he would seek to escape from the whole situation".29

Barry applied for bail again to the Supreme Court 
after bail was refused at his committal but withdrew his 
application on legal advice. This may have been related 
to an opinion from a psychiatrist retained by the defence 
that he was wracked with guilt and remorse and may well 
attempt suicide.30 Following the conventional wisdom that 
the restraint and debilitating conditions of prison life 
are a better safeguard against suicide than the support 
one might receive on bail the psychiatrist recommended 
against release.

The woman who was released on bail after four and a 
half months in custody was also only considered suitable 
for release after she had recovered sufficiently to be no 
longer a suicide risk. These assumptions about the 
suitability of imprisonment for those in need of 
psychiatric care should be contrasted with the reality of 
custody. Mr. Justice Nagle in the Royal Commission into 
New South Wales Prisons was scathing in his criticism of 
the lack of psychiatric assessment or care available in 
New South Wales gaols. Male prisoners at the Long Bay 
Complex who were charged with murder, such as Barry, were 
housed on remand in the Observation Section ("OBS"). This 
was described by one witness to the Commission, whose 
words were adopted in the Report, as "Dickensian". 
Prisoners were locked in their cells at OBS for 16-17 
hours per day in cellular conditions that Mr. Justice 
Nagle describes as "appalling". There was no significant

29 Ibid.
3 0 Report of Dr. W.B., 26 June 1980.
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psychiatric assessment or care available and OBS was also 
routinely used as a punishment unit.31

The situation was no better for women prisoners at 
Mulawa. The Report found that "Badly disturbed 
psychiatric inmates were confined in the "pound" cells in 
the most appalling conditions. They were given no nursing 
or psychiatric care, but were merely heavily sedated".32 
During the day all bedding was removed from the "pound" 
cells, which were also used for punishment.33 Despite (or 
because of) these measures several women committed suicide 
at Mulawa in the late 1970's34 and suicide rates in gaols 
for men and women remain unacceptably high.35

It was evidence about the occasional nature of the 
psychiatric care that she would receive in gaol compared 
to the intensive support and therapy offered at a private 
clinic that was instrumental in securing the release on 
bail of one of the women charged with murder, whom I will 
call Pauline. Pauline was one of the two women charged 
with murder to be released on bail at her first court 
appearance (the other was a young woman charged with the 
murder of her newborn) and her case illustrates the more 
liberal, and in my view, sensible approach to defendants 
in need of care.

31 Report of the Royal Commission into New South 
Wales Prisons, 1978, New South Wales Parliamentary Papers, 
Second Session 1976-78, Vol. Ill, pp.273-275.

32 Ibid, p.310.
33 Ibid, p.312.
34 These are described by Ms. Bacon in the Anne 

Conlon Memorial Lecture, Proceedings, New South Wales 
Women's Advisory Council, Sydney, 11 August 1983, pp.19- 
22.

3 5 There have been 52 suicides in New South Wales 
gaols since 1977, the most recent being 28 November 1987. 
Times on Sunday, 29 November 1987, p.3.
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Pauline was arrested on a Sunday and by the next day 
her lawyer was able to present a detailed bail application 
comprising evidence from her husband, his employer, her 
sister and most importantly, her local doctor. Pauline 
was fortunate in having a doctor who was familiar with the 
problems she had been experiencing with the baby and her 
own health and apparently extremely knowledgeable about 
the limited psychiatric care available in gaol. He gave 
impressive evidence that Pauline needed immediate, 
intensive psychiatric treatment if her mental health was 
not to deteriorate further. He said that she should be in 
an institution where a psychiatrist was in constant 
attendance and that this form of treatment could not be 
obtained in gaol or if she were transferred as a prisoner 
from gaol to a government psychiatric hospital. He said 
that she could only obtain this treatment in a private 
clinic if she were released on bail on condition that she 
attend that clinic. Being in a clinic would also allow 
her to have access to her husband which was imperative in 
the doctor's view if she was not to be completely rejected 
by the family, and to the elder child. He noted that 
prolonged separation from his mother would harm this 
child.3 6

The doctor correctly testified that if she were sent 
to gaol the only psychiatric treatment she would receive 
there would be "just a matter of a psychiatrist seeing her 
prescribing medication without having the opportunity to 
observe her on a daily basis".37 If she were scheduled to 
a New South Wales government psychiatric hospital under 
the Mental Health Act then again there would be limited 
personal contact with the psychiatrist in the institution 
and she would be placed with people far more severely 
disturbed and with very different problems to hers. He 
drew a comparison between a private clinic "where there is * 10

36 Dr. G.I., evidence at bail application,
10 October 1977, pp.6-11.

3 7 Ibid, p.6.
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a full time staff and full time psychiatrist" and "the 
public hospital situation where it will be on a sessional 
brief contact with a psychiatrist".38

As a result of this impressive evidence Pauline was 
released on bail on condition that she attend the 
nominated private clinic. Within -three weeks her 
psychiatrist there was able to report that she no longer 
required hospitalisation3 9 and accordingly at her 
committal a few days later she was released on bail to 
return to her family. She received intensive 
psychotherapy during her period in the clinic and was able 
to cease all medication after the first week. With this 
therapy her psychiatrist reported that she was able to 
gain considerable insight into her actions. He said, "She 
worked hard through difficult periods of therapy, 
recalling events and appeared highly motivated to look at 
herself with a view to avoiding any further or similar 
situations".40 She was able to give the psychiatrist an 
extremely detailed account of the mounting stress on her 
in the weeks and days before the homicide and this in turn 
enabled the psychiatrist to prepare a far more detailed 
report than is normally seen in these cases. This gave 
the court a compelling account of her stress and anxiety.

Pauline pleaded guilty to infanticide in discharge of 
an indictment for murder and received a bond. One other 
woman charged with the murder of a child (other than a 
newborn) was released after only a short period in 
custody, three weeks, on condition that she enter a 
psychiatric hospital as a voluntary patient. After two 
weeks in hospital she was well enough to return home. She 
too pleaded guilty to infanticide and received a bond.

3 8

3 9

4 0

Ibid., p.11.
Report of Dr. P.G. dated 1 November 1977. 
Ibid., pp.5-6.
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It was not a necessary pre-condition of eventual 
release on a bond that the defendant had been on bail but 
it may well be that women given this opportunity were able 
more quickly to resolve their guilt and grief over the 
death of the child as well as their underlying condition. 
The quality of care received and the time necessary to 
effect a recovery in Pauline's case should be contrasted 
to that in the case of a woman, Maria, who was consigned 
to state institutions as a prisoner on remand for her 
pre-trial psychiatric care. Maria spent fourteen months 
on remand in gaol and in a psychiatric hospital before she 
was eventually released on a bond. Perhaps her family did 
not have the resources to send her to a private clinic or 
her lawyers may not have realised the limited psychiatric 
treatment she would receive as an involuntary patient 
scheduled under the Mental Health Act. Whatever the 
reason, her solicitor made no bail application for her but 
requested that she be transferred on a schedule under the 
Mental Health Act from gaol to a government psychiatric 
hospital.41 A schedule to this effect was signed by her 
psychiatrist a week after she was imprisoned. A further 
schedule to allow her transfer was prepared by a gaol 
psychiatrist two weeks after her imprisonment and yet it 
took a further five weeks and two further court 
appearances before she was eventually transferred. In 
fact, she was not transferred until she had tried to kill 
herself in gaol.

She then spent a period of seven months in the 
psychiatric hospital during which time she received seven 
treatments of ECT (electro convulsive therapy). These 
treatments were said by her psychiatrist to have "been 
effective in abolishing her symptoms"42 and she was 
returned to gaol to allow her committal to proceed. It

41 The first application was made 7 February 1977, 
and then again at subsequent court appearances on 2 March 
1977 and 9 March 1977. She was not transferred until 24 
March 1977.

42 Dr. F.W., report dated 23 November 1977.
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appeared that there was very little now to stand in the 
way of her obtaining bail. The magistrate refused her 
bail, however, relying on the statement of the 
psychiatrist that "the disease process is only dormant and 
may express itself again ... under particularly stressful 
conditions during life".43 The magistrate regarded 
awaiting trial as such a stressful condition and so 
considered that he should preserve Maria's safety by 
depriving her of her liberty.

One of the first questions asked by the judge on her 
plea was why she had not been granted bail earlier.44 
Although he did not press the matter when the magistrate's 
reasons were put to him, this is perhaps an indication 
that had a Supreme Court application for bail been made 
prior to trial it may have been granted.

Pauline's case shows that early and appropriate 
psychiatric care which can only be obtained on bail may be 
a crucial factor in a quick recovery for the woman 
charged. It may well be, of course, that Maria's illness 
was of much greater intensity, but one must wonder whether 
the initial delay in affording her any psychiatric 
treatment, and then the nature of the treatment available 
to her as an involuntary patient transferred as a 
prisoner, prolonged her recovery.

The grant of bail can be crucial in another respect. 
It allows a woman who has committed a homicide while 
mentally disturbed to demonstrate that she is now well and 
able to return to the community and her family, and thus 
lay the groundwork for a bond. The problem is that a 
judge may very well not be confident in allowing release 
if the woman has not had such an opportunity. Maria was

43 Ibid., p.l, relied on by magistrate at 
committal, 12 December 1977.

44 Transcript, Supreme Court of New South Wales, 
1 March 1978.
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fortunate that this was not raised as an obstacle in her 
case. It did appear as a difficulty to the sentencing 
judge in the case of one other woman who pleaded guilty to 
infanticide. This woman, Ljerka, had been held in 
custody, bail refused, for six and a half months after she 
killed her daughter and attempted to kill herself. In 
Ljerka's case the judge's hesitation as to whether she 
could cope on release led him to adjourn the sentence 
proceedings for nearly three months while she was bailed 
to allow her to enter a psychiatric hospital as a 
voluntary patient.45 In fact, the sentence proceedings 
were brought forward after she had been in the hospital 
for a month at her and her psychiatrist's request. The 
psychiatrist testified that she could and should be 
released to continue treatment as an outpatient at a 
hospital closer to her home46. Of course had Ljerka been 
released on bail before the sentence proceedings commenced 
these further adjournments may not have been necessary.

4. Verdict

As Table 4 shows it is striking that every person who 
went to trial was found to have committed an offence in 
relation to the child's death although three people (one 
woman convicted of the manslaughter of her newborn baby, 
and a husband and wife jointly convicted of the 
manslaughter by neglect of their baby) overturned their 
convictions on appeal. These cases are examined in detail 
in the neonaticide and neglect chapters respectively. The 
very fact that convictions were entered at trial in 
circumstances subsequently held to raise at least a 
reasonable doubt makes these cases interesting.

45 Transcript of evidence, Supreme Court of New 
South Wales, 16 February 1981; remarks on sentence, 
27 March 1981.

46 Dr. J.S., evidence, 26 March 1981, and report 
dated 25 March 1981.
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There were no jury acquittals even in cases where the 
defence advanced a plausible alternative explanation as to 
how the child was injured or the Crown evidence was weak. 
In the other case where both parents were charged with 
causing the child’s death by neglect the Crown Prosecutor 
expressed the view in response to a no bill application 
that a jury would be unlikely to convict. He recommended 
against proceeding with the charge.47 The Attorney, 
however, agreed with the Solicitor General who recommended 
that the case proceed to trial.48 In the event the couple 
were convicted, although with a recommendation for mercy.

In the only case where no conviction was recorded 
this was due to a judicial act, rather than a jury 
decision. This was the case where a woman was indicted 
for infanticide but that charge was withdrawn from the 
jury under the proviso to Section 24 of the Crimes Act 
1900 N.S.W. which provides that:

in any case if the Judge is of opinion that, 
having regard to ail the circumstances, a 
nominal punishment would be sufficient, he may 
discharge the jury from giving any verdict and 
such discharge shall operate as an acquittal.

She pleaded guilty to concealment of birth. The offence 
was found proved but no conviction was recorded pursuant 
to Section 556A of the Crimes Act.

It is interesting to compare results in the years 
1976-1980 with those in the earlier part of the Bureau 
study 1968-1975. Court dispositions of the cases are not 
discussed in the Wallace report but I obtained information 
about court dispositions directly from the data used in 
the study. In the earlier seven years there were 
twenty-five men and women charged with the homicide of a

47 Murray and Patricia's case, report from Crown 
Prosecutor to the Attorney General, 28 November 1977, p.2.

48 Report of Solicitor General, 1 December 1977.
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Table 5: 
Court dispositions 1968-1975,, 1976-1980 and 1981

where victim was child of less than one year

Result
NoPFC

NoBill
Acq

M
MS

Inf
Cb1

Mental
Illness

Suicide/ 
no accused

Totals

1968-1975
2

4
5

1
4

4
2

3
5

30

1976-1980
4

1
-

-
15

5
1

-
-

26

1981
1

1
2

1968-1981
7

5
6

1
19

9
3

3
5

58

Notes to Table 5

1. 
"Cb" = concealment of birth. 

I have included the case in my group where a woman was found to have
committed the offence but no conviction was recorded pursuant to Section 556A.
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child under one year of age together with five cases where 
the offender had committed suicide or no offender was 
charged. A comparison of the verdicts in these cases with 
those I studied in detail, and the final year of the 
Bureau study (excluded from my study because I was not 
confident the figures were complete) is set out in Table
5.

As Table 5 shows in the latter part of this fourteen 
year period a person charged by the police with the 
homicide of a baby was more likely to be convicted of or 
adjudged to have committed an offence than in the first 
half of the period. In the years 1968-1975 fourteen of 
twenty-five persons charged were convicted or found not 
guilty on the grounds of insanity i.e. a little over half. 
In 1976-1981 twenty-one or three-quarters of the 
twenty-eight charged persons were convicted. As the 
proportion of cases where the person charged was not 
indicted was roughly the same in either period the 
difference is due to the drop in jury acquittals in the 
latter period. A study of more cases over a larger period 
would be necessary to show whether juries' attitudes are 
hardening. The comparison of the two periods also shows 
the decline in use of a verdict of not guilty on the 
ground of mental illness after the introduction of the 
defence of diminished responsibility in 1975.

It is not possible to use either of the two earlier 
examinations of homicide in New South Wales, by 
Mackenzie4 9 (for the years 1933-57) or Rod49 50 (for the 
years 1958-67) as data sources for such a longitudinal 
study as neither has a complete breakdown of court 
dispositions in relation to child killings. As well,

49 Mackenzie, R.W., Murder and the Social Process 
in New South Wales 1933-57, unpublished doctoral thesis, 
University of Sydney 1961.

50 Rod, T., Murder in the Family in New South Wales 
1958-67, unpublished masters honours thesis (Anthropology) 
Macquarie University 1979.
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these studies did not include initial charges of 
manslaughter or cases involving newborn babies.

Just as there were no acquittals at trial in the 
period I studied there were also no convictions for the 
most serious homicide offence, murder, although eight 
people were indicted on that charge. Every case ended in 
a conviction or finding of guilt in the middle ground - 
manslaughter in the case of the murder and manslaughter 
indictments, and concealment of birth in the one case 
where an infanticide indictment was laid and not 
withdrawn. These results were achieved in different ways 
in the men's cases as opposed to the women's, however. 
Every woman charged with killing her child by a positive 
act except one pleaded guilty to an offence in relation to 
the death, whereas every man charged with homicide by a 
positive act except one pleaded not guilty. In the two 
cases where both parents were charged with causing the 
child's death by neglect all four accused pleaded not 
guilty.

To a certain extent this difference reflects the 
greater number of women than men charged with murder. A 
plea of guilty to a lesser offence accepted by the Crown 
in discharge of the indictment for murder is a common 
device for a negotiated result that avoids the risks 
attendant on a murder trial. The one man who was indicted 
for murder also proferred a plea of guilty to the lesser 
offence of manslaughter but it was not accepted by the 
Crown. One is obviously more likely to attempt to secure 
complete acquittal by a not guilty plea where the worst 
that can happen is conviction for manslaughter.

This does not explain the difference entirely, 
however. I discuss in more detail in the next chapter 
whether men may be more inclined to plead not guilty than 
women to the homicide of a child in their care.
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CHAPTER 6

LEGAL DISPOSITION II: Determination of responsibility

This chapter continues the examination of the legal 
disposition of the cases. In the preceding chapter I 
examined the charges laid and the verdicts arrived at; in 
this chapter I will discuss in more detail the process by 
which responsibility was determined, as expressed in those 
verdicts, and a sentence imposed.

The material factors of plea and use of psychiatric 
evidence appear to have been influenced at least in part 
by the sex of the offender. It is more difficult to 
determine whether women offenders are given more lenient 
sentences than men, and if so whether this is by virtue of 
their sex alone. What does appear to be of some 
significance is a distinction drawn by judges between 
offenders who are "bad" (having lost their temper and 
assaulted the child) or cruel, and those who are to be 
treated with compassion because they were mentally 
disturbed, "mad", at the time. The former are often,
although not exclusively men, and the latter almost solely 
women. In the section on sentencing in this chapter I 
discuss whether such a clear distinction can be drawn and 
the impact it has on sentence.

1. Plea

I noted in the section on verdict in Chapter 5 that 
while every woman charged with killing her child by a 
positive act except one pleaded guilty to an offence in 
relation to the death, every man charged with homicide by 
a positive act except one pleaded not guilty. In the two 
cases where both parents were charged with causing the 
child's death by neglect all four accused pleaded not 
guilty. The numbers here of course are small (thirteen 
women indicted and eight men) but this apparent difference 
in approach to plea does seem to warrant some
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investigation. Why were the women so much more willing to 
plead than the men?

The first factor is clearly that women were more 
likely to be indicted for murder than men - seven women as 
opposed to one man. Particularly where conviction for 
murder attracts a mandatory life sentence, as was the case 
during this study, a defendant may well prefer to seek a 
plea to a lesser offence rather than run the risk of 
conviction for murder. All seven women indicted for 
murder pleaded guilty to either infanticide (five cases) 
or manslaughter on the basis of diminished responsibility 
(two cases). These pleas were accepted by the Crown. The 
only man indicted for murder proffered a plea of guilty to 
manslaughter at the commencement of his trial but it was 
not accepted by the Crown. It was unclear whether the 
basis of this proffered plea was diminished responsibility 
or lack of an intent to kill (he was subsequently 
convicted by the jury of manslaughter only on the latter 
basis).

Even considering manslaughter charges alone, however, 
there may be a different pattern for women as opposed to 
men offenders. There were six women ultimately indicted 
for manslaughter (five cases) or infanticide (one). These 
included the two women charged with manslaughter by 
neglect. If one excludes the neglect cases, two of the 
women charged with manslaughter or infanticide by a 
positive act pleaded not guilty,1 and two guilty. There 
were seven men indicted for manslaughter. Only one man 
pleaded guilty. If one excludes the neglect cases, then 
in four of the remaining five cases men pleaded not 
guilty.

It was not the case that these men who contested the 
charge had strong defences. In fact of all the offenders

1 One woman indicted for infanticide pleaded 
guilty to concealment of birth.
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who pleaded not guilty to manslaughter or infanticide only 
one was acquitted of that charge and that was the woman 
who pleaded not guilty to infanticide and was discharged 
in the course of the trial by judicial act under section 
24 of the Crimes Act. Only one of the men who pleaded not 
guilty denied assaulting the child at all. In this case 
the Crown case was based on circumstantial evidence of 
opportunity, plus medical evidence as to the nature of the 
baby’s injuries (the battered baby syndrome) and evidence 
of prior rough handling of the baby by the accused.2 In 
every other case where a man pleaded not guilty he had 
admitted the final assault in his record of interview, 
which was admitted as evidence, and often there was 
evidence of prior assaults by him as well. The defence 
case was either to admit the assault but deny its causal 
relationship to the death, or to put the Crown to proof of 
intent (in the one murder trial) or that the admitted 
assault was dangerous (in the case of the young man who 
struck a baby standing in its cot on the chest; the blow 
caused the child to fall backwards and hit his head on the 
corner post of the cot).

In the two cases where a male accused argued that the 
admitted assault immediately preceding death had not 
caused the death there was evidence in the form of 
admissions of prior assaults by him. The difficulty in 
persuading a jury to accept what could appear a technical 
argument about causation flowing from an admitted assault 
was thus compounded by admissions of earlier assaults. 
These earlier assaults also posed difficulties for the 
pure causation argument. In one case the man, Robert, 
argued that the child's convulsions which preceded its 
death could have been yet another instance of convulsions 
the child had suffered earlier, and not a product of the 
final assault. There was, however, strong evidence that 
the earlier convulsions were themselves the product of an

2 I discuss the admissibility of this evidence in 
Chapter 7.
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earlier admitted assault. The defendant in the other 
case, Phillip, faced the same difficulty when he sought to 
argue that the brain haemorrhage that killed his young 
baby may have been due to slow bleeding exacerbated by 
vitamin deficiency rather than his blow to her face 
immediately prior to her death. Admitted past blows by 
him to the child's face were one possible cause of such 
slow bleeding.3

Although I cannot be certain as the trial transcript 
was not available in either of these cases, there is no 
indication in. any of the other material on the Clerk of 
the Peace file that the defence called their own medical 
evidence to support the causation arguments.4 In each 
case the defence case seems to have rested on cross 
examination of the prosecution medical witnesses and lay 
witnesses as to alternative origins for the fatal head 
injuries.5

These cases can be compared to that of one of the 
women who pleaded guilty to manslaughter, Shirley. In 
Shirley's case the defence obtained a very detailed (ten 
page) report from a consultant neurologist as to the cause 
of the death and the relationship between the assaults she 
had admitted to in her record of interview and the baby's 
subsequent death. The police questioning and her 
resultant admissions had concentrated on the period two 
weeks prior to the child's death from bleeding into its 
brain. The report suggested a strong foundation for a 
plea of not guilty on the basis that no causal link could 
be established between these admitted assaults and the

3 These two cases are discussed in more detail in 
Chapter 7.

4 In Robert's case although the trial transcript 
was not available the trial evidence was summarised in 
documents on the Clerk of the Peace file relating to a 
possible Crown appeal against sentence.

5 Phillip argued that the haemorrhage may have 
been caused in a car accident the previous evening.
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death. This compares favourably with the (prosecution) 
medical evidence in Robert and Phillip's cases that the 
admitted final assault was sufficient cause for the death 
and the earlier admitted assaults may also have played a 
causal role.

The neurologist's view in Shirley's case was that the 
principal cause of death, the skull fractures and 
consequent bleeding observed on post mortem, had occurred 
prior to the two week period discussed in her records of 
interview and most likely quite some weeks before.6 These 
injuries would have lead to death even without subsequent 
trauma7 and, further, the admitted assaults more proximate 
to the child's death may not have contributed 
significantly to the child's death.8

Despite this report Shirley chose not to contest the 
Crown case of causation and pleaded guilty to manslaughter 
of the baby. It is of course possible that in 
consultation with her lawyers she disclosed further 
assaults earlier in the child's life which may have caused 
those skull fractures and consequent bleeding.9 Even if 
this were the case, however, it would still have been 
possible for her to contest the Crown case on the facts 
known to the Crown without giving any evidence herself.

I have not seen the defence file in this case nor 
interviewed Shirley so I cannot know for sure why she, 
unlike Robert and Phillip, chose to plead guilty, and in 
particular whether this was on advice or not. However, 
one wonders whether there is not perhaps a greater 
preparedness by women to accept the blame for the injury

6 Report of Dr. J.C., 10 December 1979, pp.4, 6,
8-9.

7 Ibid., p p . 5 ,  9 .
8 Ibid., p.9.
9 I have not seen the defence file.



193

or death of a child in their care than by men. This would 
be consistent with culturally accepted notions that a 
young baby is the responsibility of his or her mother, and 
any physical care provided by the father is of a secondary 
character. A mother may see any injury as her fault. A 
man who adopts a conventional parenting role, on the other 
hand, may be less likely to feel that he is a failure if 
he lacks the skills to physically nurture and care for a 
young baby and so perhaps more willing to argue that 
injury suffered is not his fault (or has not been 
established beyond reasonable doubt to be his fault). The 
numbers of cases here are too small to test this 
hypothesis but it could be investigated in a larger study 
including child welfare cases and cases of non fatal 
inj ury.

The construction of Shirley’s case as disclosed in 
the prosecution file suggests a number of concrete reasons 
why she may in fact have been advised not to contest the 
case, whether she wished to or not. The report of the 
defence neurologist is on the prosecution file which 
suggests that it was either used in mitigation or perhaps 
as a device to secure a change of indictment from 
infanticide (which assumes an intent sufficient for 
murder) to manslaughter. The prosecution had initially 
indicted Shirley for infanticide but subsequently withdrew 
this indictment and replaced it with an indictment for 
manslaughter. The neurologist was particularly critical 
of the evidence at committal of the Government Medical 
Officer that the child must have been "thrown against a 
wall, or picked up by the leg and bashed against the wall, 
or on the ground, or lifted up and had its head bounced on 
the floor."10 The neurologist argued that given that the 
child may have been as young as two - three weeks when the 
injuries were inflicted, and was certainly no older than 
five weeks, minimal force only would have been sufficient

10 Report of Dr. J.C., p.7, referring to committal 
evidence of Dr. L.
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to cause the skull fractures and other injuries.11 He 
also noted that the child had been seen by four doctors as 
well as numerous lay people in the period between the 
infliction of the injuries and its death and no external 
signs of trauma had been seen. This also suggested only 
minimal force had been applied.12 The defence may well 
have considered it better to seek a lenient sentence on 
the basis of this material after a plea of guilty, 
establishing contrition and remorse, than risk the 
prejudice necessarily attracted by a technical argument 
about causation.

A defence lawyer in this case could also have been 
influenced towards a plea of guilty by the extremely 
sympathetic psychiatric report from the defence consultant 
and the wealth of mitigating evidence at the committal as 
to Shirley's attempts to seek help.13 There is a complex 
relationship between charge, the seeking of psychiatric 
evidence and plea which I will next examine.

2. Psychiatric evidence

Just as choice of plea is influenced by charge and 
arguably by the sex of the offender and availability of 
good material in mitigation (in particular psychiatric 
evidence), the utilisation of psychiatric evidence is in 
turn affected by charge, plea and the sex of the offender. 
These four factors interrelate at many levels so that it 
is not possible to isolate any one factor as predominant.

(1) Influence of charge

A psychiatric report was obtained by either the Crown 
or the defence in every case where a man or woman was

11 Ibid., pp.6-8.
12 Ibid., p.8.
13 This committal evidence is discussed in detail 

in Chapter 7.
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charged with murder initially (whether or not subsequently 
indicted for that charge). In all but one case, where the 
woman defendant was bailed from her first court 
appearance, reports were obtained by both Crown and 
defence. In murder cases the determination of an abnormal 
mental state has a distinct forensic role in reducing the 
charge to the lesser one of infanticide or manslaughter. 
It was at this time the practice of the Crown for the 
Government psychiatrist to approach everyone charged with 
murder on their initial remand. The person charged had 
the right to refuse to be interviewed but most did not 
know this and so could not have refused the interview even 
if they were in a fit state to assert themselves in this 
way.

Where both the Crown and defence psychiatrists agreed 
as to the presence of an abnormal mental state the 
groundwork was laid for the acceptance by the Crown of a 
plea to infanticide or diminished responsibility in 
discharge of the murder indictment.14

Psychiatric evidence was not routinely obtained, 
however, in cases where the initial charge was 
manslaughter. Of the cases where manslaughter was the 
initial charge (other than cases involving new borns or 
alleged neglect) psychiatric evidence was obtained by the 
Crown or tendered by the defence15 in only two cases and 
both of these involved women offenders. Psychiatric 
evidence was relied on less frequently for women charged 
with manslaughter only and not at all for men charged with 
manslaughter by a positive act.

There was one manslaughter case involving a male 
offender where the defence called a psychiatrist at trial.

14 I discuss the practice of obtaining pleas on the 
basis of psychiatric evidence in more detail in Chapter 9.

15 I say "tendered" as in some cases it may have 
been obtained by the defence but not used in mitigation or 
at trial (presumably because it was not helpful).
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This offender, Murray, had been charged with the 
manslaughter by neglect of his young baby. Obtaining the 
psychiatric report was not a defence initiative, however. 
It had in fact been supplied in error by the acting Crown 
consultant psychiatrist who had interviewed Murray while 
he was in custody mistakenly believing him to be charged 
with murder. The psychiatrist subsequently had to justify 
his mistake in order to be paid.16 It was the view of the 
Crown Prosecutor that this psychiatrist's evidence was 
very helpful to the defendant and certainly influenced the 
jury,17 who did convict but with a recommendation for 
mercy.

Although psychiatric evidence does not have such a 
well defined role in manslaughter cases where there is no 
occasion for a defence of diminished responsibility or 
plea to infanticide it may still be of considerable 
assistance. Even if no substantial mental disturbance or 
abnormality is disclosed a good psychiatric report will 
contain a wealth of information about the offender's 
background, personality, attitude to the offence and 
relevant factors surrounding the offence such as stressful 
circumstances, poor health, marital conflicts and so on. 
This can often be used to good effect in mitigation, 
whether the offender is convicted by plea of guilty or 
jury verdict. If a mental infirmity is revealed then that 
itself can be a mitigating factor.18 This is discussed in 
more detail in the following material on sentence.19

16 This appears from a note on the file. At this 
time (February 1978) the only offences in respect of which 
the Crown required psychiatric examination of the accused 
by the Crown consultant were murder or attempted murder - 
Attorney General's papers, 75/12936.

17 Report of the Crown Prosecutor, 29 May 1978, as 
to whether to lodge Crown appeal against sentence.

18 R. v. Thiele (1986) 19 A Crim. R. 105.
19 It would be interesting to examine the role of 

psychiatric evidence in jurisdictions without the partial 
defence of diminished responsibility.
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The tendency to obtain psychiatric reports in cases 
of murder but not manslaughter also has significant 
implications for psychiatric and sociological examinations 
of child killings. As noted in Chapter 4 these tend to 
identify cases where the offender was "mentally ill" as a 
distinct group. One must be cautious of any such 
classification if it is arrived at on the basis of legal 
disposition, simply because psychiatric interpretations 
of child killings are only routinely obtained where the 
charge is murder. A parent who did not intend to kill or 
cause grievous bodily harm may also have suffered mental 
abnormality but a psychiatric report may not have been 
obtained, and in any event the psychiatric evidence would 
not be reflected in the verdict (as opposed to the 
sentence) arrived at.

Why then was psychiatric evidence not obtained more 
regularly in the manslaughter cases?20

(2) Influence of plea

The first factor to consider is choice of plea. 
There is a well-known tendency where the plea is not 
guilty for the bulk of the defence energy to be consumed 
by the trial stage of the proceedings and for 
comparatively little time or attention to be devoted to 
questions of mitigation, should the defendant be 
convicted. It is interesting to note in this connection 
that the two cases where the defence relied heavily on 
psychiatric evidence for women charged with manslaughter 
were both pleas of guilty. Nevertheless, it is startling 
that given the severity of the charge and the well 
documented association between child killing and 
disadvantaged circumstances (personality defect or mental

20 Apart from the matters considered here, cost may 
be another factor. One would need to check the legal aid 
guidelines at this time to see if any restrictions were 
imposed on the occasions when a psychiatric report could 
be obtained.
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illness, and environmental stress) there was only one 
manslaughter trial (i.e. plea of not guilty) where a 
report from an expert was relied on by the defence in 
mitigation,21 and this was the neglect case referred to 
earlier where the report was obtained in error. Equally 
surprising is that pre-sentence reports (which must be 
requested by the Court) were not more often obtained, 
given the youth of these offenders and the fact that most 
had no prior convictions. There was only one case where a 
pre-sentence report was obtained, which involved a young 
Aboriginal man only eighteen years old at the time of the 
offence. In the other cases the defendant was sentenced 
on the basis of the facts of the offence as disclosed in 
the trial, the police antecedents, prior convictions (if 
any) and any oral evidence as to good character called by 
the defence.

Of course the relationship between plea and defence 
reliance on psychiatric evidence is not one directional. 
As discussed the basis for the pleas of guilty to lesser 
offences in the cases of women charged with murder were 
the psychiatric reports already obtained, and in cases 
such as Shirley's (described at the end of the material on 
plea) a sympathetic psychiatric report may have influenced 
the defence towards a plea of guilty. That report was 
especially commissioned by the defence, however, although 
Shirley was never charged with more than manslaughter. 
Are lawyers more ready to seek (as defence counsel) and 
accept (as judges) a medical or psychiatric explanation 
for the conduct of a female as opposed to a male offender 
accused of child homicide?

21 Assuming that a copy of the report would have 
been given to the prosecution and so placed on the file. 
This was the situation in every case where psychiatric 
evidence was relied on.
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(3) Role of the sex of the offender

Given the number of cases in this study and the 
number of variables to consider it is not possible to give 
a definitive answer. However there are some indications 
that this might well be the case. Historical research in 
New South Wales suggests that even where the other factors 
of charge and plea are controlled women defendants charged 
with child killing have been more likely than male 
defendants to utilise psychiatric defences. Teresa Rod 
examined police homicide files for the years 1958-67 in a 
study that was the precursor to the ‘recent study by the 
Bureau of Crime Statistics and Research.22 She examined 
charges of murder only, or cases characterised by the 
police as murder-suicides.23 This was before the 
introduction of diminished responsibility in 1975 and so 
there was correspondingly less scope for a plea of guilty 
to an offence less than murder.

Rod found that of twenty-one women who killed their 
children in that decade fourteen committed or attempted 
suicide in circumstances which indicated that the primary 
intention was suicide rather than homicide - eight 
successfully.24 Ten of the remaining thirteen women who 
stood trial for murder were acquitted on the ground of 
mental illness.25 Interestingly, six of the children were 
under one year old yet Rod records no infanticide 
convictions.26 She notes that only three of fourteen men 
said to have murdered a child were acquitted on the 
grounds of mental illness although it is unclear how many

22 Rod, T., Murder in the Family in New South Wales 
1958-67, unpublished masters honours thesis (Anthropology) 
Macquarie University 1979.

2 3 Ibid., p.34.
24 Ibid., p.175.
25 Ibid., p.176.
25 Ibid., p.179.
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of these fourteen men actually lived to face a murder 
trial (she states that half had committed or attempted to 
commit suicide).27

This pattern for women offenders of reduction of a 
murder charge to manslaughter conviction by way of plea of 
guilty on a psychiatric basis was also evident in the 
broader sample of women homicide offenders studied in the 
FLAG research. Even where a woman killed a violent 
husband in response to an assault the defence case was 
likely to rest on mental impairment rather than on self 
defence or provocation.28

Various studies dealing with a broader range of 
offences also suggest that lawyers and courts are more 
likely to seek determinist explanations for female than 
male crime. Research in Britain has suggested that women 
offenders in that country are more likely to be remanded 
in custody for medical or psychiatric reports than are 
men,29 and that Scottish courts are more likely to seek a 
background Social Inquiry Report in respect of a woman 
offender than a man.30 Susan Edwards has argued on the 
basis of her study of female offenders in Manchester that 
there is a greater likelihood that a social inquiry or 
medical report will be requested "in the non-typical 
female crimes of burglary and violence" than in more 
"typical" (though of course less serious) female offences 
of theft, social security fraud or prostitution.31 She 
concludes that:

27 Ibid., pp.184-185.
28 Lansdowne, R. & Bacon, W., Women Homicide 

Offenders in N.S.W., Feminist Legal Action Group, Sydney
1982, p.312.

29 Edwards, S.S.M., Women on Trial, Manchester 
University Press, Manchester 1984, p.16.

30 Carlen, P., Women's Imprisonment, Routledge & 
Kegan Paul, London 1983, p.63; Edwards, ibid., p.190.

31 Edwards, op. cit., pp.191, 198.
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"These data lend support to the view that the 
more 'untypical' the crime, the greater the 
likelihood that pathological explanations are 
sought in social, psychological and personality 
factors. "3 2

It is consistent with this analysis that in cases of the 
killing of a baby by its mother, a crime far beyond 
socialised or expected female behaviour, defence counsel 
would be ready to seek and prosecutors ready to accept 
medical explanations. In the words of the trial judge in 
the case of one of the women whose plea of guilty to 
infanticide was accepted by the Crown in discharge of a 
murder indictment:

. . . what you did, namely, to cut the throat of 
your baby daughter with a knife was so unnatural 
and so horrific as to make it necessary to 
examine closely the reason why you, the mother 
of that young child, did such a thing ...32 33

The tendency to consider women's crime, particularly 
crimes of violence, as more pathological than that of men 
is a longstanding one. Determinist explanations for 
female criminality based on female gynaecology have been 
characteristic of criminological enquiry into female 
crime.34 In the area of child homicides by women there is 
a long medico-legal tradition, as discussed in Chapter 2, 
of viewing those female offenders in particular as 
mentally disturbed. This tradition continues to influence 
psychiatrists today.

It is frequently asserted in the psychiatric 
classifications that men are more likely to commit 
battering homicides and women are more likely to be

32 Ibid., p.191.
33 Margaret's case, remarks of judge on sentence, 

Supreme Court of New South Wales, 30 October 1978, p.l.
34 Smart, C., Women, Crime and Criminology, 

Routledge & Kegan Paul, London 1976.
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mentally ill. Resnick, for example, asserted in 1969 from 
his world wide review of the then case literature that 
fully eighty per cent of maternal filicides were related 
to mental disturbance (his categories of altruistic or 
acutely psychotic) and only seven per cent were 
accidental. Twenty-three per cent of paternal filicides 
were, however, on the then current assessments impulsive 
assaults.35 36 Scott noted almost in passing that while men 
tended to fall into his impulsive assault category a very 
high proportion of women offenders were mentally ill.35 
In the recent New South Wales study Wallace contends that 
although battering was the largest category most of the 
offenders were male - only a quarter of women who killed 
children under five were "battering mothers".37 38

There is evidence that in ordinary clinical practice 
psychiatrists and psychologists are inclined to see 
aggression in women as evidence of mental illness where it 
would not be so regarded in the case of men. Broverman 
and Broverman et al3 8 found that behaviour culturally 
associated with men such as aggression, independence and 
objectivity was regarded by mental health clinicians as 
indicative of mental health for men but not for women. 
The healthy woman was considered to be more submissive, 
less independent, less aggressive and more excitable than 
the healthy man.39 Furthermore, they found a double

35 Resnick, P.J. "Child Murder by Parents : A
Psychiatric Review of Filicide", Am. J. Psych. 126, 1969, 
pp.325-334, at p.329.

36 Scott, P.D., "Parents who kill Their Children" 
(1973) 13 Medicine, Science and the Law 120, 126.

37 Wallace, A., Homicide : The Social Reality, New 
South Wales Bureau of Crime Statistics and Research, 
Attorney General's Department, August 1986.

38 Broverman, I.F., Broverman, D.M. (et al), "Sex 
Role Stereotypes and Clinical Judgments of Mental Illness" 
in Bardwick, J. (ed), Readings on the Psychology of Women, 
Harper & Row, New York 1972.

3 9 Ibid., p.322.
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standard of mental health for men and women. The 
attributes associated by the clinicians with a normal 
healthy adult (sex unspecified) did not differ 
significantly from the attributes associated with a 
mentally healthy man. The mentally healthy woman on the 
other hand was considered to be less healthy than the 
healthy adult.40 If even the healthy woman is sick by 
"adult" standards, how much more so must the woman be who 
has so departed from the conditioning of her sex as to 
kill her child?

These factors suggest that the reason male offenders 
are less likely to be seen by the criminal justice system 
as psychiatrically disturbed is not just because lawyers 
do not seek psychiatric evidence in their cases. Even 
where sought some psychiatrists may be less prepared to 
testify to mental disturbance in the case of a male 
offender than a female in similar circumstances. In 
Chapter 9 I discuss the readiness with which the forensic 
psychiatrists in the women’s cases were able to find a 
post natal disturbance of mind sufficient for infanticide 
or abnormality of mind sufficient for diminished 
responsibility. It is interesting to compare one of these 
women's cases with that of one of the two men initially 
charged with murder, Barry. Psychiatric reports were 
obtained in Barry's case by both Crown and defence, 
presumably because of the murder charge, although in the 
event Barry was indicted for the lesser offence of 
manslaughter only as the Crown Prosecutor did not consider 
there was sufficient evidence of an intent to kill or 
cause grievous bodily harm. He pleaded guilty to this 
offence. The psychiatrist consulted by the defence had 
been of the view that if it was necessary diminished 
responsibility was available on the basis of an anxiety 
disorder.41

4 0 

4 1

Ibid., p.323.
Dr. W.B., report dated 17 June 1980, p.5.
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The report and a subsequent report some four months 
later detailed the background to Barry's anxiety. For the 
two years prior to the homicide he had been under severe 
financial pressure to support himself, his wife and first 
one then two children. He was a truck driver and had been 
working at two jobs for most of this period. He was 
chronically short of sleep and there was constant conflict 
in his marriage. He felt his wife worried him about their 
debts yet was angry that he had no time to spend with her. 
He told the psychiatrist "it was getting to him that he 
couldn't find a way out of their troubles because if he 
didn't work so much they wouldn't have enough money to 
manage and when he did work his wife got angry with him 
because she felt neglected."42

Towards the end of 1979, shortly after the birth of 
the second child whom he subsequently killed, he collapsed 
with hypertension. Around this period the family moved 
from the caravan where they had been living to a rented 
house, which may have caused further financial strain. 
Barry began to feel more and more anxious. He developed 
irritability, nervous shaking and sweating of his hands, 
churning in the stomach, palpitations and rapid breathing 
and was unable to sleep. The defence psychiatrist noted 
in his second report that these were typical signs of an 
anxiety disorder.43 He was treated with medication for 
hypertension and serepax for his "nerves". He worried 
constantly about the responsibility of his job and the 
financial pressure on him to the point that he was often 
unable to go to work. As a result he was dismissed at 
Easter 1980, just a few weeks before the offence, although 
he was able to get another job quickly.

As well as the on-going marital conflict, there were 
also some difficulties in his relationship with his young 
baby. His wife told the police that he was closer to the

4 2 

4 3

Ibid., p.4.
Dr. W.B., report dated 15 October 1980, p.l.
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elder child, a girl, because she would "run to him and 
show him affection". The boy on the other hand was "a 
Mummy's boy" and "wouldn't let (Barry) hold him and would 
cry if I (his mother) was holding him and (Barry) spoke to 
him. (Barry) used to say "Bugger him if he doesn't love 
me I want (sic) love him."44 She also commented that "he 
couldn't handle the kid's crying"45 * and that the baby had 
screamed all day and night early in its life until he was 
changed from cow's milk.

On the afternoon of the homicide Barry and his wife 
discussed separating for the first time, although both 
wanted to try and save the marriage.45 That night his 
wife went out with a friend for a "break", as agreed. 
Barry put the children to bed but was woken repeatedly by 
the baby crying. He made a number of attempts to settle 
him over about an hour and a half to no avail. Eventually 
his frustration and resentment at what seemed to him to be 
a "whinging cry", combined with his desperation to get 
some sleep for himself, exploded into violence and he 
rolled over in bed and punched the baby in its bassinet.47 
The baby died of internal injuries.

In many respects Barry's account of increasing stress 
and anxiety since the baby's birth, coupled with a lack of 
sleep and worry about his performance in the parental role 
of breadwinner, is similar to that experienced by one of 
the women charged with murder, Pauline. Pauline was also 
an anxious person who tried to be a perfect wife and 
mother despite the demands of an extremely difficult baby,

44 Record of interview with Barry's wife, 10 May 
1980, Q & A 23.

4 5 Ibid., Q & A 18.
4 6 Ibid., Q & A 17.
47 This is the account he gave his psychiatrist,

report of Dr. W.B., 15 October 1980, p.3. It accords with
his record of interview.
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her own ill health and lack of support from her husband.48 
Her local doctor testified at her sentencing that the baby 
screamed constantly. The baby was sent away for periods 
of hospital or nursing care and the doctor said that even 
experienced nurses had found the child very difficult to 
feed and manage.49 Pauline herself suffered from a 
thyroid complaint and became increasingly depressed and 
agitated. She was admitted to hospital for a short period 
with stress at the child's demands and had been prescribed 
anti-depressants. The baby needed two hourly feeds and 
because of this, her husband's shift work and her own 
depression she had very little sleep over an extended 
period. She killed the baby by dropping him over a cliff 
a short walk from her home. Just as in Barry's case this 
was an impulsive act when she was desperate to "have a 
break".

In Pauline's case the Crown Prosecutor accepted a 
plea of guilty to infanticide on the basis of the defence 
psychiatrist's report and the committal evidence, without 
requiring her to see the Crown consultant. Had this been 
required there seems little doubt, in view of his reports 
in other women's cases, that he would have agreed that 
infanticide or diminished responsibility was available. 
In Barry's case the Crown consultant psychiatrist in a 
curt report a little over a page in length50 rejected the 
view that diminished responsibility was available to him. 
He gave no reason for this view but his report contains 
none of the detail contained in the defence psychiatrist's 
two reports of four and five pages respectively. In view 
of the Crown consultant's opinion it was extremely 
unlikely that the Crown would have accepted this plea had 
it been necessary. In the event Barry was indicted for 
manslaughter only on the basis of a lack of an intent to

48 Report of Dr. P.G., 1 November 1977, p.5.
49 Evidence of Dr. G.E., Supreme Court of New South 

Wales, 1 May 1978, pp.4-6.
50 Dr. O.S., report dated 27 October 1980.
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kill or cause grievous bodily harm and he pleaded guilty 
to this charge. Pauline, who had been on bail since her 
first court appearance, was placed on a bond on sentence. 
Barry, who had been refused bail by the Supreme Court, was 
sentenced to seven and a half years imprisonment, with an 
effective non-parole period of two and half years.

It is true that the demands of child care on Barry 
had been of very small extent compared to those on 
Pauline. One and a half hours of a crying baby bears 
little comparison to six weeks (the most recent and 
longest period Pauline’s child had been returned to her 
care from hospital ) . On the other hand both had 
experienced very similar anxiety disorders51 and lack of 
sleep over an extended period, which in each case were due 
to their parental roles as they saw them. A comparison of 
these two cases raises some disturbing questions about the 
fairness of the treatment of male offenders who kill their 
babies as compared with female offenders.

3. Sentence

The impression that at least some women receive 
significantly more lenient sentences than men convicted of 
child killing in similar circumstances is given substance 
by an examination of the sentences imposed in the cases as 
a whole. Table 6 sets out the sentences imposed. Table 
6A shows the minimum period imposed in all cases where a 
person was convicted at trial including the one case where 
a finding of guilt of concealment of birth was made but no 
conviction recorded pursuant to s 556A of the Crimes Act 
1900 NSW. Five people successfully appealed at least in 
part and Table 6B sets out the effect of these appeals on 
the minimum periods as set out in 6A. Table 6C sets out 
the head sentences imposed in the nine cases where a 
person was convicted and sentenced to imprisonment and

5 1

1980.
1977.

Re Barry, see report of Dr. W.B., 15 October
Re Pauline, see report of Dr. P.G., 1 November
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Table 6: 
Sentences

6A 
All persons convicted or found to have committed an offence - minimum period imposed

Women

Men

NON CUSTODIAL 
(BONDS)

PERIODIC
DETENTION

IMPRISONMENT - NON-PAROLE PERIOD
TOTAL

s 556A
s 558

6 mths
9 mths

12 mths
14 mths

18 mths
2-1/2 yrs

4 yrs
5 yrs

1
7

1
(12 mths)

2
1

1
13

1
1

(12 mths)
1

1
1

1
1

1
8

6B 
Table 6A as modified by successful appeals against conviction or sentence (minimum period)

PERIODIC
DETENTION

IMPRISONMENT - - NON-PAROLE PERIOD
TOTAL

SUCCESSFUL
APPEALS

6 mths
9 mths

12 mths
14 mths

18 mths
2-1/2 yrs

4 yrs
5 yrs

Women
Convictions

One
Conviction
Overturned

2

Men
Overturned

Reduced
to

3 yrs
Reduced 
to 4-1/2 
yrs

3
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Table 6: 
Sentences

6C 
Head sentences

Women

Men

IMPRISONMENT - HEAD SENTENCE (in years)
TOTAL

3
4

5
6

7
8

9
10

11
12

1
1

1
3

2
1

•
(7-1/2 
years)

1
1

6
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that conviction was not overturned on appeal. No head 
sentence was reduced on appeal.

It is immediately apparent that although women 
offenders outnumbered men almost two to one men were twice 
as likely as women to be sentenced to imprisonment. This 
is all the more striking when one recalls that women 
generally faced more serious charges than men:- seven 
women were indicted for the most serious homicide offence, 
murder, and only one man. The main reason for the 
discrepancy is that a conviction for infanticide appears 
to invariably indicate release on a bond. Five of the 
seven women charged with murder pleaded guilty to 
infanticide in discharge of the murder indictment and in 
each case sentence was deferred under section 558 of the 
Crimes Act. The woman was placed on a bond to be of good 
behaviour, for periods ranging from three to five years, 
and usually conditional on her continuing to accept 
psychiatric care for so long as her doctors considered 
necessary. Some of these women had of course spent some 
months in gaol on remand.

Only one man received a bond. That was in a case 
where he and his wife had been charged with the 
manslaughter by neglect of their first child, who died of 
malnutrition at two and a half months. There were many 
tragic circumstances in the case and both parents appeared 
to have tried to care for the child as best they could. 
The Crown Prosecutor had not expected a conviction and 
when they did convict the jury recommended mercy. Both 
parents were given unconditional bonds. In addition to 
the sad facts of the case, the presence of a female 
co-accused with equivalent culpability may have influenced 
the judge towards a lenient sentence for the man in that 
case. The only other man not sentenced to full 
imprisonment was also convicted with his wife of 
manslaughter by neglect. Both received at trial sentences 
of twelve months periodic detention. Their convictions 
were overturned on appeal.
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The other woman who received a bond was convicted of 
manslaughter but had first been indicted for infanticide. 
The indictment was withdrawn after her plea of guilty and 
replaced by one for manslaughter which was the charge laid 
by the police and on which she had been committed. The 
substitution may have been because of a reluctance on the 
part of her counsel to concede an intention to kill or 
cause grievous bodily harm, although as we have seen an 
infanticide conviction appears a guarantee of the most 
lenient treatment notwithstanding the presence of this 
intent. The substitution did not injure her prospects of 
sentence, she too receiving a bond. In many respects her 
case is very similar to those where infanticide 
convictions were entered. The psychiatric reports, for 
example, speak of the offence as "an infanticide" and of 
her as having a post natal depression.

This case suggests that it is anomalous that an 
alternative verdict based on a disturbance of mind due to 
childbirth should only be available where the mother was 
so disturbed she intended to kill (or cause grievous 
bodily harm, or had the degree of recklessness required 
for murder) and not where she intended to assault only. 
The historical reason is undoubtedly that while murder had 
a fixed penalty manslaughter did not and so where the 
principal charge was manslaughter only these factors could 
be reflected in discretionary sentencing without the need 
for a substitute offence. As discussed further in Chapter 
9 however there does appear to be a particular magic about 
the description "infanticide" in securing leniency which 
may be denied a woman charged with manslaughter only.

Although a mother who kills her infant child appears 
more likely to receive a non-custodial sentence than a 
father in the same position, if she is sentenced to 
imprisonment it will not necessarily be for a shorter 
period. The three women who received sentences of 
imprisonment were sentenced to seven years (non-parole 
period six months), four years (non-parole period fourteen
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months) and five years (non-parole period eighteen months) 
respectively. Three of the men sentenced to imprisonment 
received head sentences and non-parole periods less than 
or equal to this. On the other hand the other three men 
received sentences of considerably greater length than the 
women. These men received non-parole periods of two and a 
half, three and four and a half years (after appeal) and 
head sentences of seven and a half, nine and twelve years 
respectively.

The numbers in this study are small and so it is 
useful to compare the results in these cases with larger 
studies of cases of child killing. In the leading English 
studies of child killing d'Orban and Scott have found 
sentencing patterns quite similar to those discussed here. 
D'Orban examined the cases of all women remanded to 
Holloway over a six year period 1970-1975 charged with the 
killing or attempted murder of their children. Of eighty- 
four cases where a woman was convicted there were only 
eleven penal disposals (prison or borstal) including two 
mandatory life sentences. These sentences of imprisonment 
(apart from the life sentences) were in his words 
"remarkably uniform in length" ranging from eighteen 
months to three years. It appears from the juxtaposition 
to life sentences in his table that these are maximum 
sentences. Forty-eight of these eighty-four women i.e. 
more than half received a non-custodial probation order 
with or without a condition of psychiatric treatment, and 
seventeen were given orders to be treated in hospital for 
psychiatric disorder, a disposition which has no 
equivalent in New South Wales save as a condition on a 
bond.5 2

By contrast Scott reported "an arbitrary and very 
wide variety of sentences" imposed on fathers and 
stepfathers convicted of the homicide of their children 52

52 d'Orban, P.T., "Women Who Kill Their Children", 
Brit. J. Psych. 134, 1979, 560-71 at p.567.
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under five years old.53 54 He examined cases of men remanded 
to Brixton prison which receives from essentially the same 
geographical area as does Holloway for women. Only four 
of twenty nine such men were given non-custodi al 
sentences, and none were given hospital orders. Some 
received very short sentences of imprisonment but the most 
common head sentence was three to six years (twelve men). 
Three men received head sentences of ten years as well as 
six cases of life imprisonment. Thus twenty-one of these 
twenty-nine men received prison sentences in excess of 
three years, compared with only two women of a population 
of eighty-four.

It would be tempting to conclude at this point that 
while not all women offenders receive shorter sentences 
than men the fact that the majority do is a legacy of 
sexism in the law, or "chivalry" as it has been 
described5 4 . In my view the analysis must be more 
sophisticated than this, however. The difference in 
penalty seems to me to result from an interplay of 
factors, including initial charge and the utilisation of 
psychiatric evidence and psychiatric defences, as well as 
assessments of culpability that are based on stereotyped 
conclusions from the offender's sex.

A starting point for a more detailed examination of 
the sentencing process in these cases, including the 
question as to whether women receive more lenient 
treatment by virtue of their sex, is a general statement 
of the aims of sentencing. There is broad agreement as to 
what these are,55 although far less agreement as to the

53 Scott, P.D., "Fatal Battered Baby Cases" (1973) 
13 Medicine, Science and the Law 197, at 204.

54 Heidensohn, F., Women and Crime, Macmillan, 
London 1985, pp.38-39, 43-51 and the studies there cited.

55 Cross, R. & Ashworth, A., The English Sentencing
System, (3rd edn), Butterworths, London 1981, pp.121-145; 
Walker, N. , Sentencing : Theory, Law and Practice,
Butterworths, London 1985, pp.105-121; Ashworth, A.,
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relative weight to be given each factor, either in general 
or in any particular class of offence.55 In a lucid 
passage in R. v. Dixon Fox J. described these aims as 
follows:

(a) the deterrence of the particular offender;
(b) the deterrence of others who might be 
inclined to commit similar offences; (c) the 
reformation of the particular offender; (d) the 
exaction of retribution, or the manifesting of 
denunciation, on behalf of society; and (e) the 
securing of society from further harm by the 
detention of the offender. In considering what 
punishment to impose courts give their main 
attention to these factors, but sometimes others 
intrude, which do not readily fit under any of 
the five heads. In their application some of 
the objects stated will be in a greater or less 
degree of conflict with others. In any event 
they are not mutually exclusive. A function of 
the judge is to decide which of them should 
predominate in the particular case. The 
particular case takes account of the 
circumstances and personality of the particular 
offender.5 7

Applying these general principles to cases where a 
parent or custodian has killed a child in his or her care 
raises particular issues. The first is the relevance of 
evidence of mental disturbance.

(1) Mental disturbance

Mental disturbance can clearly act as a mitigating 
factor, not only in reducing what would otherwise be 
murder to manslaughter by virtue of diminished 
responsibility or infanticide, but also in relation to 
what sentence to impose. In a classicist legal system an 
offender is less blameworthy if his or her powers of 56 *

Sentencing and Penal Policy, Weidenfeld & Nicolson, 
London, pp.16-23.

56 See, for example, Weatherburn, D., "Sentencing 
Principles and Sentence Choice" (1987) 11 Crim. L.J. 213.

5 7 (1975) 22 ACTR 13.
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reasoning were tainted by mental abnormality or imbalance. 
Mental disturbance also reduces the significance of the 
deterrent aspect of sentencing, both personal and general. 
This has been affirmed in a series of cases in the Court 
of Criminal Appeal in Victoria,58 most recently in R. v. 
Thiele59 where the Court declined to overturn a sentence 
of probation on conviction of manslaughter committed when 
the defendant was mentally infirm. The Court held that 
the trial judge could properly conclude that "others 
suffering from the same or similar mental affliction or 
disorder would be unlikely to be deterred by the knowledge 
of a custodial sentence imposed on the respondent."60

Mental disturbance was considered the most 
significant factor on sentence in all the cases where a 
woman pleaded guilty to infanticide. The reasoning 
employed is illustrated by the remarks on sentence in 
Julie’s case. After describing her case as "tragic" and 
giving a detailed and sympathetic description of the 
difficulties she had encountered in her early life and the 
onset of her post natal depression the trial judge 
continued as follows:

I have carefully considered the elements 
involved in imposing a sentence for criminal 
conduct. By definition of this crime to which 
the prisoner has pleaded guilty, and the Crown 
very properly accepted that plea, the prisoner's 
mind was disturbed at the time of the offence. 
Considerations of deterring this young woman 
from repeating such a crime do not, it seems to 
me, arise. In the circumstances of this case, I 
do not believe punishment of the prisoner by 
this Court is appropriate. The prisoner has 
suffered and will continue to suffer enormously, 
without my intervention. I am convinced she 
fully appreciates the enormity of her act and is 
truly remorseful. The nature of this type of

58 R. v. Mooney (unreported 21 June 1978 ); 
R. v. Anderson [1981] V.R. 155; R. v. Thiele (1986) 19 A 
Crim. R 105.

5 9

6 0

(1986) 19 A Crim. R 105. 
Ibid., at p.110.
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killing by a person whose mind is disturbed 
means, it seems to me, the usual consideration 
of deterring others from performing such an act 
is not significant. I wish to make it quite 
clear that persons who perform acts of cruelty 
to young children should gain no encouragement 
or comfort from the Court's attitude to this 
particular case of infanticide. For my part, 
cruelty to children will, in the ordinary case, 
be severely punished.
There remains the consideration of public 
interest. After careful consideration, I 
believe the public interest is best served by 
acting with compassion in attempting to assist 
in the rehabilitation and re-establishment of 
this prisoner into the community. I do not 
believe the public interest would be served by 
imprisoning this young woman. I accept the view 
expressed that perhaps irreparable damage may 
well flow from a period in prison.61

The judge deferred passing sentence on Julie on 
condition that she enter a bond to be of good behaviour 
and accept reasonable medical and psychiatric treatment as 
prescribed by her doctors.

While mental disturbance can render deterrence and 
punishment less relevant factors it might be thought that 
protection of the public from a repetition of the offence, 
given that it is assumed that the offender lacked rational 
control for her actions, would assume more significance. 
A sentence of imprisonment of course normally affords a 
degree of protection to the public (at least those outside 
the gaol walls) for the period of time during which the 
offender is removed from society (sometimes referred to as 
"incapacitation").62 63 When imprisonment is imposed 
primarily for this purpose it amounts to preventive 
detention. In Veen v. the Queen6 3 the High Court held 
that the protection of the community cannot justify a

61 Remarks on sentence, Supreme Court of New South 
Wales, 3 March 1977, p.3.

62 Ashworth, op. cit., p.19.
63 (1978-79) 143 CLR 458.
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sentence by way of preventive detention if that sentence 
would be longer than what is otherwise called for by the 
objective circumstances of the offence.54 Considerations 
of this kind appeared to particularly trouble the judge in 
one infanticide case, that involving the Yugoslav woman, 
Lj erka.

As discussed in the previous material on bail he 
adjourned her sentence proceedings to allow a long period 
on bail as a psychiatric inpatient because of his concern 
that she may harm her other child or perhaps her husband. 
When the sentence proceedings were brought forward on her 
application, supported by evidence from her psychiatrist 
that she had recovered, the judge did not appear entirely 
comfortable with the non-custodial sentence he in fact 
imposed:

This woman is going to have to be released some 
time. In the absence of her being certified 
insane - and no psychiatrist suggests that to be 
appropriate for this woman - no legal procedure 
is available to permit her to be detained in a 
psychiatric hospital against her will; and, 
indeed, indefinite detention in such an 
institution will, on the evidence, merely 
exacerbate her problem. Imprisonment would be 
even more exacerbating. Further, the 
infanticide was the product of a psychiatric 
condition, not some blameworthy motive, and 
calls for compassion rather than retribution or 
punishment; and the prisoner is not to be 
incarcerated for crimes she has not yet 
committed and may never commit. As I say, no 
procedure is available - even if it were 
appropriate in this case - for preventative 
detention.6 5

In Ljerka's case the judge relied heavily on the 
evidence from the defence psychiatrist that Ljerka had now * 55

64 Of course in cases of manslaughter a life 
sentence may be justified in view of the circumstances of 
the offence and past record.

55 Remarks on sentence, Supreme Court of New South 
Wales, 27 March 1981, p.2.
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recovered from her post natal mental illness (although, as 
he noted, psychiatrists, viz the psychiatrists who 
released her from hospital prior to the homicide, had been 
wrong before). Where the mental illness may be a 
recurrent one, however, or the mental condition is a 
mental abnormality that is essentially permanent different 
considerations may arise. As I discuss in more detail in 
Chapter 9 the cases of (temporary) post natal mental 
disturbance received more lenient disposals than one case 
where the basis of the conviction of manslaughter by 
reason of diminished responsibility was a (permanent) 
condition of defective intelligence;66 In relation to 
recurrence of the illness, it is frequently asserted in 
the literature on infanticide that mental illness that 
appears after the birth of a child may recur on the birth 
of subsequent children.67 This assertion was also made in 
some of the psychiatric reports prepared for the cases in 
this study. The issue that could then arise is whether 
there is any role for the criminal law to play in 
preventing or limiting the risk of injury to any future 
child.

Sterilisation as an issue on sentence

In the bulk of these cases there was no suggestion 
made by the judge on sentence that future pregnancies be 
prevented. On the principle of Veen one could argue 
strongly that such an invasive procedure as sterilisation 
could not be imposed compulsorily on sentence. It is 
directed purely at prevention of possible future criminal 
acts and could not be justified as punishment for the 
crime committed. Two women had in fact already conceived 
again by the time of the court proceedings. One woman had 
given birth to a child which had been adopted out and

66 See also R. v. Kocan (1966) 84 WN (Pt. 1) (NSW) 
592 re permanent mental illness.

67 Brockington, I.F. & Kumar, R. (eds), Motherhood 
and Mental Illness, Academic Press, London 1982.
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another was pregnant at the time of her trial. Several 
other women, such as Ljerka, were presumed by the 
psychiatrist and by the judge to have been returning to 
husband and family. In these cases the concern tended to 
be for any risk to the woman's elder child rather than any 
suggestion that she should not have further children.

In two case, however, sterilisation appears to have 
played a significant role in relation to sentence. One of 
these cases concerned the woman whose illness appears, 
from my reading of the psychiatric reports, to have been 
the most profound of those in the group. She was one of 
two women to attempt suicide and the only woman to also 
attempt the homicide of an elder child. She attempted 
suicide again in gaol and was scheduled under the Mental 
Health Act to a psychiatric hospital for seven months 
during which time she was given a course of seven ECTs. 
The question of a tubal ligation was raised by the 
psychiatrist consulted by the defence in his reports. It 
is unclear whether it was the woman who first raised the 
possibility or whether he raised it with her but whatever 
the source of the suggestion in his report to the defence 
lawyers immediately before the trial the psychiatrist 
records that "she recognises that there would be a risk 
should she again fall pregnant and she is agreeable to 
having a tubal ligation which in all the circumstances I 
feel should be strongly recommended in this case."68 69

This woman pleaded guilty to infanticide and at her 
sentence proceedings both she and her husband were called 
to give evidence of her willingness to undergo a tubal 
ligation. The woman was, from the transcript,59 quite 
reluctant to agree with the suggestion put to her by her 
counsel that she was prepared to have this operation but 
it is unclear whether her reluctance was a reluctance to

58 Report of Dr. F.W., 28 February 1978.
69 Transcript of evidence, Supreme Court of New 

South Wales, 1 March 1978.
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be sterilised, or whether it was a fear of another 
operation. The baby she had killed had been born by 
caesarian and there are a number of suggestions in the 
papers that her extreme fear of operations had played a 
role in her illness. There is also some suggestion that 
she had in fact wanted to have no more children even 
before this baby was born and so it may be that she was 
quite willing to have the tubal ligation.

In any event she did have the tubal ligation in the 
midst of the sentence proceedings before the adjourned 
date on which she was actually sentenced. Clearly her 
lawyers thought that this was a relevant factor in 
indicating a lenient sentence but it is unclear to what 
extent it played a role in the judge’s determination. His 
remarks on the first day of the sentence proceedings 
suggested that he was already inclined towards a bond. It 
was the judge on that occasion who put an end to the 
attempts to have the woman say that she would have the 
operation.

The other case where sterilisation arose as an issue 
was that of Alison. The question of sterilisation in 
Alison's case was first raised by the psychiatrist who 
interviewed her for the defence. He suggested that Alison 
and her de facto husband discuss "the pros and cons of 
sterilization, as I doubt if (Alison) could be relied on 
to take oral contraceptives".70 This approach was adopted 
by the defence lawyers, no doubt in accordance with 
Alison's instructions. We were able in this case to look 
at the defence file and there is a note on that file that 
"she intends to have her tubes tied." At her sentence 
proceedings her de facto was called to give evidence that 
he was agreeable to Alison having the operation. Somewhat 
remarkably, Alison herself did not give any evidence on 
this point although her de facto said she had told him she

7 0 Report of Dr. P.G., 4 March 1977, p.4.



221

wanted the operation.71 72 The judge said in relation to the 
sterilisation question:

You are prepared, it would seem, to undergo an 
operation which would make it certain that you 
will not have any more children. So far as you 
are concerned I would certainly think that 
should be done.... I would ask that the matter 
of your sterilization be brought to the notice 
of the Parole Board when they are considering 
your release at the end of (the non-parole 
period). It seems to me that if at the end of 
that period of six months you are still prepared 
to undergo the sterilization it would be likely 
the Parole Board would release you for that 
purpose.7 2

The judge imposed a sentence of seven years imprisonment 
with a six months non-parole period.

Alison was one of the women included in the earlier 
homicide study conducted by Ms. Bacon and myself and so we 
were able to have access to her prison file and to 
interview her. She told us she believed that she would 
not be released from gaol until she agreed to a tubal 
ligation which she eventually did. Whatever Alison may 
have said at the time, she says now that "I said I wanted 
it because I wanted to get out, but really I didn’t want 
it. (Her de facto) didn't want me to have it. I said I'd 
have it, but now I'm sorry." To her now her inability to 
have children is clearly experienced as a loss. In 
discussing whether or not she would form another 
relationship with a man, she commented "but who wants a 
girl who can't have babies".73

In the light of the judge's remarks it seems entirely 
understandable that Alison would consider her release on

71 Transcript of evidence, Supreme Court of New 
South Wales, 23 March 1977, p.3.

72 Remarks on sentence, Supreme Court of New South 
Wales, 23 March 1977, p.l.

73 Interview with Ms. Bacon, 20 February 1980.
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parole to be dependant on her agreeing to be sterilised. 
The gaol record also suggests that this would be an 
entirely reasonable conclusion on her part. She was 
refused parole on three occasions notwithstanding a 
favourable report from a gaol psychiatrist and served a 
total period of two years and eight months imprisonment 
including six months on remand. By the time she was 
released on parole she had very little time still to serve 
had she served her full head sentence bearing in mind the 
one-third remissions for a first offender and other 
remissions. The report from her gaol parole officer to 
the Parole Board in support of the final, successful, 
application noted that although Alison had showed "some 
earlier ambivalence" to the suggestion of sterilisation 
during the earlier part of her sentence "she now states 
quite definitely that she wishes to have this 
operation".7 4

During her imprisonment Alison was discouraged by 
prison officers from continuing the relationship with her 
de facto and adverse comments were made on her file such 
as she "approaches every man she sees with the same 
proposition".74 75 The disapproving remarks of a prison 
officer that Alison had apparently said she was very 
sexually frustrated and that "she will probably be very 
quickly sexually involved as soon as she finds a partner, 
which will probably not take long, knowing (Alison)"76 are 
recorded on the file with apparent approval. Alison was 
treated almost with disgust like an animal on heat who 
could not control her sexual behaviour. Even before she 
had agreed to the operation her parole officer was 
planning an admission to the local hospital the day after 
her release and when Alison changed her mind and a

74 Report of Ms. B.S., parole officer, 15 May 1979 
to the Parole Board.

75 Note of prison officer, Ms. S., 15 March 1979.
76 Comments of prison officer, Ms. H. , recorded in 

notes of parole officer, Ms. B.S., 2 May 1979.
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favourable report was made in relation to parole it was 
noted that sufficient notice would have to be given of the 
release date, apparently so that the operation could be 
organised, because she was "likely to be sexually active 
after release".77 Of course this was also a likelihood in 
the case of the other women in the group, married and 
unmarried, but was not perceived as a difficulty by the 
judges who released them on bonds. The attitude taken to 
Alison's sexuality and the sterilisation is reminiscent of 
that sometimes taken to mentally defective women 
generally. Reports appear from time to time of mentally 
retarded women in institutions being sterilised without 
their consent, sometimes at the request of their p'arents, 
or being given long term injected contraceptives such as 
Depo Provera despite the question marks over the safety of 
such contraceptives.

Mental disturbance: A sufficient explanation for the
disparity in sentences?

Mental disturbance as a mitigating factor on 
sentencing is an important reason why the women in this 
study generally received more lenient sentences than the 
men. There was far greater utilisation of psychiatric 
defences based on evidence of mental disturbance in the 
women's cases, and the bulk of these disposals were on the 
basis of infanticide rather than diminished 
responsibility. This is not a sufficient explanation, 
however. As discussed it may be that there is a deeper 
sexism in the perception of women as more likely to fall 
within a psychiatric defence than men, and a plea to 
infanticide is a tactical route open only to women. 
Further, even given that mental disturbance should operate 
as a mitigating factor it is noteworthy that its effect 
was so dramatic in the women's cases, usually reducing 
what was potentially a life imprisonment to a non

77 Report of parole officer, Ms. B.S., 15 May 1979
to the Parole Board.
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custodial sentence. The factor of mental disturbance in 
their cases was a more powerful one than severity of the 
attack, as indicated by the initial charge: the majority 
of the women indicted for murder received bonds or minimum 
periods of imprisonment less than the majority of men and 
women indicted for manslaughter.

There were no cases in my study where a man was 
convicted of manslaughter by reason of diminished 
responsibility. One case shortly after the end of the 
study period suggests that evidence of mental disorder may 
be of less utility for men than women. Robert Mack was 
charged with the murder of his three week old son in June 
1982. He subsequently pleaded guilty to manslaughter on 
the ground of diminished responsibility. There was 
psychiatric evidence that he was "mildly mentally retarded 
with a limited personality".78 His wife was said to have 
even less intellectual capacity and to suffer from 
epilepsy as well. The judge commented that "one could 
rarely meet a more tragic case" yet nevertheless sentenced 
Mack to ten years imprisonment with an effective non
parole period of three and a half years.79 This sentence 
is, of course, not dissimilar to the higher range of 
sentences for male offenders in this group none of whom 
were accepted to have mental disorders sufficient for 
diminished responsibility.

(2) Other mitigating factors

As indicated in the introduction to this material on 
sentence, of the six men who received sentences of 
(continuous) imprisonment on conviction for manslaughter 
three received non-parole periods between two and a half 
and four and a half years, and three comparatively short 
sentences with non-parole periods of less than or equal to 
twelve months. In these latter cases the sentences appear

7 8 

7 9

Sydney Morning Herald, 24 February 1983.
Sydney Morning Herald, 20 April 1983.
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to have been significantly influenced by the mitigating 
factors of youth, prior good record and social 
deprivation. These three men were the younger of the six 
(eighteen, twenty and twenty-one years old at the time of 
the offence, as opposed to twenty-six, twenty-nine and 
twenty-five) and none had any adult prior convictions, as 
opposed to two of the men who received longer sentences. 
Two lived in the country and had suffered significant 
social deprivation.80

The short sentences in their cases did not pass 
without comment. The man who received a sentence of three 
years imprisonment, with a non-parole period of twelve 
months, Robert, was convicted at the same trial of two 
counts of aggravated assault in relation to earlier 
assaults on the child. His cumulative head sentence of 
four years attracted critical comment in the press and in 
letters of complaint to the Attorney General.81 In his 
report to the Under Secretary of Justice the Solicitor 
General noted that it might be said that the judge:

. . . gave too much weight to the subjective 
factors relating to the accused - namely his 
youth; lack of prior conviction; and lack of 
education - and failed to reflect the need to 
deter not only the accused but others who might 
be so minded from committing similar acts on 
young children.82

He referred to a sentence of ten years imprisonment, non
parole period of four years, imposed only a few days 
before by another judge for the manslaughter by assault of 
a three year old boy as being the type of sentence which 
"might have been expected in the present case." He

80 One had been institutionalised as a young man, 
another was said to have an isolated childhood.

81 Report of Under Secretary of Justice to the 
Attorney General, 13 October 1977.

8 2 Report of Solicitor General to the Under 
Secretary, 10 October 1977.
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described Robert's sentence as being "at the bottom of the 
range".8 3

Nevertheless the Solicitor General recommended 
against a Crown appeal against sentence in part because of 
his view that "in cases of this kind the subjective 
factors are entitled to somewhat more weight than in the 
case of other offences."* 84 The Attorney General agreed 
with the recommendation.

(3) Aggravating factors

The comments of the Solicitor General in Robert's 
case illustrate the balance that the sentencing judge in 
these cases must strike between the mitigating factors 
that are often present, such as youth, lack of experience 
with children, lack of sleep and external stress, and the 
particularly aggravating features of an offence of 
filicide i.e. child killing by a parent. The defendant's 
culpability in such a case is regarded as being aggravated 
(in the absence of mental disorder) by his or her role as 
custodian and the defencelessness of the victim.85 * There 
may also be evidence of prior injury to the child which 
has an exacerbating effect on sentence. Thomas has 
suggested that English Court of Appeal decisions in 
respect of child killing suggest a three fold grading of 
offences, the most severe sentences being imposed where 
there has been a course of persistent ill treatment, less 
severe where the child is killed as a result of a single 
outburst of repeated blows and least severe where the 
fatal assault is a single blow.85 I discuss the question

1979

3 Ibid.
4 Ibid.
5 Ashworth, op.
6 Thomas, D.A., 
pp.79-81.

cit., p.162.
Principles of Sentencing, London
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of prior injury in relation to conviction and sentence in 
the next chapter.

The relevance of the defencelessness of the victim 
was stressed by the New South Wales Court of Criminal 
Appeal in R. v. Tomlinson. The Court approved an emotive 
passage by the trial judge:

For a grown man to bash a little baby about the 
head, whether his hand is closed or open, is to 
do an act which any person knows is very likely 
to cause serious injury to such a mite. It is 
sickeningly cowardly, and a jury of ordinary men 
and women might well have found you guilty of 
murder if you had been charged with that crime.
But a baby is a helpless creature, and a grown 
man who assaults and kills a baby can expect 
little mercy. There is the fact too that others 
must see that the law will deal severely with 
those who give in to impulses to inflict 
physical hurt on such tiny human beings.87

The Court declined to interfere with the sentence of 
twelve years with a non-parole period of five years that 
had been imposed on the conviction of a twenty year old 
male offender for the manslaughter of a three month old 
baby in his care.

The form of words approved by the Court are unlikely 
to be applied to a woman offender as opposed to a man : 
the reference to "cowardice" and "a grown man" suggests 
the unequal matching of sparring partners and the special 
duty of a man to restrain his (natural) impulses to 
violence. And indeed the comments that stressed the 
helplessness of the victim and the parent's duty as 
custodian were made in the cases of male offenders in my 
study. While the emphasis in the women's cases was that 
the crime was horrific because unnatural, the emphasis in 
cases where men received heavy sentences was that they

87 Unreported decision of the New South Wales Court 
of Criminal Appeal, 18 December 1974.
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must be punished severely because they had breached 
culturally imposed obligations towards their defenceless 
children and failed to exercise control over their natural 
exasperation. Their crimes were all too natural and thus 
called for heavy sentences by way of deterrence.88

The two men who received the longest sentences in my 
study appealed against sentence (and in one case against 
conviction as well) to the Court of Criminal Appeal. 
Neither was successful in reducing the head sentence 
imposed at trial, in one case twelve years and in the 
other nine, but the Court slightly reduced the non-parole 
period in each case from five years (plus eight months on 
remand) and four years to four and a half and three years 
respectively. This response was perhaps an indication of 
the ambivalence aroused by the combination of mitigating 
and aggravating factors that typify these cases.89 In 
both cases the Court particularly emphasised the role of 
the offender as custodian and protector of the victim.

In Michael's case there was psychiatric evidence that 
he had a personality disorder in that he was immature and 
unable to tolerate frustration. He had a difficult 
relationship with his wife and very poor self esteem.90 
He killed one of his twins in an instantaneous violent 
impulse triggered by his frustration with his wife, who 
had left him alone to care for the children after an 
argument, and with the child who was crying. The 
psychiatrist said that Michael appeared remorseful and

88 Cf The Queen v. Branch (1983) 34 SASR 161 where 
the Crown argued that a deterrent sentence should be 
imposed on conviction for manslaughter of a child because 
of an apparent increase in child abuse.

89 In the case involving the longer sentence the 
judge delivering the judgment of the Court of Criminal 
Appeal noted that the Court had been unable to agree as to 
the precise non-parole period which should be substituted 
and arrived at the stipulated figure by way of compromise 
(judgment, 31 July 1981, p.4).

90 Report of Dr. J.S., 16 February 1981.
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depressed at what he had done. The Court of Criminal 
Appeal declined to interfere with the head sentence of 
twelve years imposed by the trial judge. Lee J., giving 
the opinion of the Court of Criminal Appeal commented that 
"Brutality by a parent to a small child is intolerable" 
and summarised the case as follows:

Giving full weight to the lack of self-control 
that was in fact to some extent part of the 
appellant's personality make-up, the fact was 
that the appellant, being the father of the tiny 
child, was its custodian and the person to whom 
it would look, and was entitled to look, for 
protection in its life yet the appellant, in a 
fit of exasperation, threw the child to the 
floor in circumstances which shattered its skull 
and brought about its instantaneous death.91

Similar, although more temperate, remarks were made 
by the Court of Criminal Appeal in Tom's case,92 who had 
been sentenced to nine years imprisonment.

(4) Bad or mad?

The construction of some child killings as 
particularly heinous offences on the one hand and others 
as tragic aberrations caused by mental disturbance shows 
the rigidity of the bad/mad categorisation that bedevils 
this area and which judges are particularly likely to 
adopt. Although the distinction is most clearly seen as 
between some men's cases and women's cases where the woman 
relied on infanticide, it can also be seen in comparing 
the treatment afforded some of the women as opposed to the 
infanticide cases. The tradition in New South Wales and 
England of very lenient sentences for women convicted of 
infanticide makes it crucial to examine whether those 
cases are really so different to cases, of female or male

9 1 

9 2

Court of Criminal Appeal, 31 July 1981, p.4.
Court of Criminal Appeal, 2 November 1983, p.13.
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offenders, where the "bad" or loss of temper model is 
adopted.

The rigidity of the distinction becomes most apparent 
where there was some evidence of diminished capacity but 
the verdict was not arrived at on this basis. A judge who 
is distrustful of medical models of responsibility will 
find it easier to reject such a model where there is no 
distinct legal category by way of defence into which it 
may fit. This was the situation in Michael's case just 
referred to. The defence psychiatrist was reluctant to 
testify that Michael's personality disorder and other 
problems amounted to an abnormality of mind sufficient for 
diminished responsibility. The jury specifically noted 
that their verdict of manslaughter was on the basis of 
unlawful and dangerous act, not diminished responsibility. 
The trial judge rightly sentenced on the basis of 
manslaughter simpliciter, but perhaps dismissed the 
psychiatric evidence too lightly. He, as did the Court of 
Criminal Appeal after him, concluded that "the explanation 
for this terrible act is simply that the prisoner, having 
difficulty coping with the children that day, suddenly 
exploded, allowing his feelings of frustration to overcome 
his normally low capacity for self restraint . . . "93 
(emphasis added). He conceded in relation to the 
psychiatric evidence only that "The prisoner does have 
some psychological problems".94

In an even a stronger case where a woman was charged 
with manslaughter a psychiatrist retained by the defence 
said that she was of dull-normal intelligence at best with 
a very poor level of judgment and capacity for abstract or 
conceptual thinking and an extremely low frustration 
tolerance. He commented that she:

93 Remarks on sentence, Supreme Court of New South
Wales, 26 February 1981, p.4.

9 4 Ibid.
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would tend to ’act out’ her frustrations in an 
impulsive, physical manner in situations where 
the average person would be capable of using a 
degree of considered judgment before acting .... 
In my view she would have been incapable of 
using the necessary reflective judgment which is 
an automatic part of the average person's 
reaction to circumstances and in view of this I 
do not consider she should be regarded as 
responsible for her action in the normal 
sense.9 5

He said that she had "a fairly severe personality 
disorder". A prison psychiatrist who prepared a report at 
the judge's request agreed with the essentials of this 
view saying, "In my opinion there was no criminal intent 
when the offence was committed but rather displaced 
aggressive acting out in association with faulty, immature 
judgment".96 Both psychiatrists suggested that 
imprisonment was not appropriate. The psychiatrist 
commissioned by the defence said, "Incarceration would 
only be likely to worsen her condition ... (her) behaviour 
has always been characterised by an inability to learn 
from experience".97 He said that therefore she could not 
be expected to "learn" from the "corrective" situation of 
imprisonment. The gaol psychiatrist said, "She is in need 
of a sheltered environment and continuous support from 
both her parents and suitable community institutions".98

As in Michael's case, there was no neat legal 
category for these psychiatric views that this young 
woman, Clare, was "not responsible" or did not have 
"criminal intent". She had been charged with manslaughter 
not murder and pleaded guilty to that offence. There was 
no need to reduce the murder charge by way of a 
psychiatric model of diminished responsibility and by

9 5 Report of Dr. B.B. , 14 December 1976, p.3.
9 6 Report of Dr. S. G. , 28 November 1977, p.2.
9 7 Report of Dr. B . B . , 14 December 1976, pp.3-4.
9 8 Report of Dr. S.G. , 28 November 1977, p .2.
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pleading guilty she admitted the intent required for 
manslaughter. In this situation the judge perhaps felt 
able to reject the psychiatric interpretations as 
resoundingly as he did. He preferred a classical model of 
responsibility and saw an inability to tolerate 
frustration which the psychiatrist regarded as a disorder 
as strong-headedness and lack of discipline. He 
acknowledged that "the stresses and matters of difficulty 
in coping that have been referred to before me" were 
relevant to mitigation but concluded that:

I am satisfied that she was aware and that her 
conduct stemmed from temper, from some sense 
that she was being not fairly or properly 
treated by the de facto and, of course, the 
tragedy arose.99

The evidence was that Clare had had a series of 
office jobs since leaving school but had always left after 
a short time. She and her de facto had moved house 
frequently, often under pressure of eviction for failing 
to pay the rent, and she had lost contact with her parents 
who disapproved of her way of life. They had moved again 
only the day before she fatally assaulted the child and 
she was still unpacking at the time, angry that her de 
facto had gone out and was giving her no help. The judge 
commented that "I am satisfied that her pattern of life 
after leaving school was unstable but I am also satisfied 
she has been a head-strong type not amenable to 
discipline, prone to fits of temper or crankiness - as she 
expressed it".100 He commented adversely on "her attitude 
to any sort of regimen of discipline or applying herself 
over any long period" and concluded that "backward at 
learning she was but she chose the life she was leading 
and the responsibility she accepted and, no doubt, a deal

99 Remarks on sentence, District Court of New South
Wales, 1 December 1977, p.9.

1 0  0 Ibid.
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of hardship that she encountered”.101 It was no doubt his 
view that the offence stemmed from lack of discipline and 
that Clare needed "correction” that led him to impose a 
sentence of four years imprisonment with a non-parole 
period of fourteen months. This was the second longest 
sentence imposed on a woman in this group.

Clare's case is also interesting because the spectrum 
along which these cases can be viewed was articulated in 
the case in a discussion between the defence psychiatrist 
when giving evidence and the judge. In his evidence in 
chief the psychiatrist spoke of the advances that had been 
made in recognition of potential "inadequate parents” and 
"for the treatment of unfortunate people who previously 
might have been regarded as evil murderers". He said 
people such as Clare "can be seen as people who have 
become the unfortunate victims of social and personal 
deprivation and should be helped as such".102 Clearly, in 
this medical model a woman such as Clare who batters her 
child is to be seen not as evil or wilful but as 
inadequate, suffering from a disability or perhaps even a 
disturbance of mind. People in this category need 
"treatment" rather than punishment or "correction". This 
of course corresponds closely to a positivist stance that 
sees crime as under socialisation - the result of personal 
inadequacy or a deprived family or social milieu.103

The judge, however, took a different view. He asked 
the psychiatrist, "But is this not only a facet of the 
increasing rise and scope of violence within the 
community?" He referred to armed robbery among other 
crimes. Again, he asked, "Is that due to a medical

101 Ibid.
102 Evidence of Dr. B.B., District Court of New 

South Wales, 21 November 1977, p.16.
103 Young, J., "Thinking Seriously About Crime : 

Some Models of Criminology" in Fitzgerald, M. (et al) 
(eds), Crime and Society : Readings in History and Theory, 
Routledge & Kegan Paul, London 1981, pp.269-271.
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problem or is it due just to the desire of an individual 
to live way out?"104 To the judge, deviance is the 
product not of inadequacy but of a wilful disregard of 
community standards which in his view "carries with it a 
repulsion of being corrected to any norm" and may be due 
to a "lack of creating a reasonable discipline within the 
home of old standards".105 The judge was articulating a 
combination of classicist and conservative views on 
crime106 - classicist in the stress on individual 
responsibility and free will, conservative in his stress 
on the necessity for discipline and social order.

The spectrum of "mad" to "bad", medical to 
punitive107 disposals of cases is further illustrated when 
Clare’s case is contrasted with two others. In all three 
of these cases the victim was the woman’s first child and 
the woman was said in psychiatric reports to be below 
average intelligence. All three women had had very lonely 
and difficult childhoods and difficult relationships with 
their parents. One woman had had a serious hearing 
problem until her mid-teens which made her slow at school 
and isolated from her peers. Clare, as we have seen, had 
always suffered from slightly disordered development and 
was a clumsy and ungainly girl who also had been laughed 
at in school and done very poorly. The third woman, 
Alison, who has been mentioned earlier had at one time 
been on the invalid pension due to her intellectual 
deficiencies. She had felt isolated and picked on at 
school where she had been very slow and at one time was 
placed in a girls’ home on her mother’s complaint after 
she ran away from home.

104 Transcript of evidence, 21 November 1977, p.17.
105 Ibid.
106 Young, op. cit., pp.253-280.
107 A medical model of responsibility may of course 

sometimes result in a longer period of supervision and 
intervention by the State into an individual's life than a 
sentence of imprisonment.
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These women all very much wanted the child that they 
subsequently killed but they had unreal expectations of 
motherhood and were simply unable to cope with the extreme 
dependency and constant demands of a very young baby. 
Clare’s mother described at her plea how Clare would speak 
to the child when feeding him as if he were much older and 
could understand not to put his hand to his mouth. When 
her mother tried to explain that it’s a natural instinct 
for a baby she would reply, "He has to learn".108 Clare's 
own record of interview shows that she regarded the baby's 
not eating, which in turn led to the final assault, as 
deliberate disobedience. She says the baby "refused" to 
take any more food and then "spat" some out at her.109 
All three of these women were said by their psychiatrists 
to have very poor tolerance of frustration and a tendency 
to react physically to frustration.

As well as these common features of their 
personalities and backgrounds, there had been indications 
in all three cases that the women were not coping with the 
care of the child. Alison had been telling her de facto 
and other members of her family that she couldn't cope and 
had been to see a doctor, Clare's child had been injured 
on previous occasions and in fact as early as five months 
before its death at seven months had been characterised as 
a "child at risk" by the Children's Hospital. The third 
woman, Julie, had also injured her child before the fatal 
assault leading to hospitalisation for depression.

There are very great similarities then in the 
backgrounds of these mothers, their personalities and the 
degree to which others were or should have been aware that 
they were not coping. Yet these three women received very 
different treatment by the criminal justice system. 
Clare, as we have seen, was considered by the judge to

108 Transcript of evidence, District Court of New 
South Wales, 21 November 1977, p.ll.

1 0  9 Record of interview, 6 April 1976, Q & A 16.
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have acted out of temper, not inadequacy and was sentenced 
to four years imprisonment with a non-parole period of 
fourteen months. At the other extreme, Julie was released 
on a bond. She had been charged initially with murder but 
pleaded guilty to infanticide thereby clearly bringing her 
case within the medical or "mad" end of the spectrum. I 
quoted from the remarks on sentence in her case in the 
material on mental disturbance. The judge in her case was 
anxious to distinguish it from cases of "deliberate" 
cruelty to children. Julie was seen as ill not cruel; 
she could not help herself while Clare, though perhaps not 
cruel, was certainly seen as wilful.

In the middle is Alison's case. Alison was also 
charged with murder but pleaded guilty to manslaughter not 
on the basis of infanticide but on the basis of diminished 
responsibility. Thus to an extent there was a medical 
interpretation placed on her actions but, as I will 
discuss in more detail later in this thesis, it seems that 
diminished responsibility does not evoke the same degree 
of compassion as the offence of infanticide which says the 
disturbance of mind arose from the particular cause of 
giving birth to a child. Alison was said by the judge in 
her case to have "committed what most people would regard 
as a horrifying crime". The basis on which he sentenced 
her is expressed in his next remarks, "I am persuaded by 
reports which have been tendered to believe that you are 
really not sufficiently intelligent to understand the full 
significance of what you have done".110 Alison was 
sentenced to seven years imprisonment with a six month 
non-parole period. In fact, as has been discussed in the 
material on sterilisation, she served considerably longer 
than this six month non-parole period.

110 Remarks on sentence, Supreme Court of New South
Wales, 23 March 1977, p.l.
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(5) Factors dependent on the sex of the offender

It is sometimes suggested in the literature that 
women whose offence is more consistent with role 
expectations fare better in the criminal justice system 
than those who have offended not only against the law but 
also against socialised female behaviour.111 In this 
analysis it may be that the women who pleaded guilty to 
infanticide like Julie received more lenient sentences 
than the other women because to be mad, particularly in 
association with a phase of gynaecological life, is 
consistent with socially constructed femininity whereas to 
be aggressive and bad tempered is less so.112

But although some women fared better than others, (as 
did some men) no woman fared as badly as some of the men. 
Even giving full weight to the greater significance of 
mental disturbance in the women’s cases, and allowing for 
the fact that the balance of aggravating and mitigating 
circumstances could lead to different results in other 
cases, it seems to me that some men received significantly 
longer sentences than women who had committed manslaughter 
in similar circumstances because of their sex, or factors 
associated with their sex, alone.

Thomas, in the leading English analysis of sentences 
imposed for different classes of offences, has suggested 
that women may receive a legitimate discount because of 
their role as mothers and the fact that their imprisonment 
would lead to disintegration of the family unit.113 It is 
assumed, apparently, that while the absence of the father 
may cause financial hardship, it is not fatal to the 
physical cohesiveness of the family unit and emotional

111 Heidensohn, op. cit., pp.43-50 and the studies 
there cited.

112 Chesler, P., Women and Madness, Avon, New York
1972, pp.38 et seq.

1 1 3 Thomas, op. cit. pp.212-213.
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care of young children, whereas the absence of the mother 
is. Edwards in her study of court disposals in Manchester 
also found some evidence that sentencing for women could 
be influenced by considerations of their role as 
mothers.114

In my view it is appropriate to take into account the 
impact of the sentence on young children of the 
offender115 but it is no longer appropriate to consider 
that the imprisonment of a mother will necessarily have a 
greater impact on their wellbeing than the imprisonment of 
a father. Equally, the alienation of an offender from his 
or her family that is caused by long sentences of 
imprisonment may be as significant an additional 
punishment for male offenders, as for women.116 It should 
no longer be acceptable to make assumptions about these 
matters when those assumptions are based purely on 
traditional sex role differentiation.

It is difficult to isolate the single factor of other 
young children to care for in the cases in my study to 
determine what weight, if any, was afforded this on 
sentence. Defence lawyers frequently called the husbands 
of women who pleaded guilty to infanticide to give 
evidence on sentence that they would accept their wife 
back into the family. Most of these women also had other 
children to care for. However, the factor of overwhelming 
significance in these cases was the weight given to the 
women's mental disturbance. Evidence of continuing family 
support was routinely called in cases involving male 
offenders, or women without other children to care for, as

114 Edwards, op. cit., p.206. See also Carlen, op. 
cit., pp.65-66.

115 For a contrary view see Australian Law Reform 
Commission, Sentencing : Procedure. Discussion Paper 29, 
August 1987, para 56.

116 Cf Social Research and Evaluation Ltd., 
Children of Imprisoned Parents, Ministry of Youth and 
Community Services, New South Wales 1982.
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well. A comparison of two sets of cases does suggest, 
however, that while women may receive a sentencing 
discount because of their family situation the same 
consideration may not be given to this factor in a case of 
male offender. I described the two cases of Barry and 
Pauline in detail at the end of the material on 
psychiatric evidence. In addition to the other factual 
similarities, which did not prevent considerably different 
sentences, both offenders had an elder child.

The differential weight given to family 
considerations can be seen still more clearly in the cases 
of Louise and Tom. Louise was convicted of the 
manslaughter of her eleven month old son. The trial judge 
found that she had:

. . . inflicted a number of heavy blows to the 
trunk and abdomen of the child with such force 
that they caused extensive bruising, fractured 
two ribs, and caused serious internal injuries 
resulting in the death of the child.117

The doctor who conducted the post mortem said that 
the amount of force necessary to cause these internal 
injuries, which included a ruptured spleen, was equivalent 
to a "bus running over the top of the child."118 Louise 
was sentenced to five years imprisonment. Her family 
situation was expressly considered in relation to her non
parole period. The judge noted:

Turning to the non-parole period, I must also 
take into account that you are still living with 
[Mr. T.] who wishes to marry you. Your father 
is also willing to assist in your rehabilitation 
which is a problem in that you still do not 
accept what you have done; that emerges clearly 
from your statement and demeanour. I note that

117 Remarks on sentence, District Court of New 
South Wales, 22 May 1980, p.l.

118 As told me by Louise's solicitor in our 
discussion, 10 May 1982 (the trial transcript was not 
available).
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you are six months pregnant, the child having 
been conceived three months after you were 
committed for trial.119

Despite the fact that Pauline had some juvenile 
convictions and her lack of perceived remorse the judge 
imposed a non-parole period of eighteen months.

This was the longest non-parole period (although not 
head sentence) imposed on any woman in the study, yet it 
is significantly more lenient than the sentence of nine 
years, four years non-parole (reduced to three on appeal) 
that was imposed on Tom. The objective circumstances of 
the crime were very similar - both defendants were 
convicted of the manslaughter of a baby by a series of 
blows or punches found to have been inflicted when they 
were temporarily alone with the child, both made no 
significant admissions and contested their guilt at trial, 
and both had other young children. In fact Tom had 
married the baby’s mother since the homicide and they had 
had two other children. This was recited in passing by 
the Court of Criminal Appeal in his appeal against 
sentence but the only factors expressly considered by the 
Court in relation to the non-parole period were his lack 
of prior convictions, history of stable employment and 
immediate contrition when the baby's injuries became 
evident.120 It can be seen that Tom was better placed in 
these respects than Louise. While Louise was for sentence 
purposes considered in relation to others, as wife, 
mother, yet still a child (note the reference to her 
father), Tom was adjudged as a person standing alone. The 
tendency to consider women in relation to others rather 
than as autonomous adults is generally a hindrance to 
their participation in spheres of life other than the 
domestic. But in the context of punishment it can be a 
positive boon.

1 1 9

1 2  0

Remarks on sentence, pp.2-3.
Court of Criminal Appeal, 2 November 1983, p.13.
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In conclusion then, it appears that male offenders 
are at risk of securing a considerably harsher sentence 
than female offenders, despite similar circumstances. The 
significant factor in this differentiation appears to be 
assumptions based on sex alone, the frailty or childlike 
rebelliousness of women on the one hand as opposed to the 
intemperate violence of men on the other. These 
characterisations cannot in my view justify such a 
difference in sentences. There is, however, one tangible 
distinction between the women’s cases and the men's. This 
is the fact that the women bore almost the entire 
responsibility for the care of the children they killed, 
whereas* the men responded violently to comparatively short 
and self contained episodes of a fractious child in their 
care. I discuss in more detail in the Conclusion whether 
this can justify the different treatment of men and women 
offenders.
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CHAPTER 7

PRIOR WARNINGS OF HOMICIDE: Their role in determination
of guilt and sentence

Neonaticides and neglect cases apart the single most 
striking feature of the cases of women who killed their 
infants was that in every case except one the woman or her 
baby was known to be at risk. The one exception was the 
case of Louise where there were strong indications that it 
was not she, but her de facto, who had punched her eleven 
month old baby to death. In this chapter I will discuss 
these prior warnings and their significance in relation to 
the legal disposition of the cases.

The fact that in so many cases there were indications 
that the parent was under stress also raises questions 
about prevention, but in the context of such a small and 
quite possibly unrepresentative group of cases it is not 
possible to do more than note these.

Prior warnings or indications of homicide in these 
cases fall into three categories

1. Psychiatric or medical care for anxiety or depression 
at the time of the homicide.

2. Attempts to seek medical or other help.

3. Prior injury to the child (which overlaps in some 
cases with the earlier two categories).

There are common issues for all these categories of 
prior warning. Where external agencies are aware that the 
parent or child are at risk should the parent be 
considered by the criminal justice system to bear the sole 
responsibility for a subsequent homicide? Further, what 
role does the response of the external agency play in the 
later legal characterisation of the parent's conduct?
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It is because my chief concern is to examine these 
questions that I have framed the first two categories in 
terms of contact with external helping agencies, and not 
in terms of the underlying mental condition of anxiety or 
depression. Lawyers are more familiar with the latter 
approach precisely because the criminal justice system is 
premised on free will. The fact that someone else was or 
should have been aware of the risk that a person will 
commit a criminal offence does not generally mitigate or 
absolve that person's legal responsibility for the offence 
if it does take place. Responsibility is only negated if 
the actor was suffering from mental illness at the time in 
the McNaghten sense, or it may be mitigated by a mental 
condition sufficient for diminished responsibility or 
infanticide. For these defences it is irrelevant whether 
the illness had so manifested itself as to be noticeable 
to others. The emphasis is on the mental condition, not 
on any moral responsibility that could be cast on those 
who should have been aware of it.1

The disturbed mental condition must be established, 
however, and it is in this area that different 
consequences can be seen to flow depending how the 
parent's conduct prior to the homicide was viewed at the 
time. The best legal results from a defence perspective 
were obtained for women who both came to the attention of 
helping agencies and were given medical or psychiatric 
care. There was then a clear basis for the later claim 
after the homicide that the woman was mentally disturbed 
at the time. This had implications for both the 
determination of responsibility (guilt or innocence of a 
particular charge) and the determination of penalty.

In some cases attempts to seek medical help or 
expressions of stress were not recognised as such. In one

1 Provocation and self defence are arguably 
exceptions in that responsibility of the offender may be 
mitigated or negated by virtue of blameworthy conduct of 
the victim.
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case, for example, to be discussed in detail a woman had 
consulted four doctors shortly before the homicide none of 
whom recognised her own distress or that the child was 
already injured. She received a lenient sentence probably 
in part because she had tried to seek help and the helping 
agencies had conspicuously failed to provide it.

The prior warning most likely to lead to a bad result 
for the defendant was prior injury to the child. Larger 
studies of child homicide have established that prior 
injury is often a feature of cases whether the offender is 
male or female.2 There were instances in both men's and 
women's cases in my study where the child was known to 
have suffered injury prior to the fatal attack. Despite 
the supposed protections for an accused against the 
reception of evidence of other discreditable acts by him 
or her (discussed later in this chapter) prior injury to 
the child was adduced as evidence for the prosecution in 
all cases that went to trial where it had occurred. It 
was also likely to be considered an aggravating 
circumstance on sentence once guilt had been determined. 
Yet, as I will discuss, this consequence very much depends 
on how the prior injury was viewed at the time by the 
agencies who became aware of it. In one case, where it 
was seen as an indication that the mother was under stress 
and needed psychiatric help, prior injury, otherwise an 
aggravating factor, became further evidence of a 
disturbance of balance of mind sufficient to mitigate 
responsibility from murder to infanticide and to justify a 
non-custodial sentence.

The contrast I wish to draw between those cases where 
the parent was given or sought medical or psychiatric help 
before the homicide and those where there was no evidence 
of this on trial or sentence applies to the women's cases.

2 Scott, P.D., "Fatal Battered Baby Cases" (1973) 
13 Medicine, Science and the Law 197-206, at 200; d'Orban, 
P.T., "Women Who Kill Their Children", Brit. J. Psych. 
134, 1979, 560-71, at 568.
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There was only one man of eight committed for trial who 
had sought medical help for himself before the homicide, 
in his case for anxiety and hypertension. As I have 
discussed in the previous chapter there was far less 
reliance in the men's cases than the women's on evidence 
of disturbed mind. This plus the fact that remarks on 
sentence were generally not transcribed in the men's cases 
makes it impossible to evaluate what weight, if any, was 
placed on the fact of his prior medical care on sentence. 
It was not necessary in his case to seek to make out a 
defence of diminished responsibility because he was 
indicted for manslaughter only.

I have excluded the five neonaticides and two neglect 
cases from this examination of forewarnings precisely 
because these cases are typified by the lack of any prior 
indication that the child is at risk. Accordingly the 
discussion in this chapter will focus on the nine 
remaining cases where a woman was committed for trial for 
the homicide by a positive act of her baby (six murder and 
three manslaughter cases), and two of the six cases where 
men were similarly committed and the child had been 
injured prior to the homicide.

1. Psychiatric or medical care at the time of the
homicide

Four of the nine women had received psychiatric 
treatment for depression after the birth of the child and 
prior to the homicide. One other woman had been in 
regular contact with her local doctor who was treating her 
for anxiety and stress. All five had been hospitalised at 
least for a period, three because of suicidal ideas or 
after attempting suicide. Two of these subsequently 
attempted to kill themselves at the time of the homicide.

Other researchers have found that a high proportion 
of women who kill their children have recently been 
receiving psychiatric or medical care. Resnick found in
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his review of the then (1969) case literature that forty 
per cent of parents who killed their children had seen a 
psychiatrist or doctor shortly before the homicide.3 
D ' Orban found that sixty per cent of the women on remand 
in Holloway 1970-75 charged with the homicide or attempted 
homicide of their children had been in contact with care 
agencies (in order of frequency - doctor, psychiatrist, 
social worker or health visitor) at the time of the 
offence.4

The fact of prior medical and/or psychiatric care was 
extremely significant in the subsequent legal disposal of 
these women's cases. It provided an excellent foundation 
for diminution of charge based on disturbance of mind and 
then diminution of sentence. Each of these five women was 
charged with murder after killing their child by a means 
clearly likely to cause death (strangling, cutting throat, 
drowning and dropping over a cliff) and each pleaded 
guilty to infanticide in discharge of the indictment and 
received a bond.

The one other woman in this sub-group of nine who was 
committed for trial on a charge of murder also pleaded 
guilty to a lesser charge on the basis of a mental 
condition, in her case manslaughter by way of diminished 
responsibility. However in her case, which is discussed 
in more detail shortly, there was no contemporaneous 
medical evidence as to her mental state prior to the 
homicide, although she claimed to have seen a doctor. She 
was sentenced on the basis that her crime was the product 
of her intellectual deficit rather than post natal 
depression. She received a head sentence of seven years 
and eventually served over two before being released on 
parole.

3 Resnick, P.J., "Child Homicide by Parents : A
Psychiatric Review of Filicide", Am. J. Psych. 126, 1969, 
325-334.

4 d'Orban, op. cit., p.567.
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The fact of prior hospitalisation or medical care was 
seen as significant in mitigation because it provided 
evidence that the woman was less responsible in classical 
terms (because her state of mind was not normal) not 
because other agencies were also responsible i.e. the 
doctors who arguably could have been aware of the 
possibility of death or serious injury to the child but 
had failed to prevent it. In many situations it would be 
very difficult to draw sufficiently proximate links 
between the conduct of others and the subsequent harm5 but 
in these cases there were often close temporal links. 
Three women killed their babies within hours or days after 
their discharge from hospital and one killed hers shortly 
before a planned admission. Does any blame attach to the 
psychiatrists under whose care these women were for 
failing to take actions to prevent these tragedies?

The immediate difficulty in reaching any resolution 
of this question is that the numbers here are very small 
and in all probability highly unrepresentative. To say 
that some women kill their babies immediately after 
discharge for post-natal depression says nothing about the 
percentage of all cases of women discharged from hospital 
for post-natal depression these cases represent. Many of 
the psychiatrists consulted for the defence in these cases 
after the event were at pains to say that harm to the baby 
must always be considered in cases of post-natal 
depression and psychosis. This is a natural conclusion to 
reach after a homicide has in fact occurred, however, 
particularly where the defence seeks to place the woman’s 
actions in a context of broader responsibilities of the 
hospital, her treating psychiatrist and her family. Many 
other studies of women who have killed their children have 
made the link between mental disturbance after child birth 
and infanticide but there has been little research carried 
out from the other perspective in an attempt to ascertain

5 Except in the cases of provocation and self 
defence.
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the risk of injury amongst all women who suffer depression 
or other mental disturbance after child birth.5

There are also very difficult questions of civil 
liberties and appropriate treatment involved here. Where 
the woman herself insists on discharge or refuses 
admission the only alternative available to a psychiatrist 
who considers that she should be hospitalised is to have 
her made an involuntary patient under the New South Wales 
Mental Health Act. At the time of these cases this 
required a magistrate to be satisfied on the evidence of 
two medical practitioners -that the woman was "mentally 
ill", i.e. that she was a person who "owing to mental 
illness requires care, treatment or control for (her) own 
good or in the public interest, and is for the time being 
incapable of managing (herself) or (her) affairs"6 7 On 
being so satisfied the magistrate could either order the 
woman to be detained for a period of up to six months or, 
if there was a relative or friend who would care for the 
woman, then she could be discharged into that person’s 
care.8 The relative ease with which a person can be made 
an involuntary patient under the Mental Health Act 1959 
N.S.W.) has come under increasing criticism in recent 
years resulting in a new Mental Health Act in 1983. This 
Act has not yet been proclaimed but it limits the grounds 
on which a person may be committed as an involuntary 
patient.9 In cases of real risk to herself or to her 
child a woman under the new legislation as under the old 
may be detained against her will but the mere theoretical 
possibility of risk should not be sufficient.

6 There is some attempt to do this by Tonge, B.J.,
in his doctoral thesis in medicine, University of 
Melbourne 1984, Post Natal Mood States : Mother Child
Interaction and Child Development.

7 Mental Health Act 1958 (NSW) s 4. There is no 
definition of mental illness in the Act.

8 Ibid., s 12(9).
9 Mental Health Act 1983 (NSW) ss 91 and 5 

(definition of "mentally ill" person).
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Although it is not entirely clear in one case, it 
seems that none of these women who were hospitalised in 
psychiatric hospitals prior to the homicide were 
hospitalised as involuntary patients. As voluntary 
patients they could determine when they were discharged 
and the hospital’s only recourse if it disagreed was to 
commence committal proceedings by having the women 
"scheduled" i.e. have two doctors complete the necessary 
schedule certifying to their mental illness.10 In the 
case of one woman who killed her baby two days after her 
discharge, the hospital expressly refers to this 
possibility in its discharge summary but states that, "as 
patient and her husband had decided that she was well 
enough to return home and since she denied any suicidal 
ideation, there was insufficient evidence to detain her in 
the unit as an involuntary patient".11 That discharge 
summary is not dated and so it is unclear whether it was 
prepared before or after the homicide. If after, greater 
emphasis may have been given in the discharge summary to a 
consideration of making her an involuntary patient than in 
fact took place.

A more helpful way of looking at these cases, from a 
prevention perspective, may be to examine the reasons why 
the women requested discharge or were reluctant to go into 
hospital in the first place, rather than asking whether 
they should have been kept in hospital. In some cases the 
pressure of other domestic responsibilities seems to have 
been a significant reason. Maria, whose psychiatrist had 
recommended hospitalisation six weeks before the homicide, 
said that that was not possible because she had to care 
for her elder child.12 In a later report the psychiatrist 
described this reason for not going to hospital as "an

10 Mental Health Act 1958 (NSW) ss 12(4) and (6), 
schedules 2 and 3.

11 Ljerka's case, discharge summary for admission 
23 July 1980 - 8 August 1980, pp.1-2.

12 Report of Dr. R.H., 7 September 1977, p.5.



249

attempt to hysterically manipulate her environment”,13 
perhaps a rather unfair evaluation given that her husband 
had agreed that she could not be spared. All of these 
families had fairly limited economic resources and were 
dependent, at best, on the one wage of the husband. Money 
was simply not available to pay for a housekeeper, and as 
discussed elsewhere most of these couples had very 
traditional relationships. The husbands or fathers of the 
children took very little responsibility for their care 
and in some cases were working such long or odd hours that 
they simply wouldn’t have been in a position to do so. 
Ljerka, the woman who killed her baby two days after 
discharge, was discharged on her request and her husband's 
request.14 Her husband at this time was working sixteen 
hours a day, six or seven days a week. In her absence in 
hospital there was no one else to care for the young baby 
and their elder child. Free or subsidised housekeeping 
services might have allowed these women more time to 
recover.

2 * Attempts to obtain medical or other help

On the material available to me I cannot evaluate the 
quality of the treatment the women in the first category 
received, but at least their need was to some extent 
recognised. Not all the women who consulted doctors prior 
to the homicide were so fortunate. This was most 
striking in the case of Shirley. Shirley had in fact been 
hospitalised for nearly a month before giving birth but 
received no apparent follow up from the hospital and no 
effective help from the other doctors she approached in 
the course of the baby's short life. To the credit of her 
lawyers, the investigating police and the trial judge 
these factors were fully aired at her committal and

13 Ibid., p.8.
14 Discharge summary in relation to admission 23 

July 1980 - 8 August 1980, pp.1-2.
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sentencing for manslaughter, and probably influenced the 
judge towards the bond that he gave her.

Shirley had been abandoned by her husband in early 
pregnancy and had not initially wanted the baby. She felt 
that her husband had persuaded her to have it only to 
leave her. She had discussed with her gynaecologist on 
her regular ante-natal visits her distress over the 
separation and anxiety over problems of financial support 
and access to the elder child of the marriage. The 
gynaecologist claimed at Shirley's committal that she had 
been hospitalised because of her (Shirley's ) concern about 
getting to the hospital on time when she was in labour (as 
she was now living alone), but this seems an unlikely 
explanation given that she was admitted to hospital five 
weeks before her expected date of confinement. She 
herself believed she had been admitted for depression and 
weight loss.

The gynaecologist may have been attempting to 
minimise any blame that could attach to her. She had 
known Shirley for four years and been aware of her 
difficult circumstances and depression throughout her 
pregnancy, but apparently saw no need to go beyond a very- 
limited specialist role which essentially terminated with 
the baby's birth. She saw Shirley and the baby only once 
after the birth - at the normal six week check-up. This 
was a mere ten days before the baby's death and subsequent 
medical evidence suggested that the child may already have 
suffered the brain injuries that caused its death.

In this consultation Shirley said that the baby was 
vomiting. The gynaecologist, who clearly saw her role as 
terminated, made an appointment for her with a 
paediatrician. At Shirley's committal the gynaecologist 
revealed the limited function she saw herself as filling 
in the care of mother and child. In answer to the 
question, "Had you made an appointment for her to come
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back at a later stage?" (i.e. after this referral to the 
paediatrician) she said:

No, no. I normally see patients with babies at 
four to six weeks. After they have had their 
baby, check the mother out and have a peep at 
the baby. The babies are always checked in at 
our hospital by a specialist paediatrician at 
birth or within a week of birth, not necessarily 
straight away, and then if the baby needs to 
have some further treatment, normally they 
return to see whichever specialist paediatrician 
had checked the baby over.* 15

The gynaecologist may not have been aware of studies 
that suggest there are a number of factors ascertainable 
in the maternity hospital which can indicate the 
possibility of later abuse.16 These include the degree of 
support from the spouse (in Shirley's case none), whether 
the pregnancy was wanted (Shirley had at first sought an 
abortion but had been persuaded by the gynaecologist to 
keep the child) and maternal ill health (she had been 
depressed even before the birth).17 These studies lead 
the Senior Paediatrician at Gosford Hospital, at a 
conference in Sydney in 1980, to argue that:

Practitioners working in maternity units, 
including obstetricians, general practitioners 
and paediatricians, therefore have a significant

15 Dr. W.R
p. 8.

committal transcript, 14 February, I9761

15 These studies, which date from 1975, are 
summarised in Oates, R.K., (et al), "Risk Factors
Associated with Child Abuse", Child Abuse and Neglect 2, 
1979, pp. 615-21; and Springthorpe, B.J. (et al), "Non
accidental Childhood Injury Presenting at a Hospital 
Casualty Department", Medical Journal of Australia, 
November 5 1977, p.629-631.

17 The other factors repeatedly identified are 
complicated pregnancy or labour; prematurity; neonatal 
separation due to illness; other separations of the child 
from parents in the first six months of life; illness in 
the child or in the mother in the child's first year; 
negative or uninterested reaction by the mother to the 
child in the first week of life.
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responsibility to plan their own local (support) 
scheme, to be aware of these studies in helping 
to identify potential problems early and to take 
preventative (sic) action where necessary.18

Another paper at that conference gave practical 
pointers for the identification of abuse at all levels in 
the hospital, including maternity and casualty wards.19 20

Shirley took her baby to see four different doctors 
in the ten days before the baby died. On each occasion 
she expressed concern about the baby's condition and on 
the three occasions when the baby was examined the doctors 
said there was no visible injury. It may be, however, 
that this desperate round of contacting four different 
doctors was really Shirley's way of expressing that she 
could not cope. This was suggested in a study of cases 
referred to the Child at Risk Committee of a leading 
children's hospital in Sydney:

There were many indicators that a mother who 
presented to casualty with an irritable infant 
who had only a trivial illness and who was happy 
to have the child admitted to hospital could 
signify the earliest stage of child abuse and 
neglect.2 0

In Pauline's case, another woman who received very 
little support from her family for the care of a very 
difficult baby, her local doctor noted that she had

18 Kewley, G.D., "Legal, Moral and Social 
Responsibility of the Medical Profession". Conference 
papers Interdisciplinary Conference on Child Neglect and 
Abuse 24-28 September 1980 organised by Department of 
Youth and Community Services and Kuringai College of 
Advanced Education, NSW, at p.38.

19 Dr. G. Waterlow, "Identification of Abuse in the 
Hospitals".

20 Ryan, M.G., Davis, A. A. and Oates, R.K., "One 
Hundred and Eighty Seven Cases of Child Abuse and 
Neglect", Medical Journal of Australia, November 5 1977, 
623 at 626.



contacted him repeatedly and often out of hours in the 
period before the child's death. In hindsight he said 
that she seemed to be seeking reassurance and help.21

After seeing her gynaecologist, Shirley took the baby 
to see the paediatrician who found a urine infection but 
no other abnormality. He said in his evidence at the 
committal that Shirley appeared "depressed and very 
anxious".22 He also took no action other than that 
directly related to the care of the child and did not 
attempt to probe the reasons for Shirley's depression and 
anxiety or the extent of it. It seems she did not 
volunteer her fears that she would harm the child.

The next doctor who saw the child was a doctor in the 
Casualty Section of Shirley's local hospital where she 
took the child very early on Sunday morning saying that 
the child had been dropped on her head by her three year 
old brother. In fact, as Shirley later admitted, she had 
thrown the child onto the bed from where it had skidded 
off and fallen onto the floor. That doctor found no 
injuries but did tell Shirley to wait for four hours with 
the child for observation. She said she couldn't because 
she had the three year old at home (although this was in 
fact not true) and she was allowed to leave with a card 
saying that she should return in the morning during 
working hours. She didn't, saying to the police later 
that, "they gave me the opinion that there seemed to be 
nothing wrong with her and she seemed to be alright in the 
morning. So I didn't go".23 The casualty doctor agreed 
at the committal in cross-examination by Shirley's lawyer 
that no-one tried to change her mind and persuade her to

21 Dr. G.E., transcript of evidence, Supreme Court 
of NSW, 1 May 1978, p.6.

22 Dr. A.M., committal transcript, 14 February, 
1978, p.14.

23 Record of interview, 18 October 1977, A 24.
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stay and have the child x-rayed.24 As mentioned earlier 
medical evidence relied on by the defence showed that by 
this time (and in fact before the consultation with the 
gynaecologist) the child had already suffered the skull 
fracture that eventually lead to its death,25 26 and so had 
the child been x-rayed the skull fracture and other 
fractures the child had suffered would have been detected.

Shirley didn't take her baby back to the hospital but 
the next day she did ring the paediatrician and said the 
child was "very distressed". An appointment was made for 
her for the next day but again she didn't keep it. On 
that next day, however, she rang a friend and begged her 
friend to get the name of a doctor saying, "I need help, I 
must get help". She went with her friend to see this 
doctor, the fourth doctor whom she had consulted in this 
period, a woman general practitioner who was filling in at 
the local surgery. Shirley, the friend who accompanied 
her and the doctor all agreed that in this consultation 
Shirley said that she was afraid she would hurt the baby 
if she didn't get help.

This was the first time that Shirley had articulated 
her fears, and her hesitancy and tentative approaches to 
all the other doctors suggest that it must have been an 
enormous effort for her. The doctor replied that people 
who say that don't actually do it and gave Shirley a 
prescription for anti-depressants and tranquilizers.2 6 
Her friend said that when they went home Shirley "just 
seemed very quiet".27 One can imagine the effect these 
dismissive remarks must have had on her, knowing as she

24 Dr. K.C.R., committal transcript, 14 February 
1978, p.30.

25 Dr. J.C., report, 10 December 1979.
26 Record of interview, 15 October 1977, A 34 and 

witness L.V., committal transcript, 13 February 1978, 
p. 45.

27 Witness L.V., ibid.



did that she had already hit the child and thrown it 
violently on several occasions.

That fourth doctor in her evidence at the committal 
hearing said that she had not examined the baby because 
"the baby looked quite healthy and content in (Shirley's) 
friend's arms so I didn't feel I needed to examine it".28 
In cross-examination it became quite apparent that she was 
not aware of the real effects of the drugs she had 
prescribed, and although she said that they weren't meant 
to be taken together she agreed that she had not told 
Shirley not to take the two drugs together.29 30 Shirley in 
fact did take the two drugs together in the evenings. Two 
days later she was awoken in the early hours of the 
morning by the baby crying, and again hit and shook the 
baby when she wouldn't feed. Later in the morning Shirley 
noticed that the baby was breathing abnormally and took 
her to a doctor again but the baby died shortly 
thereafter.

The failure of the doctors whom Shirley consulted to 
recognise that the child had already been abused and was 
at risk of further abuse was, and perhaps is, not an 
isolated occurrence. A retrospective study of one hundred 
children under five years of age presented at the casualty 
department of the leading Sydney children's hospital, the 
Royal Alexandra Hospital for Children, estimated that 
fully thirty per cent of the injuries may have been caused 
by abuse or neglect.3 0 The study states that "many" of 
the cases had not been recognised as such at the time of 
the presentation31 even though the hospital had a child at 
risk committee and was probably the best equipped at that

28 Dr. M.N., committal transcript, 14 February 
1978, p.32.

29 Ibid., p .35.
30 Springthorpe, B.J. (et al), op. cit.
31 Ibid., p.631.
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time (1973-1976) to recognise and deal with child abuse 
and neglect. Another study carried out over an 
overlapping time period at the same hospital of cases that 
had been recognised as child abuse found that ten of the 
187 children had previously been admitted to that hospital 
and eighteen to local hospitals and abuse had not been 
detected at that earlier time.32

General practitioners are also notorious for their 
reluctance or inability to recognise child abuse.33 A 
survey of local doctors carried out by the District 
Hospital at Gosford,. a large regional centre in New South 
Wales, in 1981 found that of the twelve cases of suspected 
non-accidental injury detected (by the 100 doctors who 
replied) only three had been detected by G.P.’s. The 
other nine were detected by child specialists or hospital 
residents.34 More than three years after the introduction 
in 1977 of compulsory notification by doctors of cases of 
child abuse eight per cent of these doctors (and these 
were the 100 that replied of the 194 surveyed) were not 
aware of the legislation.35 These figures were compared 
with the details of notifications of possible child abuse 
to Montrose, the residential child protection agency 
established with the compulsory reporting laws. Only 
16.2% of notifications came from doctors (the speaker did 
not identify for which years), and only 2.9% from private 
practitioners.36 Only doctors were required to notify

3 2 Ryan, M.G. (et al), op. cit., p.624.
33 Oates, R.K., "The Battered Child and his

Family", unpublished paper delivered to conference of NSW 
Stipendiary Magistrates 1981, pp.3-4; Kewley, G.D.,
op. cit., p.39.

34 Kewley, G.D., op. cit., p.40.
35 Ibid.
36 Ibid., p.40.
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cases of child abuse by the legislation although others 
such as neighbours or family members were able to do so.37

Shirley only spoke to a social worker from Montrose 
after the baby’s death. None of the doctors had referred 
her there, although her friends had in fact contacted the 
Department of Youth and Community Services two days 
earlier when they, and not the doctor she also saw that 
day, noticed bruises on the child. Shirley felt most
intensely that she had not been given the help she needed 
when she saw this fourth doctor. A number of times 
throughout her record of interview she said, "I didn’t 
mean to hurt (baby) like* I did, but I did ask for help. I 
wanted help because I had that feeling that I might have 
done something to her’’.38 To a certain extent the doctors 
she consulted, apart from her gynaecologist who knew her 
well, were handicapped by the fact that they had not seen 
her before and had no history of her depression. On the 
other hand neither did they ask. The case clearly
illustrates that doctors and hospitals need to be 
sensitive to the tentative approaches made by a parent who 
is frightened that she or he will injure the child or 
perhaps has already done so. One can understand the 
pressures on a doctor in a possibly busy casualty section 
but it is not good enough to give a card to a woman in 
this situation and ask her to return in the morning. This 
tentative first contact must be consolidated and supported 
by hospital staff aware of the possibility that injury to 
a child may be non-accidental. Shirley didn't tell any of 
these doctors until the last one that she was afraid she 
would hurt her child but a psychiatrist who reported on 
her for the trial was of the view that had she been asked 
she would have told the truth readily.39 A woman in this 
situation needs reinforcement, support and practical

37 Section 148B Child Welfare Act 1939 NSW (as 
amended).

38 Record of interview, 15 October 1977, A 90.
39 Dr. W.L., report dated 27 November 1979, pp.1-2.
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assistance - not to have her fears dismissed and 
invalidated and medication prescribed.

In the cases described to date it was of enormous 
benefit to the woman in mitigation to provide evidence 
that she had either been receiving treatment before the 
homicide or had unsuccessfully sought medical help. In 
the first group of cases evidence from the woman’s doctors 
provided a solid foundation for an infanticide plea - the 
conclusion that the balance of her mind had been disturbed 
was not one merely reached after the event. In Shirley’s 
case, where she sought effective help unsuccessfully, some 
of the moral responsibility for the homicide could be 
placed at the doors of the doctors she consulted.

In two cases the women said after the homicide that 
they had made some attempt to get help with the care of 
the child and yet no corroborating evidence of these 
attempts was called. Given that medical corroborating 
evidence appears of such great weight one must ask why it 
was not called.

I was not able to determine the reason in one of the 
cases where the young woman, Clare, told the psychiatrist 
retained for her by the defence after the homicide that 
she had found it very hard to look after the baby and had 
sought help regarding the best way he could be managed 
from the local baby health centre. There was no evidence 
called in relation to this by the defence at her otherwise 
well-prepared plea. Her lawyers may have attempted to 
corroborate this at the baby health centre without 
success, or without obtaining evidence that would be 
useful to her in mitigation.

In the other case, however, I had access to the 
defence solicitor’s file and no effort is recorded there 
of an attempt by him to contact the doctor this woman said 
she had spoken to when she felt she was having a nervous 
breakdown. She had told the police that she saw a doctor,
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and named the suburb, and said that he had prescribed 
medication for her. Elsewhere she identified the street 
in which the doctor could be found. One must be critical 
of the lawyer for not investigating this avenue.

Obtaining relevant evidence is not solely the job of 
the defence, however. The police in investigating a 
homicide and calling witnesses at the committal 
proceedings are under a duty to prepare not only a 
prosecution case but to obtain all relevant evidence.40 
The police were well aware that Alison said she had been 
to see a doctor - she told them this in her record of 
interview - but they do not appear to have made any effort 
to contact the doctor themselves. No doctor or any 
evidence in this regard was called by the police at the 
committal, and there is no reference to any investigation 
along these lines in the statement of facts prepared by 
the senior police officer involved for the trial judge for 
her plea.

This contrasts remarkably with Shirley's case. 
Shirley was the woman who contacted four doctors in the 
ten days before the child's death, eventually saying that 
she feared she would hurt the child. Every one of those 
doctors was called by the police at her committal. This 
meant not only that their evidence was before the 
magistrate but, because they were called by the 
prosecution and not by the defence, the defence lawyer was 
able to cross-examine the doctors who were all, perhaps 
naturally, a little defensive about their role in the 
events. The police also called Shirley's husband at her 
committal, although he had had no relevant contact with 
her or the child before the homicide. The fact that he 
was called, however, and elected to give evidence although

40 O'Connor, K. , "Controlling Prosecutions" at 
pp.165-168 and Lane, W., "Fair Trial and the Adversary 
System; Withholding of Exculpatory Evidence by 
Prosecutors" in Basten, J. (et al) (eds), The Criminal
Injustice System, A.L.W.G. and L.S.B., Sydney 1982.
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not compellable, again allowed the defence to cross- 
examine him to great effect showing how little support he 
had given his wife during her pregnancy and after the 
birth.

One can only guess why the police were so much more 
sympathetic to Shirley than to Alison. Shirley's 
situation may have appeared more deserving of sympathy 
because blame could readily be attached to an external 
cause - the fact that her husband had left her for another 
woman during the pregnancy - and because she had made so 
many efforts to get help and was able to describe them in 
some detail. The fact statement in relation to Alison 
suggests that in the absence of such a clear-cut external 
cause for an inability to cope, the woman may get less 
sympathy. The police account of the beginning of Alison's 
distress was:

They lived quite normally for a time (after the 
birth of the child) but then the prisoner 
commenced complaining of the child's constant 
crying. I am led to believe that the baby was 
not ill or suffering in any way and the crying 
was no more than would normally be expected from 
a baby.41

Alison had in fact given frequent and sometimes 
explosive indications in the preceding weeks that she 
could not cope with the baby and did not want that 
responsibility. At her committal evidence was called from 
numerous people including neighbours, her brother-in-law 
and her de facto that she had said she couldn't cope with 
the baby and wanted to give it to the welfare or have it 
adopted. Her de facto said that for the four weeks 
preceding the homicide she had wanted to talk about having 
the baby adopted every day. He had disagreed and she 
became very distressed. She told the psychiatrist who

41 Statement of facts as tendered by the 
prosecution at her plea, Supreme Court of NSW, 23 March 
1977.
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reported on her after the homicide that her mother had 
told her she was "mad" to have the child adopted. 
Tragically, she was not taken seriously for quite some 
time and eventually when she was, the solution arrived at 
by her de facto was to have the baby cared for by her 
mother. Alison had always had a very difficult 
relationship with her mother who at one time had had her 
placed in a girl’s home. The fatal assault on the child 
took place in a one-to-one confrontation between Alison 
and her mother when Alison again felt that her mother was 
picking on her and calling her "mad" for considering 
adoption. The psychiatrist said that she was aware of the 
possibility that she took her anger out on the baby 
instead of her mother.42

Evidence that the woman has told others that she 
can't cope should generally be favourable to her. But 
this may depend very much on how these calls for help are 
expressed. While crying, going to see doctors, and other 
appropriately feminine forms of help-seeking seem to have 
been viewed favourably in these cases, the tone of the 
police facts and the judge’s remarks on sentence in 
Alison’s case suggest that she may have been penalised for 
expressing her inadequacies in more aggressive ways. The 
fact sheet, for example, after the comment that the baby 
was not ill or suffering, notes that "The prisoner, in 
fact, later threatened to kill the child". Alison's 
friends and relatives indeed had given evidence that she 
had said she was going to give the baby to the welfare or 
kill it. Her brother-in-law said that on one occasion two 
weeks before the homicide she said that the baby cried too 
much and added "maybe I think I want to kill this bastard 
but for her fault I don't want to be locked up so I had 
better give it to someone".43

42 Report of Dr. P.G., 4 March 1977, p.3.
43 Committal transcript, 9 December 1976, p . 22. 

The stilted form of words was probably due to the witness' 
poor command of English.
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Tough talking such as this made Alison appear brutal 
and callous and possibly created an impression that the 
assault was deliberate or premeditated. For a person of 
Alison’s very low intelligence, deprived background and 
limited verbal ability, saying that she was going to kill 
the child was probably nothing more, however, than the 
most powerful way open to her of expressing her distress 
and her fear of her own temper. She described to the 
psychiatrist who interviewed her for the defence how in 
the two week period leading up to the incident she was 
frightened of her own temper and would put the baby in the 
bedroom to cry and turn up the T.V. so that she wouldn't 
hear it. The psychiatrist concluded that she was 
extremely dependent and suggestible and that the 
conflicting opinions as to what she should do when she did 
seek help, and her inability to resolve these conflicting 
opinions, would have added to her distress.44

3. Prior injury to the child

Where the only prior warning is prior injury to the 
child not accompanied by an explicit request for help by 
the parent the parent faces difficulties in transforming 
that prior warning into one of mitigation. If the 
criminal justice system was prepared to assign 
responsibility for avoiding injury to children to the 
government departments that have that as their mandate 
then it might be possible to reduce the culpability of a 
parent known to have injured the child in the past by 
transferring some of this blame to the hospital or 
Department of Youth and Community Services as appropriate. 
But as discussed, this is not the role of criminal courts, 
which determine the culpability of the particular 
individual before them, although it may be an appropriate 
role for an inquiry or royal commission.

4 4 Report of Dr. P.G., 4 March 1977, p.3.
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A preliminary issue is whether evidence of prior 
injury to the child by the accused is admissible, either 
as evidence tending to prove guilt or as background
material on sentence. This issue did not arise in
relation to evidence of prior medical attention (or
attempts to seek it) because generally this evidence was 
favourable to the accused and was introduced after a plea 
of guilty.

(1) Admissibility of evidence of prior injury on the
question of guilt

The general rule in relation to evidence of 
discreditable earlier acts by the accused, such as prior 
assaults on the victim, is that evidence of those acts is 
not admissible on the question of guilt if adduced solely 
to show a propensity on the part of the accused to commit 
crime or even the crime charged.45 Whether or not as a 
matter of logic or common experience the fact that the 
accused has been guilty of crimes in the past makes it 
more likely that he has committed this crime,46 as a 
matter of law that connection cannot be drawn, the danger 
of prejudice to the accused being so great.47 48 To be
admitted the evidence must be relevant to a specific fact 
in issue in the proceedings4 8 and must have "strong 
probative force".49 The trial judge must consider the 
likely prejudice to the accused from the reception of the

45 Markby v. R. (1982) 140 C.L.R. 108 at 116 per 
Gibbs A. C.J.

46 This comment is made in Byrne, D.M. and Heydon, 
J.D., Cross on Evidence, 3rd Australian edition, 
Butterworths 1986 at pp.522-523.

4 7 The fundamental dilemma is expounded in Cross, ibid., at p.508.
48 Makin v. Attorney General for NSW [1894] AC 57 

at 65; Markby v. R. (1982) 140 C.L.R. 108; Perry v. R. 
(1982) 150 C.L.R. 580; Sutton v. R. (1984) 51 A.L.R. 435.

49 Gibbs C.J. in Perry v. R. (1982) 150 C.L.R. 580 
at 586, and Sutton v. R. (1984) 51 A.L.R. 438.
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evidence in determining whether it has sufficient 
probative force to be admissible.50

The application of these principles to cases of child 
homicide can be illustrated by Phillip's case. Phillip 
was a young Aboriginal man who admitted in his record of 
interview that he had struck his baby on the face with the 
side of his hand in an attempt to quieten her crying 
immediately before she went into a fit. She subsequently 
died of bleeding into her brain. On post mortem it was 
found that she had suffered at least one and possibly two 
earlier brain haemorrhages in a period of up to two weeks 
before her death. Although the Government Medical Officer 
testified that the blow given by Phillip immediately 
before the death could easily have produced a fatal 
haemorrhage he could not exclude the possibility that the 
blood had arisen from the earlier haemorrhages and caused 
death without a fresh haemorrhage.51

Phillip had admitted in his record of interview that 
he had hit the child on the face on earlier occasions, 
about three in all. He also admitted to squeezing her 
while she was curled up against his chest causing a 
fractured leg. At his committal and at trial he called 
independent evidence that on the night before the baby 
died the family had all been involved in a car accident 
during which the baby had been thrown out of her bassinet 
onto the floor of the car. In his statement from the dock 
he described the accident but did not deny hitting the 
child before she died nor on one earlier occasion. The 
defence was one of causation - it was alleged that the 
final blow was not sufficient to cause death and that the 
haemorrhage may have arisen from other causes not

5 0 Boardman v. Director of Public Prosecutions 
[1975] A.C. 421 at 442 per Lord Wilberforce; Perry v. R. 
(1982) 150 C.L.R. 580 at 609 per Brennan J., 604 per 
Wilson J., and 585 per Gibbs C.J.

51 Dr. P., committal evidence, 11 July 1978.
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sufficiently related to any act of the accused, in 
particular the car accident.52

In this case there was clear evidence of earlier 
assaults on the child by the accused contained both in the 
record of interview and in alleged oral admissions in 
similar terms. Was that evidence admissible?

At committal the defence objected to any evidence 
being given of these admissions of prior assaults. The 
application was unsuccessful at that stage.53 At trial
the admissions in relation to the fractured leg were 
excluded but not those in relation to earlier blows to the 
face.54 Clearly the fact that the accused may on an 
earlier occasion have injured the child by squeezing her 
was not relevant to the questions as to whether he had 
struck her on the face and that blow caused death. But 
why was the fact that he had struck her before on the face 
admitted when he did not (and in the fact of his 
admissions would be hard pressed to) deny striking her 
immediately before death?

The evidence of past acts must relate to a fact in 
issue in the current proceedings.5 5 The fact that blows 
had been struck in the past could be of assistance on a 
live issue as to whether a final blow had been struck in 
similar circumstances (left alone with a crying baby) but 
here the final blow was not denied. On a strict view a 
plea of not guilty puts in issue every element of the

5 2 The trial transcript was not available but this 
was the argument advanced by the defence at the committal 
and in an (unsuccessful) no bill application.

5 3 Committal transcript, 11 July 1978. The
magistrate ruled that evidence of similar acts was 
admissible to rebut the defence of accident.

5 4 Annotations to prosecution copy of the record of 
interview.

5 5 See the analysis in Cross, op. cit., at p.529.
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crime5 6 but usually the accused has been given the benefit 
of limiting the ambit of relevance of evidence of bad 
disposition by his choice of defence.57

The admission of the evidence of past blows can be 
justified (although as the trial transcript was not 
available it is unclear if this was indeed the basis 
adopted by the trial judge) on the basis that causation 
was the live issue and possible causes of death included 
past haemorrhages for which past blows by the accused were 
one explanation.58 At committal the evidence in relation 
to past blows was admitted to rebut the defence of 
accident59 (being the car accident) but given that the 
final blow was not denied this should not have been a 
sufficient basis for admission.

Despite the theoretical stringency of the rule 
against admission of evidence of disposition, evidence of 
prior injury to the child by the accused was admitted 
almost routinely in these cases. There were many
similarities between Phillip ’ s case and the case of the 
other man known to have assaulted his child previously, 
Robert. Robert committed an assault on the child
immediately before the child went into a fit that preceded 
his death. He had thrown the child onto a thin mattress 
on the floor because he wouldn ’ t stop crying. He also
admitted two earlier assaults - squashing the child 
against his chest (causing broken legs as in Phillip’s 
case) and shaking him. The child had also suffered 
convulsions after the earlier shaking.

56 R. v. Sims [1946] K.B. 531 at 539 quoted in
Cross, ibid.

57 Cross, ibid. and cases there cited.
5 8 Although one might have expected the indictment

to be amended to include reference in the alternative to 
these earlier acts.

5 9 Presumably in reliance on the classic statement
by Lord Herschell in Makin v. Attorney General for NSW
[1894] A .C . 57 at 65.
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As in Phillip's case Robert's defence to the 
manslaughter charge was one of causation. He did not deny 
the acts. His case was that the convulsions which 
preceded the child's death could have been another episode 
of the earlier convulsions. These in turn could have been 
caused by various factors other than the shaking. There 
was some evidence that the child had suffered a fit even 
before the shaking.60 It was clear that evidence of the 
squashing incident was not admissible as similar fact but 
arguable that the admission of the earlier shaking was. 
It related directly to the issue of causation of the 
convulsions and then death. There was medical evidence 
that the child suffered no fits while in hospital, and so 
only suffered fits while in his parents' care.

The Crown did not need to establish a sufficient link 
between the earlier incidents and the allegedly fatal 
assault to have the evidence of those earlier assaults 
placed before the jury in Robert' s case. As well as 
manslaughter Robert was also charged with two counts of 
aggravated assault (assault occasioning actual bodily 
harm) in respect of those two earlier assaults and all the 
charges were tried together. He sought a separate trial 
for the manslaughter charge but the application was 
rejected. The court has power to order separate trials 
where the person accused may be "prejudiced or embarrassed 
in his defence by reason of being charged with more than 
one offence in the same indictment"61 but it is not 
sufficient to secure a separate trial that evidence on one 
charge may not be admissible in respect of another.6 2

60 Defence submissions at the committal, 28 May 
1976 based on the evidence of Dr. J.H.

61 s 365(2) Crimes Act 1900 NSW.
6 2 Ludlow v. Metropolitan Police Commissioner 

[1971] A.C. 29; R. v. Wright and Haigh, 27 April 1981, 
Court of Criminal Appeal (Victoria). For a discussion of 
the overlap between joinder and similar fact principles 
see Weinberg, M . , "Multiple Counts and Similar Fact 
Evidence" in Campbell, E., and Waller, L., (eds)
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The judge in Robert’s case was required to warn the 
jury that the admissions in relation to the broken legs 
were not evidence against Robert in relation to the 
manslaughter charge but one must doubt whether such a 
direction is sufficient to eliminate the prejudice that 
will inevitably flow from the evidence being led in the 
same trial.* 63

Additional charges was a course that could have been 
adopted by the prosecution in the other cases where there 
was evidence that the accused had previously assaulted the 
child. Curiously, in two cases where women had made 
admissions of past assaults no charges were laid in 
respect of those assaults. Nor was this course adopted in 
Phillip's case despite a recommendation to that effect by 
the solicitor instructing the Crown Prosecutor.

Some prejudicial material was excluded in Robert's 
case. Proceedings under the Child Welfare Act 1939 
alleging that the child was a neglected child on the 
ground of incompetent guardianship had been instituted by 
the Department of Youth and Community Services ("YACS") on 
the child's second admission to hospital, which was his 
first admission to the Children's Hospital in December 
1975. This was the occasion he had suffered head 
injuries, due it later transpired to being shaken, and the 
hospital also observed healing rib and leg fractures on x- 
ray. The baby was then four months old. He was taken 
into care but was returned to his parents six weeks later. 
As a result of the proceedings they had been in contact 
with YACS welfare officers and a psychiatrist during this 
time. Both the psychiatrist and the Department had 
recommended return of the child. Three weeks after the 
child was returned he was readmitted to the Children's 
Hospital suffering the head injuries from which he died.

Well and Truly Tried, Law Book 1982.
63 Cf Lord Cross in DPP v. Boardman [1975] A.C. 

421, at 459.
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All mention of these neglect proceedings was deleted 
from Robert's record of interview before it went to the 
jury, no doubt on the application of his counsel. The 
proceedings were still pending at the child's death 
although it is unclear from the scant information on the 
Clerk of the Peace file what stage they had reached and 
whether the allegation of incompetent guardianship had 
already been established (by proof or admission). In any 
event the determinations of another court in respect of 
the earlier injuries were legally irrelevant and 
inadmissible in the determination of the criminal 
charges,64 and of course the fact that neglect proceedings 
had been commenced at all would have been grossly 
prejudicial had it been adduced before the jury.

Once guilt had been determined, however, this 
information may have been useful on sentence. This would 
have been a strong case for attempting to shift some of 
the blame to the authorities who had recommended return of 
the child. There are no reports from YACS or the 
psychiatrist on the file, however, and so apparently these 
were not tendered by the defence on sentence. The broader 
welfare question of whether abused children should be 
removed from their homes is a very vexed one to which 
there are no clear cut answers.65

Another basis for the admission of evidence of past 
maltreatment of the child by the accused was endorsed by 
the Court of Criminal Appeal in Tom's case. Tom's three 
week old baby died from head injuries apparently suffered 
when she was alone in his care. She was also found on 
examination to have bruising and four fractured ribs. 
Unlike all other cases he denied any assault. The 
prosecution called evidence from former friends of Tom and

64 Hollinqton v. Hewthorn [1943] K.B. 587.
65 Some of the issues are discussed in Oates, R.K.,

(ed), Child Abuse : A Community Concern Butterworths,
Sydney 1982 and Oates, R.K., Child Abuse and Neglect : 
What Happens Eventually? Butterworths, Sydney 1985.
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his wife that they had seen him on earlier occasions 
handling the baby roughly. This alleged treatment 
included holding her by the feet so that she dangled down 
his back, biting her on the cheek, blowing hard onto her 
face, slapping her on the back, stomach and face and 
throwing her into the air then catching her. On his 
appeal against conviction Tom's counsel argued that this 
evidence was inadmissible or alternatively should have 
been excluded in the judge's discretion. The Chief 
Justice rejected the submission, holding that the evidence 
was evidence of prior relationship between the accused and 
the victim which was admissible in order to "show the 
• history of the crime or set it in its context."66 He 
held:

It was plainly admissible in my view for the 
Crown to tender evidence that the child had been 
subjected to violence of the character that I 
have mentioned above, not as showing any 
criminal propensities on the part of the 
appellant, nor as being in any way similar 
facts, but simply as demonstrating a 
relationship in the course of which the 
appellant had been observed to subject the child 
to an unusual or excessive degree of violence.6 7

Tom's case also illustrated the use of expert medical 
testimony called by the prosecution to place the child's 
observed inj ury in the class of inj ury frequently 
occasioned by parents. One of the medical witnesses in 
Tom's case called by the prosecution gave an opinion that 
the child showed the signs of what he described as "the 
battered baby syndrome". On appeal Tom's counsel argued 
that the use of this phrase was so prejudicial as to have * 67

6 6 Unreported decision of the NSW Court of Criminal 
Appeal, 2 November 1983, p.5 referring to Wilson v. The 
Queen (1970) 123 C.L.R. 334.

67 Ibid., p.6. R. v. Mackie (1973) 57 Cr. App. R. 
453 is a similar case where evidence of past assaults on 
the child victim by the accused was held admissible in 
order to explain the child's fear of the accused which was 
relevant to explain the homicide.
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brought about a miscarriage of justice. The argument 
failed because, as a tactical decision, no application had 
been made at the time to discharge the jury. The Chief 
Justice did comment, however, apparently obiter, that even 
had an application been made at the time the use of the 
phrase was not unduly prejudicial because it was the Crown 
case that the child died from battery.58 59 * *

With respect, this seems to me to miss the point. It 
is a central tenet of the medical view of non accidental 
injury to children summarised in the words "battered baby 
syndrome" that parents do injure their children and so 
injuries that may otherwise have been ascribed to accident 
may in reality be due to assault by the parent. Some 
leading doctors in the field have gone so far as to argue 
that all injuries in children under one year should be 
viewed with suspicion.69 Use of the phrase is thus 
clearly prejudicial to the accused who denies any assault. 
In such a case the jury may be affected more by the fact 
that "baby battering" seems to be a scientifically 
recognised phenomenon, than by the strength of the 
evidence in the particular case.

The phrase was also used by a prosecution medical 
witness in the case of the one woman who pleaded not 
guilty, Louise. As discussed earlier she had made no 
clear admissions and there were many indications that she 
was seeking to protect her de facto who was the real 
assailant. The child had suffered extremely severe 
internal injuries including a ruptured liver and spleen, 
probably occasioned by punching. The doctor gave evidence 
that the injuries fitted into "the pattern of the well 
recognised fatal case of battered, (sic) the battered

58 Ibid., p .7.
59 Oates, R.K., "The Battered Child and his Family"

(1981) unpublished paper delivered to seminar of
stipendiary magistrates, Sydney at p.5
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infant syndrome".70 He said that the injuries could not 
have been caused by the baby's brother jumping on him or 
from falling out of his cot (early explanations proffered 
by Louise) and answered in the affirmative the police 
question, the final question in his examination in chief 
at the committal, "Well simply would it be correct to say 
that it is your opinion that these injuries are consistent 
with the battered baby syndrome?"71

There was no explanation of this term in his evidence 
in chief (although this may have been remedied at trial)72 
and curiously the defence lawyer did not ask him what it 
meant either in cross-examination, at least before he 
himself adopted it. When the doctor answered one question 
in part by saying "but what I would like to state that 
(sic) this is a fairly characteristic pattern of 
injuries"7 3 the defence lawyer asked "consistent with the 
baby death syndrome? The baby bashing syndrome?" The 
doctor then went on to give a very limited explanation of 
what the "syndrome" entailed although the defence lawyer 
did not question him long, perhaps judging that the 
answers were not useful to his client. In his submissions 
to the magistrate the defence lawyer conceded that the 
injuries were consistent with "baby battering" but said 
that that was an insufficient basis to commit for trial. 
He argued that the injuries may have been caused at the 
hospital when attempts were being made to revive the 
child.

If this approach was repeated at trial (the trial 
transcript was not available) then it illustrates the use 
of the phrase "battered baby syndrome" as very dangerous

70 Dr. W.B., evidence at committal, 8 August 1979,p. 51.
71 Ibid., p .52.
72 The trial transcript was not available.
7 3 Committal evidence, p.57.
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shorthand. It is assumed that we know what it means and 
so the tribunal of fact is left to draw its own 
conclusions from the name given to the phenomenon. This 
was a case where there was no direct evidence against the 
mother except for some quite equivocal admissions and the 
jury may well have found it hard to believe that an 
apparently loving mother would punch her child to death. 
The prosecution relied on the nature of the injuries and 
the explanations initially given by Louise, which the 
doctor said were typically given in cases of the "battered 
baby syndrome", to categorise her as a "battering" parent. 
Once so categorised this conclusion. was used to explain 
her actions and overcome any difficulty the jury might 
otherwise have had in finding her guilty.

It is interesting that in these cases there was no 
apparent contest as to the admissibility of expert 
evidence on the "baby battering syndrome". All that was 
addressed in Tom’s case was the prejudice that might have 
flowed from the admission of the evidence. This is an 
argument that the trial judge in his discretion should 
have rejected otherwise admissible evidence. Evidence of 
opinion from an expert is only admissible where there is 
both a need for it in the case* 74 and there is a recognised 
field of study on which the opinion is based.75 * Having 
met these criteria the person seeking to call the "expert" 
must then demonstrate that that witness is appropriately 
qual i f ied within that field of study to give the 
evidence.7 6 The admissibility of evidence of the battered 
baby syndrome has been addressed in United States courts.

7 4 The subject matter of the enquiry must be such 
that inexperienced persons are unlikely to prove capable 
of forming a correct judgment on it without the opinion of 
witnesses possessing special skill or knowledge : Clark v. 
Ryan (1960) 130 C.L.R. 486.

7 5 R. v. Gilmore [1977] 2 NSW L.R. 935.
7 6 Byrne, D.M. and Heydon, J.D., Cross on Evidence

: Third Australian Edition, Butterworths 1986, para.15.13.
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In Commonwealth v Labbe77 a defendant convicted of the 
manslaughter of his infant stepson argued unsuccessfully 
on appeal that a pathologist should not have been 
permitted to give his expert opinion that the cause of the 
child's death was the battered child syndrome. The 
Appeals Court of Massachusetts stated:

There was no error in permitting the pathologist 
to give his expert opinion that the cause of 
death was battered child syndrome. That 
syndrome has come to be a well recognized 
medical diagnosis, dependent on inferences, not 
a matter of common knowledge, but within the 
area of expertise of physicians whose 
familiarity with numerous instances, of injuries 
accidently caused qualifies them to express with 
reasonable probability that a particular injury 
or group of injuries is not accidental or is not 
consistent with the explanation offered therefor 
but is instead the result of physical abuse by a 
person of mature strength.78 * 80

Other United States decisions have concerned the extent to 
which evidence of the features of the injuries must or may 
be accompanied by a profile of the typical battering 
parent (other evidence having been given to show that the 
d e f e n d a n t  p o s s e s s e s  some or all of these 
characteristics).7 9

Expert evidence has not received the same attention 
in Australia or England as in the United States of 
America8 0 and it seems likely that Australian courts and 
practitioners are less adventurous in admitting such 
evidence than the i r United States equivalents. 
Nevertheless if pressed the prosecution in these New South 
Wales cases may well have been able to j ustify the

77 Mass. App., 373 N.E. 2d 227.
78 Ibid., pp.230-231.
7 9 State v. Goblirsch 246 N.W. 2d 12; State v.

Conloque 474 A. 2d 167 (Me 1984); Sanders v. State 303
S.E. 2d 13 (Ga. 1983) .

80 Byrne and Heydon, op. cit., para.15.1.
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admission of the evidence of the battered baby syndrome on 
the basis that without such evidence the jury may act on 
the erroneous but common preconception that parents do not 
assault their children. The area is analogous to the 
reception of expert evidence of the battered woman 
syndrome for the defence in cases where a woman charged 
with the murder of a husband she says was violent claims 
to have been acting in self defence. The admissibility of 
this expert evidence has recently been affirmed in a 
leading decision in the United States, State v. Kelly.81 
It was held by the New Jersey Supreme Court that expert 
testimony of the battered woman’s syndrome was relevant 
and admissible on the issue of self defence because of the 
currency of false stereotypes and myths concerning the 
characteristics of battered women and their reasons for 
staying in battering relationships, in particular that 
battered women are masochistic and are free to escape 
their abusers at any time.82 The testimony was held to be 
directed at an area where:

. . . the purported common knowledge of the jury 
may be very much mistaken, an area where jurors' 
logic, drawn from their own experience, may lead 
to a wholly incorrect conclusion, an area where 
expert knowledge would enable the jurors to 
disregard their prior conclusions as being 
common myths rather than common knowledge.8 3

(2) Assessment of prior injury on sentence

Where the defendant pleaded guilty to a homicide 
charge his or her counsel was usually less assiduous in 
seeking to exclude evidence of earlier assaults. It is on 
sentence that the impact of prior injury in mitigation or 
exacerbation of the offence can be most clearly seen.

8 1 

8 2 

8 3

478 A. 2d 364 (N.J. 1984). 
Ibid., p.370.
Ibid., p.378.
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In the preceding chapter I draw a comparison between 
three cases where the women were all of limited 
intelligence and were unable to cope with the demands of 
this their first child. I indicated how notwithstanding 
the apparent similarities in the cases the response of the 
criminal justice system varied greatly from the medical 
disposal of Julie's case to the classical view of 
responsibility employed by the judge in Clare's case. 
Julie was convicted of infanticide and received a bond 
whereas Clare's acts were seen as the result of temper not 
disorder and she received a prison sentence. Another 
point of similarity between these two cases is that in 
both external authorities were aware that the mother had 
injured the child before the act that caused the death. 
In one other case where the child was killed by its 
mother, the child was found at the port-mortem to have 
suffered prior injury (this is Shirley's case discussed 
earlier), but Julie and Clare were the only two women 
known before the homicide to have injured the child. 
Julie had fractured her child's arm, Clare had fractured 
her child' s legs - similar injuries, why then the 
differing results?

The ground work for what I have termed a "medical
disposal" in Julie' s case was laid by the fact that she
was hospitalised after admitting causing the earlier 
injury. By "medical disposal" I mean that she was 
convicted of infanticide only and received a bond. Her 
local doctor said that she was depressed and withdrawn at 
this time and she had told her husband, "I just can't cope
with the baby".84 Depression having been diagnosed at
this point, there was a clear basis for relating both the 
initial injury and her subsequent fatal violence to the 
child to a disturbed mental state rather than cruelty.

84 Summary of committal evidence in brief to Crown Prosecutor, 20 January 1977, p.2.
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In Clare’s case her counsel also sought to medicalise 
her actions. Far from minimising or distinguishing the 
earlier injury suffered by the child (which Clare had not 
admitted causing but which had led to the child being 
categorised by the Children’s Hospital as a "child at 
risk") he placed the case firmly within the baby battering 
category. His strategy was to shift the blame to the 
hospital and assert that all would have been well had the 
compulsory notification provisions for child abuse then 
been in operation. The strategy appears to have 
backfired. The judge noted that the child had had two 
fractured legs before its death in the following words:

I have adverted to incidents about the child's 
legs. I am not sentencing on that aspect but it 
is some evidence that this unfortunate situation 
and tragic situation was just not one isolated 
matter of a spur-of-the-moment or something of 
that sort.85

In fact, there was scant material as to how the 
child’s legs had become fractured. Precisely because the 
injury to the legs was not the subject of the charge the 
innocent explanation given by Clare in her record of 
interview was unchallenged by the Crown. Somewhat unfair 
then that the judge should reject this explanation and 
regard prior injury as a factor exacerbating rather than 
mitigating her culpability for the fatal assault. There 
was no reference in the judge's remarks on sentence in 
Clare's case to the fact that a suburban hospital had 
twice failed to detect injury to the child on admission 
and that the Children's Hospital appeared to have taken 
little action to offer practical or psychiatric support to 
Clare despite considering the child to be "at risk".
One must ask how her case would have been viewed had she 
been offered such psychiatric care, as was Julie. It may 
have been that she too was suffering from anxiety and 
depression. There are some hints in her case to this

85 Remarks on sentence, District Court of NSW, 1 
December 1977, p .9.
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effect although little by way of direct evidence from 
relatives. She had lost contact with them before the 
homicide. The best evidence could have come from the 
father of the child, but by the time of her plea he had 
left her and could not be found. If she had given him 
indications that she was not coping, he was not available 
to give evidence of them. In the absence of a prior 
diagnosis of psychiatric illness her subsequent assaults 
on the child leading to his death were seen as brutality 
and not the product of mental disturbance.

The approach in Clare’s case is also clearly 
demonstrated in an unreported decision of the New South 
Wales Court of Criminal Appeal R. v. Margaret Anne Elliot 
delivered 14 July, 1983 concerning a woman who had pleaded 
guilty to the manslaughter of her five month old daughter 
by reason of diminished responsibility. The woman was 
charged outside the period covered by this thesis. The 
appellant, Mrs. Elliot, had been sentenced to seven and a 
half years imprisonment with a non-parole period of four 
years. The Court allowed her appeal against sentence in 
part, substituting a non-parole period of two years. Mr. 
Justice Lee set out the background to the homicide in his 
judgment including the fact that the appellant had 
assaulted one of her elder children some seven months 
prior to the homicide. In this case the evidence of that 
assault came before the court as a prior conviction. The 
appellant had been convicted and placed on a bond. There 
is also an indication in the case that she had been in 
regular contact with the Department of Youth and Community 
Services, perhaps as a condition of her bond. This is 
suggested by the fact that when she realised that the baby 
had died her first action was to contact this Department.

Yet despite the fact that the appellant was 
undoubtedly under the supervision of the Probation and 
Parole Service as a condition of her bond, and possibly 
the Department of Youth and Community Services as well, 
there is no reference to this at all in the judgment, let
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alone any hint that perhaps these bodies should bear some 
of the responsibility for failing to avert the assault on 
the baby.

Prior injury is not then regarded as mitigating by 
transferring blame, and the response of the medical 
authorities may determine whether it is seen as an 
indication that the woman was not coping. Instead, as in 
Clare's case, the fact that the fatal assault was not an 
isolated incident will often be regarded as an 
exacerbating rather than mitigating circumstance. The 
underlying assessment may be that in a case such as this 
the woman was aware of the possibility of further harm but 
made no attempt to avoid it by seeking help.

What such a view ignores is how difficult it is for a 
parent to admit causing injury to a child. Admitting 
causing the injury is of course a precondition to asking 
for help to stop it happening again. In all of the cases 
where the child had been injured before the parent who 
caused the injury, male or female, said that she or he was 
scared to tell the truth as to how the injury occurred. 
They were afraid of the censure of the other parent and 
their families and often afraid (and not unrealistically) 
that the child would be taken away permanently, and that 
court or police action would be taken against themselves.

In Phillip's case, for example, he fractured his 
baby's leg when he squeezed her against his chest in an 
attempt to stop her crying while his de facto wife was 
absent for a short period. He was then too embarrassed 
and ashamed to admit hurting the child. When the leg 
became swollen his wife took the child to the bush nurse, 
saying that she had bumped the child's leg on a car door. 
Phillip also told his mother this, saying in his later 
interrogation "I wanted to cover up for the real reason. 
I didn't want anyone to know".86 When the child was

8 6 Record of interview, 25 March 1978, A 42.
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admitted to hospital he told his wife's mother it was 
because she had a cold. He said he didn't mention her 
fractured leg "because she might have said that we did 
it".87

The child, who was only five weeks old at this time, 
was kept in hospital for three weeks, a very long 
admission purely for a fractured leg. Nevertheless there 
is no indication in the prosecution file that the child 
was considered to be at risk at this time or that any 
follow up was undertaken by the hospital. The baby died 
ten days after it was discharged into its parents' care. 
Both parents were very young, (Phillip was eighteen years 
old and the baby's mother even younger), immature and too 
frightened to seek the help they clearly needed in the 
care of the child. The child's mother had not been 
expressly told by her husband that he had struck the baby 
or broken her leg, but she conceded that for fear of 
criticism she had given false explanations to the nurse, 
and to her mother. She said she told people the baby 
injured her leg on the car door because "They might have 
thought we couldn't look after her properly" and told her 
mother the child was in hospital with a cold because "I 
thought they (sic) might have gone crook on me".88

I have suggested earlier that doctors need to be 
sensitive to tentative approaches and the possibility that 
an explanation given is a false one. The approach to a 
parent who has injured his or her child cannot be a wholly 
punitive and censorious one, however, because this will 
discourage even further parents who may have injured their 
children from coming forward. Workers in this field must

87 Ibid., A 51.
88 Her record of interview, 25 March 1978, A 21 &

A 28.
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always walk this tightrope between probing enquiry and 
non-j udgmental support.8 9

This study of these cases suggests that defence 
counsel in a child homicide case would be well advised to 
exhaustively investigate any indication that the defendant 
sought medical attention for him or herself or the baby 
prior to the homicide. At best, this will allow the 
defendant, if convicted, to be presented as a person who 
was not coping and sought help and the evidence may amount 
to a psychiatric defence to murder if needed. At least, 
the investigation will reveal whether child protection 
agencies were or should have been aware of the child’s 
situation. Direct attempts to lay the blame for the 
subsequent homicide at the door of such agencies will not 
be met with warmth by a criminal court convened to try the 
defendant (as opposed, for example to a coronial inquest 
or royal commission) but a more subtle use of this 
evidence, as in Shirley's case could well be fruitful.

8 9 See Oates, (1981) op. cit., pp.8-9.
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CHAPTER 8

NEONATICIDES

There were five cases of the twenty-four distinct 
cases I studied where a woman was charged with the 
homicide of her newly-born infant. In none of these cases 
was the woman eventually convicted. In fact, only two of 
these five women were indicted, i.e went to trial, for the 
homicide - one being indicted for murder and the other 
infanticide.

The other three women who were charged by the police 
with the homicide of their newborn child were charged with 
manslaughter. Two of these women were not committed for 
trial and no bill was found in the case of the third. As 
earlier indicated, I was not able to examine any court or 
police papers in cases where the person charged was not 
committed for trial and so in respect of these two women 
my only source of information is the data collected for 
the homicide study by the Bureau of Crime Statistics and 
Research (which was collected from police files). I was, 
however, able to read the depositions in the case of the 
woman where no bill was filed and her case can shed some 
light on what is available in respect of the others.

The neonaticide cases all exhibit a striking pattern. 
In all the baby was born suddenly, without assistance, in 
four cases while the woman was sitting on the toilet and 
in one while she was standing in the shower. All the 
women were unmarried and four were only young girls 
pregnant for the first time (two were seventeen, one 
fifteen and one sixteen years old) who either did not know 
they were pregnant or had concealed their pregnancies from 
their families believing that the family, especially the 
girl's mother, would not be able to accept it.

These cases are striking not only because of their 
internal consistency but because they mirror so closely
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the historical pattern of infanticide. As we have seen 
the typical infanticide in earlier centuries involved an 
unmarried woman who faced sure poverty and disgrace were 
she to openly give birth to an illegitimate child and who 
therefore concealed the pregnancy and attempted, not 
always successfully, to conceal the birth. This meant she 
was forced to give birth alone and unaided, and to appear 
normal and unaffected not only throughout the pregnancy 
but also throughout the first stages of labour and 
immediately after birth.

One would imagine that with increased access to sex 
education and birth control and a lessening of the stigma 
of illegitimacy that the numbers of such cases would have 
substantially declined. The fact that there are any such 
cases at all in recent years is salutary evidence that 
there is still, possibly widespread, ignorance about 
sexual matters and fear of the social and family 
consequences of giving birth to an ex-nuptial child.

Reasoning by analogy from apparently simi1ar 
historical parallels can lead into error, however. 
Although four of the cases involved young girls who did 
not acknowledge the pregnancy, the fifth case involving a 
woman whom I will call Elizabeth had some different 
features. Elizabeth was also unmarried, but in her case 
assumptions based on the historical stigma of illegitimacy 
and its link with infanticide seemed to have played a 
considerable part in convicting her of the manslaughter of 
her newborn child when, as was later determined on appeal, 
the death had been pure misadventure.

Elizabeth's child had been born into an unsewered 
toilet pan and drowned there, on the medical evidence 
within 15 to 20 seconds. She did not subsequently 
retrieve the child and the child's body was found at the 
sanitary depot where the pans were emptied. Elizabeth 
said that she had woken in the middle of the night, 
feeling like she wanted to go to the toilet. She did not
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have any pains that she recognised as labour pains, and, 
half asleep, she went to the outside, unsewered toilet 
where within 15 minutes the baby was born. She had no 
assistance and could not see what was happening as the 
toilet had no light, nor did she have a torch. Medical 
evidence gathered for her appeal against conviction later 
showed that the birth was what was known as a precipitate 
birth and that such a birth would occasion a severe drop 
in blood pressure for the mother so that she would be 
incapable of taking action to save the baby’s life or 
acting rationally. Doctors said that Elizabeth’s 
overwhelming desire would have been to return to bed, ' 
probably not realising what had taken place and perhaps 
believing that this was the way to save the baby.

In the absence of this medical evidence, Elizabeth 
pleaded guilty to manslaughter on the basis of diminished 
responsibility. The judge in sentencing her to three 
years imprisonment with a six months non-parole period 
said that her crime was failing to avail herself of an 
opportunity to save the child, intending that it should 
drown in the pan. He made sense of this to himself by the 
explanation that by leaving the child in the pan ’’the 
problem of its birth and care thereafter and all that 
meant to you in your unmarried state with three other 
children was resolved".1 There was no evidence from 
Elizabeth herself on the plea, but the only account given 
by her, that in her record of interview with the police, 
would seem to counter any suggestion that the fact of the 
child’s illegitimacy would have any bearing on her 
actions. In fact, she said that she was "hoping for a
boy" and that she had made some arrangements to come to a 
hospital in Sydney where the child could be born and 
placed up for adoption.2 These claims were not

1 Remarks on sentence, Supreme Court of New South 
Wales, 21 Marchj^p.l.

2 Record of interview, 28 December 1977, Q & A 66, 
Q & A 38.
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investigated either by the police nor, apparently, by her 
solicitors. One would have thought that the fact that she 
had had three children before and cared for them 
responsibly by placing one for adoption and caring for the 
other two was evidence of innocence rather than a motive 
for homicide. On appeal,3 Elizabeth's conviction was 
quashed in the light of this medical evidence but by that 
time she had already served three months imprisonment on 
remand and four months of her six months non parole 
period.

The information available about present day cases 
shows at least that historical parallels can be 
misleading. These present day cases may also suggest that 
the historical picture itself is incomplete or inaccurate. 
There has been a tendency for some writers, for example 
Malcolmson4 and Allen,5 to regard infanticide as a course 
of action consciously undertaken by women determined to 
disguise their pregnancies or limit their families. These 
recent cases suggest that ignorance, panic and confusion 
induced by pain may have had as much if not more to do 
with these infant deaths as deliberate decision.

In an interesting psychodynamic analysis of 
neonaticide Brozovsky and Falit6 have argued that the 
denial of pregnancy that characterises these cases is not 
within the woman's conscious control. They say that this 
denial (in the psychiatric sense) may be so strong that it

3 Court of Criminal Appeal, 13 July 1978 
(unreported).

4 "Infanticide in the Eighteenth Century" in 
Cockburn, J.S., (ed), Crime in England 1550-1800, Methuen, 
London, 1977.

5 "Octavius Beale Reconsidered : Infanticide, Baby 
Farming and Abortion in New South Wales 1880-1939" in 
Sydney Labour History Group (ed) What Rough Beast? George 
Allen & Unwin, Sydney, 1982.

6 "Neonaticide : Clinical and Psychodynamic
Considerations", Journal of Amer. Acad. Child Psych., 
Vol.10, No.4, 1971, pp.673-683.
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affects not only the woman's own perceptions (she does not 
experience any of the symptoms of pregnancy) but also her 
biological functions (she may continue to menstruate and 
not increase in size) and the perceptions of family, 
acquaintances and even doctors.7 They record a case where 
a doctor accepted the woman's assertion that she could not 
be pregnant, despite a positive pregnancy test. In the 
cases they analyse the denial is said to have arisen from 
an overwhelming fear on the part of the woman that she 
would be rejected by her mother if she became pregnant 
outside marriage. The stigma of illegitimacy in earlier 
days was even stronger and so could well have caused such 
an overpowering fear. They argue that the 
misinterpretation of the early signs of labour as 
menstruation and then the need to defecate is an extension 
of this denial. They state that homicide occurs when:

denial, so tenaciously clung to during the 
pregnancy and delivery, is made no longer 
tenable by the actual birth of the child. The 
sudden dissolution of denial confronts the girl 
with the overwhelming fear which had initially 
prompted the denial of the pregnancy

and she reacts with panic and violence.8

Several of these features were present in the cases I 
examined. Several of the girls charged said that they 
didn't know they were pregnant. One girl, for example, 
had feared she was pregnant initially but after missing 
three menstrual periods she began to bleed again and so 
she was reassured. She did put on weight, but not a great 
deal, and it cannot have appeared exceptional because only 
a few weeks before she gave birth to a full term infant 
her mother measured her figure for a dress she was making 
and made no comment. When she first felt labour pains she 
thought she had a gastric complaint. Her description of

7

8

Ibid., pp.679 et seq. 
Ibid., p.681.
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what had happened to her after she gave birth was that she 
felt "something coming away from her body". A doctor 
consulted for her trial said that she had known many cases 
where women had been able to conceal the fact that they 
were pregnant. In another case the girl lived in a hostel 
for Aboriginal girls and none of the other residents 
realised that she was pregnant.

It may well be, then, that in some of the cases 
discussed in the historical literature the women did not 
know they were pregnant, particularly if they had had no 
instruction in the facts of life or were subject to an 
overpowering denial. Their claims that they were "taken 
by surprise on the privy" may well have been a true record 
of their perception although Malcolmson, in recording that 
this was a frequent defence in the eighteenth century, 
gives it little credence.9 We have seen already that 
medical evidence in these recent cases has shown that a 
birth may be sudden with no warning signs and without 
labour pains. The woman experiences some discomfort, 
which commonly she interprets as a need to defecate, and 
then the baby is born into the lavatory pan while she is 
seated there. Again in discussing the cases in the 
eighteenth century where this was advanced as a defence, 
Malcolmson is sceptical: "Those women who claimed to have 
delivered by surprise seldom could show, or attempted to 
show, that they had tried to retrieve the baby from the 
privy and thus save its life".10 The women could not show 
this because it was probably impossible for them to have 
acted sufficiently quickly to have saved the child's life 
and in their state of confusion and pain immediately after 
the birth they could not undertake any rational action.

9

1 0

Malcolmson, op. cit., pp.198-199. 
Ibid., p.199.
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1. Murder,, manslaughter or misadventure?

The first issues for the police in framing a homicide 
charge are whether any act or omission of the mother has 
caused the death (assuming for the moment that the child 
was born alive), and if so was that act or omission 
accompanied by an intent requisite for a murder rather 
than manslaughter charge.

(1) Murder or manslaughter

In three cases the police took the view from the 
beginning that the woman did not have the requisite intent 
for murder. Papers for only one of these cases, involving 
a woman whom I will call Rosemary, are available. 
Rosemary was a single girl aged fifteen years living with 
her parents. As in most of these cases she had not told 
anyone she was pregnant and she bore the child alone 
unassisted in the toilet of her home. Both her mother and 
the father of the child, her boyfriend, were in the house 
at the time but it seems she did not feel able to seek 
their assistance. The child was born into the toilet bowl 
and Rosemary cut the umbilical cord with a pair of 
scissors which she asked to be brought out to her in the 
toilet saying she was going to cut her toenails. She then 
wrapped the baby in some newspaper which was already in 
the toilet, took it to the back yard where she hid it, and 
the next day buried it.

Rosemary was charged with manslaughter, committed on 
that charge, but no bill of indictment was laid. In 
respect of the manslaughter the charge did not proceed 
because there was no evidence of any act or omission by 
Rosemary that caused the death of the child.11 It was 
established at the post-mortem on the child's body that 
the principal cause of death was prematurity, the child

11 A no bill submission to this effect by the 
Public Solicitor by letter 29 May 1980 was accepted by the 
Crown Prosecutor who recommended against a bill being laid.
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being only approximately of six month's gestation. This 
post-mortem finding was known to the police at the time 
they interviewed Rosemary and charged her. Her interview 
added nothing to the prosecution case and so it is 
strongly arguable that she should never have been charged 
with any homicide offence at all. In her interview she 
said the baby made no sound after it was born, that she 
didn't think it had moved and that she thought it was 
dead.12

Certainly a more courageous magistrate may have been 
prepared to dismiss the charge at committal as occurred in 
the other two cases where the police charge was 
manslaughter. In addition to the post-mortem evidence as 
to the cause of death at the committal proceedings the 
Crown medical experts agreed in cross-examination that 
although the condition of the lungs suggested that the 
child had breathed, a child could breathe while still in 
the birth canal and die before complete extrusion.13 In 
other words, the Crown could not establish live birth to 
the requisite degree of proof. Not only then could the 
Crown not establish any act or omission by the accused 
that caused the death; the Crown could also not establish 
the logically antecedent question of live birth.

Rosemary's is the only recorded case in this study 
where the "classic" defence argument that the Crown could 
not establish live birth was successful but it may well 
have been the reason why the other two young girls charged 
with manslaughter were not committed for trial. In the 
two cases where the women were initially charged with 
murder which did proceed to trial or plea the Crown had no 
difficulty with this issue; in Elizabeth's case the child 
had drowned and so had clearly breathed after extrusion,

12 Record of interview, 19 September 1979, Q & A 
44, Q & A 75.

13 Committal transcript, 30 November 1979, 
pp.19, 26.
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and in Susan’s the child had died probably from 
suffocation, again after extrusion.

Rosemary was also charged with concealment of birth 
but this charge did not proceed either.14 As earlier 
discussed section 85 provides that it is a sufficient 
defence to a charge of concealment of birth if the accused 
person can satisfy the court that the child had been born 
before the twenty-eighth week of pregnancy. Medical 
evidence in Rosemary's case was such that this defence 
could easily have been made out.

In two cases the initial police charge was murder. 
Leaving aside questions of infanticide for the moment, in 
Susan's case it is not difficult to see why. Her baby was 
found with a pipe cleaner tied tightly around its neck and 
she admitted placing it there, although there was no 
evidence as to when she did that or why. Medical evidence 
from the post-mortem disclosed that the pipe cleaner had 
been applied when the child was alive and that the child 
had died from lack of oxygen most probably due to 
suffocation from the pipe cleaner.15 The child had also 
suffered a depressed fracture of the skull which the 
doctor was of the view was not consistent with an injury 
from a fall into the toilet pan, but rather a blow from a 
heavy instrument.16

In Elizabeth's case the reasons for the police charge 
of murder are less clear. Hers was the child that drowned 
in an unsewered toilet pan and the case against her at its 
highest was only ever one of omission rather than 
commission, i.e. that she failed to save the child rather 
than that she caused the child's death by any positive

14 Recommendation of Crown Prosecutor 7 August 1980 
as accepted by the Crown Advocate, Solicitor General and 
Attorney General.

15 Committal transcript, 1 September 1980, pp.29-30.
16 Ibid., pp.16-17.
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act. It is clear that a charge of murder can rest on an 
omission. Section 18 of the Crimes Act provides that 
"murder shall be taken to have been committed where the 
act of the accused, or thing by him omitted to be done, 
causing the death charged, was done or omitted with (the 
requisite intent)". In R . v. Russell17 McArthur J. 
commented that:

... the authorities which established the 
principle of criminal responsibility for the 
death of one person caused by the neglect of 
another were mostly cases where young and 
helpless children or helpless adults were placed 
under the care and control of the prisoner, and 
death was caused by the prisoner starving or 
otherwise neglecting to attend properly to the 
wants of such child or helpless adult - as, for 
instance, by omitting to provide necessary 
medical attention. And these authorities make 
it clear that if the omission to properly feed 
or otherwise tend such child or helpless adult 
was deliberate - done with the intention of 
causing death - then it would be murder. But if 
it were not deliberate and intentional, but was 
due merely to gross and culpable neglect on the 
part of the prisoner, then it would be 
manslaughter.18

One would, however, expect it to be often difficult for 
the prosecution in the absence of a positive act to 
establish the necessary intent for murder. G1anville 
Williams notes that:

... omissions resulting in death can be regarded 
as either murder or manslaughter according to 
the fault element. In practice, charges are 
rarely brought, and even if a charge of murder 
might technically succeed the indictment is more 
likely to be for manslaughter.19

17 [1933] VLR 59.
18 Ibid., p.80.
19 Textbook of Criminal Law, (1st edn), Stevens & 

Sons, London, 1978, at p.233.
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In Elizabeth's case there was no express evidence at 
all that she had the requisite intent for murder. The 
only direct evidence of intent was contained in her record 
of interview where she said that when she left the toilet 
she considered the child to be dead and in response to the 
question "At the time you left the toilet following the 
birth of the child were you fully aware of the fact that 
had the child been alive at the time of birth it would die 
if left in the pan?" answered "I'm afraid I wasn't aware 
of very much".20 In response to the direct question "Was 
it your intention that the child should die?" (itself 
objectionable as being in the nature of cross 
examination)21 she answered "No".22 One might have 
thought that in this situation the appropriate charge was 
manslaughter and not murder.

It is instructive to compare Elizabeth's case with 
Rosemary's, the young girl who was charged with 
manslaughter but not indicted. The facts of the birth in 
each case as known to the woman herself were very similar. 
In each case the record of interview discloses that the 
child was born into a toilet, left there for a time and 
believed to be dead by the mother. The only basis for 
distinction between the cases on the facts of the birth is 
that Rosemary's baby appears to have died from prematurity 
or perhaps been stillborn, whereas Elizabeth's child was 
clearly born alive and drowned. This distinction goes to 
the element of act or omission, however, not to intent and 
so could not justify the more serious charge against 
Elizabeth.

20 Record of interview, 28 December 1977, Q & A 48.
21 Cf NSW Police Commissioner's Instructions, No. 

31-6, The King v. Lee [1950] 82 CLR 133, R. v. Amad [1962] 
V.R. 545.

2 2 Record of interview, Q & A 26.
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(2) Homicide or misadventure

I have argued that Elizabeth should have been charged 
with manslaughter at the most, and not murder. In fact it 
was later clearly established that she had committed no 
crime at all. She had not had any reasonable opportunity 
to save the child and so had not failed to act so as to 
attract criminal responsibility. Certainly this should 
have been established at the latest at trial, and not on 
appeal only. It could even be argued that there was 
material right from the beginning which should have caused 
the police, or at least the committing magistrate, not to 
proceed further with any homicide charge. This material 
was the finding of the government forensic pathologist 
that the child drowned within 15-20 seconds and the 
complete absence of any admissions or even articulated 
motive in Elizabeth’s record of interview.

Why then did the case proceed to a conviction for 
manslaughter not on the basis of lack of intent but on the 
basis of diminished responsibility (which assumed intent)? 
The superficial reason is that Elizabeth pleaded guilty 
and thereby conceded that she had an opportunity to save 
the child and chose not to. But this is hardly the end of 
the inquiry. Why did she have this perception of her own 
guilt? Did her lawyers investigate the medical situation 
to see if in fact she could have saved the child or did 
they accept her wish to be punished by a plea of guilty at 
face value?

From the beginning Elizabeth was treated harshly by 
the criminal justice system, and more harshly than most 
women who are suspected of the homicide of a child. Ms. 
Bacon and I have suggested elsewhere that a mother may 
well blame herself for the death of her child even if she



294

was not in fact responsible;23 here this woman's treatment 
by the criminal justice system could only reinforce her 
perception of herself as being responsible for the baby's 
death. The very tone of the police questions during her 
interrogation suggested blame and implied that she had an 
opportunity to save the child. In the absence of any 
specialist knowledge on her part and in the shock of the 
discovery that the baby had breathed after it fell into 
the pan (she had believed it was dead because it had made 
no sound) she could only agree that she was at fault:

Q. 95 Do you agree that if the child was alive when it
went into the toilet pan your failure to remove 
him from the pan resulted in his death?

A. Yes, I do.

That was the last substantive question in the record 
of interview. In my view, it was an entirely improper 
question. It puts to the suspect as fact a conclusion 
that not only summarises the whole of the prosecution 
case, but was also proved later to be quite incorrect. In 
the vulnerable position of police interrogation a person 
is likely to agree with such a statement and so short-cut 
any investigation of the premises of the statement even 
though more expert evidence might show those premises to 
be incorrect. The question is in the nature of 
cross-examination, and so it and the answer were liable to 
exclusion in the trial judge's discretion to exclude 
unfairly obtained confessional evidence. It followed 
immediately after Elizabeth's denial that she had any 
intention to kill the child which had been her response to 
the general question with which the police had no doubt 
intended to complete the interrogation:

23 Bacon, W. & Lansdowne, R., "Women Homicide 
Offenders and Police Interrogation" in Basten, J., (et al) 
(eds), The Criminal Injustice System, ALWG and LSB, 
Sydney, 1982 at pp.29-30.
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Q. 94 Is there anything further you wish to say about
this matter at this stage?

A. All I can say is that I would never
intentionally kill my kids. And he was my son.

In fact she had maintained throughout the record of 
interview that she had believed the baby was dead as it 
made no sound and that she had not intended to kill it.24 
She said this both before and after the police had 
informed her, in question 80, that the baby had breathed 
after its birth. This information was obviously a great 
shock to her:

Q. 80 We have been told that it has been determined at 
a post mortem examination of the body that the 
child had breathed following the birth. Do you 
wish to say anything about that?

A. If I had of known the baby was alive I would
have saved him. Oh my God. (Police then offer 
her a cup of coffee.)

Her agreement in the final question and answer that 
she was responsible for the child’s death must be seen not 
only in the light of her distress at this sudden news but 
also quite clearly as a statement of her present state of 
mind, not her state of mind at the time of the incident, 
which is the relevant period for the criminal law. This 
is shown by questions and answers earlier in the 
interview.

Q. 48 At the time you left the toilet following the
birth of the child were you fully aware of the 
fact that had the child been alive at the time 
of birth it would die if left in the pan?

2 4 Her mistaken belief that the child was dead 
negatives the crucial element of intent - see D .P.P. v. 
Morgan [1976] A.C. 182.



296

A. I'm afraid I wasn't aware of very much.

Q. 49 Well do you agree with me that a child if
breathing could not survive in a toilet pan?

A. Yes, I do now. (Emphasis added.)

After charge, Elizabeth was refused bail by the 
police and the local court although she had two other 
young children to care for and there was no reason 
whatsoever to fear that she would not attend her trial. 
She had lived in that small country town all her life and 
her whole family, to whom she was close, lived nearby. 
She was the only woman charged with the homicide of a 
newly-born infant to be refused bail, although the youth 
of the other four women charged no doubt influenced the 
bail decisions in their cases (all were under eighteen at 
the time of the offence and either living with their 
parents or in a hostel).

Elizabeth spent three months in gaol awaiting her 
trial. The debilitating prison environment could only 
have exacerbated her feelings of unworthiness and guilt. 
She withdrew a bail application to the Supreme Court two 
weeks before her trial for fear that she would see her 
children for a short time only to have to leave them again 
if she was sentenced to imprisonment. As indeed she was. 
She was sentenced to three years imprisonment with a six 
months non-parole period, to date from the date of her 
sentence. In sentencing her the trial judge operated on 
highly questionable assumptions about what her motivation 
must have been. He summarised the situation as follows:

. . . your conduct when the child was born 
demonstrates that you then intended that its 
life should not be saved. It is I think not 
difficult to understand your feelings at that 
time. Unexpectedly, the child had been born, 
and the circumstances were such that, if it were 
left where it fell, you were there and then 
relieved of any further worry in regard to it; 
all you had to do was leave it where it was and
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the problem of its birth and care thereafter and 
all that meant to you in your unmarried state, 
with three other children, was resolved. It was 
the opportunity to let things be which you 
grasped as a solution to your problem. That was 
your crime.2 5

In making these remarks the judge appeared to assume that 
the child's birth would necessarily have caused such 
problems for her, unmarried as she was, that she would 
allow the child to die and this notwithstanding the fact 
that she had had three ex-nuptial children before this 
one, two of whom she had kept and cared for, and the third 
of whom she had given up for adoption. If anything her 
past history should have suggested that she had no reason 
to want to kill this infant out of shame or inability to 
provide for the child.

Elizabeth had claimed from the first that she had 
contacted a Catholic hospital for unmarried mothers in 
Sydney to arrange a bed for the birth which she had 
expected in about two weeks. Her claim that she had done 
this is recited in the police statement of facts tendered 
to the judge on sentencing but with no indication as to 
whether the police had in fact investigated this claim and 
found it to be true. If indeed true, this again sits 
oddly with an intent to kill the child. The defence 
called no evidence as to this point in mitigation. In 
fact the defence case in mitigation consisted solely of 
evidence as to good character and a report of a prison 
psychiatrist. Elizabeth's counsel told the trial judge in 
her presence that the guilty plea was against his advice 
but it is not clear whether her lawyers had made any 
attempt to obtain expert medical evidence as to the 
reality of the opportunity she by now believed she had had 
to save her child. Certainly none was called in 
mitigation and in fact her counsel specifically conceded 
(perhaps because of her plea) that she had had such an

2 5 Remarks on sentence, Supreme Court of New South 
Wales, 21 March 1978, p.1.
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opportunity. It was only after a public campaign of 
protest against her conviction and sentence and a change 
of lawyers that detailed medical evidence (from 
specialists freely available throughout) was obtained to 
show that she had had no realistic opportunity to save the 
child.

Evidence from three doctors was gathered for the 
appeal. The difficulty for an appellant in Elizabeth's 
position is that an appeal against conviction where the 
conviction was entered as a result of a plea of guilty can 
only be entertained in very limited circumstances.26 A 
related problem is that for new evidence to be considered 
on an appeal against conviction the evidence must either 
be so compelling that it "convinces the court upon its own 
view of the material that there has been a miscarriage in 
the sense that a verdict of guilty could not be allowed to 
stand" in which case the verdict will be quashed, or it 
must be "fresh" evidence. "Fresh" evidence is evidence 
that was not available to the accused at the trial and 
could not have been available by the exercise of 
reasonable diligence.27

Clearly the medical evidence produced at Elizabeth's 
appeal was not "fresh" evidence. Her lawyers could easily 
have obtained it for her trial. Fortunately, however, the 
Court of Criminal Appeal took the view that the evidence 
"negated any basis for finding (Elizabeth) guilty of 
either murder or manslaughter" and accordingly the

2 6 R. v. Forde [1923] 2 K.B. 400. The appellant 
must establish either that she did not appreciate the 
nature of the charge or did not intend to admit that she 
was guilty of it (very difficult where the appellant was 
represented throughout as was Elizabeth) or that on the 
admitted facts she could not in law have been convicted of 
the offence charged.

27 Ratten v. The Queen (1979) 131 CLR 510, at 520 
(per Barwick CJ.).
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evidence fell within the first limb of the rule.28 On 
this view Elizabeth was also permitted as an antecedent 
matter to withdraw her plea of guilty and substitute a 
plea of not guilty so as to allow the appeal to proceed on 
the basis that on the admitted facts she could not in law 
have been convicted of the offence charged.29 30

The doctors agreed that in a precipitate labour such 
as Elizabeth had experienced when the baby is born as a 
result of a single contraction the mother's blood pressure 
would fall markedly. One doctor of twenty-five years 
experience stated that in the case of a woman giving birth 
suddenly in a sitting position on a toilet alone in the 
dark in the early hours of the morning "One would expect 
such a fall in blood pressure as to constitute surgical 
shock. In this state marked cerebral ischaemia would make 
her incapable of sensible judgment. Her instinctive 
reaction would be to try to get back to bed as soon as 
possible”.3 0 That doctor also stated that in the case of 
a precipitate birth the force of the contraction may be so 
violent as to propel the baby some distance and he was of 
the view that in this case the baby on being born would 
have taken its first breath as it was propelled into the 
pan. This in turn would lead to inhalation of faeces and 
urine and almost certainly to rapid death. He stated that 
it would be difficult to resuscitate such a baby even by 
experts and quite impossible for a mother in a sitting 
position with the umbilical cord protruding from the 
vagina and suffering from this fall in blood pressure.31 
Another specialist stated that in the circumstances 
without the stimulus of a cry or any other signs of life

28 Judgment, Court of Criminal Appeal, 13 July 
1978, pp.1-2 (per Street CJ.)

29 The second limb of R. v. Forde [1923] 2 K.B. 400.
30 Dr. V.H., para.4 of his affidavit (the copy 

available to me is not dated).
31 Ibid., paras.6 & 7.
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Elizabeth may well be presumed not to have even realised 
that birth had taken place.32

In his report to the Court of Criminal Appeal on her 
appeal the trial judge said that had the evidence 
subsequently provided to the appeal court been before him 
he would have advised the defendant to plead not guilty or 
allowed her to change her plea to not guilty had she 
already pleaded guilty. He said that if the evidence was 
not broken down in the course of the case he would have 
directed an acquittal, and that even if the defendant 
adhered to her plea of guilty he would have given her a 
bond. He noted that her defence counsel had not sought a 
bond on her plea.33

It seems that Elizabeth's lawyers or at least her 
counsel had given her the technical advice to plead not 
guilty but one wonders whether they were able to give her 
the support and sympathy she may have needed to shed her 
own self blame. Certainly the move to appeal did not 
initiate with her or her trial lawyers but a group of 
women in another part of the state who had read of the 
case in the newspapers and began a public discussion of 
its injustices.3 4 The campaign was stifled initially by a 
letter from Elizabeth's trial solicitor,3 5 a copy of which 
was also given to the press, which stated that she did not 
want her case re-opened. It is unclear whether Elizabeth 
had approached her lawyer with a request to write this

3 2 Dr. W.G., para. 8 of his affidavit sworn 9 June
1978.

3 3 Report by trial judge to the Court of Criminal 
Appeal, 15 June 1978.

3 4 The first letter of protest on the Clerk of the 
Peace file is dated 25 March 1978. It was followed by 
petitions, deputations and letters from members of 
relevant ministers' electorates, ALP branches, many 
individuals and concerned organisations. There was also
numerous articles in the press e.g. Sydney Morning Herald, 26 April 1978.

3 5 To the Minister of Justice, dated 27 April 1978.
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letter or whether he had approached her. In the latter 
case, he may well have been motivated in part by the 
questions the campaign was asking publicly about the 
standard of Elizabeth's legal advice. One also doesn't 
know what advice her lawyer gave her about the campaign. 
To many lawyers the idea of a public campaign to overturn 
a decision arrived at in the due administration of the 
system of justice would be anathema. It would be 
particularly difficult for a lawyer in this position to 
overcome a natural desire to protect his or her own 
position from criticism.

Whatever the origin of the letter, it reads a little 
like a report of a good girl thanking her elders and 
betters. In addition to stating that she was fully aware 
of her legal rights the letter says that "she expresses 
appreciation for the manner in which she was treated by 
the apprehending Police Officers, prison psychiatrists, 
p r o b a t i o n  s e r v i c e  o f f i c i a l s  and her legal 
representatives". It may be that Elizabeth like so many 
other women socialised into passivity would have found it 
extremely difficult to express criticism of male figures 
of authority - remorse, meekness and gratitude are the 
appropriate sentiments.

Eventually Elizabeth was released from gaol and 
declared innocent of any wrongdoing. As far as the 
criminal justice system is concerned the slate was wiped 
clean with the quashing of her conviction. Street CJ. 
stated unequivocally in allowing her appeal against 
conviction:

There is ... no basis whatever on this medical 
evidence for any finding of criminality or, 
indeed of any degree of moral guilt or turpitude 
on the appellant's part in association with this 
tragic event ... Her baby's death was a tragic 
accident and, as the evidence now appears, it 
should not have resulted in her pleading guilty
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to manslaughter with the necessary consequence 
of facing the prospect of imprisonment.36

That could not undo the intervening months for Elizabeth, 
however. By the time of her appeal she had spent six and 
a half months in gaol. For that time she had been 
separated from her two elder children, who had been looked 
after by her mother and father until shortly before her 
appeal, when her mother died unexpectedly and her father, 
himself seriously ill, had to assume complete 
responsibility. The strain of the court proceedings 
together with the added concern of the two young children 
may well have contributed to her mother's death. In her 
first bail applications Elizabeth had stressed that it 
would be a great strain for her mother to care for her 
five year old girl and boy of twenty months in addition to 
Elizabeth's own young brother and her aged and invalid 
grandmother.

I have already described some of the concrete ways in 
which Elizabeth was treated more harshly by the criminal 
j ustice system than the other women charged with the 
homicide of their newborn baby - matters of charge, bail 
and sentence. The other women were all young girls who 
had never experienced birth before and may not even have 
known they were pregnant. They were treated with 
compassion, even where there was a strong Crown case for 
murder, far stronger than in Elizabeth's case. Birth for 
them was assumed to have been a traumatic experience, the 
shock and pain of which made them not fully accountable 
for their actions.

By contrast, the police questioning of Elizabeth and 
the judge's remarks on sentence assumed that she had been 
quite in control of her body and able to make deliberate 
decisions at the time of the birth of her baby. As the

36 Judgment, Court of Criminal Appeal, 13 July 
1978, pp.2-3.
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later medical evidence showed, this was gross ignorance of 
the physiological effects of giving birth, any birth, not 
just the first. The male police who questioned her and 
the male lawyers who represented her can hardly be blamed 
for having no personal knowledge of giving birth - what is 
interesting is that in the absence of knowledge and 
despite the indications in her record of interview that 
she had been at least confused and dazed at the time she 
was immediately blamed, whereas the other women were 
pitied.

One reason may have been the prejudice created by the 
fact that she had three other ex-nuptial children. 
Elizabeth lived in a very small country town and though it 
seems she was generally well-regarded it is likely that 
the townspeople were critical of her having a number of 
ex-nuptial children from different and casual 
relationships. Even in sophisticated circles this would 
be likely to excite critical comment. It is interesting 
that in his submissions on sentence her counsel obviously 
felt constrained to address this question by saying that 
the town where she lived was a very small hamlet where 
there were not very many suitable men. She was no young 
girl the world could excuse for her pregnancy on the basis 
of a first mistake. She had done the same thing three 
times before.

Elizabeth's treatment by the criminal justice system 
should be compared to that experienced by another young 
woman charged with the murder of her four month old baby 
only two months before. This woman, whom I shall call 
Pauline, had been experiencing severe difficulty in coping 
with her baby and had been under medical care in the weeks 
before the homicide. She dropped her baby over a cliff. 
Pauline was allowed bail from her first court appearance 
after her lawyer put a spirited argument, calling medical 
evidence to support him, that without immediate and 
intensive psychiatric care she would suffer lasting harm 
from the tragedy. He argued that this care could not be



304

obtained in gaol. She was released on bail to attend a 
private psychiatric clinic. She also pleaded guilty to a 
lesser offence than murder, though in her case it was 
infanticide, and at her trial some two months after 
Elizabeth had been sentenced she was given a five year 
bond.

A significant difference between the two cases is 
that Pauline was married with a husband who, certainly 
after the event, was concerned and supportive. She had 
indicated her weakness before the offence by the 
appropriate feminine behaviour of ■ consulting q doctor 
which also meant that there was evidence that could 
quickly be called for the bail application. Elizabeth, on 
the other hand, was a woman who had already demonstrated, 
and three times, in the conception and birth of her 
earlier three ex-nuptial children that she was not 
responsible.

There is a final instructive comparison between 
Elizabeth's case and Rosemary's, the young girl who also 
gave birth in a toilet but was charged with manslaughter 
only and not indicted. By some irony precisely the same 
prosecution, defence and medical personnel were involved 
in each case, in Elizabeth's in respect of an offence in 
December 1977 and in Rosemary's in respect of an offence 
in September 1979, two years later. The same detective 
interviewed Rosemary as had interviewed Elizabeth; the 
same lawyer appeared for her at her committal and the same 
doctors conducted the post-mortem and pathological tests. 
One cynical conclusion as to why Rosemary's treatment by 
the criminal justice system and at the hands of these 
people was so very much better than Elizabeth's would be 
that they had all learned much more about the subject 
after the experience of the public campaign in Elizabeth's 
case and her successful appeal in mid-1978. Rosemary's 
record of interview with the police discloses none of the 
leading questions or punitive attitude that are so marked 
in the earlier interrogation of Elizabeth by the same
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police officer. At her committal the same solicitor who 
two years earlier had acted for Elizabeth and did not 
tender any medical evidence, cross examined the 
prosecution doctor skillfully, obtaining the necessary 
concession that breathing could have taken place inside 
the mother’s body. On the basis of this evidence he was 
able to put the somewhat esoteric argument that the 
prosecution could not prove that the child had a separate 
existence. While unsuccessful at the committal this 
argument was one of the bases of the successful no bill 
application.

2. Murder or infanticide?

I have discussed whether the women in these cases 
were, and should have been, charged with murder, 
manslaughter or indeed any homicide offence. The next 
question is whether in those cases where there was 
evidence of intent to justify a murder charge any 
consideration was given to a charge of infanticide 
instead. Given that these modern neonaticides seem to be 
precisely the sorts of cases in respect of which the 
specific offence of infanticide was created it is 
interesting that in no case was the woman charged by the 
police with that offence and in only one case was she 
indicted with it, and that only after the intervention of 
the Solicitor-General in response to a no bi 11 
application. That woman, Susan, was initially charged 
with murder as was Elizabeth whose case has been described 
above.

Susan was charged by the police with the murder of 
her newborn child because of the medical evidence that the 
child had probably died from suffocation due to a pipe 
cleaner tied tightly around its neck. After she was 
committed for trial on that charge her solicitors made a 
no bill application essentially contesting the supposition 
as to the cause of death. The forensic experts at the 
committal had not been prepared to exclude other possible
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causes of death arising independently of any overt acts by 
Susan.

A narrow approach to this no bill application would 
have been to say that the cause of death and so any 
culpability in Susan was an issue to be determined by a 
jury and that accordingly she should placed on her trial 
for murder because a properly instructed jury could come 
to the opinion on the basis of the depositions that she 
had caused the death of the child by strangulation. The 
Attorney's advisers did not take such a narrow approach, 
however. The Solicitor-General, while concluding that 
there was material to justify the presentation of an 
indictment for murder, took the broader view that matters 
of grave public policy were raised by the question of the 
appropriate charge.

The significance of a murder charge rather than 
infanticide is of course that until very recently and 
after the period of this study a life sentence was 
mandatory on conviction of an adult offender for murder. 
Section 19 of the Crimes Act now provides that a life 
sentence is not mandatory where "the person’s culpability 
for the crime is significantly diminished by mitigating 
circumstances, whether disclosed by evidence in the trial 
or otherwise" but this proviso was not inserted until 
1982. Prior to that time there could be no recognition in 
sentence of an adult offender for murder of any mitigating 
circumstances such as those said to commonly attend the 
homicide of a newborn and no recognition in the charge 
itself of these mitigating factors. These were the very 
reasons that led to the specific offence of infanticide as 
discussed in earlier chapters.
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The Solicitor-General in Susan’s case relied on the 
remarks of Barry J. in R . v . Hutty3 7 and the then 
mandatory life sentence for murder to recommend that cases 
which prima facie fall within the terms of section 22A of 
the Crimes Act should be investigated by the prosecution 
to ascertain whether there is any evidence that the 
balance of the mind of the accused was disturbed within 
the meaning of the section. If such evidence was found to 
exist then unless the disturbance of mind was such as to 
amount to insanity the charge to be proferred should be 
that of infanticide and not murder.37 38 Accordingly in 
Susan's case the prosecution were directed to obtain 
further medical and psychiatric evidence and on the basis 
of this evidence Susan was indicted for infanticide rather 
than the committal charge of murder.

This recommendation was made in 1981, at the end of 
my survey period, and so I have not been able to determine 
if that advice has been followed in other cases. Watson 
and Purnell in their annotated Crimes Act have continued 
to indicate in respect of infanticide that "this offence 
is available as an alternative verdict upon the trial of a 
woman for the murder of her child (s 22A( 2)), and it will 
seldom be charged as a substantive offence, although it 
may be (s 22A(1))."39 As indicated in earlier chapters 
the cases in this study to 1981 support the observation 
that the prosecution practice is not to charge infanticide 
as a substantive offence. There was only one other case 
apart from Susan's where an indictment was laid for 
infanticide and, in that case, apparently by arrangement 
between prosecution and defence, the indictment of 
infanticide and plea of guilty to that offence were

37 [1953] VLR 339 - discussed in the Chapter on 
modern infanticide law.

38 Report of the Solicitor General on the no bill 
application, 29 April 1981, pp.10-11.

39 Watson, R. & Purnell, H. , Criminal Law in New 
South Wales (2nd edn), Law Book Co., Sydney, 1981, Vol.l.
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withdrawn and an indictment and plea of guilty to 
manslaughter substituted. There were, however, five cases 
where a verdict of guilty of infanticide was entered by 
way of plea in discharge of an indictment for murder.

As discussed in the chapter on Modern Infanticide Law 
it is sometimes said that it is inappropriate for the 
Crown to charge infanticide and so assume the burden of 
proving that the woman suffered a disturbed mental state 
when it cannot compel the accused to submit herself to 
medical or psychiatric examination. Susan's case shows 
that this difficulty is probably more theoretical than 
real. Susan agreed to examination by a Crown psychiatrist 
and in all homicide cases it was at the time of this study 
the practice for a psychiatrist retained by the Crown to 
interview the accused while on remand in gaol. The person 
accused of homicide always had the right to refuse this 
examination but many would not have been aware of this and 
it was never availed of.

In any event, as will be discussed shortly, the key 
evidence for the Crown as to a disturbance of balance of 
mind in Susan's case was that given by an obstetrician she 
had consulted immediately after the birth who, had he been 
reluctant, could have been compelled to give evidence. In 
all the cases subsequently disposed of as infanticides 
there was medical or psychiatric evidence available to the 
Crown as to disturbed mental state from doctors the woman 
had already consulted prior to the homicide.

Susan's case does illustrate, however, that the Crown 
may lose much of its bargaining power in relation to plea 
by charging the lesser offence only. Susan pleaded not 
guilty to infanticide. On the second day after most of 
the prosecution evidence had been given the jury was 
discharged on an application by her lawyer pursuant to the 
proviso to section 24 of the Crimes Act. Section 24 sets 
out the punishment for manslaughter and provides that "in 
any case, if the Judge is of the opinion that, having
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regard to all the circumstances, a nominal punishment 
would be sufficient, he may discharge the jury from giving 
any verdict, and such discharge shall operate as an 
acquittal". Section 24 applied because section 22A 
provides that infanticide is to be punished as for 
manslaughter. The Crown Prosecutor did not oppose this 
application.40 Susan then pleaded guilty to the lesser 
charge of concealment of birth.

In Susan’s case,in the absence of the pressure of a 
murder charge, the bargain struck with the prosecution 
appears, from the trial transcript, to have been a plea of 
guilty to concealment of birth in return for no opposition 
from the Crown to the application under section 24 of the 
Crimes Act for discharge of the jury. Having only charged 
infanticide the same inducement did not exist for a plea 
to that offence and the area of negotiation for a plea 
necessarily related to lesser offences.

3. The effects of childbirth:____A medical or a
psychiatric condition?

in the one case where the Crown assumed the 
responsibility for proving infanticide, that is showing 
that the balance of the woman's mind was disturbed "by 
reason of her not having fully recovered from the effect 
of giving birth" it is interesting that they did so by the 
use of medical rather than psychiatric evidence. When the 
Solicitor General recommended that further medical and 
psychiatric evidence be obtained in Susan's case there was 
already available to the Crown a report of the Crown 
consultant psychiatrist whom Susan had seen shortly after 
her committal and her application for a no bill. This 
report was not a satisfactory examination of her state of 
mind at the time of giving birth. In fact scarcely any 
reference was made to this at all, the psychiatrist

40 Transcript of evidence, second day, 22 October 
1982, pp.21,23.
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placing more significance on the utilisation of a charge 
against her so as to require her to obtain psychiatric 
help. Quite why psychiatric help was required was unclear 
- the psychiatrist only referred to the fact that Susan 
had been exposed to "a very severe physical and 
psychological trauma", "a very bad experience" and "a 
dreadful experience". His conclusion was:

It is my submission that her application for "no 
bill" which I understand was made by her lawyers 
should be approached from point of view of 
necessity for psychiatric help and advice during 
the next 6-12 months. If "no bill" is granted 
then * there is no way of influencing her to 
consult a psychiatrist. If, however, she is 
"bent over" on a "broken down charge" of 
manslaughter the condition of consulting a 
psychiatrist could be imposed. ... I think she 
suffered sufficiently for us to be kind and 
considerate in her predicament which is here 
recommended.41

There was insufficient in this report as to the 
accused’ s state of mind to determine the basis of any 
"broken down charge" of manslaughter - whether it be 
diminished responsibility, infanticide or simply being 
"kind and considerate".

As well as this consultant psychiatrist’s report 
there was available to the Crown evidence at the committal 
from Susan' s local G.P. and family doctor who was an 
obstetrician at the local hospital. He had seen her on 
the afternoon after the birth and operated on her to 
repair damage to her organs caused by the precipitate 
nature of the birth. The Solicitor General suggested 
further evidence be obtained from this doctor and from 
another psychiatrist.4 2 This second psychiatrist did not 
interview Susan and so could only comment on the

41 Dr. O.S., report undated but apparently January 1981, p.2.
4 2 Report of the Solicitor General on the no bill 

application, 29 April 1981, p.13.
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transcript and other reports. This psychiatrist 
considered her state of mind in far more detail but his 
report shows strikingly the lack of correspondence between 
psychiatric concepts and the legal categories they must be 
forced into. He reported that Susan was probably 
suffering "a mental state representing an altered form of 
consciousness" and that this changed state of 
consciousness and awareness would "significantly reduce 
her capacity to form a rational intent to harm her child". 
He concluded that at the time "she was overtly psychotic, 
that her awareness, capacity to form any intent and 
general mental state, would be so severely impaired as to 
diminish her responsibility for any consequent action".43

It is evident that there is a confusion here between 
lack of intent and diminished responsibility (which of 
course assumes the requisite intent for murder), and no 
specific reference to infanticide as opposed to diminished 
responsibility. It may well be that this suggests the 
distinctions the law attempts to draw in these matters are 
unreal. The Crown psychiatrist commented on this second 
report noting the confusion in relation to intent and 
diminished responsibility. He maintained that Susan 
should be charged with manslaughter saying she suffered 
from diminished responsibility.44 There may have been a 
confusion with infanticide here as the burden of proving 
diminished responsibility is on the accused ^section 
23A(2)) - it is a defence, not a distinct offence.

In the event a charge of infanticide was laid and at 
the trial the principal evidence in support of this charge 
came not from either of these psychiatrists but from the 
G.P. It may, of course, be that the Crown was planning to 
call the psychiatrists in support, but the evidence of the 
G.P. was sufficient to make out the offence. This is

4 3 

4 4

1981.

Dr. H.J., report dated 29 May 1981.
Further report of Dr. O.S., dated 4 September
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shown by the fact that the charge was withdrawn from the 
jury under section 24 of the Act before any psychiatric 
evidence as to her mental state had been called.

The evidence of the G.P. was compelling. He gave 
evidence4 5 that on the afternoon after she had given birth 
Susan was in shock, agitated, bleeding and in severe pain. 
On the basis of this examination in his surgery the G.P. 
admitted Susan to hospital and later operated on her to 
repair the damage caused by a second degree perineal tear, 
that is a tear in the peroneum and floor of the pelvis. 
He said that this tear would have been caused by a 
precipitate birth which must have taken place with an 
extreme degree of expulsive force and an extreme degree of 
pain. He said .that the pain at the moment of birth would 
have been excruciating and she would have been in 
considerable pain after because of the lacerations of the 
peroneum resulting from an uncontrolled birth. He 
testified that this pain would have made her act in "an 
irrational manner" particularly as she had had no 
emotional support in the course of the labour. He said 
that her irrational behaviour could have continued for 
some days afterward even after the pain was removed but 
would at least continue until that time. He himself did 
not use the phrase "balance of her mind" but agreed with 
the prosecutor’s proposition that the facts as he had 
described them would have affected the accused's balance 
of mind at the time of birth.45 46 To the further question 
"Would it be correct to say that the balance of her mind 
would have been disturbed from the period beginning with 
labour until two or three days after the birth?" the 
doctor answered "Yes".47

45 Dr. A.W., transcript of evidence, Thursday 21 
October 1982, pp.11-18.

4 6 Ibid., p.14.
47 Ibid.



Susan did not learn the result of her first no bill 
application, which prompted the Solicitor General's 
recommendation and further enquiries, until three days 
before her trial was to take place.48 This was two years 
after the alleged offence, and a year after her no bill 
application was lodged. (To be fair to the Crown it seems 
that some of this delay may have been at the hands of her 
own lawyers.) It was the first indication that she was to 
be charged with an offence less than murder.

That trial did not proceed because Crown witnesses 
were not available. Her new lawyers made a second no bill 
application4 9 which was unsuccessful and she was 
eventually placed on her trial for infanticide three years 
after the birth of the baby. Susan was on bail throughout 
this time but three years is a completely unacceptable 
period of time for a charge of this seriousness to be 
hanging over the head of any defendant, let alone such a 
young person.

As we have seen it was medical rather than 
psychiatric evidence that also made sense of what would 
otherwise be regarded as cold-hearted and fairly bizarre 
actions by Elizabeth in leaving her baby in the unsewered 
pan. This evidence was obtained after conviction, before 
the appeal. The only expert evidence as to her state of 
mind that was placed before the trial judge on her plea 
were brief reports from two psychiatrists, one the 
psychiatrist visiting the gaol who had interviewed 
Elizabeth, apparently at her request, shortly after her 
remand, and the other from the Government consultant 
psychiatrist who at this time interviewed all prisoners 
charged with homicide offences. It can be seen that

4 8 The trial was listed for Monday 19 October 1981 
and she was notified of the result of the no bill 
application on Friday 16 October 1981.

4 9 Dated 26 October 1981.
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neither of these reports were specifically obtained by the 
defence with a view to presentation of her case.

Both reports make some brief reference to the 
possible mental effects of the physiological state of 
giving birth. The gaol psychiatrist records that 
Elizabeth "remembers having been in a dazed, confused 
state and has no clear recollection of the sequence of 
events". He states: "It is possible that at the time of 
the offence she was in a state of confusion related to the 
physiological state of labour" but nevertheless expresses 
the punitive view that "She has no rational explanation 
for the offence".50 This report was in fact tendered by 
the defence on Elizabeth's plea and makes it all the more 
extraordinary that no further medical evidence amplifying 
these points was presented by the defence.

The G o v e r n m e n t  p s y c h i a t r i s t  n oted that 
"Retrospectively it would appear that she must have been 
at the time of labour mildly confused and depressed, as it 
is not unusually seen, especially in the circumstances 
during which she gave birth to a baby and subsequently 
conducted herself in a manner which led to the present 
charge". He notes that Elizabeth stressed that "she did 
not intend to kill her baby". This psychiatrist then 
concluded that "It is my opinion that the accused suffered 
and still does suffer from a Depressive Illness which was 
deepened and aggravated in the last weeks of her pregnancy 
and was in evidence at the time of confinement in the 
circumstances described in the depositions". He does not 
indicate the material on which he relies to support this 
view:- the report consists only of a personal history 
given by Elizabeth, the comments already quoted and the 
further comment that she was "emotionally upset, tearful 
and depressed" during her intervi ews with the 
psychiatrist. There is no reference to any incident, 
behaviour or feelings to support the statement that she

5 0 Dr. S.G., report dated 10 January 1978.



315

was suffering from a depressive illness in the last weeks 
of her pregnancy.51

On the basis of this report it is understandable that 
the Crown would accept the plea of guilty to manslaughter 
on the basis of diminished responsibility, perhaps 
considering that it is for the accused to determine 
whether or not she had the intent to justify the murder 
charge despite the denials recorded in this report. What 
does seem odd, however, is that no attention appears to 
have been paid at all by the prosecution to the 
possibility of an offence of infanticide which could well 
have been suggested by both these reports.

These two cases show that in respect of neonaticides 
a medical explanation based on the physical effects of 
giving birth may offer a more coherent explanation of the 
woman's actions or inactions (and other elements of the 
offence such as intent) than the efforts of psychiatrists. 
Psychiatrists of course may have a greater role to play in 
cases where there is a greater lapse of time between birth 
and the homicide and so the physical effects of birth are 
less immediate. These cases will be examined in the next 
chapter. It seems striking that despite their initial 
medical training the psychiatrists who took part in these 
two cases generally placed very little emphasis on the 
dramatic physical effects of giving birth. The only real 
exception was the second psychiatrist consulted in Susan's 
case who noted in his report that she must have suffered 
considerable pain from the second degree perineal tear.

The model adopted for explanation of the women's 
actions in these cases, medical or psychiatric, may have 
significant implications for sentencing. A court is less 
likely to see a woman charged with the homicide of her 
newborn baby in need of continuing psychiatric care if the 
explanation for her conduct is founded on the extreme

5 1 Dr. O.S., report dated 8 March 1978.
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temporary physical effects of giving birth. If, however, 
she is said to have been suffering " a depressive illness" 
or "an immature personality disorder" (both psychiatric 
designations given to Elizabeth) then it is more likely 
that a judge will see this as a continuing condition in 
need of psychiatric attention. Certainly this is the 
perception of the psychiatrists themselves as is indicated 
by the Government consultant psychiatrist's view in 
Susan's case that the criminal justice system should be 
used to impose on her a condition of consulting a 
psychiatrist. It may be that a defendant in such a case 
would benefit from some professional counselling but, in 
my view, unless there is some real indication of a serious 
and continuing mental disorder that should be a matter for 
her choice, rather than a requirement of the law.
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CHAPTER 9

THE MEDICAL FOUNDATION FOR INFANTICIDE RECONSIDERED

In the first part of this thesis I argued that the 
offence of infanticide developed in response to what was 
perceived to be the tragic social situation and pressures 
on a woman who murdered her illegitimate new born. To a 
large extent the medical terminology was a gloss which 
built on widespread notions of female frailty to 
legitimate what was essentially a recognition of 
environmental stress. The medical analogy was stretched, 
almost to breaking point, by the addition of the reference 
to lactation when the requirement that the child be newly 
born was deleted.

Even before this 1938 amendment there was a body of 
psychiatric opinion that there was no such thing as a 
specific disturbance of mind related to lactation.1 In 
subsequent years the dominant psychiatric opinion has been 
that mental illness following childbirth is no different 
from mental illness at any other time.

The law has also changed. In 1957 the defence of 
diminished responsibility was introduced into English 
criminal law. Section 2(1) of the Homicide Act 1957 
provides as follows:

Where a person kills or is a party to the 
killing of another, he shall not be convicted of 
murder if he was suffering from such abnormality 
of mind (whether arising from a condition of 
arrested or retarded development of mind or any 
inherent causes or induced by disease or injury) 
as substantially impaired his mental 
responsibility for his acts and omissions in 
doing or being a party to the killing.

1 Morton, J.H., "Female Homicides" Journal of 
Mental Science 80, 1934, pp.64-74.
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Section 2(3) provides that where the defence is made out 
the defendant shall be convicted of manslaughter, not 
murder. The defence was incorporated into New South Wales 
law in similar terms in 19742 (by Act No. 50). On its 
face the defence would appear to include an abnormality of 
mind due to childbirth, as well as to any other cause.

The combination of these factors has led to a debate 
in the United Kingdom as to whether the specific offence 
of infanticide should be retained. In this Chapter I 
examine that debate, the medical premises of the offence 
and its relationship to and degree of overlap with 
diminished responsibility.

The issues to be examined were first highlighted in 
the Report of the Home Office Committee on Mentally 
Abnormal Offenders ("the Butler Committee") published in 
1975.3 This was the catalyst for the debate in the United 
Kingdom. The first choice of the Committee in relation to 
diminished responsibility and infanticide was that the 
mandatory life sentence for murder be abolished.4 This 
would remove the necessity for both the defence of 
diminished responsibility and the offence of infanticide 
which should also be abolished. If the mandatory life 
sentence was to be retained then diminished responsibility 
should also be retained as a defence (although related to 
forms of mental disorder as defined in Section 4 of the 
Mental Health Act 1959) but infanticide abolished.5 There 
were three reasons given for recommending the abolition of 
infanticide:

2 S23A Crimes Act 1900 (NSW) inserted by Act No. 
50 of 1974.

3 Committee on Mentally Abnormal Offenders,
Report, Cmnd. 6244 HMSO, London 1975.

5

Ibid., para.19.14. 
Paras.19.17,19.22.
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1. What were assumed to be the medical premises of the 
offence were considered to be no longer relevant 
because "puerperal psychoses are now regarded as no 
different from others, childbirth being only a 
precipitating factor";6

2. In any event mental illness is not a significant 
cause of infanticide. Operative factors are more 
likely to be "the stress of having to care for the 
infant, who may be unwanted or difficult, and 
personality problems; to some extent these affect 
the father as well as the mother and are not 
restricted to a year after the birth";7 and

3. Where the homicide was the result of mental illness 
then a specific offence was unnecessary because 
diminished responsibility "is so widely interpreted 
that it would in practice cover all cases of 
infanticide by a woman whose balance of mind is 
disturbed."8

1. The nature and origin of post natal mental illness: 
Is there a case for special legal treatment?

The first issue in the debate as to the retention of 
infanticide as a specific offence is whether there is 
anything unique and specific about mental disorder after 
childbirth. There is a greater case for a distinct 
offence if post natal mental disorder is a distinct 
disease. The question has most often been addressed in 
relation to the most severe forms of mental illness, where 
the woman is clearly recognised as ill and often 
hospitalised. As I have shown in the material dealing 
with the history of infanticide, in the nineteenth century

6 Para.19.23.
7 Ibid.
8 Para.19.22.
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insanity (what would now be called psychosis) in women was 
regarded as arising from the various aspects of their 
reproductive functions. Thus psychiatrists even to the 
early years of this century spoke of the insanity of 
pregnancy, puerperal insanity, insanity of lactation and 
insanity of the climacteric.9

By the 1920’s, however, textbook writers were arguing 
that the category "post partum" or "puerperal" psychosis 
had no validity and should be abolished.10 In the 
following years this became the dominant view. Both 
English and American registers of psychiatric disorders 
advise against the use of the term "puerperal psychosis" 
because there is no demonstrated difference in symptoms 
and outcome to psychoses at other times of life.11 The 
most recent edition of the Diagnostic and Statistical 
Manual of the American Psychiatric Association DSM-lll-R 
(1987) contains no distinct entry for "post partum 
psychosis".12 J.A. Hamilton argues that the historical 
shift in attitude towards post partum psychosis was due to 
the development of a system of classification of 
psychiatric illness according to symptom or clusters of 
symptom rather than etiology i.e. cause.13 This meant 
that post partum psychosis ceased to be regarded as a

9 Baker, J., "Female Criminal Lunatics" Journal of 
Mental Science, 1902, pp.13-28; Hopwood, J.S., "Child 
Murder and Insanity" Journal of Mental Science 73, 1927, 
pp.95-108.

10 Hamilton, J.A., "The Identity of Post Partum 
Psychosis" in Brockington, I.F. and Kumar, R. (eds), 
Motherhood and Mental Illness Academic Press, London 1982 
at p.2. See also Morton, op. cit.

11 Tonge, B.J., Post Natal Mood States: Mother- 
Child Interaction and Child Development M.D. Thesis, 
University of Melbourne 1984, p.24.

12 American Psychiatric Association, Diagnostic and 
Statistical Manual of Mental Disorders (Third Edition - 
Revised) American Psychiatric Association, Washington DC 
1987.

1 3 Hamilton, op. cit., p.2.
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specific disease because different women suffering mental 
disturbance after childbirth exhibited different symptoms.

In the last few years there has been a resurgence of 
interest in post natal mental illness. Several studies 
have demonstrated that the rate of admission of women to 
psychiatric hospitals with depression or other psychosis 
is lower than average during pregnancy and rises to 
several times the expected rate for new episodes during 
the first three months after parturition (i.e. giving 
birth).14 This appears to demonstrate a causal 
relationship (although it is unclear if psychological or 
physiological) between the development of the illness and 
parturition and the early post natal period.15 A number 
of psychiatrists have begun to advance the view that 
puerperal psychosis is: distinct from psychosis that 
develops at other times.

Drs. Brockington, Winokur and Dean, for example, at 
the University Hospital of South Manchester claim to have 
ascertained different patterns of symptoms in women who 
were admitted to hospital after childbirth and those who 
were not. They state that the marked features of 
puerperal psychosis (which may be either manic or 
melancholic i.e. depressive) are acute onset within the 
first two to three weeks after birth, excellent prognosis, 
and duration (with modern drugs) of approximately two 
months.16 On the basis of Hopwood’s analysis of Broadmoor 
admissions in the first twenty-five years of the century 
they argue that infanticide is uncommon in puerperal 
psychosis. It is more common in cases of mental disorder

14 Pugh et al in New England Journal of Medicine
268, 1963, 1224 and Kendell et al (1976) cited in Tonge,
op. cit.

15 Ibid. See also Brockington, Winokur and Dean in 
Brockington and Kumar (eds), op. cit.

15 Brockington and Kumar, op. cit., at pp.46-47.
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persisting or developing later in the post natal period, 
what Hopwood had described as "lactational insanity".17

Estimates of the incidence of puerperal psychosis, 
and the incidence of infanticide in cases of puerperal 
psychosis, are generally low. Hemphill states that there 
are about twelve cases of puerperal psychosis per 10,000 
confinements in England and Wales.18 On the basis of the 
total number of infanticides (it is unclear if he refers 
to convictions or homicides considered infanticides) over 
a ten year period he estimates that the risk of 
infanticide is about one in every fifty cases of puerperal 
psychosis.19 This is to assume, however, that all 
infanticides reflect a puerperal psychosis in the mother 
and as d'Orban has established that it is not the case.20 
The Royal College of Psychiatrists estimated that there 
were only about five cases per year in England and Wales 
of puerperal psychosis resulting in child killing.21

In conj unction with this revised interest in 
puerperal psychosis there has been some attention in 
recent years to less severe, and more common, forms of 
mental disturbance after childbirth. Several writers22 
have posited a spectrum of disturbances ranging from the 
least severe and most frequent "maternity" or "third day"

17 Ibid., p.55.
18 Hemphill, R.E., "Infanticide and Puerperal 

Mental Illness" Nursing Times, 3 Nov. 1967, p.1473.
19 Ibid.
20 d’Orban, P.T., "Women Who Kill Their Children", 

Brit. J. Psych. 134, 1979, pp.560-71.
21 Bluglass, R., "Infanticide", Bulletin of the 

Royal College of Psychiatrists, 1978, p.139.
22 For example, Pitt, B., "Atypical Depression

Following Childbirth", Brit. J. Psych. 114, 1968, pp.1325- 
1335 and "Maternity Blues" Brit. J. Psych. 122, 1973,
pp.431-433; Tonge, op. cit., at p.25; Dalton, K., 
Depression After Childbirth Oxford University Press, 
Oxford 1980; Brockington and Kumar, op. cit.
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blues, to psychosis, with post natal depression not 
amounting to psychosis in the middle.

"Maternity blues" consist of transient mild 
depression in the first few days after delivery.23 The 
reported incidence of tearfulness, anxiety and mild 
confusion commencing three to four days after delivery 
varies from fifteen to eighty per cent of mothers but the 
majority of studies have found an incidence of between 
fifty and seventy per cent.24 A recent Melbourne study 
found an incidence of maternity blues of forty-nine per 
cent in the first ten days after delivery in a sample of 
married women with uncomplicated deliveries.25

Although distressing at the time, particularly when 
the baby has been eagerly awaited, maternity blues are 
generally fleeting. For most women there are no long term 
consequences, although there is some evidence that women 
who have maternity blues may be more likely to develop the 
next most serious form of disturbance, post natal 
depression.26 This is a significantly disabling condition 
which may persist for some time. The symptoms include 
depression, tearfulness, feelings of guilt for not caring 
enough for the baby, anxiety, irritability, fatigue and 
feeling unable to cope.27

There is far less agreement in the literature about 
the definition and incidence of post natal depression 
which lies between maternity blues, and the puerperal 
psychoses (i.e. very serious disturbances requiring

23 Tonge, op. cit., p.5; Kumar, R., "Neurotic 
Disorders in Childbearing Women" in Brockington and Kumar 
(eds), op. cit., at p.119 and Pitt (1968) and (1973), ibid.

24 Ibid.
2 5

2 6

2 7

Tonge, op. cit., p.162. 
Pitt (1968) op. cit. 
Pitt (1968) op. cit.
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hospitalisation). Dr. Bruce Tonge in his M.D. thesis for 
the University of Melbourne in 1984 reviewed a 
representative sample of studies and found estimates of 
incidence ranging from 4.5% (in a study which defined 
depression as that which had required three or more 
consultations for a psychological disorder) to forty-one 
per cent (including cases where no treatment was 
required).28 The leading British study, by Dr. Brice Pitt 
in 1968 found an incidence of 10.8% in the first eight 
weeks.29 In his own study of women delivered by a group 
general practice in the Melbourne suburb of Dandenong, Dr. 
Tonge found an incidence of forty-five per cent.30 He 
defined post natal depression as symptoms of depressed 
mood, irritability, anxiety, guilt, hypochondriasis and 
dependency for a continuous period of at least seven weeks 
at some stage during the first ten months post partum.31 
He used the same questionnaire as Pitt but found that 
compared to Pitt’s eleven per cent, twenty-two per cent of 
his subjects developed depression in the first eight weeks 
after delivery.32

Even adopting the lower figure found by Pitt there 
appears to be a clear association between the puerperium 
and depression. Pitt notes that the incidence of 
depression he found in the puerperal period was at least 
six times more than the incidence of depression one would

28 Ryle (1961) and Dalton (1971) cited in Tonge, 
op. cit., pp.25-28.

29 Pitt (1968) op. cit. See also Kumar, R., op. 
cit., pp.71-72.

30 Tonge, op. cit., p.162.
31 Ibid.
32 Ibid., p.177. As an explanation for the 

discrepancy between his findings and those of Pitt and 
others, Dr. Tonge notes that he used monthly 
questionnaires rather than retrospective assessment and 
that his drop-out rate was very low. In some studies the 
drop rate has been high yet these women who are therefore 
not counted are likely to be the very women who are depressed.
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expect on the basis of chance.33 Tonge noted that the 
general prevalence rate for neurotic disorder in women of 
childbearing age is about ten per cent - far less than the 
forty-five per cent incidence of depression he found in 
the year after childbirth.34 Tonge also found a high 
incidence of child maltreatment. Five of the women who 
were depressed (i.e. nine per cent of the depressed group) 
had assaulted their baby at least once, though most 
without causing injury.35 36 37

It seems clear that there is a temporal relationship 
between mental disturbance, particularly depression, and 
recent parturition. What is not clear is what aspect of 
childbirth or the care of the child causes the depression. 
Explanations have ranged from those that look to 
physiological causes, in particular the dramatic hormonal 
changes associated with parturition, to psychological and 
social factors. The most well known (to a lay person) 
exponent of the hormonal theory is Dr. Katherina Dalton, 
who is also known for her work on premenstrual tension. 
Dr. Dalton relates the emergence of post natal depression 
to a fall in progesterone levels in the mother' s body 
after birth and has developed a treatment regime (which is 
sometimes also used as a preventative) of injections of 
progesterone.3 6

There are other proponents of hormonal explanations3 7 
but although frequently advanced or suspected as a cause 
there is little hard evidence to support the hormonal 
explanation in relation to the more severe disorders. 
Drs. Brockington et al, for example, suggest that the

33 Pitt (1968), op. cit., p.1331.
34 Tonge, op. cit., p.179.
35 Ibid., p.185.
36 Dalton, op. cit.
37 For example, Hamilton, op. cit.; and Tonge, op. 

cit., at least in relation to maternity blues (p.167).
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hormonal explanation is a minority view.38 Dr. Tonge in 
his Australian study found, in common with Dalton, that 
women with puerperal depression were more likely to have 
had a history of premenstrual tension than those who were 
not depressed. He also found that puerperal depression 
has its peak increase in the month after delivery.39 He 
states that his findings are "consistent with"40 the 
conclusion that puerperal depression is due to hormonal 
changes after parturition but that "although an organic 
predisposition to depression may be a necessary pre
condition it is unlikely to be a sufficient cause."41

There is less controversy that "maternity blues" i.e. 
the mildest and most frequent form of disturbance are 
physiological in origin. Numerous studies have 
demonstrated that the "blues" are experienced across 
social class, in different cultures, and irrespective of 
difficult labour or delivery, money worries, problems with 
housing, marital status or other personal or social 
factors.4 2

Several commentators have stressed psychological 
rather than physiological factors in the origin of more 
serious post natal depression. Melges43 examined one 
hundred mental patients where the illness had begun within 
one month pre partum to three months post partum and the 
patients' psychiatrists considered the birth to have

112.
3 8 Brockington and Kumar (eds), op. cit., pp.56,

3 9 Tonge, op. cit., p.181.
4 0 Ibid.
4 1 Ibid., p.203.

and
pp.5

42 Stein, G., "The Maternity Blues" in Brockington 
Kumar (eds), op. cit., p.149; Tonge, op. cit., 
-17,166.

4 3 Melges, F .T ., "Post Partum Psychiatric
Syndromes" in Bardwick, J.M. (ed), Readings on the 
Psychology of Women Harper and Row, New York, 1972.
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played a causal role. He found that some women showed no 
sign of disorder due to endocrine change and some women 
who had adopted infants experienced the same symptoms. 
Asch and Rubin4 4 have also described cases of post partum 
reactions where hormonal and physiological changes could 
play no part, being an adopting mother, a grandmother who 
reacted adversely to the birth of her grandchildren and a 
new father. Melges found that conflict over mothering was 
the area of greatest difficulty for the women.44 45 This was 
often due to hostility in relation to their own mothers 
coupled with their identification with them as a result of 
the pregnancy and birth. Some women over-identified with 
the baby finding it difficult to change from the role of 
being cared for to assuming the caretaking role.46 Lack 
of feedback from the baby, lack of support from the 
husband and difficulty in coping with the tasks of 
mothering were also frequent problems.47

A stress on the psychological significance of 
childbirth (or child care) has been echoed by other 
writers. Kumar agrees that childbirth may recall for the 
woman a disturbed relationship to her own mother, or the 
baby’s extreme dependency may arouse for the woman a wish 
to be cared for herself like a child.48 In this sense 
childbirth can be a significant maturational crisis. 
Kumar also notes that other factors may be significant, in 
particular unresolved grief and guilt about a past

44 Asch, S.S. and Rubin, L.J., "Post Partum 
Reactions: Some Unrecognised Variations" Am. J .
Psychiatry 131, 1974, p.870.

Melges, op. cit., p.287. 
Ibid., p.289.
Ibid.

48 Kumar, op. cit., pp.82-83; Slater, A.L., 
"Infanticide - A Report of Two Cases" Med. J. Aust. 1, 
1961, p.819. Asch and Rubin, op. cit., also assert that 
the primary psychological factor in post partum reactions 
is the mother’s (or father’s) own relationship to her own 
mother.
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abortion which may be reawakened by this subsequent 
pregnancy; a disturbed relationship with the woman’s 
parents in early childhood and a lack of support or 
disharmony in the woman's own marriage.49 50 Many of these 
features were present in the cases in this study. Two of 
the women had had abortions at the urging of their parents 
against their own wishes and several of the women had very 
hostile relationships with their mothers. As noted 
earlier, lack of support from the man or conflict in the 
marriage was also a significant feature in many cases.

A feminist analysis of post natal depression by 
Oakley stresses the association between hospital birth, 
and a high degree of medical intervention in the birth, 
and depression. She argues that the resulting experience 
of loss of control over their own bodies leads to 
depression, which can be exacerbated by the loss of 
identity and social isolation due to giving up work and 
lack of support from the spouse.5 0

One final form of disturbance that is described as 
occurring in the puerperium is bonding failure between 
mother and child which interferes with the mother's 
ability to care for the child.51 52 This is generally not 
considered to be a mental disorder in itself, although it 
may be a consequence of post natal depression,5 2 but as 
will be discussed the Royal College of Psychiatrists were 
anxious to include it within the ambit of infanticide. 
There is some suggestion that the risk of injury, at worst 
homicide, is greater in relation to a failure to bond with

49 Kumar, op. cit., pp.87,107-109.
50 Oakley, A., Women Confined Martin Robertson, 

Oxford, 1980.
51 Margison, F., "The Pathology of the Mother-Child 

Relationship" in Brockington and Kumar (eds), op. cit.
52 Tonge, op. cit.
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the child than in the case of early onset puerperal 
psychosis.5 3

This recent work on mental illness after childbirth 
suggests that both psychotic illness, as evidenced by 
hospital admissions, and less severe but still disabling 
neurotic depression is more likely after childbirth than 
at other times. Although there is no consensus as to the 
cause of mental disorder after childbirth most of the 
studies have considered the birth to be central, and not a 
mere precipitating factor without a unique significance as 
was asserted in the Butler Committee report.

There is thus a respectable body of medical opinion 
that for medical purposes mental disorder after childbirth 
is of a special character, at least in its psychological 
or physiological origins and possibly in its 
manifestations and prognosis as well.

One might still ask, however, why the fact that the 
mental disorder the offender was suffering at the time of 
the homicide was of one particular cause, rather than 
another, should result in different legal consequences. 
Elizabeth Parker and Frances Good of the Special Hospitals 
Research Unit in England have asked precisely this 
question in noting that those in favour of retention of 
infanticide have not explained "why mental disturbance or 
imbalance related to childbirth should have different 
legal consequences from mental disturbance brought about 
by any other cause."53 54

The answer it seems to me lies in the fact that the 
particular cause in question is childbirth. Historically, 
as set out in the historical chapters, male legislators,

53 Brockington et al. , p.55 and Margison,
pp.207-208 in Brockington and Kumar (eds), op. cit.

54 Parker, E. and Good, F., "Infanticide" Law and 
Human Behaviour 5, 1981, pp.237-243 at p.242.
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male lawyers and male judges have responded with an almost 
embarrassed compassion to cases of women killing their 
babies. Women have always benefited from the mystery and 
fear surrounding female biology and childbirth,55 together 
with a degree of collective male guilt at the 
circumstances in which the woman was placed by the birth, 
particularly where it was an illegitimate one. 
Admittedly, social circumstances have now changed. 
Illegitimacy is no longer such a stigma, better birth 
control is available, poverty is to some extent alleviated 
by State support and women are recognised as autonomous 
persons who can control their lives and are not 
necessarily confined to a domestic sphere. Nevertheless, 
it remains the case that the care of infants is almost 
entirely the responsibility of their mothers. If mothers 
are to receive special treatment then perhaps this can be 
justified by the onerous and unalleviated nature of this 
responsibility.

There is therefore some medical case for 
distinguishing mental disorder after childbirth from other 
mental disorder and a philosophical and historical 
justification for separate legal treatment. There are 
however difficulties with the precise wording of the 
English and New South Wales sections. These require that 
for conviction for infanticide the disturbance of balance 
of mind must be "by reason of (the defendant) not having 
fully recovered from the effect of giving birth to the 
child or by reason of the effect of lactation consequent 
upon the birth of the child." Interpreted strictly the 
offence requires a causal link between the mental disorder 
and specific aspects only of childbearing, being lactation 
or insufficient recovery from parturition itself.

There is no support whatsoever for lactation as a 
cause of mental disorder and the alternative requirement

55 Katherine O'Donovan makes a similar point in 
"The Medicalisation of Infanticide" [1984] Crlm. L.R. 259, 
at 264.
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that the woman has not "fully recovered" from the "effect 
of giving birth" is arguably too narrowly focussed on the 
immediate physiological consequences of childbirth to 
encompass the full range of post natal mental disorder. I 
will discuss improved formulations later in this chapter 
in the context of proposals in the United Kingdom.

2. Characterising mental disorder as "puerperal” in New 
South Wales

The women's cases that I examined show that in 
practice in New South Wales rigorous adherence to the 
expressed elements of the offence is not required, perhaps 
in unspoken recognition of their outdated character. Nor 
is the mainstream view in psychiatric circles that 
psychosis after childbirth is no different to psychosis at 
other times, which makes it difficult to speak of the 
mental disorder being caused by the birth, a hindrance to 
the operation of the section. The forensic psychiatrists 
in these cases generally had little difficulty in 
ascribing the cause of the woman's mental disorder to the 
birth. Given the legal framework within which they work 
and the leniency afforded women where this connection can 
be drawn this is hardly surprising.

There were more echoes of the mainstream view in the 
reports of some of the treating psychiatrists. In one 
case, for example, where the forensic psychiatrists were 
content to describe the woman's depression as an 
endogenous (i.e. arising from within) puerperal depression 
or post-puerperal psychosis the treating psychiatrist 
spent some time attempting to place the disease in one of 
the symptom-related categories of depression, reactive or 
psychotic, schizophrenia or hysterical dissociative 
state.56 This is illustrative of the approach that 
Hamilton describes which leads psychiatrists to attempt to

56 Maria's case, report of Dr. R.H. dated
7 September 1977, pp.7-9.
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treat the disease by medication suggested by each symptom- 
related category. This report lends weight to Hamilton’s 
contention that that is not always a useful approach. The 
treating psychiatrist notes with some impatience that the 
woman in that case failed to respond to medication 
appropriate to the various symptom-related diagnoses.57

In making the connection between birth and illness 
the psychiatrists usually relied on no more than the mere 
temporal sequence: birth followed by illness.58 They did 
not seek to specifically establish a causal relationship 
by any of the means adopted in the literature, such as a 
discussion of characteristic symptoms (other than time of 
onset), examination for hormonal imbalance or other 
physiological factors associated with childbearing, or a 
discussion of the psychological dynamics of the 
depression, for example an ambivalent identification by 
the woman with her own mother.

As I have discussed the section in fact requires not 
just a causal relationship to childbearing in general, but 
specifically that the disturbance be due to a failure to 
recover from the effect of giving birth or to the effect 
of lactation. Most of the psychiatrists made no attempt 
to relate the mental disturbance explicitly to these 
aspects of childbearing. Nor did the prosecutor or judge 
require that this precise connection be drawn provided the 
general description post natal or puerperal was applied to 
the mental disturbance.

Reliance on the temporal sequence alone was more 
convincing where there was no other apparent reason for 
the woman's disturbance. Of course the legal formulations

57 Ibid.
5 8 The former consultant psychiatrist to Pentridge 

Gaol Dr. Allen Bartholomew is critical of reliance on the 
temporal sequence alone in Psychiatry, the Criminal Law 
and Corrections Wileman Publications, Bundalong, Victoria 
1986 at pp.149-150.
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of mitigation of culpability in diminished responsibility 
and infanticide positively discourage a search for 
environmental factors that may have lead to the woman's 
depression or other mental illness. External or 
environmental stress is not specifically listed as a 
possible cause of abnormality of mind in the formulation 
of diminished responsibility and acknowledging that it 
played any role in a depression after childbirth could 
undermine the relationship between the illness and the 
birth that is necessary for infanticide. In several of 
the cases here the forensic psychiatrist described the 
illness as "endogenous" with no examination as to any 
external factors that may have caused the depression, even 
if there was material available suggesting that there had 
been some external stress. It is difficult to know 
whether it is the legislation that is forcing these 
forensic psychiatrists to concentrate on intra psychic 
causes or whether legislation is reflecting one school of 
psychiatry to which these psychiatrists adhere.59 In two 
cases where the forensic psychiatrists minimised or 
ignored environmental stress altogether the women's 
treating psychiatrists had placed greater weight on that 
environmental stress. In Ljerka's case, for example, all 
three forensic psychiatrists said that she had been 
suffering from endogenous post natal depression.60 They 
made no reference to possible problems with her marriage 
although these had been set out in the reports of the 
psychiatric hospital where she had been admitted prior to 
the homicide.61

In cases where the external stress was the baby 
itself then there seems less difficulty in bringing the

59 Cf Bartholomew, ibid., pp.28-29.
60 Dr. O.S., report dated 18 February 1981; Dr.

S.G., report dated 22 August 1980 and Dr. J.S., report 
dated 2 February 1981.

61 Discharge summaries from Liverpool Hospital 
dated 9 May 1980 and 8 August 1980.
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woman’s state within infanticide. In a number of cases 
there were references to whether the baby or birth had 
been particularly difficult and in Pauline’s case where 
this was a very significant factor the forensic 
psychiatrist consulted by the defence set this material 
out in great detail in his report. Pauline was said to 
have been suffering from ’’post puerperal blues" which the 
psychiatrist described as:

a fluctuant type of depression, which affects 
many women following pregnancy in which for one 
to two days they can be downcast, tearful and agitated for no apparent reason, and then be 
haPPY and normal for a short spell.62

This description relates to the "maternity blues" 
identified in the literature as inconsequential and 
limited to the first ten days after birth. This was quite 
inadequate to describe the persistence and disabling 
nature of this woman’s depression and anxiety. It would 
have been more accurate to describe her as suffering from 
the mid range puerperal depression. Nevertheless, the 
case illustrates the range of disorders that can be 
encompassed by infanticide. At the other end of the 
spectrum where women had been hospitalised for depression 
before the homicide they were said to have suffered a 
puerperal psychosis.

The more difficult cases to relate to childbirth were 
those where the woman was either subject to considerable 
environmental and personal stress independently of the 
baby, or suffered from inadequacies of intelligence or 
personality that may have diminished her culpability in 
any event. In these cases could it be said the woman's 
abnormal mental state arose from the birth?

The question of external stress arose most acutely in 
Margaret's case. Margaret killed her four month old

6 2 Dr. P.G., report dated 1 November 1977, p.5.
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daughter while on weekend leave from the psychiatric 
hospital where she was being treated for depression. Her 
treating psychiatrist at the hospital considered that her 
depression was reactive to conflict in her marriage, worry 
about financial problems caused by her husband’s gambling 
and the recent loss of her father.63 In his evidence at 
her committal he rejected the term "post partum syndrome". 
He said that depression could occur after birth just as it 
could occur at any time, birth being a stressful event 
like many others that could precipitate mental illness. 
In his view other factors as well as the birth itself were 
invariably present.64 Under cross-examination by 
Margaret’s lawyer he eventually conceded that the birth of 
the child she killed may have been a very significant 
factor in her depression in that it imposed considerable 
further responsibility on her at a time when she was 
already under stress.65 The defence argued at the 
committal that Margaret should be committed for 
infanticide only. They relied on the evidence of this 
psychiatrist, together with evidence from her husband and 
neighbours to the effect that her personality had changed 
significantly since the birth of the child. In refusing 
this submission the magistrate referred specifically to 
the fact that the psychiatrist only reluctantly conceded 
the relationship between the birth and her depression.66

The causal connection was thus uppermost in the mind 
of the defence lawyers. They were probably somewhat 
alarmed then when the forensic psychiatrist retained by 
them adopted almost word for word the analysis (otherwise 
very careful and detailed) by the treating psychiatrist, 
whose reports he had read. In his first report,

63 Dr. G.P., referred to in report of forensic 
psychiatrist Dr. W.L. dated 26 June 1978.

64 Transcript of committal, 26 June 1978.
65 Ibid.
6 6 Ibid.
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commissioned shortly before her committal, this 
psychiatrist accepted that Margaret had suffered a severe 
depressive illness, reactive to the stresses highlighted 
by the treating psychiatrist. In relation to the fact of 
recent childbirth he commented only:

. . . although there is no clear cut precipitant 
for the illness, depression not infrequently 
follows childbirth and I think that the death of 
her father may be important also. She had 
previously not worried to this degree or at 
least become depressed over her marital 
problems.6 7

He mentioned in passing that she suffered a pulmonary 
embolism after the birth but states: "There were no
sequelae to this incident as far as I am aware".67 68 He 
also comments briefly that she had trouble breast feeding 
both this child and her earlier child.

His conclusion in this first report is that 
diminished responsibility is available.69 There is no 
mention of infanticide and the emphasis in the report is 
on factors other than those relating to the child. The 
depression was not described as "puerperal".

The psychiatrist wrote a second report a month later 
in relation to an application for bail but then a third 
report two weeks after that. There was no need for this 
third report - there were no further consultations to 
record. In format it is identical to the first, 
substantial report and most paragraphs are repeated word 
for word. The difference lies in a greater emphasis given 
to factors associated with the birth, factors which were 
barely mentioned in the earlier report, and the legal 
conclusion. In this third report, no doubt commissioned

67 Dr. W.L., report dated 26 June 1978, p.2.
68 Ibid.
6 9 Ibid., p.3.
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by the defence to be a rewrite of the first, in the place 
where earlier the psychiatrist had referred to diminished 
responsibility the conclusion is now infanticide.70

There was some suggestion, however that the 
psychiatrist did not feel entirely comfortable with the 
causal requirements and medical premises of infanticide. 
His conclusion was a guarded one:

I think it is not unreasonable to attribute her 
illness to the birth of her child and subsequent 
difficulties. (my emphasis)71

He emphasised not the physiological sequelae of birth and 
lactation but the mere temporal association. Rather than 
referring to the "effect of lactation" as the section 
requires, he noted that there were "difficulties in the 
lactation period".72 Margaret had in fact stopped breast 
feeding well before the homicide. He did not delete any 
reference to the external stress she was under but 
qualified his remarks by referring to this temporal 
association:

Her financial and marital worries were, of 
course, an important component of her depressive 
illness but it should be noted that they have 
existed for a long time and she has not become 
depressed like this before.73

The Crown Psychiatrist apparently had less difficulty 
in describing Margaret's condition as a "Puerperal 
Depression" which is "not infrequently found in women 
following a confinement".74 Having made that diagnosis, 
however, he did not appear to draw any distinction between

Dr. W.L., report dated 16 August 1978, p.3. 
Ibid.
Ibid.
Ibid.
Dr. O.S., report dated 27 October 1978, p.2.
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the two possible legal consequences of that mental state. 
In his report, he said that he supported "the charge being 
changed to 'Infanticide’" and then went on to describe her 
puerperal depression as a "mental abnormality" which 
substantially impaired her mental responsibility for the 
alleged commission of the crime, these being the tests for 
diminished responsibility.75

Margaret's case shows that infanticide can be 
available even where the birth of the child was not the 
sole cause of the mental disturbance. It seems to me that 
this is a sensible approach. The English Royal College of 
Psychiatrists in their submission to the Criminal Law 
Revision Committee which next considered infanticide after 
the Butler Committee made the similar point that the 
demands of another mouth to feed and person to care for, 
twenty-four hours a day, can be intolerable where the 
mother is already under the stress of financial worries or 
marital conflict.7 6

The other situation in which this question arises is 
where the mother suffers intellectual or personal 
inadequacies that could have mitigated her responsibility 
whoever she killed. Is her abnormality of mind by reason 
of the birth of the child her victim? It would be 
disturbing if a woman who has a low intellect is more 
likely to be considered by psychiatrists, and so the legal 
system, as having her responsibility diminished by reason 
of mental retardation or "backwardness" than by reason of 
post-natal depression. There is clearly no reason why a 
woman of lower intelligence may not be depressed after a 
birth of a child and every reason why a woman of fewer 
personal resources such as this may in fact be more 
depressed than others. A comparison between the one case

75 Ibid.
76 Criminal Law Revision Committee, Fourteenth

Report: Offences Against the Person Cmnd. 7844 HMSO
London 1980, para.105.
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where diminished responsibility was relied on and another 
where the woman was convicted of infanticide, although the 
facts were very similar, illustrates this issue and shows 
the significance attached to the catch phrase "post natal 
depression". These were the cases of Alison and Julie. I 
compared these cases in Chapter 6 as well. Both women 
were said to be of very low intellect who had found that 
they simply could not cope with the care of this their 
first child. Both had sought medical help in the period 
before the homicide. Alison said that she had approached 
a local doctor when she felt she was having "a nervous 
breakdown" and Julie had been hospitalised for depression 
when she admitted causing a fracture to her baby's arm.

In both cases the Crown prosecutor when considering 
the appropriate charge (i.e. after committal and before 
indictment) noted that the woman appeared to have been 
suffering from a disturbance of mind and sought further 
psychiatric evidence. In Julie's case there was a report 
from her treating psychiatrist available at this time but 
this was not conclusive in the Crown Prosecutor's view in 
relation to infanticide because the emphasis in that 
report was on the accused's low intelligence rather than 
her depression. The Crown Prosecutor said that he would 
like "more recent and further opinion specifically 
directed to the question of whether such disturbance (of 
mind) was 'by reason of* her not having fully recovered 
from the effect of giving birth to her child."77 In 
Alison's case even though there was no psychiatric 
evidence then available the Crown Prosecutor could say on 
the basis of the other evidence that "there is something 
very obviously wrong with the accused".78 He requested a 
report from the Crown Psychiatrist and noted that both

77 Endorsement by Mr. V.W., Q.C., Senior Crown 
Prosecutor dated 18 February 1977 on the instructions from 
his instructing solicitor.

78 Endorsement by Mr. R.J., Q.C., Senior Crown 
Prosecutor dated 3 March 1977 on the instructions from his 
instructing solicitor.
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diminished responsibility and infanticide were 
possibilities.

Julie was fortunate in that the later psychiatrists 
who interviewed her, both the Crown psychiatrist and the 
psychiatrist approached by the defence, considered that 
she was not as dull as first reported. Julie had been 
deaf for a large part of her childhood and her consequent 
poor schooling may well have given her the impression of 
having lower intelligence than in fact she had. This was 
the opinion of the Crown psychiatrist who concluded that 
at the time of the homicide she was suffering from a 
"puerperal depression" which "might have contributed 
largely to her behaviour"79 (my emphasis). The Crown 
psychiatrist was positive that she had had a post-natal 
depression; his hesitancy lay in asserting whether the 
homicide arose from this depression or was part of "the 
growing increase in the bashing of children in the 
community".80 On balance, however, he concluded that her 
plea to infanticide should be accepted. Of course, 
strictly speaking, it is not necessary under section 22A 
to establish a causal relationship between the mental 
disturbance and the homicide.

The defence psychiatrist was of the opinion that "her 
intelligence was a little below normal" and that she had 
suffered from "a significant degree of depression shortly 
after the birth of a wanted baby".81 He asserted that the 
killing of the child was "consequent" on the depression 
which in turn had "followed" the child's birth.82 This 
was an assertion of a temporal relationship between the 
birth and the depression rather than a causal one but this 
report together with the Crown psychiatrist's report

79 Dr. O.S., report dated 28 February 1977, p.2.
80 Ibid.
81 Dr. W.L., report dated 17 February 1977, p.2.
8 2 Ibid.
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appear to have been sufficient for the Crown to accept a 
plea of guilty of infanticide.

In Alison’s case, however, despite numerous 
indications that she had depression and anxiety when she 
felt she could not cope with the baby, the Crown 
psychiatrist did not feel able to positively assert that 
she had suffered a puerperal depression. In a report that 
focuses almost entirely on her intellectual deficiencies 
the psychiatrist concluded:

It is my opinion that the accused is a borderline case of Intellectual Defectiveness. She may have had a Puerperal Depression 
following the birth of her baby, but this cannot 
be stated with any degree of certainty in the 
absence of any reliable information from her ... 
it is further my opinion that the accused at the 
time of the alleged homicide suffered from an 
abnormality of mind (retarded and probably 
inherited cause) which would substantially have 
impaired her mental responsibility.83 (emphasis 
added)

The psychiatrist's report suggests that, although 
Alison told him she had suffered "a nervous breakdown" 
after the birth of the baby and had seen a doctor, because 
of her intellectual deficit she could not necessarily be 
believed. It may have been that she needed a sympathetic 
questioner to be able to explain how she had felt. The 
psychiatrist approached by the defence did not seem to 
have experienced quite the same degree of difficulty in 
eliciting information from Alison.84 His report is more 
than twice the length of that of the Crown psychiatrist 
and sets out a detailed account of the anxiety, depression 
and confusion Alison experienced when she found she could 
not cope with the baby. Perhaps unfortunately, from 
Alison's point of view, this defence psychiatrist did not 
explicitly refer to infanticide but there is ample in his

83 Dr. O.S., report dated 10 March 1977, p.2.
84 Dr. P.G., report dated 4 March 1977, 4 pages.
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report on which a defence lawyer seeking a plea to 
infanticide could have relied.

In the absence of an affirmative statement that 
Alison had been suffering from post-natal depression 
Alison pleaded guilty to manslaughter on the basis of 
diminished responsibility and was sentenced to seven years 
imprisonment. The judge's remarks on sentence are 
extremely short and there is no reference in them to the 
factors appearing in the evidence that suggested the 
homicide was at least as much related to the stress of 
caring for the baby as Alison's limited intelligence and 
hostile relationship to her mother. The remarks on 
sentence are quite different to the lengthy judgments in 
some of the infanticide cases where the woman's increasing 
inability to cope with the child is set out in 
considerable detail as justifying a lenient sentence. The 
only mitigating circumstances referred to in the remarks 
on sentence in Alison's case were her limited intelligence 
and the statement by her de facto (not by her!) that she 
was prepared to be sterilized.85 Whereas Julie's 
situation was described by the judge as "a tragic case"86 
Alison's crime was described as "horrifying".87 Not 
articulate enough, in the view of the Crown psychiatrist, 
to be believed when she said she had been depressed she 
was treated as a dull brute to be sterilized for her and 
the community's good.

I would argue that the approach taken in Margaret's 
case is the more sensible one and is not prohibited by the 
causal requirement of the legislation. The legislation 
requires the depression (or other disturbance) to be by 
reason of the birth. Normal principles of statutory

85 Remarks on sentence, 23 March 1977, Supreme 
Court of NSW.

86 Remarks on sentence, 3 March 1977, Supreme Court 
of NSW, p.l.

87 Remarks on sentence, 23 March 1977, p.l.
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construction would permit an interpretation whereby the 
birth was the precipitating cause, even if not the sole 
one. In most cases of pre-existing personal deficiencies 
or environmental stress it would not be difficult to argue 
that it was the birth of the child that finally disturbed 
the already precarious balance of the mother's mind.

There is, however, some authority that it is not 
sufficient for infanticide for the birth to merely "tip 
the scales" in this way. This appears to have been 
assumed in an unreported decision of the Court of Criminal 
Appeal, Regina v. Margaret Anne Elliott delivered on 14 
July, 1983. In that case the appellant had pleaded not 
guilty to murder but guilty of manslaughter on the basis 
of diminished responsibility. She had received a sentence 
of seven and a half years imprisonment with a non-parole 
period of four years and appealed against that sentence. 
The Court of Criminal Appeal reduced her non-parole period 
to two years. Mr. Justice Lee in his judgment summarised 
the psychiatric evidence as being that at the time of the 
homicide the appellant was:

suffering from depression and anxiety, and that 
the stresses of her mode of living, the fact of 
being deserted by her husband, had all combined 
to bring about a situation such that she simply 
could not cope with the environment in which she 
was found, and that led her to give vent to her 
concern at being left with the children by her 
husband by attacking the child.88

The evidence had shown that the appellant had a very low 
intellect. She had worked in a sheltered workshop at one 
time and received an invalid pension. She also had a 
prior conviction for assaulting one of her elder children 
at a time when she was about seven months pregnant with 
the baby she subsequently killed.

8 8 Page 4.
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As well as being of the opinion that the appellant 
had diminished responsibility available to her, there was 
also apparently a suggestion in the psychiatric evidence 
that to quote Mr. Justice Lee, "there may have been an 
element of infanticide in the crime."89 As least one of 
the psychiatrists appears to have suggested that emotional 
consequences of the birth played a role in the woman’s 
mental condition. Mr. Justice Lee summarised this view as 
being a suggestion that "the circumstances of the birth 
itself, and the emotional concomitant thereof may have 
been acted upon by the stresses (set out in an earlier 
part of his judgment extracted above)".90 The judge 
dismissed this suggestion saying that: "in my opinion, 
the case was plainly correctly dealt with, both by counsel 
and by the learned trial judge, upon the basis of 
manslaughter by Diminished Responsibility."91

The judge does not articulate why the case was so 
plainly one of diminished responsibility rather than one 
of infanticide. One can speculate that diminished 
responsibility may have seemed more appropriate because of 
the appellant’s very low intellect (an abnormality of mind 
not arising from the birth of the child) and because many 
of the pressures she was under, such as crowded living 
conditions and the emotional consequences of having been 
left by her husband, were not directly related to the 
birth. Perhaps it was also significant that she had 
displayed violence to another child before the birth of 
the baby the subject of the charge. All these 
circumstances could be said to show that her disturbance 
of mind or abnormality of mind, however called, did not 
fall within the requirements of infanticide because it did 
not arise "by reason of her not having fully recovered 
from the effect of giving birth to the child or by reason

Ibid.
Ibid.
Ibid., pp.4-5.
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of the effect of lactation consequent upon the birth of 
the child."

3. Infanticide and diminished responsibility

It has been apparent from the preceding discussion 
that once a puerperal depression has been diagnosed 
forensic psychiatrists in New South Wales do not draw any 
distinction between the possible legal consequences of 
that mental disorder - diminished responsibility or 
infanticide. The terms are used interchangeably. This is 
well illustrated in Margaret’s case discussed earlier. In 
some cases the word "infanticide" was used as an 
alternative term for child homicide rather than as a 
statement of mitigated responsibility. In Ljerka’s case, 
for example, the Crown psychiatrist said:

it is my opinion that the abovenamed accused 
suffered from an Endogenous Puerperal Depressive 
Illness which led to infanticide and subsequent 
attempting suicide. She is in need of treatment 
and her prognosis should be considered as 
guarded. At the time of the alleged commission 
of the homicide she suffered from an abnormality 
of mind which has substantially impaired her 
mental responsibility.92

The defence psychiatrist in that case agreed that she had 
been suffering from a post natal depression. Throughout 
his reports he referred to the homicide as an infanticide 
but also said that having killed the child while in this 
state of "post natal depression" she satisfied "the 
criteria for a legal defence on the basis of Diminished 
Responsibility".93 In another case the defence forensic 
psychiatrist described the homicide as "infanticide" 
although in fact the woman had only been charged with 
manslaughter. This suggests that the Butler Committee may 
have been correct in their assertion that infanticide is

9 2 

9 3

Dr. O.S., report dated 18 February 1981, p.l.
Dr. J.S., report dated 2 February 1981.
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unnecessary because the broader defence of diminished 
responsibility covers the same ground. To examine this 
proposition it is necessary first to briefly discuss the 
scope of diminished responsibility.

(1) The scope of diminished responsibility

Section 23A of the Crimes Act 1900 NSW provides as 
follows:-

(1) Where, on the trial of a person for 
murder, it appears that at the time of the acts 
or omissions causing the death charged the 
person was suffering from such abnormality of 
mind (whether arising from a condition of 
arrested or retarded development of mind or any 
inherent causes or induced by disease or injury) 
as substantially impaired his mental 
responsibility for the acts or omissions, he 
shall not be convicted of murder.

(2) It shall be upon the person accused to 
prove that he is by virtue of subsection( 1) not 
liable to be convicted of murder.

(3) A person who but for subsection (1) 
would be liable, whether as principal or as 
accessory, to be convicted of murder shall be 
liable instead to be convicted of manslaughter.

(4) The fact that a person is by virtue of 
subsection (1) not liable to be convicted of 
murder in respect of a death charged shall not 
affect the question whether any other person is 
liable to be convicted of murder in respect of 
that death.

(5) Where, on the trial of a person for 
murder, the person contends-

(a) that he is entitled to be acquitted on 
the ground that he was mentally ill at 
the time of the acts or omissions 
causing the death charged; or

(b) that he is by virtue of subsection (1) 
not liable to be convicted of murder,

evidence may be offered by the Crown tending to 
prove the other of those contentions, and the 
Court may give directions as to the stage of the 
proceedings at which that evidence may be 
offered.
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The section substantially follows the English model.94 * 
Although the defence literally requires proof by the
accused of three elements

1. "abnormality of mind";

2. of a particular origin;

3. which "substantially impaired" her or his
"mental responsibility"9 5

it is more helpful for analysis to see it as essentially 
two pronged. The defendant must satisfy the jury first 
that she has a mental disorder and secondly that her 
culpability for what would otherwise be murder (i.e. her 
blameworthiness) is reduced by reason of that disorder. 
As the English judges expressed it in their submission to 
the Butler Committee on Mentally Abnormal Offenders the 
defence;

might be broadly, if not wholly accurately in 
law, expressed by saying that, if the jury think 
on the evidence before them that the defendant 
has shown recognisably abnormal mental symptoms 
and that in all the circumstances it would not 
be right to regard his act as murder in the 
ordinary sense, it is open to them to bring in a 
verdict of manslaughter.96

It is conceivable, for example, that the defendant may 
suffer from an abnormality of mind which was in no way 
related to the commission of the offence or which had a 
bearing on it that was less than "substantial".97 In

94 Section 2 of the Homicide Act 1957.
9 5 The section was so analysed in the leading 

English case R. v. Byrne [1960] 2 Q.B. 396, at 402-403.
9 6 Report of the Committee on Mentally Abnormal 

Offenders, op. cit., para.19.4.
97 Cf analysis by Williams J. (dissenting on the

facts) in R. v. Chester [1982] Qd R. 252, at 264.
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bearing on it that was less than "substantial".97 In 
requiring a sufficient connection between the mental 
condition and the homicide the defence of diminished 
responsibility differs from the offence of infanticide. 
In the case of infanticide there is no need to establish 
any causal connection between the homicide of the infant 
and the mental condition, as long as that mental 
disturbance arises by reason of the birth or lactation.

An "abnormality of mind" was given a broad 
interpretation in the leading English case, R. v. Byrne.98 
It was defined as:

... a state of mind so different from that of 
ordinary human beings that the reasonable man 
would term it abnormal. It appears to us to be 
wide enough to cover the mind’s activities in 
all its aspects, not only the perception of 
physical acts and matters, and the ability to 
form a rational judgment as to whether the act 
was right or wrong, but also the ability to 
exercise will-power to control physical acts in 
accordance with that rational judgment.9 9

This definition particularly focusses on what has been 
called "irresistible impulse". It had long been 
recognised that the McNaghten rules for insanity, which 
deal with cognitive functions, do not include a state 
where the defendant can intellectually recognise that what 
he or she is doing is wrong but cannot control his or her 
actions.1 0 0

The section next qualifies the requirement of an 
"abnormality of mind" by the phrase in parentheses 97 98 99 100

97 Cf analysis by Williams J. (dissenting on the 
facts) in R. v. Chester [1982] Qd R. 252, at 264.

98 [1960] 2 Q.B. 396.
99 Ibid., p.403.
100 Milte, K. , Bartholomew, A.A., and Galbally, F., 

"Abolition of the Crime of Murder and of Mental Condition 
Defences" (1975) 49 A.L.J. 160, 164.
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"(whether arising from a condition of arrested or retarded 
development of mind or any inherent causes or induced by 
disease or injury)". It might have been thought that 
these words in parentheses were merely inserted to 
indicate that the origin of the abnormality of mind was 
not crucial and could encompass any cause,101 102 103 but in R. v. 
Purdy10 2 the New South Wales Court of Criminal Appeal by 
majority held that the words were exhaustive and not 
merely illustrative. It is necessary to show that the 
abnormality of mind has one of these specified conditions 
as its cause.

In R. v. Heidi McGarvie10 3 the New South Wales Court 
of Criminal Appeal held that the word "inherent" in the 
section does not confine the cause of the abnormality to 
inherited as opposed to environmental factors, as the 
trial judge had ruled. The Chief Justice held that an 
inherent cause is one "which has some continuance in 
contrast to a mere temporary origination" or "an element 
of permanence".104 In the earlier decision of Purdy Glass 
J.A. had in fact suggested that the whole of the words in 
parentheses, and not just the phrase "inherent causes", 
were to make it clear that "disabling passions of an 
ephemeral kind are not to count".105 The requirement of 
permanence was also emphasised in R. v. Jones106 where the 
New South Wales Court of Criminal Appeal held that a 
temporary state of irresponsibility due to drunkenness, 
even where the appellant was predisposed to being affected

101 This argument was accepted by Roden J. 
(dissenting) in R. v. Purdy [1982] 2 N.S.W.L.R. 964, 967- 
969.

102 Ibid, per Glass, J.A. at 965, Maxwell J. 
concurring.

103 (1987) 22 A Crim. R. 286.
104 Ibid.
105 [1982] 2 N.S.W.L.R. 964 at 966.
106 (1987) 22 A Crim. R. 42.
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because of brain damage due to alcoholism, was not 
sufficient to constitute diminished responsibility.

Had the trial judge in McGarvie been correct in his 
interpretation that "inherent" means inherited the scope 
of diminished responsibility would have been substantially 
reduced. In psychiatry as in other studies of human 
behaviour there is a constant debate as to the relative 
significance of environmental factors as opposed to 
organic in determining action and feeling.107 108 The various 
theories advanced as to the cause of post natal 
depression, ranging from social to biological, are but one 
manifestation of this nature v nurture debate. To limit 
the defence to "inherited causes" would be to exclude 
disturbed mental states arising principally from 
environmental stress i.e. reactive depressions (unless 
they could be characterised as "disease"). As I will 
discuss shortly the defence has never in practice been so 
limited.

Although a wide interpretation has been given to the 
phrase "abnormality of mind" there have been proposals to 
change the terminology so as to relate the required mental 
condition to the general definition of mental disorder for 
mental health purposes. The Butler Committee recommended, 
and the Criminal Law Review Committee ("CLRC") agreed, 
that the requirement should be a form of mental disorder 
as defined in Section 4 of the English Mental Health Act
1959.1 0 8 It was argued that this would provide "a firm 
base for the testifying psychiatrists to diagnose and 
comment on the defendant’s mental state".109

107 Bartholomew, A.A., Psychiatry, the Criminal Law 
and Corrections, op. cit., p.28.

108 Butler Committee, op. cit., para.19.17. CLRC 
Fourteenth Report, op. cit., para.92. See now Sl(2) of 
the 1983 Mental Health Act.

1 0  9 Butler Committee Report, ibid.
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Far more difficulty has been felt in relation to 
the requirement that the abnormality of mind be such 
as "substantially impaired (the defendant's) mental 
responsibility". In Byrne the Court of Criminal Appeal 
suggested that the expression "mental responsibility for 
his acts" "points to a consideration of the extent to 
which the accused's mind is answerable for his physical 
acts".110 This suggests that the matter is capable of 
scientific proof, at least in cases of irresistible 
impulse, with which Byrne itself was concerned, but 
psychiatrists have professed an awkwardness in testifying 
to degrees of impairment and mental responsibility. The 
Butler Committee noted that "mental responsibility" "is 
either a concept of law or a concept of morality? it is 
not a clinical fact relating to the defendant"111 although 
the requirement that responsibility be "mental" rather 
than "legal" or "moral" might suggest that it must be so.

In fact the later portions of the judgment in Byrne 
make it clear that this part of the section requires a 
"broad common sense" evaluation by the jury (or Crown 
Prosecutor in accepting a plea) of the role played by the 
abnormality of mind in the commission of the homicide and 
whether as a result of that abnormality the defendant 
should not be held fully responsible for his or her 
actions.112 The Butler committee and CLRC proposed that 
the task of evaluation required of the jury be frankly 
recognised in a new form of words. The Butler Committee's 
proposed reformulation of the defence was:

Where a person kills or is party to the killing 
of another, he shall not be convicted of murder 
if there is medical or other evidence that he 
was suffering from a form of mental disorder as 
defined in section 4 of the Mental Health Act 
1959 and if, in the opinion of the jury, the

1 1 0

111
11 2

[1960] 2 Q.B. 396, at 403.
Butler Committee Report, op. cit., para.19.5.
R. v. Byrne [1960] 2 Q.B. 396, at 403-404.
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mental disorder was such as to be an extenuating 
circumstance which ought to reduce the offence to manslaughter.113

The CLRC considered that the jury would need more guidance 
than this and proposed what they considered to be a more 
restrictive formulation:

. . . the mental disorder was such as to be a 
substantial enough reason to reduce the offence 
to mans1aughter.114

This latter formulation was adopted by the Law Reform 
Commissioner of Victoria in his Report No. 12 Provocation 
and Diminished Responsibility as Defences to Murder which 
proposed the introduction of diminished responsibility as 
a partial defence in Victoria.115

While it does appear that the phrase "extenuating 
circumstance" as suggested by the Butler Committee would 
add unnecessary complication116 there seems to me to be 
very little more guidance to the jury in the phrase "a 
substantial enough reason to" than in the one word "ought" 
used in the Butler formulation. Either of these 
formulations could, however, cause a significant change in 
the practice of the courts in my opinion although this 
does not seem to have been envisaged by the Butler 
Committee or CLRC. This is due to the role of expert 
evidence in these cases.

As has been apparent from my discussion of the New 
South Wales cases the role of expert medical evidence in 
cases where diminished responsibility is raised is 
crucial. Psychiatric or other medical evidence is

113 Butler Committee Report, op. cit., para.19.17.
114 CLRC, Fourteenth Report, op. cit., para.93.
115 Report No. 12, Melbourne 1982 para.2.56.
116 See the comments made by the CLRC, op. cit., at 

para.93.



353

routinely called on all three elements of the defence - 
whether there is an abnormality of mind, its origin, and 
its relationship to the homicide - notwithstanding the 
difficulty felt by psychiatrists in testifying to degrees 
of impairment and "mental responsibility". As a positive 
view that all three of these elements exist amounts to an 
assertion that the defence is available this practice 
could be said strictly to infringe the common law rule 
that an expert witness may not be asked the question which 
the trier of fact itself has to decide (the "ultimate 
issue" rule). In practice this objection is never 
taken.11 7

Although expert evidence is generally given on all 
elements of the offence the English Court of Criminal 
Appeal held in Byrne that it is only determinative on the 
second - the aetiology or origin of the abnormality. The 
jury are entitled to take other evidence, such as the 
acts, statements and demeanour of the accused into account 
in determining whether there was an abnormality and its 
relationship to the offence.* 118 This approach has been 
adopted in the two Australian jurisdictions with the 
defence, New South Wales and Queensland.119 The jury’s 
decision must be based on some evidence, however, and the 
court will intervene where it was unreasonable for the 
jury to reject psychiatric or other expert testimony as to 
the availability of the defence.120

In very many cases a jury is never called upon to 
express an opinion as to whether the defence applies.

117 See comments of Lord Parker C.J. in DPP v A and 
B C Chewing Gum Limited [1968] 1 Q.B. 159, at 164 quoted
in Byrne D.M. and Heydon, J.D., Cross on Evidence: Third 
Australian Edition, Butterworths 1986, at para.15.23.

118 [1960] 2 Q.B. 396, at 403-404.
1 1 9 NSW: R. v. Mallard C. C. A. 27 June 1975, 

unreported. Qld: R. v. Chester [1982] Qd R. 252;
R. v. Wallace noted [1982] Qd R. 265.

12 0 R. v. Chester, ibid.
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Where the Crown psychiatrist and defence psychiatrist 
agree that the defence (or in these cases diminished 
responsibility or infanticide) is available the Crown 
Prosecutor will routinely accept a plea of guilty to 
manslaughter on the basis of diminished responsibility or 
to infanticide in satisfaction of the murder indictment. 
This practice was recommended in R. v, Cox1 21 and is 
evident in the cases I examined.

The psychiatric assessments in the murder cases had 
enormous influence over the outcome of the cases. No 
woman indicted for murder was obliged to stand trial for 
that offence because in every case the Crown accepted a 
plea of guilty to infanticide (five cases) or diminished 
responsibility (two, including one of the neonaticides 
discussed in detail in the neonaticides chapter). The 
plea was accepted on the basis of the psychiatric reports 
obtained by the Crown and by the defence. All of the 
forensic psychiatrists except one (who was used in two 
cases) included in their reports a conclusion as to the 
legal effect of their medical diagnosis of the defendant’s 
state of mind. Although it is not purely a medical 
question whether the defence of diminished responsibility, 
or by similar reasoning the offence of infanticide, is 
made out, the psychiatrists stated whether or not the 
defence or offence were available and the Crown Prosecutor 
accepted those opinions. No doubt the prosecutors would 
not have been prepared to accept a plea unless the Crown 
consultant12 2 as well as the defence psychiatrist was of 
the view that the defence was available but there was no 
woman's case where there was any disagreement.

In the one case where a man was indicted for murder 
the Crown psychiatrist considered that the man's 121 122

121 [1968] 1 WLR 308.
122 At the time these cases took place the Crown 

used only one consultant psychiatrist, Dr. Oscar 
Schmalzbach. He was subsequently replaced by a panel of 
consultants.
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personality disorder did not amount to an abnormality of 
mind and the defence psychiatrist was not prepared to 
positively assert that it did. A plea to manslaughter was 
offered (although it is not clear whether on the basis of 
diminished responsibility or lack of intent) and rejected 
in front of the jury. In the event this man, Michael, was 
convicted of manslaughter only on the basis of lack of 
intent. The plea may have been offered in front of the 
jury as a demonstration of contrition rather than in any 
expectation that it would be accepted.

The emphasis in the cases on the jury's power to go 
beyond the medical evidence and the concern of the Butler 
Committee and the CLRC that the jury's task in determining 
whether the mental disorder should mitigate culpability be 
more explicitly stated sit somewhat oddly with this 
practice of plea negotiation on the basis of exchanged 
psychiatric reports. In practice the jury only has a role 
where the psychiatrists do not agree or there is some 
other reason for the prosecution to doubt that there is a 
sufficient connection between an admitted abnormality of 
mind and the commission of the offence.12 3

It was assumed by both the Butler Committee and the 
CLRC that their proposed redrafts of the defence would 
merely clarify existing obscurities in the wording and 
would not change the operation of the defence in 
practice.12 4 With respect I am less confident of that. 
The current practice of plea negotiation depends at least 
to some extent on the readiness of forensic psychiatrists 
to conclude not only that an abnormality of mind of 123 124

123 In one case I examined in the FLAG research, for 
example, a woman was convicted of the murder of her 
husband despite uncontradicted evidence from the Crown 
psychi atri st that she fell wi thin dimini shed 
responsibility. The Crown asserted that the motive for 
the killing was financial and not affected by her 
abnormality of mind.

124 Butler Committee, op. cit., para.19.17 CLRC, 
op. cit., paras.92-93.
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permitted origin exists but also that it "substantially 
impaired (the defendant’s) mental responsibility". If the 
wording was changed to delete any reference to "mental" 
and make it explicit that the question of mitigation was a 
pure value or moral judgment then psychiatrists may well 
be less ready to express an opinion on this element of the 
defence. Prosecutors reluctant to pre-empt a jury verdict 
and unable to point to an expert opinion on the point may 
require defendants to go to trial who at present are 
permitted to plead.

The final issue in relation to the scope of 
diminished responsibility that I wish to address concerns 
the states that can be said to constitute an "abnormality 
of mind". There would be little contest that severe forms 
of disturbance constitute abnormalities of mind. There 
has been more concern and discussion about less serious 
complaints, in particular reactive depression and 
obsessional mood states.

Reactive depression arises as a response to external 
stress, such as the loss of a loved one, financial 
pressures, marital conflict. As noted earlier reactive 
depression is frequently relied on as the relevant 
abnormality of mind. This is seen in some reported 
cases125 and was noted by the Butler Committee.126 In the 
FLAG research we found that where a woman who had killed a 
violent husband was said to have been suffering from 
diminished responsibility that defence was often based on 
reactive depression, reactive to the violence she had 
experienced in the past.127 In the cases examined for 
this present study Margaret’s case as discussed earlier is

125 R. v. Morris [1961] 2 Q.B. 237; R. v. Moodie,
The Times 14 January 1959.

126 Op. cit., para.19.5.
127 Lansdowne, R. and Bacon, W., Women Homicide 

Offenders in NSW Report for the Feminist Legal Action 
Group, Sydney 1982, p.312.
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the clearest example of a reactive depression considered 
sufficient for either diminished responsibility or 
infanticide.

Despite the frequent reliance on reactive depression 
concern has been lucidly expressed by Baroness Wootten who 
notes that "reactive depression" is:

a depression which occurs in circumstances 
calculated to make anyone feel depressed.... No 
one can, I think, read many of these histories 
without coming to the conclusion that the 
distinction between a mentally normal and an 
abnormal reaction in many of these tragic 
situations has very little meaning, except as a 
merciful subterfuge to mitigate the full rigours 
of the law.128 129

One must of course remember that diminished responsibility 
does not excuse entirely what would otherwise be murder, 
merely reducing it to manslaughter. Persons convicted of 
manslaughter by virtue of diminished responsibility often 
receive sentences only marginally less than the period 
they would be likely to serve if convicted of murder and 
sentenced to life imprisonment.12 9

Concern has also been expressed that the defence may 
sometimes be stretched to cover situations of "normal" 
jealousy as well as depression. The Butler Committee 
noted that "sometimes depression and jealousy can properly 
be diagnosed as mental disorders; but the distinction 
between conditions which can be so diagnosed and normal 
depression or normal jealousy may be one of degree only

128 Wootton, B., "The Law, the Doctor and the 
Deviant" Brit. Med. J. 197, 1963, quoted in Milte et al., 
op. cit., p.166.

129 Dell, S., "The Detention of Diminished 
Responsibility Homicide Offenders" Brit. J. Criminology 
23, Jan. 1983, pp. 50-60; Ashworth, A. and Gostin, L., 
"Mentally Disordered Offenders and the Sentencing Process" 
[1984] Crim. L.R. 195.
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. . . " .13 0 An example is R. v. Vinagre1 3 1 where a man who 
killed his wife as a result of jealousy had been permitted 
to plead guilty to manslaughter on the basis of diminished 
responsibility relying on what two psychiatrists described 
as the "Othello syndrome" or "morbid jealousy for which 
there was no cause". Had there been a "cause" the 
defendant may well of course have been able to rely on 
provocation.

More recently the defence has been made out on the 
basis of premenstrual tension ("PMT"). In 1981 two cases 
where women relied on premenstrual tension to reduce 
murder to manslaughter were front page news in Britain.130 131 132 
Sandie Smith had in fact relied on premenstrual tension to 
constitute diminished responsibility the year before when 
she was charged with the murder of a barmaid during a 
fight at work. She pleaded guilty to manslaughter and was 
placed on probation on condition that she receive 
progesterone injections. Her case became publicly known 
when she was charged some months later with threatening to 
kill a police officer. She was convicted but again placed 
on probation subject to receiving progesterone treatment. 
Evidence was given that the incident had been related to a 
reduction in the dosages she had been receiving.

One day later Christine English pleaded guilty to the 
manslaughter of her lover during a quarrel over another 
woman also relying on premenstrual tension to constitute 
diminished responsibility. She too was placed on 
probation although not required to undergo treatment.

130 Op. cit., para.19.7.
131 (1979) 69 Cr. App. R. 104.
132 R. v. Sandie Smith reported in The Times, 

4 November 1981. Subsequently before the Court of 
Criminal Appeal on 27 April 1982 and noted in [1982] Crim. 
L.R. 531-2.

R. v. Christine English reported in The Times, 
12 November 1981 and The Lancet,, 28 November 1981.
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The cases evoked a storm of protest and some more 
well considered feminist opposition. It was feared that 
the use of PMT to constitute diminished responsibility 
would reaffirm perceptions of women as being "at the mercy 
of their hormones" and so provide justification for less 
equal treatment in employment and public life.133 My own 
view is that these fears are exaggerated and that where 
there is evidence of a severe and abnormal PMT reaction it 
is quite legitimate to utilise it in the defence of a 
woman charged with murder.134 The opposition to the use 
(or even recognition) of PMT is similar to some of the 
concern expressed about the medical basis of infanticide. 
In both cases it is to ignore real experience to deny that 
some women experience depression after childbirth or 
tension before menstruation and to sacrifice principles of 
criminal responsibility for the sake of ideology to object 
to the use of severe forms of these conditions in 
mitigation.

It is clear that diminished responsibility has 
considerable scope as a defence. In the United Kingdom a 
forensic psychiatrist has noted on the basis of the 
criminal statistics that about one quarter of persons 
indicted for murder are convicted of manslaughter on the 
grounds of diminished responsibility.135 * The former 
consultant psychiatrist at Pentridge gaol in Victoria has 
estimated that fifty per cent of prisoners currently 
serving a life sentence for murder in Victoria could have

133 Allen, H., "At the Mercy of Her Hormones: Pre
menstrual Tension and the Law" M/F No. 9, 1984 pp.20-43.

134 This is also the position advanced in Luckhaus, 
L., "A Plea for PMT in the Criminal Law" in Edwards,
S.S.M., (ed) Gender, Sex and the Law Croom Helm, London 1985.

135 Bluglass, R., "The Psychiatric Assessment of
Homicide" British Journal of Hospital Medicine, 1979, 
pp.366-377, at 369.
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relied on diminished responsibility if it had been 
available in that State.136

In relation to women who kill their infants while 
suffering post natal depression at first blush there 
appears little reason why these cases could not be 
accommodated within diminished responsibility. There has 
been considerable opposition to the Butler Committee 
recommendations in England, however, based on evidence 
that infanticide is used there in cases where an English 
forensic psychiatrist (although perhaps not an Australian) 
would not be prepared to find a sufficient abnormality of 
mind for diminished responsibility. The Butler Committee 
appeared to accept that infanticide was currently used in 
this way13 7 but wished to confine it to cases of serious 
mental disorder.

(2) The debate in the United Kingdom

The debate has been most sharply focused in relation 
to neonaticides, which were of course the very type of 
case for which the legislation was originally designed. 
Consistently with normal principles of criminal 
responsibility the Infanticide Act required a disturbed 
mental state to ameliorate what would otherwise be murder, 
but in the case of neonaticides disturbance of balance of 
mind could be assumed to flow from the immediate physical 
effects of giving birth unaided. I have shown in my 
discussion of Susan's and Elizabeth's cases in the 
neonaticides chapter that evidence as to the physiological 
effects of giving birth may be sufficient in cases of 
neonaticide, and indeed preferable to psychiatric 
interpretations of the woman's state of mind.

136 Quoted in Law Reform Commissioner of Victoria, 
Report No. 12 Provocation and Diminished Responsibility as 
Defences to Murder Melbourne 1982, para.2.26. 137

137 Committee on Mentally Abnormal Offenders, 
op. cit., para.19.24.
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The immediate physical effects of giving birth do not 
constitute an abnormality of mind, however, being both 
physical and ephemeral. Should women who kill in these 
circumstances continue to receive special consideration 
although they might not satisfy the requirements of 
diminished responsibility?

The Butler Committee Report does not discuss 
neonaticides, apparently because the Committee accepted 
the view of the Governor and Staff of Holloway prison 
expressed in their submission that such infanticides were 
"very uncommon".138 More thorough research showed that 
this was not the case. D'Orban found eleven such cases in 
his study published in 1979 of women remanded to Holloway 
in the six years 1970-75 charged with the killing or 
attempted murder of their children.139 140 There may of 
course have been other cases where the woman was bailed 
immediately after charge. Out of the total eighty-nine 
cases he examined there were twenty-three convictions for 
infanticide.14 0

D'Orban's research gave a good picture as to the 
circumstances in which the offence was used in those 
years. As discussed in Chapter 4 he identified as 
"mentally ill", only those women who suffered from 
psychotic illness, reactive depression only if associated 
with a suicide attempt, or a personality disorder if 
associated with depression so severe that admission to a 
psychiatric hospital was required. Only two of the 
infanticide convictions related to women in this category. 
The vast bulk related to neonaticides (the ten out of 
eleven cases where the child died) and "battering" mothers

138 Ibid.
139 d'Orban, op. cit.
140 Ibid., p.566.
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(ten of the fifteen cases where the victim of a 
"battering" mother was aged under twelve months).141

In describing some mothers as "battering" rather than 
"mentally ill" d’Orban did not exclude the possibility 
that a "battering" mother may also have been suffering 
from a degree of mental disturbance or personality 
disorder before the homicide, although less serious than 
the "mentally ill" women. Indeed he classified only four 
of the twenty-six "battering" mothers as "no abnormality". 
Three were, in his view, subnormal; twelve had reactive 
depression and seventeen (or nearly half) personality 
disorders.142 Many of these women, ten of whom were 
convicted of infanticide, may have been able to come 
within diminished responsibility had infanticide not been 
available, whether on the current test or on the test 
proposed by the Butler Committee that would require 
"mental disorder" as defined in the Mental Health Act 
1959. Section 4 of that Act stated:

In this Act "mental disorder" means mental 
illness, arrested or incomplete development of 
mind, psychopathic disorder, and any other 
disorder or disability of mind; and "mentally 
disordered" shall be construed accordingly.
(my emphasis)

This definition has been continued in the Mental Health 
Act 1983 (Sl( 2)). This was not the case, however, with 
the neonaticides. D'Orban classified eight of the eleven 
as "no abnormality" and none had suffered from depression 
before the homicide. One was subnormal, and two had 
personality disorders.143 D ’Orban concluded that:

141 Ibid. The remaining woman was in d ’Orban’s 
category "retaliating".

142 Ibid., p.562.
14 3 Ibid.
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Even by the most generous criteria, 9 of the 23 
women convicted of Infanticide (8 neonaticides 
and 1 battering mother) could not have been 
regarded as suffering from mental disorder as 
defined in Section 4 of the Mental Health 
Act.14 4

The definition of "mental disorder" in Section 4 of 
the Mental Health Act appears no more restrictive than the 
current requirement for an "abnormality of mind" in the 
defence of diminished responsibility. It follows that in 
England a "disturbance of balance of mind" (necessary for 
an infanticide conviction) is a less stringent requirement 
than the current (or Butler proposed) requirement for 
diminished responsibility. From his study of the cases 
and own experience d'Orban concluded that:

In practice this disturbance is clearly not 
interpreted by medical witnesses and by the 
courts as a severe abnormality amounting to 
psychiatric disorder; the degree of abnormality 
is much less than that required to substantiate 
'abnormality of mind' amounting to substantially 
diminished responsibility under Section 2 of the 
Homicide Act 1957.14 5

It follows that, at least in England, a woman who 
kills her child, provided the child is under twelve 
months, may have her culpability mitigated by a 
disturbance of mind that would not have been sufficient to 
mitigate culpability for any other homicide. It is about 
this fact that the debate there has revolved.

The result of d’Orban's findings was that about a 
third of cases currently dealt with as infanticides and in 
particular almost all neonaticides, should logically be 
dealt with as murders if infanticide were abolished. The 
fact that an infanticide was made out implies of course 
that the intent for murder was established and these were 
cases where the woman was not sufficiently mentally 144

144 Ibid., p.570.
14 5 Ibid.
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disturbed to satisfy the tests for diminished 
responsibility or insanity. To abolish infanticide in 
these circumstances while retaining a fixed penalty of 
life imprisonment for murder could be to restore to 
prominence the old statragems of avoiding conviction for 
murder, such as contesting live birth, make juries 
reluctant to convict and place extraordinary pressure on 
psychiatrists to find an abnormality of mind sufficient 
for diminished responsibility.

After the Butler Committee Report the issue was next 
officially reviewed by the Criminal Law Revision Committee 
( "CLRC" ) which published a working paper on Offences 
Against the Person in 1976 and its final report in 
1980.146 A Working Party of the Royal College of 
Psychiatrists of which d ’Orban was a member made a 
submission to the CLRC.147 The submission accepted that 
if the mandatory life sentence were removed then "there 
would be no need for a special offence of infanticide".148 
This of course considers only the sentencing consequences 
of conviction for murder and not the stigma of that 
conviction itself. The Working Party was of the view that 
if this recommendation of the Butler Committee were not 
accepted and the mandatory life sentence and diminished 
responsibility (as amended) were to remain then, on the 
basis of d'Orban’s findings, "a redefined Section 2 of the 
Homicide Act (i.e. diminished responsibility) would be too 
restrictive and would exclude some cases now dealt with as 
infanticide".149 The submission recommended the retention 
of the separate offence of infanticide as it currently 
operated.

146 Cmnd. 7844 HMSO London 1980 (hereinafter "CLRC").
147 Published in Bluglass, R . , "Infanticide" 

Bulletin of the Royal College of Psychiatrists 1978, p.139.
148 Ibid., p.140.
14 9 Ibid.
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Although d'Orban's analysis had suggested that it 
would require a generous interpretation of "abnormality of 
mind" to find diminished responsibility in some 
"battering" cases dealt with as infanticides in his study 
it was really only in relation to neonaticides that it 
could be said that infanticide was likely to be all that 
was available. Thus his findings support the retention of 
infanticide for neonaticides, but not necessarily for 
homicides of older children.

The Working Party of the Royal College of 
Psychiatrists went further. They gave evidence to the 
CLRC that there were at least four types of cases other 
than those concerning newborns currently dealt with as 
infanticides which may lead to a disturbance of mind but 
would not come within Section 4 of the Mental Health Act. 
These sets of circumstances were not mutually exclusive 
and, stripped of their verbiage, amounted to environmental 
stresses such as poor accommodation and poverty, both of 
which would be heightened by the birth of an additional 
member of the family, pressure from the husband on the 
woman for her to meet all the baby's demands and a failure 
of bonding between mother and child through illness or 
disability.150 As has been seen environmental and 
personal stresses such as these were notable in the cases 
I examined.

The psychiatrists were concerned that the offence be 
retained for these cases as well, and that its wording be 
changed to bring it into line with existing practice and 
"current medical thinking"151 They recommended that the 
reference to lactation be deleted because as already noted 
"there is little or no evidence to support a specific 
relationship between lactation and mental disorder 
(referred to as 'lactational insanity' during the early

150 CLRC, op. cit., para.105.
151 Cf the comments by Parker and Good, op. cit., at 

p.241.
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part of the century)".152 153 The Working Party adopted a new 
phrase entirely. They sought to encompass homicides 
immediately after birth and those within the first twelve 
months in the phrase "the balance of her mind was 
disturbed by reasons relating to child bearing . . . " .15 3 
They argued that their proposed form of words would 
include cases "resulting from the effects of psychological 
and environmental stress and incidental mental illness as 
well as cases resulting from true (sic) puerperal 
illness".154 155 It was implicit in their argument that 
diminished responsibility would not have been available 
for those cases of psychological and environmental stress 
although this does not seem to be the case in New South 
Wales.

The recommendations of the Royal College that the 
offence be retained and its wording broadened to, in 
effect, bring it into line with current practice were 
broadly adopted by the CLRC. The CLRC was evenly divided 
as to whether the mandatory life sentence should be 
retained15 5 and accordingly made no recommendation for 
change and assumed that it would be retained in their 
discussion of offences.156 They agreed with the Butler 
Committee's proposal that the defence of diminished 
responsibility be reworded to require a form of mental 
disorder as defined in the Mental Health Act rather than 
an abnormality of mind although they proposed a slightly 
different test for determining whether this disorder was 
sufficient to reduce the crime to manslaughter.157

152 Bluglass (1978), op. cit., p.140.
153 Ibid.
154 Ibid., p.141.
155 CLRC, op. cit., para.42.
156 Ibid., para.61.

Ibid., para.93.15 7
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It was against this background that they accepted 
that not all cases currently dealt with as infanticides 
could be embraced within manslaughter by diminished 
responsibility because the "kind of disturbances of mind 
which now lead to an infanticide verdict" may not in all 
cases be regarded as a mental disorder within Section 4 of 
the Mental Health Act 1959.158

The CLRC were unanimous in recommending that the 
reference to the effect of lactation be deleted159 but 
only recommended by majority that the inclusion of cases 
of social stress within the offence should be endorsed by 
a change in its wording.160 They accepted the evidence of 
the Royal College of Psychiatrists that some cases would 
not fall within diminished responsibility and stated that:

whether or not those examples fall within the 
present definition if it is applied strictly, we 
agree that they are types of situations which 
are at present being dealt with by the courts as 
cases of infanticide and which should continue 
to fall within the ambit of the offence.161

For this reason the CLRC by majority proposed that the 
phrase "by reason of (the mother) not having fully 
recovered from the effect of giving birth" be replaced by 
the requirement that the disturbance arise "by reason of 
the effect of giving birth or circumstances consequent 
upon that birth".162 (my emphasis)

The dissentients, Sir David Napley and Her Honour 
Judge Lowry took the more narrow view of wishing to

15 8 Ibid., para.102.
15 9 Ibid., para.105.
16 0 Ibid.
16 1 Ibid.
16 2 Ibid.



368

confine infanticide to a purely medical base.163 They 
were concerned that making "adverse social conditions a 
defence to child killing" would provide a precedent for 
other offences and insufficiently deplore child cruelty 
and neglect. This of course is to assume that
psychiatrists do not take account of environmental 
stresses in their assessments for diminished 
responsibility in relation to homicides generally. At 
least in New South Wales that seems to be to close one's 
eyes to reality.

The CLRC also recommended that the maximum sentence 
for infanticide be set at five years imprisonment,164 165 
which provided an additional reason for keeping the 
offence distinct from manslaughter by diminished 
responsibility.16 5 Consistently with this recommendation
they proposed that there be a distinct offence of 
attempted infanticide.166

None of the proposals in relation to infanticide have 
been implemented. Although this is frequently the fate of 
law reform proposals the differences of opinion about 
infanticide in particular and the emotive nature of the 
offence provide additional reasons for inaction. A 
sizeable body of opinion in the United Kingdom is in 
favour of the retention of the offence167 and the 
proposals for amendment have been designed to bring the 
legislation into line with what is thought to be the 
practice of the courts rather than change that practice. 
The politicians may have thought it is better to leave 
well enough alone.

163 Their dissenting views are set out in Annexes 6 
and 7 to the Report.

164 Para.108.
165 Para.104.
166 Paras.110,113.
167 See para.107 CLRC Report.
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Ironically, there is some evidence that even while 
this debate was going on the practice of the courts in 
relation to infanticide may have been changing to limit 
the ambit of the offence. D ’Orban (1979) found twenty- 
three convictions for infanticide over six years (1970- 
1975), or four per year in South East England. Parker and 
Good (1981) analysed the Criminal Statistics for the whole 
of England and Wales from 1967 to 1978. These show a 
sudden decline in infanticide convictions from and 
including 1975. In the eight years 1967-1974 inclusive 
there was an average of sixteen convictions per year. In 
no year was there less than thirteen. In 1975 there were 
eight, 1976 six, 1977 three and 1978 seven.168

This decline could either reflect a drop in actual 
infanticide cases or a change in practice whereby cases 
that would earlier have been dealt with as infanticides 
were being dealt with on some other basis. The analysis 
of Parker and Good shows that once the falling birth rate 
is taken into account there was no statistically 
significant fall in the total number of homicides where 
the victim was under one year and the principal female 
suspect was the mother, although the number and rate of 
infanticide convictions fell.169 In 1967, for example, 
there were 3.24 victims aged under one year (of offences 
recorded as homicide) where the principal female suspect 
was the mother per 100,000 live births. In 1978 there 
were 3.35. But in 1967 2.28 of these resulted in
infanticide convictions and only 0.96 in other offences; 
in 1978 only 1.34 in infanticide and 2.01 in other 
offences.170 An examination of this "other offences" 
category shows that manslaughter by virtue of diminished 
responsibility showed no statistically significant change 
whereas "other manslaughter" showed an increase that was

168 Parker and Good, op. cit., p.238.
169 Ibid., p.239.
170 Ibid., p.240 Table 3.



370

statistically significant, although small in actual 
numbers.1 7 1

I had earlier commented, when discussing d'Orban's 
findings, that cases of battering and neonaticide 
currently dealt with as infanticides that would not fall 
within diminished responsibility must logically be 
indicted as murders, the intent for murder being assumed 
in the conviction for infanticide. These figures are 
interesting because despite the decrease in infanticides 
there were no murder convictions (although possibly there 
were some murder indictments). One possible explanation 
is that battering or neonaticide cases that would formerly 
have been dealt with as infanticides are now being treated 
as manslaughter by way of assault. This is most likely to 
be the result of a change in prosecution practice in 
framing charge and accepting plea. What it suggests is 
that some infanticide convictions were entered in the 
past, probably by way of plea designed to secure a lenient 
result, even where there could have been doubt that the 
woman's intent was sufficient for murder.172

This in turn provides support for the recommendation 
of the CLRC, made almost in passing,173 that infanticide 
should be an alternative verdict to manslaughter as well 
as to murder. This was consistent with their observation 
that sentences for infanticide were usually very lenient 
and that the maximum sentence for infanticide should be 
less than the maximum sentence for manslaughter.

Another possible explanation is that while the 
incidence of homicide of children under one year by their 
mothers has remained steady there may have been changes 
within that population in type of homicide. It may be

17 1 
17 2
1 7  3

Ibid., p.239 Table 2.
Cf Parker and Good, p.240. 
CLRC, op. cit., para.106.
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that the rate of neonaticides has decreased because of 
better facilities for abortion and contraception and the 
lessening of the stigma of illegitimacy. If this is the 
case then there must have been an increase in other types 
of infant homicide, notably battering dealt with as 
manslaughter by assault. Parker and Good note that such 
an increase could be part of the general increase in 
crimes of violence by women over this period.174

(3) Diminished responsibility and infanticide_in New
South Wales: Does it matter?

Thus the nub of the debate in England has been that 
psychiatrists are prepared to say that a woman suffered a 
disturbance of balance of mind after the birth of a child 
although they might not be willing to say that the 
disturbance amounts to diminished responsibility. The 
psychiatric reports I have examined suggest, however, that 
forensic psychiatrists in New South Wales see a different 
relationship between diminished responsibility and 
infanticide than do their brethren in England. I have not 
examined any actual English case files but on the basis of 
the English debate about the future of infanticide it 
seems that in cases where a woman kills her child under 
twelve months old English forensic psychiatrists regard 
infanticide as the larger category and diminished 
responsibility as a smaller subset. They have placed 
emphasis on the degree of disturbance required. A 
"disturbance of balance of mind" (infanticide) is seen as 
less severe and so more easily made out than an 
"abnormality of mind" which substantially impairs mental 
responsibility.

In New South Wales on the other hand in every case 
where a forensic psychiatrist was prepared to find 
infanticide he was also of the opinion that diminished 
responsibility was made out. The converse did not

17 4 Parker and Good, op. cit., p.240.
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necessarily apply. As indicated, in one case 
the government psychiatrist was prepared to find 
diminished responsibility but did not consider he had 
sufficient information to narrow this down to infanticide. 
In the absence of an explicit statement by the defence 
psychiatrist that the case was one of infanticide the 
woman, Alison, pleaded guilty to manslaughter on the basis 
of diminished responsibility.

In other words, in these cases in New South Wales 
diminished responsibility was seen by the psychiatrists as 
the principal category. If they felt able to locate the 
origin of the abnormality of mind in the birth of the 
child they would indicate that infanticide was also 
available, but almost as an after-thought. It was 
somewhat odd, then, that in the two cases where a 
connection to birth should have been most readily 
suggested, the neonaticides, infanticide was not expressly 
considered as an option by the psychiatrists.

There was no evidence that either of these two women, 
Susan and Elizabeth, whose cases are discussed in detail 
in the neonaticide chapter, had shown any signs of mental 
disturbance or abnormality prior to the homicide. In 
England, on the basis of d'Orban's findings, it seems 
certain that these cases would have been dealt with as 
infanticides. D'Orban and his brethren would apparently 
have had difficulty in finding that diminished 
responsibility applied. In New South Wales, on the other 
hand, diminished responsibility was found by the 
Government psychiatrist in both cases, although with no 
easily ascertainable foundation. He did not expressly 
refer to infanticide in either case, although in Susan's 
he does recommend that she be charged with manslaughter on 
the basis of her mental state which is only possible with 
infanticide. Susan was of course subsequently indicted 
for infanticide.
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The treatment of these neonaticides suggests that the 
difference arises from a greater readiness on the part of 
these New South Wales psychiatrists to find diminished 
responsibility than is, ostensibly at least, the case in 
England. It is not that the New South Wales psychiatrists 
were reluctant to find infanticide, just that they were 
very ready to find diminished responsibility. The causal 
requirement for infanticide only excluded one case out of 
six where the baby was not new born from that diagnosis.

Thus any discussion as to whether infanticide should 
or should not be retained as a separate offence in New 
South Wales must be on a slightly different footing than 
the debate in the United Kingdom. The focus of the debate 
there has been that because psychiatrists regard the 
disturbance of mind required for infanticide to be less 
significant than that required for diminished 
responsibility there may be a danger that cases currently 
dealt with as infanticides would have to be treated as 
murders. This has appeared an unpalatable prospect 
principally because of the mandatory life sentence for 
murder. In New South Wales, on the other hand, 
psychiatrists do not appear to be as reluctant to find 
diminished responsibility. As well, the life sentence has 
not been mandatory in New South Wales on conviction for 
murder since 1982 where "it appears to the Judge that 
the person’s culpability for the crime is significantly 
diminished by mitigating circumstances, whether disclosed 
by the evidence in the trial or otherwise".175 As I will 
discuss shortly, the rare case of infant homicide where 
the psychiatrists would not testify to diminished 
responsibility which may be dealt with as murder in the 
absence of the offence of infanticide would be likely to 
fall within this category of discretionary sentencing.

175 Part of the proviso to S19 Crimes Act 1900 (NSW) 
inserted by Act No. 24 of 1982.
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Are there then reasons for retaining infanticide as 
a separate offence in New South Wales, particularly 
when, as discussed in earlier chapters, the offence is 
essentially used as a defence in the same way as 
diminished responsibility? Although formally the onus of 
proving the disturbed mental state is on the prosecution 
if infanticide is charged as an offence and on the defence 
in diminished responsibility, in practice a plea will only 
be accepted on either basis where both defence and Crown 
psychiatrists agree it is available.

If psychiatrists don't see any difference between the 
two possible legal consequences lawyers (or at least some 
lawyers) evidently do. Margaret's lawyers were most 
anxious that she be convicted of infanticide, rather than 
manslaughter on the basis of diminished responsibility. 
To this end it seems they requested that her psychiatric 
report be rewritten to stress infanticide and not the 
broader defence. There are some indications in the cases 
that for sentencing reasons they were wise to do so. 
There were eight cases where a woman was committed for 
trial for the murder of her child under twelve months old 
including the two neonaticides. The five women who were 
convicted and sentenced for infanticide all received non 
custodial sentences. In one further case, Susan's case, 
infanticide was found proven but the charge was withdrawn 
from the jury under the proviso to section 24 of the 
Crimes Act 1900 NSW as being one where the judge regarded 
a "nominal punishment" as being sufficient. The two women 
convicted of mans1aughter by reason of diminished 
responsibility, however, both received custodial 
sentences.

Of course, it could be merely coincidental that in 
the two cases where diminished responsibility was relied 
on, although the women's lawyers sought bonds they did not 
receive them. Subsequent cases, however, support the 
proposition that while infanticide always results in a 
bond, diminished responsibility may not. A search of



375

newspaper accounts and appeals to the Court of Criminal 
Appeal has revealed five cases in the years 1982-1984 
inclusive where a woman was charged with the murder of her 
child less than twelve months old. Two women pleaded 
guilty to manslaughter by virtue of diminished 
responsibility in discharge of a murder indictment. One, 
Margaret Elliott whose case was been referred to earlier, 
was sentenced to seven and a half years imprisonment with 
a non parole period of four years which was reduced to two 
years on appeal. The other woman, Diane Taylor, did 
receive a bond. She was ah Aboriginal woman who had grown 
up on a mission station and these factors may well have 
been significant in her lenient sentence.176

Another two of the women pleaded guilty to 
infanticide. Both women, Lynne Craig and Margaret Craig 
(apparently no relation) received non custodial 
sentences.177 The fifth woman was committed for trial on 
manslaughter only on the basis of lack of intent.178

English commentators have also noted that conviction 
for infanticide is usually followed by a non-custodial 
sentence. The CLRC included figures in their report which 
showed that of 112 women convicted of infanticide in the 
years 1969-1978 inclusive only three had been sentenced to 
imprisonment. Most of the women were placed on probation, 
some were given hospital orders and some were absolutely 
or conditionally discharged.179

176 Personal communication 4 November 1987 from her 
solicitor Mr. Michael 0'Donnell.

177 Re. Lynne Craig: Personal communication 31
October 1986 from her solicitor Mr. Robert Arden. Re. 
Margaret Craig: Remarks on sentence by Maxwell J. Supreme
Court of NSW 11 September 1985.

178 Sydney Morning Herald, 13 July 1983.
179 CLRC, op. cit., para.108.
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Concern has been expressed in England that if 
infanticide was abolished and these women were convicted 
of manslaughter on the basis of diminished responsibility 
their sentences would not be so lenient. In the early 
years of the diminished responsibility defence defendants 
were frequently placed in hospital (by virtue of a 
hospital order under the Mental Health Act 1959) rather 
than sentenced to imprisonment. There has been an 
increase in recent years of diminished responsibility 
cases receiving sentences of imprisonment, rather than 
hospital orders, due to the difficulty in finding hospital 
places.180 Elizabeth Parker notes that although the 
assumption behind the Butler Committee recommendations was 
that women convicted of manslaughter by virtue of 
diminished responsibility rather than infanticide would 
continue to receive probation and hospital orders:

That this practice would not necessarily 
continue is indicated by the change in the 
pattern of disposals of persons convicted of 
manslaughter under diminished responsibility ...
This raises the possibility that by abolishing 
infanticide as a separate offence the favourable 
disposals now accorded would also be lost, and 
women who would have been previously given a 
hospital or probation order could find 
themselves serving a prison sentence.181

Even without considering results in particular cases 
one can advance a convincing line of argument to suggest 
that different sentences could flow from a conviction of 
manslaughter by way of diminished responsibility than from 
one of infanticide. Although Section 23A in setting out 
the defence of diminished responsibility requires only 
that the abnormality of mind existed "at the time of the 
acts or omissions causing the death charged" it has been 
held that at least where the cause is said to be an

180 Parker, E., "Mentally Disordered Offenders and 
their Protection from Punitive Sanctions: the English
Experience", Int. J. Law and Psych. 3, 1980, p.461 at
462-463; Dell, op. cit.

18  1 Parker, ibid., p.464.
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inherent one there must be an element of permanence about 
the abnormality. Diminished responsibility is often used 
where the accused in fact suffers a fairly permanent 
mental condition or disease. One particular example of 
this is cases where the accused is of subnormal 
intelligence and in fact this is specifically referred to 
in this section being an abnormality of mind "arising from 
a condition of arrested or retarded development of mind". 
To the extent that diminished responsibility encompasses 
more permanent conditions than those envisaged by 
infanticide, different considerations in sentencing may 
apply. It could be argued, for example, that deterrence 
of the particular offender from offending in this way 
again is a more significant factor where the offence came 
about by reason of the offender’s inability to tolerate 
frustration or stress. If this is likely to be a 
permanent "personality disorder" then those who accept 
that punishment can correct behaviour or deter repetition 
could argue that more severe punishment is required to 
make sure the lesson is learned.

Where the disturbance of mind is clearly related to a 
specific set of circumstances that may not be repeated, 
such as the birth of a child, then it is easier for a 
judge to consider that individual deterrence need not 
apply. In one case the judge suggested that this was a 
factor in his reasoning by stating that:

Apparently in post-natal depression it is the 
child whose birth has given rise to the post
natal depression who is the main focus for such 
a depressed woman’s potential violence and when 
the child is no longer present there is normally 
no other focus or object for such violence.182

In fact, there was no basis for this assertion by him 
in the psychiatric material produced in the case but it 
does indicate the perceived relevance of the disturbance

182 Ljerka’s case, remarks on sentence, Supreme 
Court of NSW 27 March 1981, p.3.
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of mind being related to a specific event. Of course, 
this automatically raises questions in relation to future 
children and as discussed in Chapter 6 in some cases 
specific reference or recommendations were made about 
sterilization.

An equally compelling argument as to why one might 
expect a sentence for infanticide to be generally more 
lenient than a sentence for manslaughter of an infant on 
the basis of diminished responsibility, is that in cases 
of infanticide the disturbance of mind is specifically and 
exclusively linked to the birth of a child. As shown, 
women who kill their babies have, at least since the 
eighteenth century, been treated with compassion by the 
men who made up legislatures, courts and juries. 
Traditionally, this response may have been evoked by the 
uncomfortable knowledge that where a woman was left 
pregnant, unmarried and without support the father of the 
child was very likely at least equally to blame. In more 
recent times this awkward pity may owe more to a mystique 
about women’s gynaecology and an awareness of the 
exhausting nature of a baby's demands. A priest who wrote 
to the Attorney General seeking his intervention in the 
course of the public campaign excited by the sentence in 
Elizabeth’s case (discussed in the chapter on 
neonaticides) summarised the traditional view in his 
comment that "No man can comprehend the stresses and 
strains a woman is under in such circumstances".183 The 
ideology of motherhood has assigned the responsibility for 
these demands to women to the almost complete exclusion of 
men. Infanticide cases are uncomfortable reminders that 
child care is a very considerable burden and that it may 
not be fair to expect mothers to be the only ones to carry 
it.

The fact that some women kill under the strain of 
motherhood could pose a real threat to the image of

1 8  3 Letter from Rev. W.B. dated 4 April 1978.
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motherhood as rewarding and mothers as beneficent. The 
response of the legal system contains and neutralises this 
threat. On the one hand, the crimes are individualised 
and treated as the actions of a few sick individual women 
and on the other an apparently compassionate face is shown 
to those women. Lenient sentences, which are legitimated 
as a response by viewing the women as not fully 
responsible for their actions, take the heat out of any 
outrage that women may otherwise feel if cracking under 
the strain of constant child care was punished too 
severely. The public campaign in Elizabeth's case shows 
the outraged response that can be caused by a sentence 
that is perceived as too harsh. What remains to be seen 
in the future is whether the traditional sympathy for 
mothers is eroded as more men assume child care 
responsibilities, or whether the compassion will be 
extended to all carers, whether male or female.

I would argue then that a conviction for infanticide 
is likely to attract a very lenient sentence precisely 
because it is infanticide which for historical and 
political reasons is regarded as a very specific sort of 
homicide. Conviction for manslaughter on the basis of 
diminished responsibility, although the victim may have 
been the woman's own child, does not have the same 
immediate historical, political and emotional resonance of 
a crime requiring a lenient sentence.

What is the significance of the abolition of the 
mandatory life sentence in New South Wales for this 
debate? The Butler Committee considered that both 
diminished responsibility and infanticide should be 
abolished and complete sentencing discretion for the trial 
judge introduced on conviction for murder.184 They did 
not address whether a distinction should be retained 
between murder and manslaughter. Suggestions have been

184 Committee on Mentally Abnormal Offenders, 
op. cit., para.19.13.
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made elsewhere that this distinction be abolished and the 
offences replaced by the one offence of culpable homicide 
on conviction for which the judge would have complete 
sentencing discretion.185 186

The New South Wales reform is not so wide-sweeping. 
The distinction between murder and manslaughter remains, 
as do the partial defences of diminished responsibility 
and provocation which can reduce murder to manslaughter. 
It is now clear18 6 that the trial judge does not have a 
complete sentencing discretion on conviction for murder. 
The sentence for murder is still prima facie life and in 
R. v. Bell187 the majority of the New South Wales Court of 
Criminal Appeal (Samuels J.A. and Lee J, Street C.J. 
dissenting) took a restrictive view as to the factors 
which may be taken into account by the trial judge on the 
threshold question as to whether a sentence other than 
life may be imposed. Only those factors which were 
"connected with" or "contributed to" the crime188 or which 
"influenced the conduct constituting the commission of the 
murder and the relevant state of the accused's mind"189 
may be considered.

Once the trial judge has determined that a sentence 
other than life can be imposed the full range of matters 
in mitigation, including those not related to the crime 
itself such as a plea of guilty, should be considered in 
assessing what the sentence is to be.190 Had all partial

185 Hyam v. DPP [1975] A.C. 55.
186 R. v. Bell [1985] 2 N.S.W.L.R. 466. This case

resolved two conflicting lines of authority. See Yeo,
S.M.H., "Sentencing Murderers in New South Wales: A
Judicial Perplexity" (1986) 9 U. N.S.W.L.J. 77.

187 Ibid.
188 Lee J. in Bell at 484.
189 Samuels J.A. in Bell, at 479.
19  0 R. v. Bell [1985] 2 N.S.W.L.R. 466.
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defences to murder including diminished responsibility and 
infanticide been abolished on the introduction of this 
limited sentencing power then it is likely that cases of 
child homicide that would formerly have been dealt with as 
infanticides (or manslaughter by reason of diminished 
responsibility) would pass the threshold test for 
imposition of a determinate sentence. The proximity of 
the birth, the relationship between offender and victim 
and the offender's disturbed mental state are all matters 
which could be said to be sufficiently related to the 
crime.

However it is axiomatic that a sentence for murder, 
even if not life, will be longer in most cases than a 
sentence for a manslaughter committed in similar 
circumstances. Unless this fundamental distinction is 
abolished there is no warrant in my view for abolishing 
the partial defences to murder that will reduce it to the 
lesser offence merely because in some circumstances a 
sentence less than life may be imposed on conviction for 
murder. The fact that the legislature did not repeal the 
partial defences supports this analysis.

Once it is established that partial defences should 
remain notwithstanding the amendment to section 19, the 
question becomes whether infanticide should be retained 
given the practical overlap in New South Wales with 
diminished responsibility. Here again it is primarily 
sentencing considerations that lead me to the view that it 
should, although the other forensic advantages of 
infanticide discussed in Chapter 3 are also significant. 
These are that infanticide, unlike diminished 
responsibility, can be charged as a substantive offence 
and the Crown bears the onus of proof whether it is 
charged as an offence or raised by the defence. Most 
important, however, given the way infanticide is used in 
plea, is that conviction for infanticide appears to 
attract a more lenient sentence than conviction for 
manslaughter by reason of diminished responsibility in
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similar circumstances. That sentencing pattern is a 
compelling reason for maintaining the distinct offence of 
infanticide.

382 
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CHAPTER 10

CHILD KILLING BY NEGLECT

There were three cases where the prosecution relied 
on omissions rather than positive acts of commission to 
establish its case. I have discussed Elizabeth's case in 
the chapter on neonaticides. Extraordinarily she was 
charged with murder on the basis of an omission, her 
alleged failure to retrieve the baby from the toilet pan 
(which assumed an ability to do so). In this chapter I 
will discuss the two cases, each involving both parents, 
where the infant died of malnutrition and the parents were 
charged with manslaughter by gross negligence. The 
prosecution did not allege in either case that the parents 
had deliberately starved the children. That, of course, 
would have been murder.1 Rather the prosecution charged 
that the parents had failed to exercise the care of an 
ordinary parent, and had failed to a gross degree, either 
in ensuring that the child had sufficient nutrition or in 
obtaining medical help when the child became weak, or 
both.

In each of these three cases where criminal liability 
was dependent on an omission, rather than a positive act, 
the Crown case was weak. In Elizabeth's case this was 
later established on appeal and her conviction quashed. 
Similarly, in one of the cases of death from malnutrition 
the convictions of the parents were overturned on appeal 
on the basis of new medical evidence, and the Crown did 
not proceed with a new trial. In the other malnutrition 
case the Crown Prosecutor recommended against proceeding, 
although in the event he was directed to do so. Yet each 
of the defendants were initially convicted, in the 
manslaughter cases by jury. I have discussed in detail in 
the neonaticides chapter some reasons why Elizabeth may

i R. v. Russell [1933] V.L.R. 59.



384

have considered herself guilty. The malnutrition cases 
raise further disturbing issues.

Although the authorities are not entirely clear, it 
seems that it is not necessary for conviction for 
manslaughter by criminal negligence that the defendant had 
any appreciation of the risk of death or even of injury 
before the relevant act or omission. The test is what he 
or she should have realised, not what he or she did. The 
jury will inevitably approach this issue not in the same 
position as the defendant, however, but with the knowledge 
of the tragic consequences that did in fact ensue. In the 
case of a negligent act there may be greater certainty in 
the jury's determination ex post facto as to what a 
reasonable person would have anticipated. In the case of 
a negligent omission, however, the difficulties of 
causation will often be such that the jury's findings may 
be more influenced by hindsight and emotion than by what a 
reasonable person would have foreseen.

At first blush, causation would not seem to be so 
much of a problem in the specific area of child death from 
malnutrition. A jury may be likely to work on the 
assumption that a child in urban Australia could only 
starve if she was deliberately not fed. It may be thought 
incredible that a child in a western developed country 
such as Australia could die from a condition more often 
associated in the popular imagination with the poverty and 
famine of third world nations. The medical evidence 
adduced on appeal in one of these cases, and other 
research,2 suggests however, that malnutrition can arise 
despite conscious care and concern by the parents. This 
evidence was not called at the trial but the outraged 
community response to that case in particular suggests 
that without expert evidence a jury may be particularly 
prone to express sorrow and condemnation at a child's

2 Emery, J.L., "The Deprived and Starved Child" 
(1978) 18 Medicine, Science and the Law 138. This article 
is discussed in more detail later in this chapter.
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death in the only way open to it, by conviction of the 
parent charged. The other couple convicted of 
manslaughter by neglect did not appeal (no doubt because 
they were given non-custodial sentences) but one must 
wonder whether parallel medical evidence might not have 
been available in their case to challenge lay assumptions 
about causation.

That couple had recognised that their baby was in 
difficulties, and had made efforts to help him. The jury 
must have concluded that these efforts were less than what 
the reasonable person would have done in that situation. 
If this was a judgment that the couple did not care enough 
then perhaps it is right that they suffered the opprobrium 
of a trial and conviction. There was considerable 
evidence in the case that they did care, however, and so 
it is possible that the verdict was more a judgment of 
their adequacy, than their genuineness, as parents. One 
must ask whether the criminal law of manslaughter is the 
appropriate instrument to measure culpability and assign 
punishment in a case such as this.

To discuss these issues further I look first, and 
briefly, at the elements of manslaughter by omission and 
then at the circumstances of each case.

1. The elements of manslaughter by omission

There are three elements of manslaughter by omission, 
each of which has generated case law and debate, the law 
in this area being both confused and controversial. The 
first element is that the defendant, who is said to be 
liable for an omission, must have been under a duty to 
act. This raises no real difficulties in relation to the 
death of a child from malnutrition. It is assumed in most 
commentaries and was not questioned in these cases that 
parents owe a duty to their infant children which includes 
provision of adequate food and the obtaining of medical



386

assistance where needed,3 although the precise source of 
the duty is not always identified.4 The debate in 
relation to the duty requirement has focussed on the 
extension of criminal liability in this century from a 
person under a legal duty to act, whether imposed by 
contract, common law or statute, to a person who has 
voluntarily assumed a duty to care for the deceased, 
independently of any legal obligation to do so.5 Debate 
was most recently generated by the decision of the English 
Court of Appeal in R. v. Stone and Dobinson6 to uphold the 
convictions of a man and his common law wife for the 
manslaughter of his aged sister, who had confined herself 
to bed and refused to eat.7 The defendants had made some 
attempts to care for the sister, although ineffectually, 
but far from alleviating their responsibility, these 
attempts exacerbated it. The Court of Appeal held that:

This was not a situation analogous to the 
drowning stranger. They did make efforts to 
care. They tried to get a doctor; they tried to 
discover the previous doctor. Mrs Dobinson 
helped with the washing and the provision of

3 For example, Glazebrook, P.R., "Criminal 
Omissions : The Duty Requirement in Offences Against the 
Person" (1960) 76 Law Quarterly Review 386; Williams G., 
Textbook of Criminal Law, Stevens & Sons, London 1978, 
p.233.

4 Gamble, H., "Manslaughter by Neglect" [1977]
1 Crim. L.J. 247.

5 R . v . Ni cho 11s ( 1874 ) 13 Cox C.C. 75;
R. v. Instan [1893] 1 Q.B. 450; R, v. Chattaway (1922) 17 
Cr. App. R.7; R. v. Stone and Dobinson [1977] 2 All E.R.
341.

6 [1977] 2 All E.R. 341.
7 Some examples of critical comment are Squire,

L.E. and Painter, R., "Manslaughter and Omissions to Act", 
New Law Journal, 12 October 1978, p.994; Farrier, D., 
"Manslaughter : When to Summon A Doctor" (1978) 41 Modern 
Law Review 211 and Case and Comment, [1977] Crim. L.R., 
166.



387

food . . . The jury were entitled to find that the duty had been assumed.8

Even where a defendant was under a duty towards the 
deceased the defendant will only be criminally responsible 
for the death if the relevant omission was negligent, and 
negligent to a gross degree. It is this requirement, that 
the omission be grossly negligent, that is the most 
uncertain and has generated the most debate.9 The 
requirement is uncertain because it is not clear what is 
meant by the term "gross". It is often asserted that 
"mere" negligence sufficient for civil liability is not 
enough10 but the precise way in which criminal negligence 
differs from civil negligence is not explained. Is it the 
case that whereas an objective test (how would a 
reasonable person have acted) is sufficient for civil law 
liability, subjective appreciation of the risk of at least 
some degree of harm is necessary for criminal liability? 
There are cases that advance this proposition.11 Or does 
the distinction lie in the degree to which the defendant's 
conduct departed from ordinary standards, it being 
unnecessary for criminal as well as civil liability that 
he or she appreciated that there was a risk? These are 
cases that support this proposition as well.12

Considerable confusion has been introduced into the 
area by the use of the word "reckless" to describe the 
very high degree of negligence required for criminal 
liability. "Reckless" was first used as a synonym for

8 [1977] 2 All E.R. 341, 346 per Lane L.J.
9 See the discussion in Williams, op. cit., pp.42- 

49 and pp.222 et seq.
10 R. v. Bateman (1925) 19 Cr.App.R. 8? Callaghan

v. The Queen (1952) 87 C.L.R. 115; Andrews v. D.P.P.
[1937] A.C. 576.

11 For example R. v. Lowe [1973] 1 Q.B. 702.
12 R. v. Stone and Dobinson [1977] 2 All E.R. 341 

is generally interpreted in this way.
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"gross" by Lord Atkins in Andrews v. D.P.P.13 
"Recklessness" in criminal law is usually thought to 
require subjective appreciation of the risk of harm,14 
whereas "negligence" as usually understood does not 
require that the defendant did advert to the possibility 
of harm, merely that he should have done and adjusted his 
conduct accordingly.15 In a series of cases in recent 
years the House of Lords has continued the association 
between "recklessness" and negligent manslaughter. In 
R. v. Lawrence16 Lord Diplock held that in a case of 
reckless driving it was sufficient if the defendant drove 
so as to create an "obvious and serious risk" of causing 
injury to person or property and that he did so "without 
having given any thought to the possibility of there being 
any such risk, or, having recognised that there was some 
risk involved, had none the less gone on to take it". 
This passage was later adopted in R. v. Seymour17 where 
the House of Lords held that it correctly summarised the 
mental element of manslaughter, as well as reckless 
driving. R. v. Seymour has been followed by the Privy 
Council in Kong Cheuk Kwan v. The Queen.18

The result would appear to be that, despite the use 
of the word " reckless" as a synonym for negligent 
manslaughter, it is not necessary in Britain that the 
defendant appreciated that he was creating a risk provided 
the risk was "obvious and serious". This is an objective 
test. Presumably in the case of such a risk an ordinary 
(or reasonable) person in that situation would have been

13 [1937] A.C. 576.
14 Law Commission, Report on the Mental Element in 

Crime, p.60; R. v. Crabbe (1985) 156 C.L.R. 464.
15 Williams, op. cit., p.43.
16 [1981] 1 All E.R. 974, at 982.
17 [1983] 2 All E.R. 1058, at 1064 per Lord

Roskill.
18 (1986) 82 Cr. App. R. 18 (P.C.).
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aware of the possibility of harm. A slight gloss is 
suggested by the repeated use of the word "reckless" and 
the comment of Lord Diplock that the jury must give regard 
to "any explanation (the defendant) gives as to his state 
of mind which may displace the inference [that he was in 
one or other of the relevant states of mind]".19 This 
suggests that it is the defendant who gives no thought to 
the consequences because she does not care either way that 
is culpable, not the defendant who gives no thought 
because she is absentminded, or forgetful. This would be 
consistent with the distinction drawn by the Court of 
Appeal in the earlier case of Stone and Dobinson between 
"indifference" on the one hand and "mere inadvertence" on 
the other.20

Criminal law subjectivists, such as Professor 
Williams, have been very critical of this expanded (or 
debased) meaning of "reckless" and negligent manslaughter 
generally.21 The Criminal Law Revision Committee has also 
recommended that obj ective negligence should not be 
sufficient for conviction for manslaughter.22

While the law in England is marked by very many 
conflicting cases and a confusing use of language, the 
situation in Australia is comparatively uncluttered, 
although not necessarily any more satisfactory. There is 
no High Court authority that turns on whether inadvertent 
or objective negligence is sufficient23 but the Victorian

19 [1981] 1 All E.R. 974, at 982.
20 [1977] 2 All E.R. 341, at 347.
21 Textbook of Criminal Law, (2nd edn), Stevens and 

Sons, London, 1983, pp.96 et seq.
2 2 Fourteenth Report : Offences Against the Person, 

Cmnd 7844, HMSO, London 1980, paras.116-124.
23 Callaghan v. The Queen (1952) 87 C.L.R. 115,

merely affirms that "gross" negligence, greater than that 
on the civil standard, is required.
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Full Court in a lucid and reasoned decision, Nydam 
v. R. ,2 4 has held it to be so. It seems likely that this 
decision represents the law in New South Wales as well.25 
The Court in Nydam recognised that there was considerable 
opposition to constructive malice in the criminal law, 
whether in relation to murder or to manslaughter, but 
continued "so long as murder by recklessness and 
manslaughter by criminal negligence remain as two classes 
of homicide, it is not reasonably practicable to formulate 
a subjective test for both."26 In R. v. Crabbe27 the High 
Court has subsequently affirmed that at common law a 
person who does an act knowing that it is probable that 
death or grievous bodily harm will result is guilty of 
murder if death in fact ensues, even if death was not 
intended.28 In New South Wales Section 18 of the Crimes 
Act 1900 expressly includes "reckless indifference to 
human life" as a sufficient mental element for murder.29

The court in Nydam drew a distinction between actual 
advertence, necessary for reckless murder, and the 
objective test sufficient for negligent manslaughter. It 
held that actual consciousness of risk was not necessary

24 [1977] V.R. 430.
25 Snelling, H.A., "Manslaughter by Negligent Act 

or Omission" (1958) 31 A.L.J. 630; Howard, C.,
Criminal Law, (4th edn), Law Book, Melbourne 1982, p.100; 
Gillies, P., Criminal law, Law Book Co., Sydney, 1985 
pp.505-507.

26 [1977] V.R. 430, 439.
27 (1985) 156 C.L.R. 464.
28 A subsequent High Court decision, Bouqhey v. R.

(1986) 65 A.L.R. 609, has raised doubts about the meaning
of "probable" but not as to the sufficiency of
recklessness for murder.

2 * In England recklessness is not a separate 
category of mental state sufficient for murder although 
foresight of consequences can be used as evidence that the 
defendant actually intended to kill or cause grievous 
bodily harm. Regina v. Moloney [1985] 1 A.C. 905; Regina 
v. Hancock and Shartkland [1986] 1 A.C. 455; R. v. Nedrick 
[1986] 1 W.L.R. 1025.
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for the latter crime provided that a reasonable man would 
have been aware of the risk and the defendant caused death 
by an act which constituted:

a great falling short of the standard of care 
required of a reasonable man in the 
circumstances and a high degree of risk or 
likelihood of the occurrence of death or serious 
bodily harm if that standard of care was not 
observed, that is to say, such a falling short 
and such a risk as to warrant punishment under 
the criminal law.30

Nydam was concerned with negligent acts. There may 
still be some room for argument in Australia as to whether 
subjective appreciation is required for liability for an 
omission. This distinction was drawn in R. v. Lowe31 
although it was rejected by a differently constituted 
Court of Appeal four years later in Stone and Dobinson.32 
Both cases had concerned omissions.

The third element of negligent manslaughter is the 
nature of the risk that the defendant should have 
apprehended. Again this appears to have been settled in 
Australia by Nydam. The passage just quoted establishes 
that the risk that should have been foreseen is the same 
as the risk that must be foreseen for murder by 
recklessness -that of death or serious bodily harm. The 
court rejected a possible distinction between murder by 
recklessness and manslaughter by gross negligence that 
would require actual advertence in both but turns on the 
nature of the risk foreseen. In this proposed distinction 
it is manslaughter and not murder where physical harm 
falling short of grievous bodily harm is foreseen.33 In 
England in R. v. Stone and Dobinson the Court of Appeal

[1977] V.R. 430, 444. 
[1973] 1 Q.B. 702. 
[1977] 2 All E.R. 341. 
[1977] V.R. 430, 444-5.
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appeared to adopt a wider test. They held that the duty 
the defendant had undertaken in that case was the duty of 
caring for the "health and welfare of the infirm person". 
Accordingly the risk to which the defendant must have been 
proved to have been "indifferent" or to have foreseen was 
"an obvious risk of injury to health". There has been 
substantial criticism of the breadth of the test and the 
possibility that a mere risk of injury to the health, or 
worse "welfare", of A. could expose B. to liability for 
A.'s death, however unlikely, particularly given the 
extensions to the situations in which B. will be under a 
duty to A.34

2. Circumstances of the deaths

As far as the law is concerned, there was no doubt in 
either of the two malnutrition cases in this study that 
the defendants were under a duty to feed and obtain 
necessary medical assistance for their children, and nor 
could there be any real doubt that if there was a risk 
that a reasonable parent should have detected that risk 
was of death or serious bodily harm given the age of the 
children and the susceptibility of infants to dehydration. 
What was at issue in each case was whether the parents 
should have foreseen that risk. The evidence of each of 
the defendants was that he or she did not know that the 
child was malnourished and that the child was loved and 
cared for in the normal way. Strictly speaking, it was 
not necessary for the jury to determine whether they 
believed that the parent did not appreciate the baby's 
condition, but, of course, in determining whether the 
parent should have realised the state the baby was in, 
evidence that in other respects the parent was loving and 
caring would carry considerable weight. This line of 
defence has inherent dangers, however. Where the jury are 
persuaded by medical evidence that the malnutrition was so

3 4

op. cit.
For example see Squire, L.E. and Painter R.
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gross that anyone would have recognised it the parents may 
be seen as wilfully cruel, not just inadequate. This is 
what appears to have happened in Greg and Yvonne's case, 
whose nine month old son, Dale, died of pneumonia 
precipitated by chronic malnutrition.

"Her baby starved to death”

Dale was Yvonne and Greg’s fifth child and Yvonne was 
pregnant, as she and Greg had planned, with their sixth at 
his death. They could not easily, and did not, claim 
ignorance or lack of experience with children. They 
vehemently denied that there had been any cause for 
concern in relation to their son until the day of his 
death when they took him to the doctor. They believed 
that the baby was naturally passive and slight, as had 
some of his elder siblings been, and called evidence from 
friends and relatives to support their own testimony that 
they were dedicated and caring parents, and that Dale, 
although slight, had not appeared unwell as recently as a 
few days before his death. Despite, or perhaps because of 
their vehemence, they were depicted by the media almost as 
monsters. In a particularly savage piece of journalism a 
leading afternoon newspaper juxtaposed a picture of 
Yvonne, who was grossly overweight, against the headline 
"Jailed : Her Baby Starved to Death" on the afternoon they 
were convicted. The judge on sentence was comparatively 
lenient in the sentence he imposed (twelve months periodic 
detention for each) but harsh in his remarks. He noted 
that their other children were being adequately maintained 
and cared for and so they could not be inexperienced or 
incompetent in looking after a baby. He said:

You proclaimed your competence and concern for 
the care of your children .... You presented 
yourselves as model parents whose sole energies 
were devoted to your family's individual
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members. The inescapable conclusion is one of
your gross and criminal neglect of this child.35

The judge and public concluded that the baby who died 
had been singled out for cruel treatment or at best 
indifference. The alternative possibility, that the elder 
children against whom the parents measured the dead child 
may also have been unconsciously under-nourished as babies 
but survived, was only raised on appeal and by medical 
witnesses who contacted the Crown, rather than having been 
approached by the defence. The Crown had appealed against 
the leniency of the sentences but, acting with proper 
impartiality, agreed that the defendants’ cross appeal 
against conviction should be allowed once this new 
evidence became available. The Crown then did not proceed 
to a re-trial. The substance of this medical evidence was 
that although the child clearly starved to death the 
insidious onset of this malnutrition, over a period of at 
least six months, would make it understandable that 
persons in continuous contact with the child, in 
particular his parents, would not notice his debilitation. 
The evidence further indicated that the origin of the 
malnutrition was also unclear. Tests had not been done at 
the post mortem to exclude the possibility of organic 
disease leading to malabsorption. The other possibility 
was that Yvonne may have unintentionally underfed all her 
children. She had testified that she had gauged Dale’s 
development against that of an elder brother, Warwick, 

who was also slight - the doctors relied on at appeal 
s u g g e s t e d  that Warwick may also have been 
undernourished.3 6

The possibility of organic disease had been raised at 
the trial, although only by cross examination of the Crown 
witnesses. This case, as so many others, suggests that at

35 Remarks on sentence, District Court of New South 
Wales, 21 February 1980.

3 6 Medical evidence presented at the hearing of the 
appeals, Court of Criminal Appeal, 25 September 1980.
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least in the emotionally highly charged area of child 
death defence counsel are unwise to rely on an argument 
that the Crown has not excluded other causes of the 
child's death without calling medical witnesses in the 
defence case. In any event, the fact that the 
malnutrition may have been due to malabsorption rather 
than lack of feeding would not have been sufficient alone, 
as the prosecution could argue that whatever the cause the 
condition should have been detected and medical attention 
sought earlier.* 37 At trial Greg and Yvonne relied on 
their testimony and that of friends and relatives that the 
child did not appear wasted or unwell. Without the 
legitimacy of medical opinion that continuous contact may 
have made the condition hard to detect they were clearly 
not believed.

Prejudice and hostility excited by the manner of 
Yvonne and Greg's life may have been influential in the 
rejection of the defence case at trial. I have mentioned 
Yvonne's weight; there was also the fact that at the time 
of Dale's death Greg and Yvonne had five children under 
the age of five, and she was pregnant with her sixth. 
Although they lived by that time a fairly settled 
existence they had travelled about the state almost 
continuously until Yvonne's pregnancy with Dale. They 
were still comparatively socially and geographically 
isolated. They lived in the far western suburbs of 
Sydney, eight miles from the nearest town. Yvonne did not 
drive, and was alone with the five children throughout the 
week when Greg worked. He testified that he worked as a 
tradesman twelve hours a day, six days a week. The 
nearest house was a half a mile away and there was no 
public transport. Their only contact was with one close 
friend and their respective parents whom they saw on 
alternate weekends. Although Yvonne attended a doctor in 
the nearest town for pre-natal care the only time she had

3 7 This was the principal prosecution submission-
see transcript of evidence, District Court of New South 
Wales, 18 February 1980, pp.482-483.
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taken Dale to the doctor was when he was three months old 
and suffering from eczema.38 39

In the context of Yvonne’s own family background her 
style of life was not so extraordinary nor as deprived as 
it might appear. She herself was one of six children and 
she and Greg had decided to have six children one after 
the other so there would be no age gap. She had grown up 
in the country and it was clear from her father's evidence 
that in her family going to the doctor was only considered 
appropriate where really necessary. He was asked in cross 
examination by the Crown Prosecutor:

Do you believe in having babies checked as to 
their progress by doctors or health care 
centres?
A: Well, when we reared our children we didn't
get much of a chance to get too far to get them 
checked because the position we lived- 
trainwise - heatwise and being on foot. It made 
it hard, but if I thought the baby needed a doctor we took it to a doctor. If we didn't 
take it to a doctor and I was in town and I 
wasn't happy, or I thought it might be coming 
down with a cold or something I would go to a 
chemist even.3 9

Much was made at the trial by the prosecution of the 
fact that Yvonne had not taken Dale to a baby health 
centre. Given that the nearest one was eight miles away 
and accessible only by car, and that Yvonne and her family 
had by this time had substantial experience with babies 
this might not be thought to be a necessary indication of 
neglect. But on conviction Yvonne was censured for 
failing to seek the advice of "qualified experts". The 
judge noted on sentence that there was "some hint" that 
Yvonne thought she knew better how to deal with Dale than

3 8 This account is drawn from their evidence at the 
trial.

39 Evidence of C.C.D., 
transcript, p.302.

14 February 1980
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qualified experts. "You didn’t believe the baby health 
centres and disagreed, considered that you knew more than 
qualified people".40 Class and geographical isolation may 
have had as much or more, to do with Yvonne relying on her 
own experience than obstinacy but when her husband’s 
counsel sought to suggest in his final address to the jury 
that they could take into account the couple’s socio
economic circumstances in evaluating their conduct he was 
abruptly interrupted by the trial judge who said "I will 
not agree with that as a direction of law Mr. [S] . That 
is not the law".41

There is little authority on whether socio economic 
circumstances can be taken into account in determining who 
is the reasonable person for the application of the 
objective test in negligent manslaughter. In relation to 
provocation, where the defence is limited by regard to 
what the "ordinary" person would have done in the 
circumstances, recent authority has established that all 
of the relevant attributes of the defendant are to be 
attributed to this hypothetical ordinary person, except 
for any extraordinary excitability or pugnacity or a state 
of intoxication.42 If one could argue by analogy then, 
provided socio economic circumstances could be said to be 
relevant to appreciation of risk, they could be taken into 
account in determining what the reasonable person would 
have done in a case of negligent manslaughter.

I am not confident, however, that this analogy would 
be accepted by the courts. A greater subjectivity might 
be expected in relation to provocation, which merely 
reduces murder to manslaughter, than in relation to a form 
of manslaughter whose central element is an objective 
appraisal of the defendant's conduct. In addition, there

40 Remarks on sentence, 21 February 1980.
41 Transcript, 15 February 1980, p.407.
42 D.P.P, v. Camplin [1978] A.C. 705 as approved in 

New South Wales in R. v. Croft (1981) 3 A. Crim. R 307.
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is authority that even where the defendants are 
demonstrably living in a deprived and disadvantaged 
manner, and probably suffer significant personal 
inadequacies as well, they can be convicted of 
manslaughter for want of obtaining medical help.43

The jury clearly did not believe that loving parents 
making conscious efforts to care for their baby would be 
unable to recognise that the baby was malnourished. There 
is other medical support, apart from the evidence relied 
on at the appeal, for such a phenomenon, however.

In a thoughtful and persuasive article Dr. John 
Emery, of the Department of Child Pathology at the 
Children’s Hospital Sheffield (England) has suggested that 
deliberate starvation is "extremely rare" in Britain (and 
arguably Australia),44 noting that he has not seen any 
such case, although he has seen several dozen children 
dying from starvation. He argues that "(t )he parents and 
others feeding these children, in their own way, are 
consciously caring for the child" and that the child's 
malnutrition is not so much a result of neglect as of 
poorly developed sensitivity and communication as between 
mother and child. "The inadequacy of what is usually 
called 'bonding' between the mother and child means that 
the mother does not respond to the non-verbal messages 
coming from the child in a normal way".45 This in turn 
can lead to a passive baby who does not demand food and

43 R. v. Stone and Dobinson [1977] 2 All E.R. 341.
44 Wilkey, I. (et al), "Neonaticide, Infanticide 

and Child Homicide" (1982) 22 Medicine, Science and the 
Law 31 state they were unable to determine, in relation to 
their sample of cases from Queensland, whether deaths from 
malnutrition were due to ignorance or socio-economic 
disadvantage, or wilful deprivation. The recent case in 
Victoria where parents deliberately placed their three 
year old child on a water diet in the mistaken belief that 
this would cure her cold, R. v. Eaton and Barnes, Sydney 
Morning Herald, 26 March 1986, p.3, is a rare example of 
deliberate , although still well intentioned, starvation.

4 5 Emery, op. cit., p.139.
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tends to sleep a lot or lie quietly, somewhat detached 
from its surroundings. He continues:

. . . unless the mother has a definite appreciation of how much food a child requires, 
she may well believe that the child is eating a 
normal amount ...4 6

This description accords well with the evidence given by 
Yvonne, Greg and their family and friends that Dale was a 
slight, quiet child. In examination in chief Yvonne 
compared Dale to the other children:

The others were more happy go lucky. They 
laughed more than he did. He was more - he was 
a moody baby but not - he never cried and he was 
more harder to please playing with, like the 
other kids you could play with them for hours 
but he didn't seem to like that. Only for a 
little while he used to like to play and he used 
to get sleepy.47

In cross examination when the Crown Prosecutor suggested 
that the baby was starving she replied "If he was hungry 
why didn't he cry all the time?"4 8

Emery concludes that the terminal cause of death in 
such children is usually, as indeed was the case here, an 
infection of the respiratory tract. He suggests that this 
form of deprivation and starvation is actually a more 
common cause of preventable death of young children than 
battering,49 although, as in this study, homicide 
statistics tend to show very small numbers of parents 
charged with a malnutrition death, acts of commission

4 6 Ibid., p.140.
4 7 Transcript, 13 February 1980, p.246.
4 8 Transcript, 14 February 1980, p.276.
4 9 Op. cit., p.142 •
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being so much easier to detect.50 If indeed the 
phenomenon is far more widespread than the charge rate 
suggests, as well as more subtle, the criminal law was not 
only harsh in its application to these two cases but its 
invocation significantly arbitrary as well.

"We did the best we could for our first child"51

The other case involved a two and a half month old 
baby who was the first child of his parents. In contrast 
to the image of stability that Greg and Yvonne were 
anxious to present, this other couple, Murray and 
Patricia, were frank in their records of interview about 
the stress and crisis in which they had been living in the 
weeks preceding their baby's death. Another point of 
difference was that Patricia, at least, had been aware 
that the baby was losing weight over the last month, 
although she did not appreciate how serious this was. 
Whether because of the chaos in their lives, her passivity 
and ineffectualness in her husband's absence over this 
crucial period, inexperience and ignorance, or some deeper 
problem of bonding with the baby, she did not seek any 
assistance at this time. The couple did seek some help 
for what they believed to be feeding problems in the last 
two weeks of the baby's life, but they did not actually 
take the baby to a doctor until shortly before he died. 
This was the first time they believed him to need medical 
attention.52 He was found on admission to hospital to be 
grossly dehydrated, of wasted appearance and semi
conscious, and died two days later. The government 
medical officer testified at the committal that the cause

50 See Wilkey (et al), op. cit.; Wallace, A., 
Homicide : The Social Reality, New South Wales Bureau of 
Crime Statistics and Research, Attorney General's 
Department 1986.

51 These were Patricia's words in her record of 
interview, 7 September 1977, A 82.

52 Murray's record of interview, 7 September 1977,
A 44.
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of death was malnutrition and that the baby’s weight loss 
would have been noticeable to the "ordinary person" over a 
period of weeks.53

Patricia's pregnancy and the baby's short life was 
marked by illness, upheaval, poverty and separation.54 
Murray was imprisoned twice during this period for minor 
matters, for three months during the pregnancy and again 
for three weeks in the period after the baby's birth that 
seems to have been the beginning of the baby's physical 
decline. This meant that Patricia was without his support 
at crucial periods. This was significant given that the 
tone of their interviews with the police suggest that he 
was the more capable of the two. Patricia was ill 
throughout her pregnancy with various complaints, was 
hospitalised for a short period with anaemia, and was 
forced to move house twice while Murray was in gaol.

This constellation of stressful events continued 
after the baby's birth. Mother and child were separated 
twice after the birth; first when the child was in 
intensive care for some days with breathing difficulties 
and then again a week later when she was re-admitted to 
hospital with a haemorrhage. As indicated in Chapter 7, 
post natal separations have been implicated in later 
problems of child abuse and neglect.55 The family was 
suffering significant financial difficulties due to 
Murray' s periods of imprisonment. He had only been 
released from gaol for two weeks when the baby died and 
was still looking for a job. Shortly after his release 
they had to move house again and both of them became ill 
with a 'flu like virus. Given this degree of upheaval and

53 Committal evidence, 5 October 1977, pp.17-18.
5 4 The following account is drawn from Murray and 

Patricia's records of interview and statements from the 
dock.

5 5 See the summary of the relevant studies in 
Oates, R.K. (et al), "Risk Factors Associated with Child 
Abuse", Child Abuse and Neglect 2, 1979, pp.615-21.
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stress it is perhaps not surprising that neighbours 
testified that in this period there were frequent noisy 
quarrels between the couple and they were heard screaming 
at the baby when he cried.

The strain of this period was no doubt compounded by 
the couple’s comparative social isolation and lack of 
support from friends and relatives. Murray's parents 
lived interstate, Patricia was estranged from hers and 
they told the police that the only time they went out, 
apart from Murray's attempts to find work, was to go 
shopping. Frequent house moves, financial strain, and 
social isolation have all been associated with child abuse 
and child homicide.56

The baby seems to have begun its decline in the 
period Murray spent in gaol, serving out warrants for non
payment of fines, for three weeks from the fifth to the 
eighth week of the baby's life. Patricia told the police 
that the baby had begun losing weight in this period, 
although "it was only in the last week that he went 
down".57 * Perhaps out of hindsight, or guilt in the 
aftermath of the baby's death, she said that the baby had 
needed medical attention "over the last month to the very 
last week" but in answer to the obvious next question "Why 
didn't you take the baby to a Doctor or a Hospital, in 
that time?" reiterated "He wasn't really as sick as he was 
during the last week. He was sick but he was only 
vomiting. He was only serioulsy (sic) sick in the last 
week".5 8

There was evidence at the trial that Murray and 
Patricia had made considerable efforts to care. Clothing, 
ointments, and ample baby food were found in the house and

56 d'Orban, P.T., "Women Who Kill Their Children", 
Brit. J. Psych. 134, 1979, pp.560-571.

5 7

5 8

Record of interview, A 48. 
Ibid., Q & A 59, 60.
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Murray in particular gave detailed information in his 
record of interview as to the child's feeding schedule. A 
chart of feeding times was found taped to the ’fridge. 
They shared feeding the baby and both said the child was 
fed regularly every three or four hours.59 On Murray’s 
return from gaol his wife told him that the baby had been 
bringing its food up "off and on". This was two weeks 
before his death. Murray went to the chemist and asked 
for some medicine and went again a week later when the 
baby seemed to be worse. It was only in this last five or 
six days of his life that his parents considered the baby 
to be really ill. In that week Murray said he had 
contacted the baby health clinic twice but there was no 
answer, and had telephoned the hospital but "They told us 
not to worry about it, he just had indigestion and not to 
worry, but if I wanted to, I could make an appointment."60 
On the Friday night Murray sat up with the child all night 
when he would not feed and rushed him to hospital on the 
Saturday night when he turned blue.

Murray in particular also spoke feelingly in his 
record of interview of his love and concern for the baby. 
When asked "Did the baby cry often or was it generally a 
happy child?" He replied:

He was generally a happy child, he would cry on 
and off but then he would seem happy as he would 
lift himself up in the bassinett and look around 
the room and sometimes he would play and chew on 
the ear of a toy made of soft material which I 
purchased for him from the chemist and he would 
often sit and look at the coloured flowers and 
pictures which were on the wall and some (sic) 
often he would be placed in the bed between my

59 Re Patricia: record of interview, A 50. Re
Murray: evidence of Constable N., committal 5 October
1977, p.ll.

60 Statement from the dock, District Court of New 
South Wales, 7 December 1977.
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wife and I wher (sic) he would cuddle into his mother and go to sleep.61

When asked whether there was anything he wished to add at 
the end of the record of interview he said:

I would like to state that I have waited for 
three years to have this child which meant so 
much. I am still shocked and upset over the 
loss of him, that I just wish that he was still 
with us. I will miss him a lot as he meant so 
much to me. Also these questions that have been 
asked to me over these last few days I have 
answered as best I could I still don't know what 
I am doing and I just can't think straight and 
if there are any ohter (sic) questions that need 
to be answered I will be on hand to answer these 
questions. Also the social worker Mrs. 
Henderson has advised for my wife and myself 
after the funeral to go back and see her and she 
will advise ys (sic) on any thing which may be 
advisable to us. I have not been able to talk 
to her for the last couple of days are (sic) we 
are both upset with the loss of our son.62

The Crown case had two limbs. The prosecutor sought 
to establish that the relevant omission was either a 
failure to feed the child adequately, or a failure to seek 
medical attention when it should have been obvious that 
the baby was not thriving. In the face of the evidence 
from both defendants that they had fed the child regularly 
and the food found in the house the prosecution had a 
stronger case in relation to the alleged failure to seek 
medical attention. The child had been due for a post 
natal check-up at the baby health clinic about the sixth 
week of his life, which was while Murray was in custody 
serving out warrants. It was probably an indication of 
Patricia's inability to cope with the baby effectively by 
herself that she did not take the baby to the clinic. Her 
record of interview records that she told the police this 
was "For two reasons the hospital told us there was

6 1 

6 2

Record of interview, A 45.
Ibid, A 62.
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nothing wrong with the baby or me (referring to their 
discharge after the birth) and we could both go home and 
the second reasons (sic) is that [Murray] was away".63

The Crown Prosecutor had been reluctant to 
prosecute,64 but had been directed to do so.65 Although 
he considered that there was sufficient material to go to 
a jury he had been of the view that a reasonable jury 
would not convict, because the Crown case was "essentially 
inferential" and the records of interview, which so 
clearly suggested pathos rather than cruelty or neglect, 
would be with the jury in the jury room.66 In the event 
he was wrong. As in Greg and Yvonne's case the crucial 
issue for the jury was whether the parents should have 
realised that the baby was at risk in the weeks before his 
death. The chaos of their lives and the facts that the 
baby was their first and they had no real contact with 
other families experienced with young children probably 
made it easier to accept that the parents genuinely did 
not realise how ill the baby was. On the other hand, 
these factors could lead a jury to consider the parents' 
experience to be significantly different from how a 
reasonable or ordinary family would live and make it 
easier to conclude that a reasonable person would have 
been sufficiently alert to recognise the danger signs and 
sufficiently organised to seek the necessary help. On 
this view the jury's verdicts were a j udgment of 
lifestyle, rather than of a failure to care.

A mixed response of compassion and blame could be one 
explanation for the jury's verdicts of conviction for both 
Murray and Patricia, but with a recommendation for mercy.

6 3 Record of interview, A 32.
6 4

General,
Crown Prosecutor's 

28 November 1977.
report to the Attorney

6 5 Annotation to report 
1 December 1977.

of the Solicitor General,

6 6 Report, op. cit., p.2 •
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The couple were given non custodial sentences (although 
each had spent several months in custody on remand because 
they could not raise their bail) and although the Crown 
considered an appeal against leniency in response to a 
letter of public complaint there was no serious suggestion 
that such an appeal be instituted and it was not.67

Another possible reason for the rider of mercy 
attached to the verdicts may have been as a compromise to 
secure conviction for both defendants. As in the other 
case, the prosecution case against the father, here 
Murray, there Greg, was substantially weaker than that 
against the mother. Neither father was actively involved 
in the physical care of the child over the crucial period, 
Greg because of his working hours and Murray because of 
his time in custody. In addition, in Murray’s case, it 
was he and not his wife who took some steps to seek help 
when he was made aware of a feeding difficulty. In both 
cases the prosecution relied on sores on the baby's body 
as evidence of neglect but in both only the mother changed 
or bathed the baby. The only matter that could be 
specifically alleged against Murray and not his wife was 
that the baby ’ s loss of weight should have been perhaps 
more noticeable to him, after his absence of three weeks, 
than to her who saw the baby every day. Some explanation 
of a failure to notice, and further evidence of the 
couple’s inexperience with infants, is suggested by his 
answer to the police question:

Q Are you aware, that the baby weighed less 
at the hospital than when it was born?

A. No. I was not sure of his weight but as I 
am very thin myself and also my wife we 
naturally expected him to lose his baby fat

67 The Crown Prosecutor did not make his report, 
which recommended against an appeal, until five months 
after the trial.
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and also we thought and naturally expected 
him to be like ourselves.68

A father charged in this situation is in a difficult 
position. He will appear unfeeling, and perhaps risk 
conviction on that basis alone, if he abandons his wife 
and his moral obligation as parent to assert that he had 
no real opportunity to become aware of the child’s 
condition. On the other hand, not to argue this 
distinction between his situation and that of the baby’s 
mother may be to sacrifice his best chance of acquittal. 
This tension is clearly displayed in Greg and Yvonne’s 
case. Greg was separately represented, and his counsel 
did seek dismissal of the case against his client at an 
early stage, but the arguable distinctions between 
Yvonne's culpability and his were not strenuously put.69 
As a matter of law and of community standards it is 
probably a welcome development that the criminal law now 
appears more ready to assign joint responsibility to 
fathers and mothers, whatever the practical arrangements 
between them for daily care.

In a neglect case where there is believable evidence 
that in other respects the defendants were loving parents 
the jury may well seek to rationalise this evidence on the 
one hand, and the evidence of the baby's wasted state on 
the other, by searching for some motive or explanation for 
what otherwise seems extraordinary. A crucial piece of 
evidence against Patricia was the evidence of three police 
officers that she had said in an interchange after the 
completion of her signed record of interview "I think I 
have built up the feeling of rejection against this 
particular child after giving the first one away’' .70 She

68 Record of interview, Q & A 46.
69 See for example final address by his counsel, 

transcript, 15 February 1980, pp.372,408.
70 Evidence of police officers E., 

committal 5 October 1977.
N. and M. ,
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had said in her record of interview that as a teenager she 
had had a child out of wedlock which had been adopted.

Patricia vehemently denied making this statement and 
the police officer in charge could give no explanation as 
to why he did not record the statement in the form of an 
addendum to the record of interview and ask her to sign 
it.71 It was this statement that supplied a motive, an 
explanation for the discrepancy between the obvious 
efforts at care (the clothes, new bassinet and linen, baby 
food, feeding schedule, visits to the chemist and so on) 
and the child’s malnourished state. It was this alleged 
statement that lead the Solicitor General to overrule the 
Crown Prosecutor, who had recommended that no bill be 
found, and recommend that a bill be found for 
manslaughter. The Solicitor General commented that:

The plain fact is that the accused, the parents 
of the deceased child, did not seek any 
attention, medical or otherwise, for the 
unfortunate infant. It is difficult to
understand how the parents could refrain from 
seeking proper attention for the child .... The 
reason for the failure might be provided by the 
statement alleged by Detective Sergeant [E.] and 
other police officers to have been made by the 
female accused.72

Police fabrication of alleged admissions by accused 
persons had been well documented.73 One cannot determine 
whether or not this was an instance of such fabrication. 
The alleged statement bears an uncanny resemblance to the 
explanation of bonding failure given by writers such as 
Emery. He argues that a failure to develop a normal 
rapport with the infant may mask signs that the baby is 
malnourished until the child becomes seriously ill, at

71 Police officer E., ibid., in cross examination.
72 Report to Attorney General, 1 December 1977.
73 For judicial reference see Driscoll v. R. (1977) 

15 A .L.R. 47 .
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which point the mother may panic and fail to seek help for 
fear that she will lose the child.74 The power of the 
alleged statement is no guarantee that it was said, 
however, as impact is precisely the purpose of a 
successful fabrication. If not said, then Patricia and 
Murray were put on trial, although not initially charged, 
largely because of false testimony.

One is left after a review of these cases with a 
troubling concern that the criminal justice system is a 
particularly blunt instrument to deal with cases of child 
death from malnutrition. The phenomenon is more subtle, 
and so the culpability of the parents less clear cut, than 
is suggested by the parameters of charge, trial and 
conviction. The criminal law is probably best at dealing 
with straightforward cases of commission where intention 
and causation can generally be determined with a degree of 
certainty. In the case of omissions the law does not 
require proof of any specific intention, but the test of 
what a reasonable person would have done in the 
circumstances is notoriously imprecise and susceptible to 
hindsight, prejudice and emotion. The objective test has 
been justified on the basis that the law should properly 
be a vehicle for the expression of community standards. 
The highly charged atmosphere of a jury trial, 
particularly in such an emotional area, is not necessarily 
the fairest mechanism for determining what these are, 
however, particularly after the event.

7 4 Emery, op. cit., p.140.



410

CONCLUSION

This thesis began as an investigation of the law and 
operation of the offence of infanticide. In doing that I 
have also examined two other major matters in relation to 
the operation of the law of homicide in the area of child 
killing.

The first of these is the tendency for sharp 
distinctions to be drawn between cases seen as primarily 
illustrating the very blameworthy features of filicide 
(i.e. homicide of a child by his or her parent) and those 
where the offender is seen as not fully responsible and 
treated with pity rather than censure. Although mental 
illness or infirmity is a general complete or partial 
excuse in the criminal law, the particularly aggravating 
features of a filicide mean the contrast between harsh 
censure and compassionate leniency is especially acute 
in the area of child killing. The contrast drawn between 
the "bad" offender and the "mad" is discussed in Chapters 
4 and 6. The differential treatment afforded prior 
indications of a risk of homicide, as discussed in Chapter 
7, is another illustration of the distinction. My review 
of the cases suggests that there are more similarities 
between the two groups of cases than their different legal 
disposition would suggest.

The second theme is the disparate treatment afforded 
male and female offenders. This overlaps to some degree 
with the first matter, because it is women who form 
the bulk, and in my cases, the whole of the "mentally 
disturbed" or "less responsible" category. The two 
matters are not entirely co-extensive, however, because 
both men and women offenders fall within the "battering" 
or "loss of temper" category, and men appear at signifi
cant risk of receiving harsher treatment than women 
offenders generally. A woman charged with murder was more 
likely to receive bail than a man (although the numbers 
are admittedly small) and women were far more likely to
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receive a non-custodial sentence than men, largely because 
of the fact that conviction for infanticide invariably 
resulted in release or a bond.

At first blush it could appear that the specific 
offence of infanticide is somewhat marginal to the 
operation of the law in relation to child killing and 
these broader concerns. After all, of the twenty-one 
offenders who went to trial only two were ever indicted 
for infanticide and only five convicted. Most of the 
remaining offenders were convicted of manslaughter 
simpliciter. As the sentence material shows, however, 
this is not the case. Although of limited operation, 
the offence of infanticide is the benchmark against which 
the treatment of offenders convicted or charged with 
other homicide offences can be assessed. It is because 
infanticide is only available to women, and because the 
women assumed to be the victims of a mental disturbance 
arising from the biological functions of child-bearing 
or lactation receive such lenient treatment, that the 
differential treatment between men and women who have 
killed their children, and between those the law condemns 
and those who are to be pitied for their mental infirmity, 
is so marked.

In examining these three matters I have been 
influenced by certain basic principles. The most 
fundamental of these is that the law should not draw 
distinctions in treatment and disposition of offenders 
without a proper basis in fact. This can be summarised as 
a principle of "no discrimination" where discrimination 
means less favourable treatment based on assumption, or 
incomplete or inaccurate depiction of the offender's 
circumstances and events surrounding the crime. My 
concern that the criminal justice system assumes a clear 
distinction between cases deserving of censure and those 
requiring pity is an aspect of this principle, as is a 
concern that men and women offenders should not be treated
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differently purely because of their sex or matters related 
to their sex.

Facts are not neutral, of course, and what is 
perceived to be a relevant "fact" will depend very much 
on the standpoint of the observer. My standpoint is 
that punishment should be the minimum possible in the 
circumstances. In propounding this I do not ignore the 
fact that men and women who have killed one or more of 
their children have committed a most grave crime. They 
themselves are usually the first to acknowledge this. 
My view proceeds rather from the assessment that the 
brutalising and disruptive effects of imprisonment far 
exceed any redemptive character it may be thought to have, 
and, at least in the case of long sentences, any sensible 
community need for denunciation of the crime.

It follows then that I would be most concerned to see 
sentences for child homicide increased from their present 
levels. On the contrary, I would argue strongly that the 
sentences some (male) offenders currently receive, in 
the order of nine or twelve years head sentence, are 
excessive. This causes an apparent dilemma because the 
"no discrimination" principle would seem to require the 
abolition of the offence of infanticide. As a political 
reality it is unlikely that this would lead to shorter 
sentences for men, and its only effect on sentencing is 
likely to be an increase in the sentences afforded some 
offenders, i.e. those women currently released on bonds on 
conviction of infanticide. Without a separate offence it 
would be much harder to justify such a distinctively more 
lenient pattern of sentencing for these offenders than for 
those women convicted of manslaughter simpliciter or by 
virtue of diminished responsibility. A one-dimensional 
concern that women should be afforded equal treatment with 
men in the criminal justice system, as the price of equal
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treatment in other areas of life,1 will almost inevitably 
result in more punitive treatment for some offenders than 
is currently the case.2

The resolution of this dilemma is made somewhat 
easier by an examination of the factual circumstances of 
male crimes of child killing as opposed to female. As 
discussed in the thesis, there seem to be some fairly 
clear factual distinctions. Men tend to kill after only a 
comparatively short exposure to the demands of child care 
(usually a matter of minutes or hours only). When women 
kill an infant, however, that infant has usually been 
their effectively sole responsibility throughout its life, 
and would have continued to be so for the foreseeable 
future. I do not think this distinction justifies such 
a great discrepancy between the sentences imposed on 
some male offenders as opposed to women convicted of 
infanticide, but on the other hand, it does give some 
factual support to differences in legal disposition, 
although it is not acknowledged as a factor in the cases. 
I am not prepared to sacrifice the benefits some 
offenders, who happen to be women, currently receive from 
the existence of the offence of infanticide for the sake 
of a more punitive uniformity.

There are other issues that arise from the existence 
and formulation of infanticide. The most significant 
of these is the concern that an offence which can only 
be utilised by women, and is premised on a state of 
biological frailty, perpetuates a conception of women as 
inherently more unstable than men. Similar concerns were 
raised in feminist opposition to the utilisation of pre-

1 An example of this view is Allen, H . , "At the
Mercy of her Hormones: Premenstrual Tension and the Law",
M/F No. 9, 1984, pp. 20-43 at p. 39.

2 Cf Cousins, M., "Mens Rea: A Note on Sexual
Difference, Criminology and the Law" in Carlen, P. and 
Collison, M. (eds.), Radical Issues in Criminology, Martin 
Robertson, Oxford 1980, p. 114.
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menstrual tension ("PMT") in the defence of Sandie Smith 
and Christine English as discussed in Chapter 9.3 Hilary
Allen has argued persuasively that there should be no 
premenstrual tension defence and no special judicial 
treatment of premenstrual tension sufferers as such.4 
Equally it could be argued in relation to post-natal 
depression, or the dramatic physiological changes 
immediately after child birth, that they could be given 
weight where appropriate in the existing framework of 
the criminal law, by utilising defences of diminished 
responsibility, insanity or automatism or disputing that 
the woman had the requisite criminal intent. Allen 
maintains that it is immaterial in this argument that the 
psychological or physical condition may exist; what is 
significant is the manner in which it can be considered 
by the legal system, and the possible negative political 
impact of special defences based on biological states.5

I would agree that in New South Wales the special 
offence of infanticide is not needed for the fact 
situations currently encompassed within it to be 
recognised in mitigation of responsibility and penalty. 
In New South Wales, unlike England, there do not appear 
to be cases where a psychiatrist would be prepared to 
find a "disturbance of balance of mind" (infanticide) but 
not an "abnormality of mind" (diminished responsibility), 
despite some authority that the disturbance required 
for infanticide may be of slight or fleeting degree.6 
However, I do not believe that repeal of the offence of 
infanticide would cause any great diminution of widely

3 These are discussed in Allen, op. cit.
4 Ibid., p. 39. In fact the Court of Appeal 

rejected the argument put by Smith’s counsel that 
premenstrual tension should be a discrete defence - R. v 
Smith [1982] Crim. L.R. 531.

5 Op. cit., p. 38.
6 R. v Asamakan [1964] P.N.G.L.R. 193; R. v Hutty 

[1953] V.L.R. 338 as discussed in Chapter 3.
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held notions about women's susceptibility to biological 
influence. The view that infanticide, as a description of 
an event rather than a legal formulation, has a unique 
character has a very long history. I do not consider that 
changing the law will have any great impact on that view. 
This is in contrast with the creation of a new legal 
doctrine, as was proposed by the defence in Sandie Smith's 
case, that would potentially excuse or minimise the 
culpability of a very much larger number of female 
defendants7 across a broad spectrum of crimes.

My specific recommendations in relation to 
infanticide are that it remain as an offence and 
alternative verdict, although I propose some changes in 
wording and operation. As set out in Chapter 9, there 
appears to be some medical support for the view that 
depression following childbirth is causally related to 
that birth (whether the causal factor be the biological, 
psychological or social consequences of the birth) 
but none for a causal relationship between lactation, 
as a physiological process, and mental disturbance. 
Accordingly, I would adopt the recommendation of the 
Criminal Law Revision Committee that the wording of the 
section be changed from a requirement that the disturbance 
of balance of mind be "by reason of (the woman) not having 
fully recovered from the effect of giving birth to the 
child or by reason of the effect of lactation consequent 
upon the birth of the child" to a requirement that the 
disturbance arise "by reason of the effect of giving birth 
or circumstances consequent upon that birth".8

This formulation maintains the fundamental 
requirement of a disturbance of balance of mind. It is 
consistent with principles of criminal responsibility that

7 Allen, op. cit., estimates as many as one in 
sixteen female offenders - p. 28.

8 Criminal Law Revision Committee, Fourteenth
Report: Offences Against the Person, HMSO London 1980,
para. 105. ("CLRC report".)
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some mental disturbance be required and a very broad 
interpretation was given to this phrase in Asamakan.9 
I have argued in the historical chapters that the 
requirement of mental disturbance was not intended to 
exclude reference to the whole range of distressing 
circumstances that could attend the homicide of a baby, 
especially a new-born. It only came to assume that 
interpretation when the type of cases coming before the 
courts changed from predominantly neonaticides to 
predominantly the killings of older infants. In practice, 
environmental and social stress are still recognised as 
relevant factors in this disturbance of balance of mind in 
both England10 and New South Wales11 although the current 
wording sometimes requires that this be disguised. The 
proposed re-wording would legitimate this practice.

There were only two neonaticides where the mother 
went to trial in the cases I studied but it is interesting 
that infanticide was only utilised in one case, and that 
as a result of a recommendation of the Solicitor General. 
The police and consulting psychiatrists had not realised 
the particular appropriateness of a charge (or plea) of 
infanticide in either case. I would recommend that 
infanticide be the offence first investigated in such a 
case, not murder followed by a possible plea of diminished 
responsibility. As medical evidence in those two cases 
subsequently showed, the dramatic immediate effects of 
childbirth are both physical and temporary, and so do 
not sit readily within a designation of diminished 
responsibility.

I would also recommend that infanticide be charged 
more often as a substantive offence. This is often held 
to be one of its main advantages over diminished

9 [1964] P.N.G.L.R. 193.
10 CLRC report, op. cit., para. 105.
II For example, Margaret's case as discussed in 

Chapter 9.
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responsibility, yet it is very little utilised in this 
way. In all the cases that subsequently ended in a 
conviction for infanticide, and release on a bond, in 
discharge of a murder indictment the psychiatric evidence 
on which the acceptance of this plea was based was 
available well before trial, usually before a bill had 
been found and in some cases at committal. A desire to 
preserve the negotiating advantage of a murder, rather 
than infanticide, charge is not a proper reason in my view 
for failing to charge the lesser offence where it is 
clearly indicated.

Apart from the law and operation of infanticide, 
there are other matters suggested by my review of these 
cases where improvements could be made. It is clear that 
in most cases of child homicide there have been prior 
indications that the parent or child is at risk. This has 
obvious implications for prevention, although they cannot 
properly be evaluated without regard to cases where there 
have been similar prior indications yet no subsequent 
fatality. As far as the criminal justice system is 
concerned, I would argue that prior injury should not 
be seen as solely an aggravating factor, as compared to 
the significance given to prior psychiatric care in 
establishing a mitigating mental disturbance. The cases 
show that the provision of medical or psychiatric care 
prior to the homicide is a somewhat arbitrary indicator of 
mental distress, and that prior injury can also be an 
indicator of such distress.

The tendency to see prior injury as evidence of bad 
character, rather than an inability to cope, is but one 
illustration of the marked reliance in these cases on 
punitive "common sense" notions about childbirth and 
parenting. This was also shown in the cases where 
convictions were overturned on appeal on the basis of 
specialist medical evidence obtained only after the trial. 
In the malnutrition case it was assumed that the parents, 
Greg and Yvonne, failed to recognise their child’s state
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from hardheartedness when the later evidence suggested 
less culpable reasons. In the neonaticide case the 
medical evidence showed that the defendant never had a 
realistic opportunity to save her child’s life. The fact 
that there were no jury acquittals suggests that child 
killing is an area where juries, and even the defendant, 
may be all too ready to assign, or accept, blame for the 
death of the child in the defendant’s care largely because 
of the fact of the death, rather than only on strict proof 
of the necessary elements for criminal conviction. It
is incumbent on defence counsel in such a case to 
exhaustively investigate specialist evidence that may be 
able to overcome ill-informed pre-conceptions.

Infanticide is a crime of contested medical 
foundation which is now largely utilised in cases quite 
different to those that prompted calls for such an offence 
in the nineteenth century. Nevertheless the public 
reaction to these cases12 suggests that the notion that 
there are especially mitigating circumstances in the cases 
of women who kill infants still has general currency. 
Public opinion is not the only, and often not the best, 
guide as to what the law should be, but it is an important 
factor, that legislators in particular are unlikely to 
ignore. For this reason infanticide is unlikely to be 
repealed, and arguably for this reason too it should 
not be.

12 For example the public campaign in Elizabeth’s 
case, as discussed in Chapter 8. See also the number and 
range of bodies that submitted to the CLRC that the 
offence should not be repealed - para. 107 of the report.
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