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ABSTRACT

This work considers the role of unconscionability in commercial dealings. 
"Unconscionable bargains" appears to be developing as a narrow doctrine in Australia 
following the High Court’s decision in Commercial Bank of Australia v. Amadio.1 
While the judgments do not limit the doctrine to consumers, the requirement of 
"special disadvantage" suggests it will rarely be applicable to commercial plaintiffs. 
This is likely too to limit the effect of s. 51AA of the Trade Practices Act 1974 (Cth). 
Section 51AA permits commercial parties to be plaintiffs but the reference to "the 
unwritten law" suggests they will have difficulty obtaining relief under it. However, 
the concept of unconscionability underpins many grounds for relief which do have 
application, albeit some of it limited, in the commercial arena. This is seen in the 
developing areas of economic duress, relief against penalties and forfeiture, estoppel 
and mistake. An examination of the cases suggests some courts at least appear to be 
making tentative attempts at determining morality in the commercial arena even if this 
is not yet clearly enunciated or defined. Should this be so there is potential for tension 
between notions of freedom of contract and the aims of vigorous competition on the 
one hand and the protective reaching by the courts into the world of commerce on the 
other.

Statutes which allow the courts broad discretion to rewrite contracts such as Part IVA 
of the Trade Practices Act and the Contracts Review Act 1980 (N.S.W.) are not 
appropriate as general regulators of commercial contracts because of the subjective 
nature of terms such as "unconscionable", "harsh" and "unfair". Statutes which address 
problems in particular industries, such as the Petroleum Retail Marketing Franchise 
Act 1980 (Cth), may be more appropriate but they are not without their difficulties 
including inflexibility and the cost of seeking a remedy. Codes of practice have the 
advantage of being developed by the industry, greater flexibility and often a ready 
mechanism for settling disputes. But they are only as effective as their weakest link. A 
system of co-regulation linking codes with the general statutes may be a way forward.

The law is stated as at 31 December, 1993.

i (1983) 151 C.L.R. 447.
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HISTORICAL BACKGROUND TO DOCTRINE OF UNCONSCIONABILITY

Unconscionable conduct as a basis for relief has a long history in English law, indeed 

it is regarded as one of the oldest2 heads of equity. Sir Frederick Jordan3 notes that the 

Court of Chancery in the 15th century comprised, inter alia, an equitable jurisdiction 

preventing people from making an unconscientious use of their legal rights and that 

this included the granting of relief against fraud, mistake and accident. In Earl of 

Aylesford v. Morris Lord Selbome L.C.’s words reflected the late nineteenth-century 

narrow view of unconscionable conduct:4

There is hardly any older head of equity than that described by Lord 
Hardwicke in Earl of Chesterfield v. Janssen 2 Ves. Sen 125, at 157 as 
relieving against fraud "which infects catching bargains with heirs, 
reversioners and expectants".

But in Earl of Chesterfield v. Janssen5 Lord Hardwicke had identified five categories 

of fraud.6 As noted above, his fifth, "that which infects catching bargains with heirs,

I

2 Noted for example in the judgment of Lord Dillon L.J. in Alec Lobb (Garages) Ltd v. Total O il G.B. Ltd 
[1985] 1 W.L.R. 173 at 181. M. Cope, Duress, Undue Influence and Unconscientious Bargains, Law 
Book Company Limited, Sydney, 1985, p. 119, details a conflict over whether equity first stepped in 
with relief for unconscientious bargains or whether relief for heirs and expectants developed first. For 
the purposes of the present work, this is of no real consequence.

3 Sir Frederick Jordan, "Chapters on Equity in New South Wales" in Sir Frederick Jordan Select Legal 
Papers, Legal Books, Sydney, 1983, p. 4.

4 (1873) L.R. 8 Ch. App. 484 at 489.

5 (1751) 2 Ves. Sen. 125; 28 E.R. 82.

6 Lord Hardwicke’ s five were "fraud . . . dolus malus . . . actual, arising from the facts and circumstances 
of imposition; 2. . . . apparent from the intrinsic nature and subject of the bargain itself; such as no man 
in his senses and not under delusion would make on the one hand, and as no honest and fair man would 
accept on the other, which are unequitable and unconscientious bargains . . . 3d . . . may be presumed 
from circumstances and conditions of parties contracting . . . must be proved not presumed . . .  4th 
collected or inferred in the consideration of this court from the nature and circumstance of the 
transaction, as being an imposition and deceit on the other persons not parties to the fraudulent 
agreement . . . The last head of fraud . . .  is that which infects catching bargains with heirs, reversioners 
or expectants . . ." id., at 156-157 Ves. Sen. and 100-101 E.R.
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reversioners or expectants" was narrowly based. It is apparent from Lord Hardwicke’s 

five categories that equitable fraud had a reach wider than catching bargains with heirs 

and the like. Equitable fraud assumed willing consent brought about by an abuse of the 

stronger party’s position or power. John Fonblanque in notes to Henry Ballow’s 

volumes on equity also identified a wide rule but focussed on attributes of the weaker 

party:7

the real object which the rule proposes is, to restrain the anticipation of 
expectancies, which must, from its very nature, furnish to designing men 
an opportunity to practice upon the inexperience or passions of a 
dissipated man. And that being the object of the rule, its operation is not 
confined to heirs, but extends to all persons, the pressure of whose 
wants may be considered as obstructing the exercise of that judgment, 
which might otherwise regulate their dealings, Smith v Burrows 2 Vem 
346.

In later judgments, the focus shifted to the abuse of power by the stronger party. Lord 

Haldane L.C. in Nocton v. Lord Ashburton declared that:8

In Chancery the term "fraud" thus came to be used to describe what fell 
short of deceit, but imported breach of a duty to which equity had 
attached its sanction.

This distinguished fraud in equity from fraud at law which was "descriptive of the 

dishonest mind of a person who knowingly deceives".9 Lord Selbome L.C. in Earl of 

Aylesford v. Morris had explained the view of fraud in equity as one therefore of 

constructive fraud:10

7 Henry Ballow, A Treatise o f  Equity, With the Addition of Marginal References and Notes: By John 
Fonblanque, Printed by A. Strahan and W. Woodfall for Whieldon and Butterworth, London, 1793, 
reprinted by Garland Publishing, Inc. New York, 1979, at p. 124.

8 House of Lords [1914] A.C. 932 at 953.

9 Per Viscount Haldane L.C., id., at 955.

10 Id., at 489-491. See also O ’Sullivan v. Management Agency Ltd [1985] 1 Q.B. 428 at 455 per Dunn L.J.
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Fraud here does not mean deceit or circumvention; it means an 
unconscientious use of the power arising out of these circumstances and 
conditions; and when the relative position of the parties is such as prima 
facie to raise this presumption, the transaction cannot stand unless the 
person claiming the benefit of it is able to repel the presumption by 
contrary evidence, proving it to have been in point of fact fair, just and 
reasonable.

Lord Selbome’s words referred specifically to relief against fraud in relation to 

expectant heirs. As has been noted, equity intervened when the stronger party had 

taken advantage of an expectant heir,11 and also those at a disadvantage by reason of 

old age, youth, ignorance, illiteracy, lack of education, drunkenness, ill health or 

poverty.12 The wrong identified and remedied was not the bad bargain per se, but the 

unconscientious use of bargaining strength.13 Lord Thurlow identified it as:14

an inequality so strong, gross and manifest that it must be impossible to 
state it to a man of commonsense without producing an exclamation of 
the inequality of it.

Standing apart from the expectant heirs, was a group of cases15 following the South- 

Seas Bubble debacle involving the sale of land at prices agreed before the crash where 

the would-be purchasers had failed to complete the sale. A unifying feature with the

Earl o f  Chesterfield v. Janssen (1750) 2 Ves. Sen. 125; 28 E.R. 82; O ’Rorke v. Bolingbroke (1877) 2 
App. Cas. 814.

12 Factors noted by Fullagar J. in Blomley v. Ryan (1956) 99 C.L.R. 362 who referred specifically to
"poverty or need of any kind, sickness, age, sex, infirmity of body or mind, drunkenness, illiteracy or 
lack of education, iack of assistance or explanation where assistance or explanation is necessary", at 405.

13 See for example Baker v. Monk (1864) 4 De G.J. & S. 388 sale of cottages at undervalue involving
elderly, poor and ignorant spinster and Say v. Barwick (1812) 1 V. & B. 195 infant intoxicated by
person who benefited from a lease.

14 Gwynne v. Heaton (1778) 1 Bro. C.C. 9; 28 E.R. 949 at 953.

15 Saville v. Saville (1721) 2 Eq. Ca. A. 676; 24 E.R. 596; Kien v. Stuckley Gilb. Rep. 155; 1 E.R. 506 and 
an additional similar case noted in Saville v. Saville at 597 (E.R.), viz. D r  Tennison v. Lord Bulkley.
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more typical unconscionability cases was the notion of "delusion". Lord Macclesfield

L.C. in Saville v. Saville in declining to order specific performance16 held that:17

a court of equity ought to take notice under what a general delusion the 
nation was at the time when the contract was made.

The House of Lords in Kien v. Stuckley also referred to "the general delusion",18 

holding that the agreement19 made when:20

lands as everything else, were raised to an extravagant price . . . under 
such circumstances, and upon such hard and unequal terms, ought not to 
be aided or carried into execution by a Court of Equity.

Although equity following the work of Lord Nottingham (1673-1682) and in particular 

that of Lord Eldon as Chancellor21 (1801-1820) had moved from being a court of 

discretion dependent on the conscience of the Chancellor to one based on a body of 

principles22 it remained a court capable of flexibility. This progressive refinement was 

noted by Jessel M.R. in Re Hallett’s Estate:23

16 The court was not dealing with an executed contract, but was exercising its discretion to decline to order 
an equitable remedy.

17 2 Eq. Ca. Ab. 676; 24 E.R. 596 (Chancery 1721).

18 Gilb. Rep. 155 at 156; 1 E.R. 506 at 507 (House of Lords 1722).

19 To purchase land based on forty years rent, whereas the value later was claimed to be not more than 
fifteen.

20 Gilb. Rep. 155 at 156; 1 E.R. 506 at 507 (House of Lords 1722).

21 In Shiloh Spinners Ltd v. Harding [1973] A.C. 691 at 726, Lord Simon of Glaisdale described Lord 
Eldon’s decision in H ill v. Barclay (1811) 18 Ves. Jun. 56 "with its emphasis on strict respect for 
contractual rights and obligations" as leading to "a juristic desert".

22 In cases such as H ill v. Barclay (1811) 18 Ves. Jun. 56, Lord Eldon L.C. indicated a respect for the 
sanctity of contracts.

23 (1880) 13 Ch. D. 696 at 710. Jessel M.R.’s view is suggestive of clear distinctions between law and 
equity. Without wishing to enter into the "fusion fallacy" debate (Meagher, Gummow & Lehane, Equity 
Doctrines and Remedies, 3rd edition, Butterworths, Sydney, p. 46) at this point, the steady encroachment 
of notions of fairness into areas such as duress point to some blurring of the lines.
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. . .  the rules of the Courts of Equity are not, like the rules of the 
Common Law, supposed to have been established from time 
immemorial. It is perfectly well known they have been established from 
time to time . . . We can name the Chancellors who first invented them, 
and state the date when they were first introduced into Equity 
jurisprudence . . . The doctrines are progressive, refined, and improved.

But Jessel M.R. in the late nineteenth century did not see a place for equity in 

interfering with contracts between parties who were not under any disability and who 

had entered into a contract at arm’s length subject to legislative exceptions.24 Equity 

did however recognise such vitiating elements as misrepresentation or undue influence 

as grounds for rescission or for the refusal to grant specific performance.

Legislative changes during the mid-nineteenth century reflected the dominant laissez- 

faire25 approach to business and left equity and the principle of unconscionability, 

based not on a bad bargain, but on the abuse of bargaining position, as the only 

avenue for redress in matters of credit. Until the Usury Laws Repeal Act 1854 (U.K.) 

money lenders had been severely restricted in the terms, such as interest rates, which 

they could impose.26 With the passage of the Sale of Reversions Act 1867 (U.K.)27 

undervalue alone was not a ground for re-opening a bona fide sale. Nor had this been 

a basis in equity:28

24 Wallis v. Smith (1882) 21 Ch. D. 243 at 266. He echoed similar sentiments in Printing and Numerical 
Registering Co. v. Sampson (1875) L.R. 19 Eq. 462 at 465.

25 Priestley, L.J., "A Guide to a Comparison of Australian and United States Contract Law", (1989) 12 
U.N.S.W.L.J. 4 notes that interference by the courts with contractual relations is "almost scandalous to 
adherents of nineteenth century Anglo-Australian doctrine", at 10.

26 Peter Millett Q.C. sitting as a Deputy Judge in the High Court of the Chancery Division in Alec Lobb 
(Garages) Ltd & Ors v. Total O il G.B. [1983] 1 All E.R. 944 at 961 noted the effect of this repeal on 
the rise to prominence of unconscionable bargains as a basis for equitable relief. There was a shift back 
towards legislative protection in the United Kingdom with the passage of the Money-lenders Acts of 
1900 and 1927. The Money-lenders Act 1900 allowed the court to re-open a transaction if there was 
evidence that the transaction was harsh and unconscionable: Samuel v. Newbold [1906] A.C. 461.

27 Now Law o f  Property Act 1925 (U.K.), s. 174. The 1867 Act was mirrored in New South Wales in 1884 
by Act 48 Vic. No. 23.

28 Per Lord Eldon in Coles v. Trecothick (1804) 9 Yes. 234 at 246; 32 E.R. 592 at 597.



unless the inadequacy of price is such as shocks the conscience, and 
amounts in itself to conclusive and decisive evidence of fraud in the 
transaction, it is not itself a sufficient ground for refusing specific 
performance.

However, once it could be shown of the circumstances that one of the parties was at a 

significant disadvantage vis k vis the other and there was undervalue then equitable 

relief was possible.29 Additionally there was the issue whether a contract could be 

regarded as unconscionable, not because of a special disability of one party at the 

outset, but because of events arising during the life of the contract. Lord Thurlow L.C. 

in Adams v. Weare30 held that in judging whether a contract was unconscionable regard 

must be taken only of circumstances at the time when the contract was made and not 

events arising during the life of the contract which change the nature of the contract. 

This point will be returned to later. Foreshadowing the view of later commentators,31 

Lord Thurlow was an early voice for certainty:32

7

Rules ought to be fixed, and it would be calamitous that the matter 
should rest upon such loose expressions as hard and unconscionable; 
which expressions unless they are properly applied, mean little or 
nothing.

It will be argued that Lord Thurlow’s view continues to have currency. While 

unconscionability is a valid conclusion to draw from behaviour which clearly 

transgresses the acceptable, it is inappropriate as a bare standard of behaviour in the 

absence of indications of what behaviour is required. In order to use a standard as

29 Earl o f  Ay lesford v. M orris (1873) 8 Ch. App. 484; Longmate v. Ledger (1860) 2 Giff. 157, 66 E.R. 67; 
Clark v. Malpas (1862) 31 Beav. 80, 54 E.R. 1067; 4 De G.F. & J. 401, 45 E.R. 1238; Baker v. Monk 
(1864) 33 Beav. 419, 55 E.R. 430, 4 De. G.F. & S. 388, 46 E.R. 968; Fry v. Lane (1888) 40 Ch. D. 
312.

30 (1784) 1 Bro. C.C. 567; 28 E.R. 1301.

31 For example Professor Trebilcock, "The Doctrine of Inequality of Bargaining Power: Post-Benthamite 
Economics and the House of Lords", (1976) 26 U. Toronto L.J. 359 who cautioned against a doctrine 
based on transactional unfairness because of the danger that it would "rapidly degenerate...into the 
crassest forms of ad hocery", at 385.

32 Adams v. Weare (1784) 1 Bro. C.C. 567 at 568-569; 28 E.R. 1301 at 1302.
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apparently uncertain as "unconscionability", it must rest on clear principles. 

Accordingly the issue will be explored as to whether it is possible to distil principles 

from a broad body of law which uses the epithet "unconscionable" and whether the 

principles are clear enough to provide the certainty apparently required by commerce.
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THE MODERN DOCTRINE OF UNCONSCIONABILITY

The doctrine of unconscionability as a narrow but independent basis for relief came 

into prominence in Australia with Commercial Bank of Australia v. Amadio.33 The 

addition of Part IVA to the Trade Practices Act 1974 (Cth)34 signals the growing 

importance of moral considerations in commerce. As will be discussed, this is true not 

only of transactions involving consumers, but also, with some qualifications, those 

between commercial parties.

A. DEFINITION

The question whether a contract, or conduct generally, is unconscionable is an issue of 

law for the court but it depends on the facts of the case. One frequently-quoted 

definition is that conduct is unconscionable if it shocks the conscience of the court that 

is, if it shocks the public conscience. The classic definition in the United States is 

found in Hume v. United States,35 quoting Earl of Chesterfield v. Janssen:36

such as no man in his senses and not under delusion would make on one 
hand, and as no honest and fair man would accept on the other.37

The second part of the definition requires the court to consider the morality of the 

transaction on objective grounds and focuses on the result achieved by the stronger

I I

(1983) 151 C.L.R. 447.

34 Sections 51AA and 51AB.

35 (1889) 132 U.S. 406. It ought not escape attention that the United States government was the plaintiff.

36 (1751) 2 Ves. Sen 125, at 155; 28 E.R. 82 at 100.

37 A similar definition was adopted by Browne-Wilkinson J. in Multiservice Bookbinding Ltd v. Marden
[1979] 1 Ch. 84 at 110: "The classic example of an unconscionable bargain is where advantage has been 
taken of a young, inexperienced or ignorant person to introduce a term which no sensible well-advised 
person or party would have accepted."
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party because of the position of strength. But what of the first part? As will be 

discussed, unconscionability, while it has been the basis for relief when one side is 

under a delusion,38 has a much wider reach. There is a group of cases39 in which the 

plaintiff was not under any delusion, but while there was knowledge of the situation, 

consent was tainted in some way. Finally there is another class of case, outside the 

purview of the definition, and not necessarily even relating to a contract between the 

parties in which the decision has rested on a notion of unconscionability perhaps 

loosely referable to the second part of the definition but not always the first.40 These 

cases rest on "unconscionability" but outside the narrow doctrine of "unconscionable 

transactions".

One writer has described "unconscionable" as a conclusion rather than a definition.41 

This approach has its dangers: it invites the courts to list the facts giving rise to the 

conclusion rather than the principles on which the finding is made42 But given that 

what is regarded as unconscionable depends on the facts of each case, it is difficult to 

give a definition which encompasses the range of possibilities. This difficulty has been 

recognised by the courts.43 Therefore there is an issue as to whether

See for example, Commercial Bank o f  Australia v. Amadio (1983) 151 C.L.R. 447; Blomley v. Ryan 
(1956) 99 C.L.R. 362; Louth v. Diprose (1992) 110 A.L.R. 1 where the donor, though a solicitor, was 
deluded by a crisis-atmosphere manufactured by the donee.

39 See Barton v. Armstrong [1976] A.C. 104; Alec Lobb (Garages) Ltd v. Total O il Great Britain Ltd 
[1983] 1 All E.R. 944; Cresswell v. Potter [1978] 1 W.L.R. 255.

40 See for example, Waltons Stores ( Interstate)  Ltd v. Maher (1988) 164 C.L.R. 387; Austotel Pty Ltd v. 
Franklins (1989) 16 N.S.W.L.R. 582; Commonwealth o f  Australia v. Venvayen (1990) 170 C.L.R. 394; 
American Express International Incorporated v. V.D. Thomas Associates Pty Ltd [1990] A.C.L.D. 980. 
All concern alleged the "naughtiness" of one of the parties.

41 J.D. Davies, "New Directions in the Employment of Equitable Doctrine in England and Wales", in T.G. 
Youdan (ed.) Equity, Fiduciaries and Trusts, Carswell Co. Ltd, Toronto, 1989, pp. 365-381 at p. 379.

42 This point is made by R.A. Hillman, J.B. McDonnell & S.B. Nickles, Common Law and Equity under 
the Uniform Commercial Code, Warren, Gorham and Lamont, Boston, 1985, at 6-6.

43 Deane J. in Commonwealth v. Verwayen (1990) 170 C.L.R. 394 at 440 said it was "better described than 
defined", referring to a number of cases: "per Mahoney J.A., Antonovic v. Volker (1986) 7 N.S.W.L.R. 
151 at 165; Taylors Fashions, at 151-2; and, generally, per Cooke P., Nichols v. Jessup [1986] 1 
N.Z.L.R. 226 at 227-9", at 440-441. He echoed the comments of Lord Scarman in National Westminster 
Bank p ic  v. Morgan [1985] A.C. 686 at 709 that definition "is a poor instrument when used to determine 
whether a transaction is or is not unconscionable".
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"unconscionability" is appropriate to be included within legislation as a standard-setter, 

a normative word. Where it is used within a statute, breach of which results in civil 

liability only, the argument for precision is not as compelling as in a penal statute but 

it cannot be ignored. At the practical level the difficulty with the use of 

"unconscionability" in the statutes lies in knowing what behaviour will be in breach 

and what will not. Difficulties with definition notwithstanding, "unconscionable" has 

found its way onto the statute books. In Samuel v. Newbolct4 Lord Lorebum, with 

reference to the use of the term in the Money-lenders Act 1900 (U.K.), stated that the 

meaning should be determined in "a plain and not in any way technical sense" and 

noted that as "in the case of fraud, it is neither practicable nor expedient to attempt 

any exhaustive definition".45

U.S. Statutory Definition - U.C.C. 2-302

The definitional difficulties are reflected in the United States Uniform Commercial 

Code Art. 2-302, one of the first statutory attempts to restrain unconscionable 

transactions in a general way. It provides:

(1) If the court as a matter of law finds the contract or any clause of 
the contract to be unconscionable at the time it was made the court may 
refuse to enforce the contract, or it may enforce the remainder of the 
contract without the unconscionable clause, or it may so limit the 
application of any unconscionable clause as to avoid any unconscionable 
result.

(2) When it is claimed or appears to the court that the contract or any 
clause thereof may be unconscionable the parties shall be afforded a 
reasonable opportunity to present evidence as to the commercial setting, 
purpose and effect of the contract in order to aid the court in making a 
determination.

Some indication of the meaning of "unconscionable" in this section is provided by the 

draftsmen’s Official Comments which usually accompany the section, although the

[1906] A.C. 461.

45 Id., at 467.
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cases must of course provide the final answer. Comment One cites a well-known case 

which was between commercial parties,46 Campbell Soup Co. v. Wentz and indicates 

that the focus is to be on the behaviour of the parties:47

the principle is one of the prevention of oppression and unfair surprise . 
. . and not of disturbance of allocation of risks because of superior 
bargaining power.

This indicates that in the United States, unconscionability, at least in the commercial 

area, operates on unreasonably harsh and unbargained-for allocation of risks. The 

Comment itself has been subject to criticism48 for defining "unconscionable contracts" 

in terms of itself. According to the Comment the basic test of unconscionability is:49

whether, in the light of the general commercial background and commercial 
needs of the particular trade or case, the clauses involved are so one-sided as to 
be unconscionable under the circumstances existing at the time of making the 
contract.

The court in Pittsfield Weaving Co v. Grove Textiles Inc declared that:50

it is not possible to define unconscionability. It is not a concept but a 
determination to be made in light of a variety of factors not unifiable in 
a formula.

46 Albeit one of the parties was a primary producer, viz., a carrot grower. It is not unusual in consumer 
legislation, e.g. Credit Acts in Australia, to treat primary producers as a special class of consumer. The 
Credit Acts 1984 (N.S.W.), (Vic.), and (W.A), 1987 (Qld) and 1985 (A.C.T.) catch contracts for farm 
machinery even if they exceed the ceiling applicable to other contracts ($20,000 or $40,000 in Qld).

47 172 F. 2d 80; 3d Cir. (1948). But as Mr Justice Priestley points out, op. cit., at 13-14, in a short 
selection of extracts from the works on contracts and equity used by the Court in the Campbell’s Soup 
case there is no single firm principle on which it could be said the basis of interference in contracts on 
unconscionable grounds was based.

48 See for example, C.J. Berger, "Hard Leases Make Bad Law", (1974) 74 Col. L. Rev. 791 at 812.

49 U.CC.-Comments.

50 430 A.2d 638 (1981), 32 U.C.C. Rep. 421 at 422. The court was quoting from J. White & R. Summers, 
Handbook o f  the Law Under Uniform Commercial Code, 2nd ed. 1980, p. 151.
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This points to the difficulty of incorporating such a standard into broad statutes such as 

the Uniform Commercial Code51 or, in Australia, the Trade Practices Act 1974 (Cth) to 

regulate commercial behaviour. In the leading United States consumer case involving 

unconscionable conduct, Williams v. Walker-Thomas Furniture Company, 

unconscionability was described as:51 52

including] an absence of meaningful choice on the part of one of the 
parties together with contract terms which are unreasonably favourable 
to the other party.

"Absence of meaningful choice" without more carries the implication that the 

application of market forces to impose harsh terms could be regarded as 

unconscionable. In A. & M. Produce Co. v. FMC Corp.53 the court indicated that that 

was too wide an interpretation indicating that the determination involved an assessment 

of the degree of surprise or inequality of bargaining strength in the light of the extent 

of the allocation of risks and that this had to be considered after making factual 

inquiries to determine the business context of the contract. Certainly the court must 

have an understanding of business practices. This point is returned to below.

Range of meanings

One of the difficulties with "unconscionability" as a standard setter is that it has 

maintained its historical range of meanings. Since equity acts on the conscience to 

mitigate the harshness of the application of the law, on one view all of its relief is on 

the basis of unconscionable, or unconscientious, conduct. This is the wide meaning and 

is seen when equity gives relief against penalties or because of fraud, forfeiture, undue 

influence and mistake. But there is also a narrower meaning and it is important that it 

be clear in which sense the word is being used. Mason J. in the leading Australian

51 The Uniform Commercial Code is not a statute per se, but is a code which provides a model for State 
legislatures to adopt if they wish.

52 (D.C. Cir. 1965) 350 F.2d 445 at 449.

53 186 Cal. Rptr. 114, 135 Cal. App. 3d 473 (1982).
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case on unconscionable bargains, Commercial Bank of Australia Ltd v. Amadio noted 

that:54

fraud, misrepresentation, breach of fiduciary duty, undue influence and 
unconscionable conduct [i]n one sense . . .  all constitute a species of 
unconscionable conduct . . . [b]ut relief on grounds of "unconscionable 
conduct" is usually taken to refer to the class of case in which a party 
makes unconscientious use of his superior position or bargaining power 
to the detriment of a party who suffers from special disability or is 
placed in some special situation of disadvantage.

On its face, this appears to be very close to a definition of undue influence, or even 

duress, but there are differences. Undue influence concerns the exercise of some form 

of influence over the weaker party by the person in the position in the strength. Out of 

this influence, a transaction favourable to the stronger is procured. The cause of the 

transaction is the influence. In the case of duress, the key factor is illegitimate pressure 

and it functions similarly to influence in undue influence cases. Indeed it is not always 

easy to see the difference between duress and actual undue influence. Unconscionable 

conduct could however be passive conduct,55 merely failing to make the weaker party 

aware of factors which, because of their position of weakness, they ought to be 

advised of and, as a result, procuring a bargain favourable to the stronger party. It is 

the disadvantaged position of the other party which is the key factor. Undue influence 

is a recognised category of unconscientious behaviour, in its wider sense. The narrow 

doctrine of unconscionable conduct appears to be a developing category, similar to, but 

distinct from, undue influence. In Amadio for example there was no finding that the 

bank exercised any undue influence of the type exercised by the son. Hence it was not 

possible to treat the case as an undue influence case and thus the High Court identified 

a distinct but narrow category of unconscionable conduct.

34 (1983) C.L.R. 447 at 461.

55 In Amadio the bank’s failing to advise the Amadios to seek independent advice was at the heart of the 
exercise of the court’s discretion. In the leading New Zealand case in this area, Nichols v. Jessup [1986] 
1 N.Z.L.R. 226, there was nothing especially harsh about Nichols’ behaviour. He obtained a one-sided 
bargain from a woman who should have had legal advice and who did not understand the ramifications 
of the transaction but there was nothing overwhelming about the facts.
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The development of the narrow doctrine encapsulates the way equity has developed 

into a largely coherent body of law with defined principles rather than merely being 

the exercise of a discretion. Over-arching equity is the idea of fairness, of seeking to 

prevent unconscientious behaviour. Where there is an unconscientious bargain, or the 

unconscientious exercise of a right, equity may grant a remedy by "applying an 

established rule to new circumstances which are analogous to the circumstances in 

which the established rule was framed".56 57 In the absence of a clearly defined rule, 

equity may use "unconscionable" as the basis for relief but kept as narrow as possible. 

Succeeding like cases may assist to clarify the principles and develop the basis on 

which relief was granted. It is argued that Amadio falls into this latter category. 

"Unconscionable bargains" or "abuse of bargaining position" is being expanded from 

Lord Hardwicke’s fifth category in Earl of Chesterfield v. Janssen?1 of fraud "which 

infects catching bargains with heirs, reversioners and expectants", but on defined and 

definable principles. Similarly, as will be discussed below, in Waltons Stores 

(Interstate) Ltd v. Maher58 the High Court used unconscionable conduct, in its wider 

meaning, as the basis for developing equitable estoppel. As will be discussed, statutes 

which use "unconscionable" need to make clear the sense in which the word is being 

used and preferably also ought to state the factors which will be considered in reaching 

the finding. Otherwise the word is too-sweeping and lacks clarity.

56 M ardorf Peach & Co. Ltd v. Attica Sea Carriers Corporation o f  Liberia ( The Laconia) [1977] A.C. 850 
at 874, per Lord Simon of Glaisdale.

57 (1751) 2 Yes. Sen. 125; 28 E.R. 82.

58 (1988) 164 C.L.R. 387.
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B. A MORAL DIMENSION

Determining what is unconscionable ultimately is a matter of morality informed by 

current practice. Therefore what is determined to be unacceptable will vary over time 

and with the parties. Conduct which is acceptable between two sizeable commercial 

entities might be unacceptable if it involves consumers or small business. When it 

comes to determining what is unconscionable in commercial behaviour there must be 

an understanding of commercial practice: what might appear to the uninformed 

observer to be harsh conduct may reflect the level of risk or price involved. It might 

simply reflect self-interest which is after all the assumption underlying most 

commercial dealings. To recognise unconscionability in commercial dealings is to say 

that one party must look out for the interests of the other. Clearly this is not the 

general mode of commercial behaviour. Therefore it needs to be determined when and 

in what circumstances self-interest must give way to a duty to the other party. In some 

circumstances standards of behaviour may be set by Parliament through statutes or by 

industry bodies through codes of practice. Equally there will be many situations which 

do not lend themselves to specific regulation. Here the courts will be determining the 

standards. Unconscionable behaviour might attract one of the other heads of relief, 

such as undue influence, duress or misrepresentation. These are discussed below.

It has been said by a number of commentators59 that in Australia, unconscionability is 

growing in importance, or as Finn says, it "is becoming as imperialistic in equity as 

the neighbourhood principle is in tort law".60 He discerns61 a heightened "regard for 

others" in the decisions of the courts in Australia, New Zealand, Canada and especially 

in the United States.62 At the base of this, Finn argues, is "a transparent moral

59 P. Finn, "Commerce, the Common Law and Morality", (1989) 17 M.U.L.R. 87 at 87-88; Kenneth 
Sutton, "A Denning Come to Judgment: Recent Judicial Adventures in the Law of Contract", (1989) 15 
U.Q.L.J. 131 who stated that "unconscionability is now the hallmark of the enforceability of contracts" at 
131.

60 Finn, id., at 89.

61 Id., at 92.

62 See also the discussion by Andrew Phang, "Positivism in the English Law of Contract", (1992) 55 
M.L.R. 102.
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dimension"63 emerging from a system which until recently had allowed a person to 

"pursue vigorously his own self interest in dealing with others".64 The notion that 

contract law aids self-interest is not new. In the United States Professor Allan 

Farnsworth had concluded in 1970 that:65

the system of legal remedies for breach of contract, heavily influenced 
by the economic philosophy of free enterprise, showed a marked 
solicitude for men who do not keep their promises.

The context of the debate over moral considerations, whether in consumer or 

commercial law, is the wider debate over the fate of contract law contributed to in the 

United States by Grant Gilmore and his important work, The Death of Contract.66 

Gilmore identifies a reabsorption of contract law into tort67 and the crumbling of 

classical contract theory as illustrated by the growth of quasi-contract, unjust 

enrichment and promissory estoppel.68 The United States is not alone in this re

examination of the role of the principles of classical contract theory in the light of a 

reawakening legal conscience. In Australia a series of cases69 beginning in the early 

1980’s points to the High Court’s preparedness to reconsider the established principles 

in contract and to include moral considerations (whether expressed as such or not) in

Op. cit., at 87.

64 Op. cit., at 91.

65 Professor Allan Farnsworth, "Legal Remedies for Breach of Contract", (1970) 70 Col. L. Rev. 1145 at 
1216.

66 Grant Gilmore, The Death o f  Contract, Ohio State University Press, Colombus, Ohio, 1974.

67 The basis for this somewhat surprising view is his claim that a general theory of contract did not arise 
until the nineteenth century and until then tort had been the residual category of civil liability and was 
becoming so again, albeit in an expanded form, as the rules of contract law "dissolve". He instanced in 
particular by limitations on recovery of damages, id., at p. 87.

68 Id., at pp. 87-88. Barbara Mescher, "Promise Enforcement by Common Law or Equity", (1990) 64 
A.L.J. 536 at 538 argues that far from being absorbed, contract law is being expanded by the adoption 
of principles of tort law. Each view recognises a shift away from classical contract theory and the 
importance of obligations which are not dependant solely on an objective view of the agreement reached 
by the parties.

69 For example, Legione v. Hateley (1983) 152 C.L.R. 406; Waltons Stores ( Interstate)  Ltd v. Maher (1988) 
164 C.L.R. 387; Trident General Insurance Co. D d  v. McNiece Bros Pty Ltd (1988) 165 C.L.R. 107 and 
Pavey & Matthews Pty Ltd v. Paul (1987) 162 C.L.R. 221.
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their reasons for decision.70 71 "Good conscience" was said in Australia New Zealand 

Banking Corporation v. Westpac11 to be the basis of the action for unjust enrichment. 

In Northside Developments Pty Ltd v. Registrar-General,72 a case involving an 

unauthorised company transaction and a registered mortgage, Mason C.J. suggested 

that it would "enhance the integrity of commercial transactions and commercial 

morality"73 74 if persons were put on inquiry when there was a transaction apparently 

unrelated to the company’s business purpose. In England, Bingham L.J. in Interfoto 

Library Ltd v. Stiletto Visual Programmes Ltd74 recognised "good faith", which he 

equated to "fair and open dealing",75 while not an overriding principle of English 

contract law, as being the basis for "piecemeal solutions" to "demonstrated problems of 

unfairness",76 in this case insufficient notice of a particularly onerous contractual 

condition. Perhaps most striking of all has been the meshing of unconscionable 

conduct with the doctrine of estoppel to the point where it can be said to underpin that 

doctrine.77 On the one hand growing use in Australia of unconscionable conduct might 

be seen as an aspect of the legal theory which emphasises obligations of the parties to

70 This is not to say that the High Court has discarded all contract law’s principles. There remains the 
presumption that a contract once concluded is binding. In common law a contract could be void on a 
limited number of grounds including public policy. At equity the grounds were wider and tended to 
focus more on the quality of the consent. A good example of this principle is seen in the cases involving 
unilateral mistake where the other party is able to take advantage of that mistake. The High Court in 
Taylor v. Johnson (1983) 151 C.L.R. 422 rested its decision in favour of setting aside a contract of sale 
of land on the basis that it would be "unconscientious", to allow the other party to avail itself of the 
advantage obtained by the other’s mistake, at 431 per Mason A.C.J., Murphy and Deane JJ.

71 (1988) 164 C.L.R. 662 at 673.

72 (1990) 170 C.L.R. 146. See Robert Baxt, "Reform of the Law of Unconscionable Conduct: Redressing 
the Balance or Undermining Legal Certainty", (1992) 3 Journal o f  Banking and Finance Law and 
Practice 84 at 92.

73 (1990) 170 C.L.R. 146 at 165.

74 [1989] Q.B. 433.

75 Id , at 439.

76 Ibid. Hardie Boys J. in Walmsley v. Christchurch City Council [1990] 1 N.Z.L.R. 199 used good faith 
on the part of the defendants as one of the reasons why he did not find the resulting agreement 
unconscionable.

77 Waltons Stores (Interstate) Ltd. v. Maher (1988) 164 C.L.R. 387; Commonwealth v. Verwayen (1990) 
170 C.L.R. 394 especially Deane J. who said, "the doctrine of estoppel by conduct is founded upon good 
conscience", at 440.
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each other as exemplified by those who argue for notions of good faith in contract.78 

There is a contrary argument, that underpinning the doctrine is a traditional view of 

contract which stresses consensus ad idem and freedom of contract. On this view, 

because of the "special disadvantage" of the weaker party, there is no real agreement 

between the parties and equity acts to make the bargain voidable. * 401

78 Contract law in the United States recognises a "good faith" obligation in contract performance: 
Restatement o f  the Law: Contracts (Second) s. 205. Kessler and Fine, "Culpa in Contrahendo, 
Bargaining in Good Faith, and Freedom of Contract: A Comparative Study", (1964) 77 Harv. L. Rev.,
401 at 448 posit "the classical ideas of freedom of contract and arm’s length dealings are constantly 
being challenged and modified in response to the demands of good faith and fair dealing". In Australia 
Kirby P. in Coal C liff Collieries v. Sijehama Pty L id  (1991) 24 N.S.W.L.R. 1 suggested, obiter, that 
Australia should consider decisions in the United States particularly in contract, at 24-26. This view was 
expressly rejected by Handley J.A. in the same case who recognised the concept of good faith was 
applicable to fiduciary relationships and insurance contracts and in the context of specific issues but did 
not find a place for any general doctrine of good faith in contractual negotiations holding that "parties 
negotiating for a contract are free to pursue their own interests as they see fit. Within broad limits each 
is under no legal duty to consider the interests of each other. The parties are subject to the universal 
duty of honesty, any duty arising from a fiduciary or Hedley Byrne relationship, and statutory provisions 
such as s.52 of the Trade Practices Act 1974 (Cth) . . .  a promise to negotiate in good faith is illusory 
and therefore cannot be binding", at 41-42.
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C. UNCONSCIONABLE TRANSACTIONS

The rush of consumer legislation79 which characterised the 1970’s and early ’80’s in 

Australia and elsewhere has slowed80 81 82 83 notwithstanding the 1992 amendments to the 

Trade Practices Act to include s. 51AA. However, remedies for harsh behaviour have 

not relied on Parliament. The High Court’s judgment in Commercial Bank of Australia 

Limited v. Amadio81 is a striking case in point. While this case focussed attention on 

unconscionable bargains in Australia, "unconscionability" had been at the heart of the 

High Court’s reasons in Taylor v. Johnson82 and Mason and Deane JJ.’s judgment in 

Legione v. Hateley}3 Davies84 identifies "a veritable re-awakening of Equity’s 

conscience"85 brought about by the realisation that legislation cannot solve all problems 

and an acceptance that "equity and statutes have to be partners in the reform of the 

law".86 But equity is not the answer to many of the difficulties caused by disparity in 

bargaining strength which are reflected in harsh contractual terms. Equity’s focus 

remains on events leading to the formation of the contract, not the contract itself and it 

is not the mere bargaining imbalance which is addressed. Although respect for the

79 For example, Trade Practices Act 1974 (Cth); Fa ir Trading Act 1985 (Vic.); F a ir Trading A ct 1987 
(N.S.W.), (S.A.), (W.A.), 1989 (Qld), 1990 (Tas.); Contracts Review A ct 1980 (N.S.W.); Consumer 
Credit Act 1972 (S.A.); Credit Act 1984 (N.S.W.), (Vic.) (W.A.); 1987 (Qld); Credit Ordinance 1985 
(A.C.T.).

80 D. W. McLaughlin, "Unfair Contracts - the Law Commission’s Draft Scheme", [1991] New Zealand 
Recent Law Review 311, suggests proposals to introduce an Unfair Contracts Act into New Zealand 
"would have stood a much better chance of being implemented if it had been proposed in the 1970’s or 
early 1980’ s when similar initiatives were being taken in other countries".

81 (1983) 151 C.L.R. 447.

82 (1983) 151 C.L.R. 422.

83 (1983) 152 C.L.R. 406 at 447.

84 J.D. Davies, "New Directions in the Employment of Equitable Doctrine in England and Wales", in T.G. 
Youdan (ed.), Equity, Fiduciaries and Trusts, Carswell Co. Ltd, Toronto, 1989, pp. 365-392.

85 Id., at p. 375.

86 Id., at p. 376.
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sanctity of the contract is not as emphatic in Australia87 as in England88 89 there remains 

the view, as expounded by Brennan J. in Stem v. McArthur quoting Lord Radcliffe in 

Campbell Discount Co. Ltd v. Bridge89 that:90

"Unconscionable" must not be taken as a panacea for adjusting any 
contract between competent persons when it shows a rough edge to one 
side or the other.

Special Disadvantage

But as the decision in Commercial Bank of Australia Limited v. Amadio91 

demonstrated, where one of the parties cannot, for some reason, protect itself, then the 

doctrine of unconscionable transactions may provide the grounds for a remedy. It is 

not proposed to analyse Amadio in detail, since it has already been the subject of much 

academic comment.92 The view of Mason J. that relief may be granted:93

whenever one party by reason of some condition or circumstance is 
placed at a special disadvantage vis-a-vis another and unfair or

87 For example, Commercial Bank o f  Australia Ltd v. Amadio (1983) 151 C.L.R. 447; Legione v. Hateley 
(1983) 152 C.L.R. 406; Stem v. M cArthur (1988) 165 C.L.R. 489; Trident General Insurance Co Ltd v. 
M cN iece Bros Pty Ltd (1988) 165 C.L.R. 107.

88 M ardorf Peach & Co. Ltd v. Attica Sea Carriers Corp. o f  Liberia (The Laconia) [1977] A.C. 850; A/S 
Awilco o f  Oslo v. Fulvia S.P.A. di Navigazione o f  Cagliari (The Chikuma) [1981] 1 W.L.R. 314, per 
Lord Bridge of Harwich at 321-322; Scandinavian Tanker Co. A.B. v. Flota Petrolera Ecuatoriana (The 
Scaptrade) [1983] 2 A.C. 694; Sport Intemationaal Bussum BV  v. Inter-Footwear Ltd [1984] 1 W.L.R. 
776.

89 [1962] A.C. 600 at 626.

90 (1988) 165 C.L.R. 489 at 515.

91 (1983) 151 C.L.R. 447.

92 See for example, D.K. Malcolm, Q.C., "The Penetration of Equitable Principles into Modern 
Commercial Law - Part 1", (1987) 3 Aust. Bar Rev. 185 at 213-14; N. Chin, "Unconscionable Bargains 
in Anglo-Australian Law, (1985) 16 W.A.L.R. 162; I. J. Hardingham, "Unconscionable Dealing", in P.D. 
Finn (ed.) Essays in Equity, Law Book Company Ltd, Sydney, 1985, pp. 1-29.

93 Commercial Bank o f  Australia Ltd v. Amadio (1983) 151 C.L.R. 447 at 462.



unconscientious advantage is then taken of the opportunity thereby 
created,
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settles the scope of the action, to date, in Australia. Yet while Amadio caused a flurry 

in financial circles, the view adopted by Mason, Wilson and Deane JJ. of 

unconscionable conduct was not radical94 and, as in Blomley v. Ryan,95 it depended on 

a finding of "special disadvantage"96 together with abuse of that disadvantage:97

if A having actual knowledge that B occupies a situation of special 
disadvantage in relation to an intended transaction, so that B cannot 
make a judgment as to what is in his own interests, takes unfair 
advantage of his (A’s) superior bargaining power or position by entering 
into that transaction, his conduct in so doing will be unconscionable. 
And if, instead of having actual knowledge of that situation, A is aware 
of the possibility that that situation may exist or is aware of facts that 
would raise that possibility in the mind of any reasonable person, the 
result will be the same.

Therefore, not only was it necessary that one party be at a disadvantage, the other 

party had to be aware of that disadvantage or had to have such knowledge imputed to 

it.98 Once the bank had enough information to put it on inquiry, the onus fell on it to 

demonstrate that the transaction was fair and reasonable. This it could not do. While 

the duty imposed by the High Court to inquire whether the sureties understood was

94 Indeed it is tempting to argue, as does his Honour Mr Justice Priesdey that Blomley v. Ryan, supra, and 
Commercial Bank o f  Australia v. Amadio have not departed far from the principles expounded by Lord 
Hardwicke in Earl o f  Chesterfield v. Janssen 240-years ago: L.J. Priestley in "A Guide to a Comparison 
of Australian and United States Contract Law", (1989) 12 U.N.S.W.L.J. 4 at 9-10.

95 (1956) 99 C.L.R. 362. Earl o f  Chesterfield v. Janssen (1751) 2 Ves. Sen. 125 was cited by McTieman J.
at 385 who determined that the basis for relief was the taking of "surreptitious advantage" of weaker
persons and the "essence of the weakness is that the party is unable to judge for himself'.

96 Per Mason J. (1983) 151 C.L.R. 447 at 462 quoting Kitto J. in Blomley v. Ryan (1956) 99 C.L.R. 362 at
415. In Blomley v. Ryan, while noting that the characteristics which could induce a court of equity to
grant relief "can hardly be satisfactorily classified", Fullagar J. did note "the common characteristic 
seems to be that they have the effect of placing one party at a serious disadvantage vis h. vis the other," 
at 405.

97 Id., at 467.

98 Also per Deane J. at 479 citing Lord Cranworth L.C. in Owen and Gutch v. Homan (1853) 4 H.C.L. at 
1035; 10 E.R. at 767. This was adopted too by Somers J. in Nichols v. Jessup [1986] 1 N.Z.L.R. 226 at 
235.
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stringent, its harshness was confined to those situations where a guarantor was at a 

marked disadvantage and the bank knew enough about their circumstances to at least 

be put on notice. It did not create a general duty by a bank towards guarantors to 

disclose details of the risk." But the Amadios cannot be seen as typical of people in 

business transactions, indeed this was at the heart of the relief. The issue is whether 

Amadio holds lessons for commercial dealings. Should the law protect those who 

choose to enter into business from the improvidence of their own dealings, however 

much the other side takes advantage of its bargaining strength? If unconscionable 

conduct, in its narrow meaning, is to have a role in commercial cases it might be 

expected to come from unreasonable economic pressure99 100 or unfair surprise rather 

more than the taking advantage of an attribute personal to one of the parties, such as 

poor language skills, ignorance,101 age, infirmity or one of the other like factors 

identified in cases such as Blomley v. Ryan.102 Ignorance, inexperience and financial 

need in particular may be present in commercial dealings. Mason J. in Amadio 

emphasised the need for the disadvantage to be "special" and suggested this was 

something which:103

seriously affects the ability of the innocent party to make a judgment as 
to his own best interests, when the other party knows or ought to know 
of the existence of that condition or circumstance and of its effect on 
the innocent party.

99 Per Dawson J. id., at 484.

100 B.L. Johns, W.C. Dunlop & W.J. Sheehan, Small Business in Australia - Problems and Prospects, Allen 
& Unwin, Sydney, 3rd edition, 1989, 123, say that in the 1974 credit squeeze a third of small businesses 
reported pressure from their trade suppliers with regard to trade credit but most had been unable to pass 
on the same terms to their customers. In most cases this would be normal economic pressure, unless the 
terms extracted were extraordinarily onerous reflecting not the increased cost of money, increased risk or 
increased pressure on the supplier itself but the unreasonable taking advantage of the customer’s lack of 
choice.

101 But in an American case, Johnson v. M ob il O il Corp 415 F. Supp. 264 (E.D. Mich. 1976), 20 UC.C. 
Rep. 637 the court struck down an onerous exclusion clause in a service station lease on the basis of the 
lessee’s illiteracy and lack of understanding.

102 (1954) 99 C.L.R. 362.

103 Ibid.
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His Honour referred too to the "gross inequality of bargaining power"104 between the 

bank and the elderly couple brought about by their age, lack of education, lack of 

understanding of English and lack of business experience. The disparity was so great 

as to impose a duty on the bank with regard to independent advice, an issue of 

procedural unconscionability. There is nothing in Mason J.’s reasoning which stipulates 

that the innocent party need be a consumer or that the principle would be inapplicable 

to commercial parties. The difficulty is that few parties to a business transaction could 

satisfy the test of inability "to make a judgment in his own interests" but in an 

appropriate case there would seem to be no reason why the principles of Amadio 

would not be applicable. This is further supported by Mason J .’s view that "chang(ing) 

new situations" as evidenced by the decisions in Schroeder (A.) Music Publishing Co. 

Ltd v. Macaulay105 and Clifford Davis Management Ltd v. W.E.A. Records Ltd106 do 

allow for relief but in circumstances where it is for the plaintiff to establish that 

"unconscientious advantage has been taken of his disabling condition or 

circumstances".107

Certainly mere inequality is not the key factor (most contracts with the government 

would be tainted if such were the case) but the advantage taken by the stronger party 

of that power. It must be shown that the stronger party took unfair advantage of their 

position to extract unreasonably onerous terms (substantive unconscionability) or, that 

there was something about the negotiations which tainted the transaction, (procedural 

unconscionability). Accordingly in the commercial arena, involving two parties of 

relatively equal strength,108 the terms agreed by them can be lop-sided and even on 

their face unfair if they reflect commercial realities,109 but if the parties are not evenly

104 Id., at 464.

105 [1974] 1 W.L.R. 1308, at 1314-1315, 1316.

106 [1974] 1 W.L.R. 61 at 64-65.

107 (1983) 151 C.L.R. 447 at 462-463.

108 Two public companies each with specialist staff or advisers, for example.

109 A buyer’ s or seller’s market, as the case may be, for example; or a particularly risky venture in which 
the risk is reflected in interest or other charges.
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matched110 then a patently unfair transaction which owes its terms not to commercial 

considerations but to an opportunistic approach by the stronger to the weaker may be 

called into question. One would hope that the judge hearing such a claim has a clear 

understanding of commercial practice111 and an understanding of economics.

Blomley v. Ryan and Amadio provide a basis for principled development. If the focus 

remains on personal attributes of the applicant then any relief from unreasonably harsh 

conduct in commercial dealings is more likely to come from statutes or codes of 

practice which address specific problems, particularly those involving issues of 

"fairness" or "harshness" rather than through the traditional approach to 

"unconscionability" as exemplified by Amadio. If, however, "special disadvantage" 

encompasses consideration of knowledge held by the other side for example, then this 

might be applicable in some commercial situations. In Australia, this has been the 

basis for relief under other heads of relief resting on the broad meaning of 

"unconscionability", such as unilateral mistake as seen in Taylor v. Johnson.112

Procedural and Substantive Unconscionability

The notion that unconscionable transactions can be bifurcated into problems affecting 

the freedom of one of the parties in the formation of the contract (procedural 

unconscionability) and problems with the terms of the contract itself (substantive 

unconscionability) can be traced at least back to A. A. Leff and his seminal work, 

"Unconscionability and the Code: The Emperor’s New Clause".113 As has been noted,

110 As might occur when a family-run business deals with a large public corporation.

111 This is not an idle point. Rogers C.J. Comm. D. in Banque Brussels Lambert S.A. v. Australian National 
Industries Ltd (1989) 21 N.S.W.L.R. 502 at 523 noted the differing approaches of the courts at first 
instance dealing with comfort letters (Kleinwort Benson Ltd v. Malaysia M ining Corporation Berhad 
[1988] 1 W.L.R. 799; [1988] 1 All E.R. 714 and Chemco Leasing SPA v. Rediffusion pic, Staughton J., 
19 July 1985, unreported) where the judges were experienced commercial judges who regarded the 
letters as "part and parcel of a commercial banking transaction" with the Court of Appeal which 
"subjected the letters to minute textual analysis".

112 (1983) 151 C.L.R. 421.

1,3 (1967) 115 U. Pa. L. Rev. 485 in which he referred to "bargaining naughtiness" as "procedural
unconscionability" and to "evils in the resulting contract" as "substantive unconscionability", at 487.
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while traditionally the law has felt reasonably comfortable about remedying the first, it 

has felt less comfortable about the second, unless it accompanies the first. Deane J .’s 

two-stage analysis of unconscionability in Amadio:114

(i) a party to a transaction was under a special disability in dealing with 
the other party with the consequence that there was an absence of any 
reasonable degree of equality between them and (ii) that disability was 
sufficiently evident to the stronger party to make it prima facie unfair or 
"unconscientious" that he procure, or accept, the weaker party’s assent 
to the impugned transaction in the circumstances in which he procured 
or accepted it,

indicates a focus on procedural unconscionability through an examination of the 

circumstances which caused one party to be at a "special disability" and the issue to 

which the disability was evident to the other party. However, to the extent that the 

onus may be cast on the stronger party to show that the transaction was "fair, just and 

reasonable"115 the terms of the contract itself must be a factor. Out of the first step 

follows issues such as the nature of the knowledge held by the stronger party and, 

from the second, the terms of the contract itself including adequacy or otherwise of the 

consideration.

The question arises as to whether Deane J .’s test necessarily focuses on individual 

attributes of the affected party. This arises because of the requirement of a "special" 

disability". Can a number of people be under the same disability? Where there is a 

standard form contract which is imposed on a "take it or leave it basis" can it be 

unconscionable if the terms are onerous but common to the type of transaction? An 

affirmative answer would seem to require an expansive view of "special disability" 

outside what appeared to have been contemplated in Amadio. Indeed while noting that 

the courts had given relief in cases where there had been entry into a standard form 

contract Mason J. in Amadio indicated that the burden lay with the plaintiff to

114 (1983) 151 C.L.R. 447 at 474.

115 Ibid. Also Lord Hatherly in O ’Rorke v. Bolingbroke (1877) 2 App. Cas. 814 at 823; Fry v. Lane (1888) 
40 Ch. D. 312 at 322 and Blomley v. Ryan (1956) 99 C.L.R. 362 at 428-429.
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establish that "unconscientious advantage has been taken of his disabling condition or 

circumstances".116 This view establishes that it is not sufficient merely to point to harsh 

and onerous terms, plaintiffs must clearly establish some disabling condition which 

affected their consent. There are early cases involving high interest rates and 

necessitous people which point to a different view, but these may be a special case 

reflecting the courts’ traditional dislike of usury.117

Unfairness

At the heart of the notion of unconscionable behaviour lies the judgment that it is 

"unfair". To that extent the two words may seem to be synonymous. However, they are 

not interchangeable: what may be unfair, may not be so unfair as to be regarded as 

unconscionable. "Fairness" is an even more elastic concept than "unconscionable" in 

that it encompasses a wide range of behaviour, only some of which may be deserving 

of legal intervention. It is suggested that this is even more apparent in the commercial 

area than in the consumer area since in commerce there remains at least some residue 

of caveat emptor. "Conscience" has a quality beyond "fairness". Starke, Seddon and 

Ellinghaus118 suggest that, taking account of the Latin origin of "conscience" as 

suggesting "shared knowledge" and its Hellenistic roots which point to "a psychic 

force empirically active in each human being",119 "conscience" has a dimension above 

those of " ‘justice’, ‘reason’, ‘fairness’, ‘good faith’ and others like them".120 It would 

certainly seem to imply a more rigorous test while taking account of fairness. 

Unfairness is linked with procedural unconscionability in that it focuses attention on

1,6 (1983) 151 C.L.R. 447 at 462.

117 In Rae v. Joyce (1892) 29 L.R. Ir. 500 the Lord Chancellor indicated that it was immaterial whether the 
defendant had fixed, clearly announced rates. He "cannot make the rigidity of his terms the measure of 
his immunity", at 511, cited with approval by Simpson C.J. in Eq. in Sinclair v. Elderton (1900) 21 L.R. 
(N.S.W.) Eq. 21 at 24.

118 J.G. Starke, N.C. Seddon & M.P. Ellinghaus, Cheshire & F ifoo t’s Law o f  Contract, 6th Australian 
edition, Butterworths, Sydney, 1992, at pp. 44-45.

119 Id., at p. 45.

120 Ibid.
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the behaviour of the stronger party. However, it is also a factor in substantive 

unconscionability allowing an examination of the operation of contractual terms and 

the effect of the enforcement of a legal right.

Lord Brightman drew a distinction between mere unfairness and unconscionable 

conduct in Hart v. O’Connor:m

[A contract] may be unfair by reason of the improper manner in which 
it was brought into existence; a contract induced by undue influence is 
unfair in this sense. It will be convenient to call this "procedural 
unfairness". It may also in some context be described (accurately or 
inaccurately) as "unfair" by reason of the fact that the terms of the 
contract are more favourable to one party than the other. In order to 
distinguish this "unfairness" from procedural imbalance it will be 
convenient to call it "contractual imbalance". The two concepts may 
overlap. Contractual imbalance may be so extreme as to raise a 
presumption of procedural unfairness, such as undue influence or some 
other form of victimisation. Equity will relieve a party from a contract 
which he has been induced to make as a result of victimisation. Equity 
will not relieve a party from a contract on the ground only that there is 
contractual imbalance not amounting to unconscionable dealing.

The High Court too rejected mere unfairness as a basis for relief in Axelsen v. 

O’Brien}22 The contract was a commercial one involving the sale of land on which 

there was a shop and a bakehouse. A term requiring early possession even before a 

contract had been drawn up or purchase money handed over was described by Dixon J. 

as "unbusinesslike or risky"* 122 123 but such an unwise term could not of itself provide the 

basis for relief. Similarly in Multiservice Bookbinding Ltd v. Marden124 Browne- 

Wilkinson J. indicated that the test for what was unconscionable was not a test of what

[1985] A.C. 1000 per Lord Brightman at 1017-1018. In Knightsbridge Estates Trust Ltd v. Byrne [1939] 
1 Ch. 441 at 457 the court distinguished between mortgage transactions which were "unreasonable" and 
those which were "oppressive and unconscionable", only the later attracting equitable intervention.

122 (1949) 80 C.L.R. 219.

123 Id., at 226.

124 [1979] 1 Ch. 84.
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was reasonable125 and that the fact of a hard bargain was not the same as the inability 

to protect interests:126

The defendant made a hard bargain. But the test is not reasonableness. 
The parties made a bargain which the plaintiffs, who are businessmen, 
went into with their eyes open, with the benefit of independent advice, 
without any compelling necessity to accept a loan on these terms and 
without any sharp practice by the defendant.

The New Zealand Court of Appeal in Contractors Bonding Ltd v. Snee127 also 

distinguished between unfairness and unconscionability, Richards J. indicating that the 

issue is not whether the bargain is fair, but whether the stronger party has acted 

unconscionably.128 This points to a focus on procedural rather than substantive 

unconscionability and is consistent with the view in Amadio that it is the abuse of 

power which is the key. In A. & M. Thompson Pty Ltd v. Total Australia Ltd129 

Perrignon and Dey JJ. in the N.S.W. Industrial Commission expressed the view130 that 

there was a perceptible difference between the meaning of the term "unfair", and that 

of the terms "harsh" and "unconscionable". What is unfair may not be so unfair as to 

be "harsh". However, sometimes the sheer disparity in the terms will be enough to call 

into question the whole transaction allowing an inference to be drawn as to the ability 

of the weaker party to protect himself. Such was the case with Schroeder Music 

Publishing Co. v. Macaulay131 which involved a standard form contract between the 

music publisher and a young musician. The terms were very one-sided giving the

125 Browne-Wilkinson J. id., at 105, cited the House of Lords’ judgment in G. and C. Kreglinger v. New 
Patagonia M eat and Cold Storage Co. Ltd [1914] A.C. 25 and especially that of Lord Parker of 
Waddington and, at 108-109, the Court of Appeal’s finding in Knightsbridge Estates Trust Ltd v. Byrne 
[1939] Ch. 441, Biggs v. Hoddinott [1898] 2 Ch. 307 and Davis v. Symons [1934] Ch. 442 as authorities 
for the principle that the test of "unfair and unconscionable . . .  is not one of reasonableness".

126 [1979] 1 Ch. 84 at 112.

127 [1992] 2N.Z.L.R. 157.

128 Id., at 174.

129 (1980) 2 N.S.W.L.R. 1.

130 Id., at 12.

131 [1974] 1 W.L.R. 1308.
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publisher an exclusive five-year contract and world copyright in his songs but not 

requiring the publishers to promote the musician or publish his work. The House of 

Lords dealt with the case as being an unreasonable restraint of trade. But Lord Diplock 

also provided a test for fairness:132 133

. . . whether the restrictions are both reasonable, necessary for the 
protection of the legitimate interests of the promisee and commensurate 
with the benefits secured to the promisor under the contract. For the 
purpose of this test all the provisions of the contract must be taken into 
consideration.

This test bears a strong resemblance to the first part of the test for validity of a 

restraint of trade clause as stated by Lord Macnaghten in the old case, Nordenfelt v. 

The Maxim Nordenfelt Guns and Ammunition Company Limited133 that is, was it 

reasonable in the interests of the parties. Principles of restraint of trade would have 

adequately dealt with the issue before court and indeed that was Lord Reid’s approach. 

"Unconscionable conduct" added little except as a signal of unacceptable behaviour in 

a way in which the more morally neutral "restraint of trade" did not. This was 

exemplified in Lord Diplock’s approach that behind the decision was a public policy 

that was not:134

. . . some 19th-century economic theory about the benefit to the general 
public of freedom of trade, but the protection of those whose bargaining 
power is weak against being forced by those whose bargaining power is 
stronger to enter into bargains that are unconscionable.

This hints at the two-stage approach adopted by Deane J. in Amadio135 focussing first 

on the disparity of bargaining power and then on whether the bargain itself is 

unconscionable. It does suggest that the equitable principle of unconscionable bargains

132 Id., at 1315-1316.

133 [1894] A.C. 535 at 565.

134 [1974] 1 W.L.R. 1308 at 1315.

135 (1983) 151 C.L.R. 447 at 474.
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could assist a party in business whose bargaining weakness has been unconscionably 

exploited. Yet the circumstances of the case do not suggest a widespread ability to 

invoke the principles in a commercial setting. There was a strong resemblance to an 

employer-employee relationship on terms which would not be tolerated in an industrial 

setting.136 137 Mason J. cited this case in Amadio137 pointing out that the mere dictation of 

the terms by a party whose bargaining power was "greatly superior" was not enough, 

the plaintiff had to establish "that unconscientious advantage had been taken of his 

disabling condition or circumstances".138

In a commercial case dealing with harsh contractual terms, Interfoto Picture Library 

Ltd v. Stiletto Visual Programmes Ltd,139 Bingham J. held it was proper to read cases 

on sufficiency of notice on two levels: one which was a question of contractual 

analysis, the other on whether it would be "fair (or reasonable)" to bind a party to a 

condition or conditions "of an unusual or stringent nature". The rule of contract law 

masks the morality of the situation, the second approach highlights that it is unfair to 

surprise someone with unexpected and harsh terms buried in small print. The rule of 

contract law dealing with sufficiency of notice surely finds its rationale in morality but 

its emphasis on form ignores commercial reality that often a large, closely written 

document will not be read nor is it even intended that it be so. Bingham J.’s approach 

notwithstanding, English courts rarely demonstrated a willingness to consider the 

reasonableness of the term until forced to do so in those circumstances caught by the 

Unfair Contract Terms Act 1977 (U.K.), discussed below. The Act provides guidance 

as to what might be regarded as "unreasonable". In the absence of these guidelines, 

"fair or reasonable" does present some problems of certainty.

136 In New South Wales, s. 275 of the Industrial Relations Act 1991 might have a role in similar 
circumstances. This Act is discussed below.

137 Op. cit., at 462.

138 Id., at 463.

139 [1989] 1 Q.B. 433 at 439.
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For relief to be granted on grounds of mere "unfairness", as the law stands in 

Australia, there needs to be reference to some form of statutory relief such as is found 

in s. 275 of the Industrial Relations Act 1991 (N.S.W.) or the Contracts Review Act 

1980 (N.S.W.).140 In the commercial area only the former is generally relevant and 

accordingly this ground of relief is limited. The new s. 51AA of the Trade Practices 

Act does not provide relief where conduct has been merely unfair or unreasonable nor 

is it appropriate that it do so because the absence of statutory guidelines would mean 

the decision was highly subjective. If there are policy reasons for remedying unfair 

conduct, this can be done either through specific legislation141 or through codes of 

practice142 since these can target with some precision the source of the unfairness. 

Fairness does have one role to play in a commercial setting under the Trade Practices 

Act. This is through s. 68A which allows corporations to limit liability in a commercial 

setting provided such limitation is "fair or reasonable". Section 68A is discussed 

below.

Adequacy of Consideration

Closely related to unfairness is the issue of inadequate consideration, a price obtained 

markedly different from the market rate. There is no historical basis in Australia or 

England143 for any argument that mere inadequate consideration is a basis for relief.144 

Sale at an undervalue made in good faith is expressly preserved under the 

Conveyancing Acts of the various states except where there has been an

140 Each Act is discussed below. Section 9(2) of the Contracts Review Act does require the court to take 
account of the circumstances in which the bargain was made as well as its terms.

141 For example, the Petroleum Retail Marketing Franchise Act 1980 (Cth).

142 For example, the Oilcode, the voluntary Oil Industry Code of Practice published by the Oil Industry 
Code of Practice Administration Committee, Canberra, October, 1989.

143 In the United States in Seymour v. Delaney (1822) 6 Johnson’s Ch. Reports 222 (U.S.) there was a view 
that inadequacy of consideration alone was grounds for the barring of relief.

144 In Coles v. Trecothick (1804) 9 Ves. 234 at 246, 32 E.R. 592 at 597 Lord Eldon stated, "unless the 
inadequacy of price is such as shocks the conscience, and amounts in itself to conclusive and decisive 
evidence of fraud in the transaction, it is not itself a sufficient ground for refusing specific performance". 
See also Wood v. Abrey (1818) 3 Madd 417 per Sir John Leach V.C.; Fry v. Lane (1889) 40 Ch. D 312, 
322 per Kay J.; O ’Rorke v. Bolingbroke (1877) 2 A.C. 814 at 823 per Lord Hatherley.
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unconscionable bargain145 and sale at an undervalue may be evidence that a mortgagee 

exercising its power of sale has breached its duty to act in good faith. The nature of 

the mortgagor/mortgagee relationship and the inherent power of the mortgagee when 

exercising its power of sale explains why this relationship is treated differently from a 

normal vendor/purchaser relationship. Bradbrook et al146 suggest the nature of the duty 

in Australia has not been resolved.147 This was recognised by Walsh J. in Forsyth v. 

Blundell.148 In that case it was held by the majority that the mortgagee had breached its 

duty to the mortgagor in failing to take account another potential offer which might 

have realised considerably more. Without resolving the conflicting views on the nature 

of the duty of good faith, Walsh J. found for the mortgagor on the basis that the 

mortgagee had "sacrificed the interests of the mortgagor"149 in a situation where its 

own interests were not at risk. The Queensland legislation makes it explicit that there 

is a duty "to take reasonable care to ensure that the property is sold at market 

value".150 By contrast, in Victoria, for example, the duty found in s. 77 of the Transfer 

of Land Act 1958 (Vic.) is one merely of "good faith" which makes it clear that the 

mortgagee is entitled to give first consideration to their own interests.151 In Australia 

and New Zealand Banking Group Ltd v. Bangadilly Pastoral Co. Pty Ltd152 it was held 

that while the duty is concerned with the "desire to obtain for the mortgaged property

Conveyancing A ct 1919 (N.S.W.), s. 37c; Property Law Act 1958 (Vic.), s. 175; Property Law A ct 1974 
(Qld), s. 230; Law o f  Property A ct 1936 (S.A.), s. 88; Conveyancing and Law o f  Property A ct 1884 
(Tas.), s. 42; Property Law A ct 1969 (W.A.), s. 92; An Act to Amend the Sale o f  Revenues 1879 (S.A.), 
s. 1; Conveyancing and Law o f  Property Act 1998 (A.C.T.), s. 30. Also Law o f  Property A ct 1925 
(U.K.) s. 174.

146 Adrian J. Bradbrook, Susan V. MacCallum, Anthony P. Moore, Australian Real Property Law, Law 
Book Company Limited, Sydney, 1991.

147 Id., at p. 754.

148 (1972-1973) 129 C.L.R. 477 at 493.

149 Id., at 494.

150 S. 85(1) Property Law Act 1974 (Qld).

151 Henry Roach (Petroleum)  Pty Ltd v. Credit House (V ic .) Pty Ltd [1976] V.R. 309.

152 (1978) 52 A.L.J.R. 529.
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the best price obtainable consistently with the right of the mortgagee to realize his own 

security",153 the mortgagee is allowed "wide latitude".154

There are few commercial cases outside the mortgagee area where inadequate 

consideration, per se, has been raised. In Burmah Oil Co. Ltd v. Governor o f Bank of 

England155 the issue was whether a contract for shares at a low price could be regarded 

as oppressive and unconscionable. Financial difficulties were at the heart of the 

plaintiffs agreement to sell a large number of shares in BP Limited to the defendant at 

well below the Stock Exchange price. Their woes were compounded by a subsequent 

increase in the value of the shares. Rejecting their application for relief Walton J. said 

there was no authority to support a principle of general application that a court of 

equity would give relief when one party had taken unfair advantage of their superior 

bargaining strength. Claims that the defendant, because of its position, owed a duty of 

fair dealing were also rejected by the court on the basis that it was governed by no 

higher rules than those applicable to others entering into contracts. The guiding 

principle remained that "Chancery mends no man’s bargain".156 It is in the realm of 

speculation to consider, whether in the light of Amadio, an Australian court would take 

a different view. It would seem to be a wholly unwelcome intrusion into commerce for 

the courts to draw a parallel between the "special disadvantage" of Amadio and a 

corporation’s financial difficulties such that it makes a hard bargain.

If undervalue is such that there is an inference of procedural unconscionability the 

dominant party may be able to displace the inference by showing that in the 

circumstances the transaction was "fair, just and reasonable".157 This might be because 

of prevailing market conditions or on the basis of risk. As will be discussed below,

153 Id., at 531.

154 Ibid. Under s. 114(5) of the Credit Acts of the various States (s. 115(5) Qld) a mortgagee exercising a 
power of sale bears the onus of proving the price was the best which was reasonably obtainable as 
required under s. 114(1) (s.l 15(1) Qld).

155 (1981) 125 Sol. Jo. 528.

156 Maynard v. Moseley (1676) 3 Swans. 651 at 655; 36 E.R. 1009 at 1011.
157 Fry v. Lane (1888) Ch. D. 312 at 321.
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one way to overcome an inference of unconscionability is to demonstrate that the party 

had independent advice. On the other side of the coin, adequacy of consideration is not 

conclusive proof that a bargain has not been unconscionable. It was described by 

Deane J. in Amadio158 as a defence, but not a watertight defence. He noted that in most 

instances of unconscionable dealing there had also been inadequate consideration. But 

that this need not be an essential condition.159 Nevertheless in a purely commercial 

context it seems to difficult to envisage a situation where one of the parties would seek 

relief when consideration had been adequate160 given that profit and not sentiment is at 

the heart of commerce except in the type of situation specifically mentioned by Deane

J. that involving consideration moving to a third party as in a creditor-debtor-guarantor 

transaction.

Independent Advice

In the commercial arena, while not as frequently encountered as in the consumer arena, 

there is overlap between inequality of bargaining power, undue influence and lack of 

independent advice and this is seen most clearly with regard to contracts of guarantee 

and suretyship.161 Two issues are raised in such contracts: whether there is 

understanding of the state of the business being guaranteed and whether there is 

understanding of the effect of the guarantee on the property of the third party. Both 

were factors in the decision of the majority in Amadio. Because a contract of guarantee 

is not uberrimae fidei162 there need not be full disclosure of the details of the

1 (1983) 151 C.L.R. 447 at 475.

159 Id ., at 369.

160 In a non-commercial relationship, emotional attachment to property for example, might provide an 
instance where price was irrelevant.

161 It is also a factor with regard to the advisability of entering into contracts such as franchise agreements. 
This will be discussed below.

162 Hamilton v. Watson (1845) 12 G. & F. 109, 8 E.R. 1139; Yerkey v. Jones (1938-39) C.L.R. 649 at 663 
per Latham C.J.; Commercial Bank o f  Australia Ltd v. Amadio (1983) 151 C.L.R. 447 at 454 per Gibbs 
C.J., at 463 per Mason J.
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customer’s account and, as Gibbs C.J. pointed out in Amadio,163 the fact that a 

guarantee is called for is an indication that the customer has been overdrawing his 

account and that the bank is not satisfied with his credit. While the fact of lack of 

independent advice may be an indicia of unconscionable conduct, it is hardly proof nor 

does it necessarily mean that the resulting transaction is either unfair or 

unconscionable. But given the cases which point to lack of independent advice as a 

factor,164 advising the guarantor to obtain advice is one of the simplest protective 

devices against a charge of unconscionable conduct165 when issues of both capacity and 

contractual terms, are raised. If the advice has been obtained then the defendant may 

be able to resist claims of harsh or unfair terms or that they have taken advantage of 

the lack of knowledge/business acumen of the other party.166 For this reason a 

requirement that independent advice be obtained is typically found in codes of conduct 

regulating industries and commercial relationships characterised by disparity in 

bargaining power between the parties.

Given the cases which point to the need for independent advice when one of the 

parties is at a disadvantage is there a relevance for commercial borrowers? Problems 

can arise where the documentation is complex and patently not understood by the party 

required to sign. Although there may be an assumption that people in business do have 

the necessary understanding, this assumption is open to challenge where there is an 

obvious lack of understanding such as might come about where English is not the first

163 (1983) 151 C.L.R. 447 at 455.

164 The early case of Fry v. Lane (1888) 40 Ch. D. 312 pointed to the lack, at 322, of independent advice, 
coupled with poverty, ignorance and a purchase at undervalue as the basis for shifting the onus to the 
purchaser to show that the transaction was "fair, just and reasonable". It was also a factor in Harrison v. 
National Bank o f  Australasia Ltd (1923) 23 Tas L.R. 1; Cresswell v. Potter (1978) 1 W.L.R. 255; Royal 
Bank o f  Canada v. Hinds (1978) 20 Ont. Rep. (2d) 613; Commercial Bank o f  Australia Limited v. 
Amadio (1983) 151 C.L.R. 447; National Australia Bank Ltd v. Nobile and A nor (1991) 100 A.L.R. 227; 
Beneficial Finance Corporation Ltd v. Karavas and Ors (1991) 23 N.S.W.L.R. 256.

165 National Westminster Bank Pty Ltd v. Morgan [1985] A.C. 686 at 706-707 quoting Lord Shaw of 
Dunfermline in Poosathurai v. Kannappa Chettiar (1919) L.R. 47 I.A. 1 at 3; also Watkins v. Coombes 
(1922) 30 C.L.R. 180 at 194.

166 As was done in A.G.C. (Advances) Ltd v. West (1986) 5 N.S.W.L.R 610. See also Cameron v. Knit 
Fabric Centre Franchise Pty. lim ited  [1978] A.R. (N.S.W.) 15.



3 7

language167 or the person in business lacks education.168 Where there are unusual 

features in the transaction the duty to disclose or explain arises169 and failure to 

disclose may result in a finding of misrepresentation.170 On the reasoning of Gibbs C.J. 

and Dawson J. in Amadio171 unless the financial institution takes unfair advantage of 

the lack of understanding there would be no unconscionable conduct.

But Gibbs C.J. was in the minority on the issue of unconscionable conduct and the 

majority view does suggest that if the party, even if in business, is at a such 

disadvantage, that this results in their being mistaken as to the nature of the 

documentation then there is the possibility of a finding that the bank has acted 

unconscionably. This was the point made by Mason J.172 who drew a clear distinction 

between the general duty to disclose and the duty to disclose to a guarantor under a 

disadvantage. The fact that banks are under no general duty to disclose is divorced 

from "the availability of equitable relief on the ground of unconscionable conduct".173

Independent Advice: The Risk to the Advisor

It is one thing to say that independent advice ought to be sought, it is another to obtain 

it in practice. There are two issues: one is the additional cost involved and the other is 

whether the risk involved in the transaction is being passed to the independent advisor.

Dawson J. in Amadio, (1983) 151 C.L.R. 447 at 489, added such lack of understanding to the factors 
described in Blomley v. Ryan (1956) 99 C.L.R. 362.

168 Two United States cases involving plaintiffs lacking education and understanding illustrate the capacity 
for the courts to take account of factors personal to the plaintiffs even though each was involved in 
business: Johnson v. M ob il O il Corp 415 F. Supp. 264 (E.D. Mich. 1976); 20 U.C.C. Rep. 637 and 
Weaver v. American O il 257 Ind. 458 (1977); 276 N.E. 2d 144..

169 Amadio’s case (1983) 151 C.L.R. 447 at 455 (Gibbs C.J.), at 463 (Mason J.), at 481 (Deane J.), 485 
(Dawson J.) citing Goodwin v. National Bank o f  Australasia Ltd (1968) 117 C.L.R. 173 at 175.

170 Per Gibbs C.J. at (1983) 151 C.L.R. 447 at 458.

171 Id., at 459 per Gibbs C.J. and 490 per Dawson J.

172 Id , at 463.

173 Ibid.
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This is a point raised by O’Donovan174 who points to the risk of lenders passing some 

of the burden of procedural fairness onto legal practitioners who would be at risk of 

becoming the " ‘deep pockets’ for guarantors and creditors".175 He suggests a fee of 

$500 is insufficient for the risk undertaken.176 This criticism would also be relevant not 

only to guarantee-surety contracts, but also to contracts such as franchise arrangements 

where the difference between explaining the legal effect of a contract and explaining 

the commercial risk is considerable. Often what the client needs is the latter, but this is 

not always appropriate advice for a legal advisor to give, especially for a small fee. In 

Beneficial Finance Corporation Ltd v. Karavas177 Kirby P. left open the extent to 

which a solicitor is liable to advise clients of apparently limited understanding about 

the financial risks of a transaction or has a duty to ensure they receive appropriate 

independent financial advice.178 Meagher J.A. in the same case held there was no duty 

on a solicitor acting for a borrower to give advice about the nature of the investment 

except to the extent he is retained to do so.179 This might be a matter for clarification 

in the future. The New South Wales Law Society has issued guidelines to solicitors 

providing financial advice or services180 but apart from pointing to the need for 

competence by solicitors giving such advice181 the guidelines are more concerned with 

issues such as conflict of interest.

174 Jim O’Donovan, "Guarantees: vitiating factors and independent advice", (1992) Law Society Journal, 57.

175 Id., at 60.

176 Ibid.

177 (1991) 23 N.S.W.L.R. 256.

178 Id., at 265-66

179 Id., at 277.

180 Riley, New South Wales Solicitors Manual, [11371].

181 Id., guideline (9).
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Directors as Guarantors

Where the guarantor is a director or proprietor of the business which is the client of 

the financial institution and which is the recipient of funds or credit can there be a 

policy basis for a finding which avoids the contract? If the documentation deals with a 

guarantee or mortgage over the personal property of the proprietor or director, there is 

an argument for not treating that person differently from the Amadios. This ignores 

one key difference, that is, that the transaction viewed as a whole is frequently 

designed to benefit the guarantor. Where one of the directors is a "sleeping director" 

acting on the "advice" of the other, should this be a factor to be considered? By 

analogy with Amadio it should be. Mason J. made it clear that the Amadios’ special 

disadvantage vis k vis the bank came from "their reliance and confidence in their 

son"182 contributed to by their age, lack of business experience and education. This 

poses an interesting policy question where the problem centres on lack of 

understanding of the company’s financial position. "Sleeping directors" in company 

law have been held to be liable to creditors for debts incurred by their insolvent 

company183 even though they had no knowledge of the company’s position on the 

policy basis that assuming the role of director carries with it the obligation to act 

diligently exercising skill and care and accordingly ignorance may not be an excuse. 

Of course, Amadio does speak of a "special disadvantage" and mere lack of knowledge 

or failure to inquire are not sufficient.

This policy issue was not addressed in Garcia v. National Australia Bank Ltd184 in 

which a wife185 was granted relief on the principle of Yerkey v. Jones186 from an "all 

moneys" mortgage over the family home and guarantees. The wife was a shareholder

182 (1983) 151 C.L.R. 447 at 464.

183 Statewide Tobacco Services v. M orley (1990) 8 A.C.L.C. 827, confirmed on appeal in M orley v. 
Statewide Tobacco Services (1992) 10 A.C.L.C. 1,233.

184 (1993) N.S.W. ConvR. 155-662.

185 "Wives" are discussed in more detail, in the section dealing with undue influence, below.

186 (1940) 63 C.L.R. 649.
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and director of a company controlled by her husband but on the evidence, she was not 

directly involved in it.187 188 The issue of a person guaranteeing loans for a company of 

which he is a director did come before the New South Wales Court of Appeal in 

Bosnjak v. Farrow Mortgage Services Pty Limited (In Liq.).m  Cripps J.A. drew a 

distinction189 between cases190 involving contracts of guarantee involving wives or 

elderly parents and those:191

concerning the businessman’s liability under a guarantee where that 
guarantee is security for the performance of the obligations of a shelf 
company in which that guarantor has an interest through companies he 
controls.

In that case the director left matters to a co-venturer or as Cripps J.A. said, "he simply 

trusted somebody who was not trustworthy".192 His Honour held that the request by the 

lender to the venturers’ solicitor that the solicitor explain the nature and effect of their 

obligations was sufficient and that there was no obligation on the lender to advise the 

applicant that he should be separately represented. As his Honour said, "the 

commercial unreality of that suggestion is self-evident".193 Kirby P. and Priestley J.A. 

each agreed with the reasons of Cripps J.A. although each reserved his opinion194 on 

whether "there is no duty to provide either a borrower or a third-party guarantor with 

any commercial advice" which was stated by Meagher J.A. in Beneficial Finance

187 (1993) N.S.W. ConvR. 155-662 at 59,789.

188 Supreme Court of N.S.W. Court of Appeal, Kirby P., Priestley J.A., Cripps J.A., 29 June, 1993, 
CA40479/91; CD 50386/91.

189 Id., at 3551.

190 Such as Barclays Bank p ic v. O ’Brien [1992] 3 W.L.R. 593 which had been relied upon by counsel for 
the applicant. That case was affirmed on other grounds by the House of Lords, [1993] 4 All E.R. 417. 
This is case is discussed in more detail below.

191 Supreme Court of N.S.W. Court of Appeal, Kirby P., Priestley J.A., Cripps J.A., 29 June, 1993, 
CA40479/91; CD 50386/91, at 3552.

192 Id., at 3546.

193 Id., at 3555.
194 Id., Kirby P. at 3534 and Priestley J.A. at 3536.
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Corporation Limited v. Karavas.195 Priestley J.A. pointed to the possibility of 

circumstances in a particular relationship between a financier and those it deals with as 

giving "rise to obligations encompassing either the giving of advice or the duty to 

warn".196 The view of Cripps J.A. seems to be one of largely leaving individuals in 

business to protect themselves. Kirby P. and Priestley J.A. leave the issue more open 

for now. Nevertheless there does seem to be a different standard operating where the 

guarantee is given by someone who stands to benefit from the transaction from that 

where there is no direct benefit to the guarantor.197 This difference is understandable 

from a public policy perspective taking account of commercial realities. Where a 

guarantee is given by a proprietor, it is often in place of a capital contribution. Absent 

unusual features of the transaction, there is no need to impose stringent requirements 

on lenders seeking guarantees from company principals. However, even the issue of 

who stands to benefit from a transaction is not always clear cut. In Garcia v. National 

Australia Bank Ltd,198 where the wife was a shareholder and director, but not directly 

involved, Young J. said:199

There seems to be little doubt that benefit did from time to time flow 
through to the family from those companies to the extent of $300 a 
week at one stage, but it does not seem to me that the mere fact that a 
man provides for his family out of his earnings from a company mean 
that the company must be considered to be one in which the family is 
beneficially interested.

193 (1991) 23 N.S.W.L.R. 256 at 227.

196 Op. cit., at 3536.

197 C.f. European Asian o f  Australia Ltd v. Kurland (1985) 8 N.S.W.L.R. 192 at 201-202, where the wife 
had an interest, with Yerkey v. Jones and Garcia v. National Australia Bank Ltd (1993) N.S.W. ConvR. 
155-662 where the wife was said to have no interest.

198 (1993) N.S.W. ConvR. 155-662.

199 Id., at 59,789.
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Judicial Approaches to Unconscionable Bargains

Lord Denning M.R. in Lloyds Bank Ltd v. Bundy200 attempted to focus on the position 

of the weaker party and to formulate a broad principle of "inequality of bargaining 

power"201 and to make such inequality, where it was sufficiently striking, a per se 

grounds for re-opening a contract.202 The Master of the Rolls did not generally receive 

support from other members of the court,203 from later courts,204 nor from writers on 

the subject.205 He identified five heads of relief which he attempted to unite.206 They 

were duress of goods; unconscionable transactions being the exploitation of weakness; 

undue influence involving either a fraudulent or wrongful act by the stronger party or 

the gaining of an advantage by the stronger party who stood in a particular relationship

200 [1974] 3 All E.R. 757.

201 Applied in Clifford Davis Management Ltd v. WEA Records Ltd [1975] 1 W.L.R. 61 (CA) and National 
Westminster Bank p ic  v. Morgan [1983] 3 All E.R. 85 (C.A.). This latter decision was then reversed by 
House of Lords [1985] 2 W.L.R. 588 and Lord Denning’s dictum in Bundy’s case was disapproved. 
Lord Denning M.R.’s approach was considered in Backhouse v. Backhouse [1978] 1 W.L.R. 243 and in 
passing in Alec Lobb (Garages) Ltd v. Total O il Britain Ltd [1983] 1 W.L.R. 87.

202 In Levison v. Patent Steam Carpet Cleaning [1978] Q.B. 69 Lord Denning M.R. considered lack of 
opportunity to bargain over the terms of a standard form contract to be "a classic instance of superior 
bargaining power", at 79, entitling the plaintiffs to relief on the basis of the unreasonableness of a term

203 Sachs LJ. and Cairns L.J., had little difficulty agreeing that the mortgage and guarantee should be set 
aside. But they did so on the more traditional grounds of undue influence and did not adopt Lord 
Denning’s approach. The approach of Sachs L.J., but not that of Lord Denning, was approved in Horry 
v. Tate and Lyle Refineries Ltd [1982] 2 Lloyds Rep. 416.

204 In National Westminster Bank p ic v. Morgan [1983] 3 All E.R. 85 the Court of Appeal set aside a 
mortgage on the basis of undue influence and the lack of independent advice. But this decision was 
reversed on appeal by the House of Lords, [1985] A.C. 686 on a finding that the bank manager owed 
the wife in the case no particular duty. Lord Scarman quoted, at 706, from the advice of the Judicial 
Committee in an appeal from India, Poosathurai v. Kannappa Chettiar (1919) L.R. 417 Ind. App. 1 at 4 
that to succeed it was necessary to establish there was a position of dominance; that the "influencer" had 
obtained the benefit of the bargain and that the bargain was unconscionable. Inequality as a basis for 
relief was also rejected in Alec Lobb (Garages) Ltd v. Total O il (Great Britain) Ltd [1985] 1 W.L.R. 
173. However, Lloyds Bank Ltd v. Bundy has been followed in several Canadian cases: MacKenzie v. 
Bank o f  M ontreal (1975) 55 D.L.R. (3d) 641; 70 D.L.R. (3d) 113; Royal Bank o f  Canada v. Hinds 
(1978) 88 D.L.R. (3d) 428 and distinguished on its facts in Royal Bank o f  Canada Ltd v. Poisson (1977) 
26 O.R. (2d) 717 and Thermo-flo Corp. D d v . Kuryluk (1978) 84 D.L.R. (3d) 529.

205 For example Trebilcock, op. c it., (1976) 26 U. Toronto L.J. 359; Sealy, L.S., "Undue Influence and 
Inequality of Bargaining Power", [1975] Camb. L.J. 21 who noted it would "be bound to prove a most 
unruly horse", at 24; Meagher, Gummow and Lehane, Equity Doctrines & Remedies, 3rd ed., 
Butterworths, Sydney, 1992, p. 397.

206 [1974] 3 All E.R. 757 at 763-765.
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to the weaker party; undue pressure and salvage agreements which were manifestly 

unfair and unjust. He found running through each of these five types "a single thread" 

that of "inequality of bargaining power".207 With respect to Lord Denning, while 

indeed in all five it can be said that the bargaining strength is unequal there is a clear 

difference between those categories which are based on the exploitation of an impaired 

cognitive ability to bargain: undue influence and unconscionable transactions and those 

which are based on an impaired capacity to bargain because of lack of freedom of 

choice brought about by external events: duress of goods, undue pressure and salvage 

agreements. Had Lord Denning’s view held sway there would have been the basis for 

a general doctrine of unconscionability. The problem would have been to formulate a 

set of principles with sufficient clarity to be meaningful.

The notion that when the bargaining power is unequal the test should be whether the 

terms are fair, just and reasonable was expressly rejected by Dillon L.J. in Alec Lobb 

(Garages) Ltd v. Total Oil G.B. Ltd.20* However, in Canada the approach is to look at 

the terms of the transaction once there is shown disparity of bargaining power and 

under-value. The test was stated by Mr Justice Davey (concurred with by Mr Justice 

Bull) in Morrison v. Coast Finance:209

. . . in Fry v. Lane; Whittet v. Bush (1889) 40 Ch D 312, 58 LJ Ch 113, 
Kay, J. accurately stated the modem scope of the application of the 
principle, and discussed the earlier authorities upon which it rests. He 
said at p. 322: "The result of the decisions is that where a purchase is 
made from a poor and ignorant man at a considerable under-value, the 
vendor having no independent advice, a Court of Equity will set aside 
the transaction" . . . The circumstances of poverty and ignorance of the 
vendor, and absence of independent advice, throw upon the purchaser, 
when the transaction is impeached, the onus of proving, in Lord 
Selbome’s words, that the purchase was ‘fair, just and reasonable’.

207
Id., at 765.

208 [1985] 1 W.L.R. 173 at 181.

209 (1966) 54 W.W.R. 257 at 259.
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This test is not out of step with the approach of Mason, Wilson and Deane JJ. in 

Amadio210 discussed above. But in a later Canadian case, Harry v. Kreutziger111 Mr 

Justice Lambert referred to Bundy’s case and suggested an even broader test for 

unconscionable conduct based on "community standards":210 211 212

In my opinion, questions as to whether use of power was 
unconscionable, advantage was unfair or very unfair, a consideration 
was grossly inadequate, or bargaining power was grievously impaired, to 
select words from both statements of principle, the Morrison case and 
the Bundy case, are really aspects of one single question. That single 
question is whether the transaction, seen as a whole, is sufficiently 
divergent from community standards of commercial morality that it 
should be rescinded.

His Honour determined the relevant community standard by reference to a number of 

cases dealing with similar issues and by reference to statutes which lay down standards 

of commercial propriety.213 Gibbs J. in his dissenting judgment in Smyth v. Szep214 was 

critical of the use of the commercial morality test as "a stand alone test of universal 

application" on the basis that:215

undesirable considerations of a morally subjective nature have thereby 
been introduced into what had previously been a purely fact-finding 
exercise to ascertain whether the Morrison v. Coast Finance tests had 
been met.

While noting that there "may be cases where a single test of community standards of 

commercial morality is appropriate", he stated, "it is a test to be applied with great

210 (1983) 151 C.L.R. 447 at 467.

211 (1978) 9 B.C.L.R. 166; 95 D.L.R. (3d) 231 (C.A.).

212 Id., at 177.

213 The statutes mentioned were the Trade Practices Act, S.B.C. 1974, c.96 and the Consumer Protection 
Act S.B.C. 1977, c.6.

214 [1992] 2 W.W.R. 673 at 693.

215 Ibid.
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care and great caution"216 because of the risk of a judge substituting his view of 

morality. This view has many attractions particularly in the realm of commercial 

bargains. There are the evidentiary problems of showing just what is the acceptable 

standard of behaviour in a particular commercial context and the absence of specific 

and defined criteria against which a case can be judged would introduce far too much 

uncertainty into an area already facing criticism for being uncertain. Such a test would 

also impede corporate decision-making and require of corporate advisors advice which 

may be beyond the competence of many to give.

There appears to be some inconsistency in the judicial method where there are claims 

of unconscionable conduct Lambert J.A. in the Canadian case, Harry v. Kreutziger211 

referred to the need for "an examination of the decided cases and a consideration from 

those cases of the fact patterns". This, it is suggested, is not the approach of the courts 

in Australia to unconscionable bargains. Deane J. in Commonwealth v. Verwayen* 218 

described it as a:219

real process of consideration and judgment (c.f. Harry v. Kreutziger
(1978) 95 D.L.R. (3d) 231 at 240) in which the ordinary processes of 
legal reasoning by induction and deduction from settled rules and 
decided cases are applicable but are likely to be inadequate to exclude 
an element of value judgment in a borderline case such as the present.

Mason J. in Amadio220 referred to the need merely to be able to invoke the "underlying 

general principle". Similarly in Agius v. Arrow Freightways Pty Ltd,221 a case 

concerning s. 88F of the Industrial Arbitration Act 1940 (N.S.W.),222 Beattie J. held

2,7 (1978) 95 D.L.R. (3d) 231 at 241.

21g (1990) 170 C.L.R. 394.

219 Id., at 441.

220 (1983) 151 C.L.R. 447 at 462.

221 [1965] A.R. (N.S.W.) 77.

222 This statute is discussed below.
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that whether a contract was "unfair", or "harsh or unconscionable" was to be decided 

by a common sense approach to the facts of the particular case. Spry223 refers to the 

"great width and elasticity" of equitable principles capable of application directly to the 

facts before it, without the necessity faced by the courts of law of needing to proceed 

by analogy when dealing with new situations. Such an approach distinguishes the 

judicial method in unconscionable conduct cases from developments in the law of 

negligence, for example. The law of negligence, being based in the common law, has 

been much more concerned with precedent and negligence has developed 

"incrementally and by analogy with established categories".224 There are in existence 

established categories, such as duress, which allow relief on the basis of recognised 

and settled grounds. "Unconscionable bargains" is capable of resting on clear principles 

as is illustrated by the High Court’s reasons in Amadio. As such it leaves only little 

scope for commercial dealings.

223 I.C.F. Spry, Equitable Remedies, 4th edition, Law Book Company, Sydney, 1990, at p. 1.

224 Per Brennan J. in Sutherland Shire Council v. Heyman (1985) 157 C.L.R. 424 at 481.
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D. UNCONSCIONABILITY - A DOCTRINE SUI GENERIS?

Given the foregoing, the question arises whether there is now a recognised doctrine of 

"unconscionable bargains" and even whether there is a separate, clearly identified 

doctrine of "unconscionability" encompassing a broader category of unacceptable 

behaviour. Davies describes it as "a difficult issue" to determine:225

whether a doctrine of ‘unconscientious bargains’ exists as a ground of 
liability distinct from, and not dependent on allegations of, influence, 
domination, etc.

He notes that this appears to be the case although "it is not clear what constitutes the 

unconscientiousness".226 In Australia following Amadio, it would seem that there is a 

recognisable but narrow doctrine of "unconscientious bargains" and this is recognised 

in the enactment of s. 51AA of the Trade Practices Act and its reference to the 

"unwritten law".227 The more difficult issue is whether there is any scope at this stage 

for the development of a broader doctrine. The answer would seem to be "No". The 

late Professor Peden thought it was "unlikely that a comprehensive doctrine of 

unconscionability [would] develop spontaneously except over a long period of time".228 

As the history of the development of negligence illustrates, it is within the law’s 

ability to define and refine an apparently broad and discretionary principle. But one 

should be cautious about drawing parallels between them. Negligence ultimately comes 

back to the "duty" issue, there is no such unifying feature in the broad range of cases 

where conduct is described as "unconscionable". One writer identifies four main 

categories of unconscionable conduct:229

J.D. Davies, "New Directions in the Employment of Equitable Doctrine in England and Wales", in T.G. 
Youdan (ed.), Equity, Fiduciaries and Trusts, 1989, Carswell, Toronto, p. 365 at p. 381.

226 Ibid.

227 This is discussed below.

228 J.R. Peden, Report on Harsh and Unconscionable Contracts, October, 1976, Department of Consumer 
Affairs, Sydney, pp. 9-10.

229 Joshua Getzler, "Unconscionable Conduct and Unjust Enrichment as Grounds for Judicial Intervention", 
(1990) 16 Mon. L.R. 283 at 284.



4 8

1) procuring an unconscionable bargain;
2) exercising harsh and oppressive remedial rights;
3) causing detrimental reliance by representation or conduct; and
4) abusing a consensual relationship.

There would seem to be little to be served by any attempt to draw these together under 

a single head.

But the notion of unconscionability as a doctrine sui generis is not without support. 

King230 argues that there is in existence a tort of unconscionability awaiting recognition 

by the courts. The basis of this novel argument is that while there has been no explicit 

recognition of unconscionability as a tort there has been sufficient recognition in 

statutes and dicta for it to be so regarded. This ignores firstly its origin and place in 

equity where it is at the heart of equitable decision-making. Unconscionable conduct is 

not a creature of the common law nor need it be categorised as a common law tort. 

But more than this, unconscionable conduct covers such a range of situations that it is 

not possible to regard it as a single doctrine. It is a standard of behaviour over such a 

range of circumstances as to lack meaning as a single normative concept. Lord 

Denning’s attempt in Lloyds Bank Ltd v. Bundy231 to gather together all the bases for 

relief outside fraud, misrepresentation or mistake into one category, viz., "inequality of 

bargaining power"232 can be equated with attempts to categorise unconscionability as a 

single head of relief. As discussed elsewhere in this work, in England the House of 

Lords overruled this approach.233

Waddams234 argues "failure to recognise a general principle of unconscionability"235

King, D.B., "The Tort of Unconscionability: A New Tort for New Times", (1979) 23 St.L.U.L.J. 97 at 
124.

231 [1975] 1 Q.B. 326.

232 Id., at 339.

233 National Westminster Bank p ic  v. Morgan [1985] A.C. 686 at 708 per Lord Scarman with whom the rest 
of the Court agreed.

234 S.M. Waddams, "Unconscionability in Contracts", (1976) 39 M.L.R. 369.
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unduly affects the freedom to contract by introducing unnecessary rigidity into the law 

striking down agreements that ought to be upheld and enforcing others which ought to 

be struck down. It is in the realm of commercial contracts that he argues for  the 

recognition of unconscionability on the basis of upholding agreements because rigid 

rules impinge on the ability of commercial parties to conclude agreements which are 

acceptable to them. He instances the development of the rule that a mortgagee could 

not stipulate a collateral advantage. This rule lost sight of what had had its basis in 

preventing unconscionable agreements since it was applied in the same way to a 

commercial company with access to advice and bargaining power comparable to the 

mortgagee as it was to a private landowner.235 236 Waddams points to artificial distinctions 

between penalties and liquidated damages and suggests open recognition of 

reasonableness might prevent a perfectly fair agreement from being struck down on the 

basis of an irrelevant test.237 Likewise, he suggests the courts’ dislike of exemption 

clauses in the consumer area led to artificial rules, such as fundamental breach, which 

in the commercial area has led to it reaching the wrong result. Citing Scrutton’s Ltd v. 

Midland Silicones Ltd,23* he suggests the parties’ insurance arrangements meant there 

was nothing unreasonable about the limitation clause.239 This argument has some 

attraction but it hinges on two important factors, that the courts hearing disputes are 

able to appreciate the commercial setting and that commercial planning is not made 

too uncertain because of the vagaries of a "reasonableness" factor. His argument is 

perhaps less forceful in Australia than in England because of the preparedness by the 

High Court to use unconscionable conduct as the basis for a redefining of the rules of

235 Id., at 371.

236 Ibid.

237 Id., at 374-375.

238 [1962] A.C. 446.

239 Waddams, op. cit., at pp. 378-380.
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contract law as illustrated by cases such as Waltons Stores (Interstate) Ltd v. Maher 240 

and Taylor v. Johnson.241 Additionally, the High Court’s approach to exemption clauses 

as being matters of construction242 avoided some of the difficulties of the English 

courts in this area. This does not entirely answer Waddam’s point that it is not 

necessary to have any special rules at all for exemption clauses outside the consumer 

area243 and to uphold them unless they are unconscionable. The danger then becomes 

the courts applying their notion of the acceptable in a commercial setting. The Unfair 

Contract Terms Act 1977 (U.K.), discussed below, works in a way similar to that 

suggested by Waddams with regard to exemption clauses in that outside the consumer 

area, liability can be limited unless it is not reasonable to do so.244 However, the Act 

applies only in a narrow area not to all contracts. There is a danger too that just as a 

broad doctrine could be used to uphold commercial agreements, equally it could be 

used to strike them down, on the basis of a subjective view of commercial morality.

Malcolm245 rejects the idea of a doctrine sui generis but does note that both promissory 

estoppel and proprietary estoppel "have been recently redefined in broad terms of 

unconscionability".246 This demonstrates the ability of the law to widen the categories 

of relief in the face of unconscionable conduct without losing sight of the basic 

principle. Nevertheless, as will be discussed below, and as is demonstrated by Austotel

240 (1988) 164 C.L.R. 387.

241 (1983) 151 C.L.R. 422.

242 City o f  Sydney Council v. West (1965) 114 C.L.R. 481; T.N.T. Ltd v. May & Baker Ltd (1966) 115
C.L.R. 353; Nissho Iwai Australia Ltd v. Malaysian International Shipping Corp., Berhad (1989) 167 
C.L.R. 219.

243 Waddams, op. cit., at p. 380.

244 Ss. 6(3) and 7(4).

245 David K. Malcolm, "The Penetration of Equitable Principles into Modern Commercial Law - Part 1", 
(1987) 3 Aust. Bar Rev. 185 at 193.

246 Taylor Fashions U d  v. Liverpool Victoria Trustees Co Ltd [1981] 2 W.L.R. 576; [1981] 1 All E.R. 897; 
Greasley v. Cooke [1980] 1 W.L.R. 1306; [1980] 3 All E.R. 710; Cameron v. Murdoch [1983] W.A.R. 
321.
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Pty Ltd v. Franklins,247 assessing what is unconscionable in a commercial setting has 

its difficulties. Malcolm’s rejection of a separate doctrine was in response to the 

judgment of Young J. in Lincoln Hunt Australia Pty Ltd v. Willesee248 which 

concerned the question of whether unauthorised use of television cameras could 

constitute a trespass. Young J. found it could but that an injunction to restrain the use 

of such film or video tape would be made only when such publication would be 

unconscionable.249 He noted that courts of equity have power "to restrain almost all 

sorts of unconscionable conduct".250 Nevertheless, his Honour did not grant an 

injunction to restrain the use of the material on the basis that an injunction was 

appropriate only where "irreparable damage" would occur such as when quantification 

of damages is "virtually impossible".251 While noting that cases in equity 

predominantly concerned breaches of trust or "stopping people taking advantage of the 

poor, the emotionally distressed or uneducated",252 Young J. rejected the notion that 

equity’s jurisdiction was "compartmentalised"253 or that the court was "powerless"254 in 

the instant case:255

it does not mean that when unconscionable situations exist in modem
society which do not have an exact counterpart in history, that this court

247 (1989) 16 N.S.W.L.R. 582.

248 (1986) 4 N.S.W.L.R. 457.

249 Unconscionable conduct was the basis for the decision in similar circumstances when Powell J. 
restrained the publication of confidential or "leaked" information in Westpac Banking Corporation v. 
Australian Broadcasting Corporation, Supreme Court N.S.W., 6 February, 1991 ED 1346/91. His 
Honour made the decision despite the fact that parts of the material had been published elsewhere. The 
decision appears to rest on policy grounds to discourage journalists from seeking "leaked" information or 
to discourage the suppliers of such information.

250 (1986) 4 N.S.W.L.R. 457 at 462.

251 Id., at 464.

252 Id., at 462.

233 Ibid.

254 Ibid.

255 Id., at 463. Young J. is not alone in his view that this is a developing area of the law. In Multiservice 
Bookbinding Ltd and Ors v. Marden [1979] 1 Ch. 84 Browne-Wilkinson J. at 110, stated that categories 
of unconscionable bargains are not closed. See also George T. Collings (Aust.) Pty Ltd v. H.F. Stevenson 
(Aust.) Pty Ltd (1991) A.T.P.R. 141-104 at 52,622. This case is discussed elsewhere in this work.
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shrugs its shoulders and says that as no historical example can be 
pointed to as a precedent that the court does not interfere. This court 
still continues both in private and commercial disputes to function as a 
court of conscience. What is unconscionable will depend to a great 
degree on the court’s view as to what is acceptable to the community as 
decent and fair at the time and in the place when the decision is made. 
Just as views will differ as to the degree of unfairness in tricking an 
elderly person out of his property that will be unconscionable, so too 
opinions may differ as to where the line of unconscionability is to be 
drawn, but that does not remove from this court its responsibility to 
make a decision as to whether conduct is unconscionable in new 
commercial situations [the writer’s emphasis].

This approach points to the existence of a residual category of unconscionable conduct 

capable of remedying exceptional conduct outside the developed heads of relief. The 

difficulty with a residual category is that it lacks clearly defined principles and hence 

there is a risk that the matter will be determined in the light of the conscience of the 

person on the bench. In itself this is not necessarily a problem, provided that 

conscience is a reflection of the standards of the community and, with regard to 

commercial contracts, the standards of the business community. Any new category has 

to start somewhere. Blomley v. Ryan illustrates the development of a doctrine by 

reference to narrow, but clear, principles. Indeed Rossiter and Stone point to problems 

which the avoidance of the use of a residual category can cause in that an attempt to 

force a situation into an existing category "may diminish or destroy the value of the 

established category without any corresponding advantage".256 A residual category 

serves as a "half-way house" allowing the courts to give justice in a particular case not 

apparently coming within one of the established heads of relief. Later similar cases 

serve to determine whether an existing head of relief will be sufficient or whether 

there is the basis for a new category. * 3

C.J. Rossiter and Margaret Stone, "The Chancellor’s New Shoe", (1988) 11 U.N.S.W.L.J. 11 at 27 citing 
Lord Denning’s attempt to regard a licence as a proprietary interest in Errington v. Errington [1952] 1
K.B. 290; [1952] 1 All E.R. 148 and D H N  Food Distributors v. Tower Hamlets London Borough [1976]
3 All E.R. 462; [1976] 1 W.L.R. 852.
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Given the above, a residual category can be productive of uncertainty. A reading of 

Lincoln Hunt Australia Pty Ltd v. Willesee251 points to some of the difficulties. 

Certainly the judgment considers like cases where publication has been restrained* 258 

but there is no clear elucidation of principles of just what constitutes unconscionable 

conduct in such circumstances. The judgment switches between the use of 

unconscionable conduct as being descriptive of the behaviour of the defendant,259 that 

is, obtaining material while trespassing, to that which refers to the reason for a court’s 

decision, that is, that it would not be unconscionable to allow publication to go ahead 

because another remedy, quantifiable damages, might be available. Dicta by his 

Honour that commercial disputes might be judged on the basis of what was the court’s 

view community standards of what is "decent and fair" poses the already-noted danger 

of a judgment which is subjective based on the judge’s view of morality.260 There is 

the danger too in using unconscionable conduct to fill a void when there is no other 

principle on which to hang a decision. The danger is a return to decision-making 

according to the conscience of the decision-maker. In this case, unconscionable 

conduct appears to have been used in the absence of an identified tort of privacy in 

Australia.

It would seem, despite the doubts raised by Davies, above, that there is an identified 

doctrine of unconscionable transactions in Australia as exemplified by Amadio and 

Blomley v. Ryan261 However, the principle is confined to unfair bargains procured by 

an abuse of one party’s bargaining weakness. Outside this narrow area it remains a 

principle to be applied in exceptional cases.

Op. cit.

258 Ann-Margret v. High Society Magazine Inc 498 F.Supp. 401 (1980) and Muhammad A li v. Play g ir l Inc 
441 F.Supp. 723 (1978).

259 (1986) 4 N.S.W.L.R. 457 at 462-3.

260 This point is made by others. See for example the twin dangers nominated by Brennan J. below.

261 (1956) 99 C.L.R. 362.
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in

UNCONSCIONABLE CONDUCT AND ITS RELATIONSHIP TO 

ESTABLISHED HEADS OF R E L IE F

Unconscionable Conduct

If the doctrine of unconscionable transactions is narrow, there is an issue whether the 

principle of unconscionable conduct covers something wider. The cases suggest it 

does. As will be discussed, unconscionable conduct is addressed in a wide range of 

cases. Since Amadio, cases262 dealing with a variety of issues have illustrated the 

growing importance of unconscionable conduct in judicial decision making in 

Australia. Censuring unconscionable behaviour is at the heart of relief in many 

circumstances including the restraint of the use of confidential information;263 money 

received colore officii264 and relief against forfeiture.265 On first appearances 

unconscionability appears to overlap with a range of factors which may go to vitiate a 

contract including misrepresentation, undue influence, duress and mistake. Rather than 

being identified in terms of an overlap these should be seen as separate categories of

O ’Dea v. Allstates Leasing System (W .A.) Pty Ltd (1983) 152 C.L.R. 359 (relief from a penalty imposed 
in a lease of a commercial vehicle); Chan v. Zacharia (1984) 154 C.L.R. 178 (duties of partners on 
termination); Muschinski v. Dodds (1985) 160 C.L.R. 583 (unconscionable retention of benefit in 
property involving unmarried couple); Pavey & Matthews Pty Ltd v. Paul (1987) 162 C.L.R. 221 
( quantum meruit payment to builder in absence of written contract); Baumgartner v. Baumgartner (1987) 
164 C.L.R. 137; Waltons Stores (Interstate)  Pty Ltd v. Maher (1988) 164 C.L.R. 387; A N Z  Banking 
Group Ltd v. Westpac Banking Corporation (1988) 164 C.L.R. 662 (recovery of monies paid under 
mistake of fact); Stem v. M cArthur (1988) 165 C.L.R. 489; Commonwealth v. Verwayen (1990) 170 
C.L.R. 394.

263 Talbot v. General Television Corporation Pty Ltd [1980] V.R. 224; Deta Nominees Pty Ltd v. Viscount 
Plastic Products Pty Ltd & Ors [1979] V.R. 167; American Express International Incorporated v. V.D. 
Thomas Associates Pty D d  [1990] A.C.L.D. 980 where an attempt to restrain use of information was 
held to be unconscionable.

264 Bell Bros Pty Ltd  v. Shire o f  Serpentine-Jarrahdale (1969) 121 C.L.R. 137.

265 Farwell J. in Mussen v. Van Dieman’s Land Co. [1938] Ch. 253 at 263-4 indicated that when equity is 
asked to relieve against a forfeiture not in the nature of a penalty, it looks to unconscionable conduct. 
This was cited with approval by Mason and Deane JJ. in Legione v. Hateley (1983) 152 C.L.R. 406 at 
444. See also C.S.S. Investments Pty Ltd v. Lopiron Pty Ltd (1987) 76 A.L.R. 463; Godfrey 
Constructions Pty Ltd v. Kanagra Park Pty Ltd (1972) 128 C.L.R. 529. But c.f. Deane and Dawson JJ. 
in Stem v. M cArthur (1988) 165 C.L.R. 489, discussed below.
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relief resting on unconscionable conduct, used in its broadest sense. Because they are 

recognised categories, they allow the courts to consider analogous cases in a principled 

way. Provided "unconscionable conduct" is not regarded as a catch-all phrase for ill- 

defined unfair behaviour, it can serve the useful function of describing unacceptable 

behaviour for which there is a recognised basis of relief or from which at least a clear 

statement of principle can be discerned and hence relief granted. The purpose of this 

Part therefore is to consider the role of established heads of relief, undue influence, 

unjust enrichment, duress and equitable estoppel and their relationship to 

unconscionable conduct.
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A. UNDUE INFLUENCE 

Relationship to Unconscionable Conduct

As noted above, the doctrines of unconscionable transactions and undue influence

share common features: unequal bargaining power and abuse of that power. The

improper use of influence is seen to be inimical to the exercise of free will and a

transaction affected by undue influence is voidable. In Australia, the cases distinguish

between bargains procured through undue influence and those which are described as

"unconscionable", arising from an abuse of bargaining position. Mason and Deane JJ.

in Amadio each drew a distinction based on the quality of the consent, as with duress.

Mason J. noted that with undue influence the will is overborne but that unconscionable

conduct was the taking advantage of the other party who was placed in a position of

disadvantage.266 He said that while the evidence had failed to show undue influence on

the part of the bank267 he did find their conduct was unconscionable on the basis of a

need to disclose the unusual facts and the failure to ensure the parents obtained

independent advice.268 Deane J. drew a distinction on the basis that undue influence

considered the quality of the assent of the weaker party while unconscionable conduct

focused on the conduct of the stronger party.269 The leading Canadian case on

unconscionable conduct, Morrison v. Coast Finance Ltd,270 also says the doctrines are

"closely related" but "separate and distinct" and that a finding of undue influence does

not "conclude the question whether the appellant is entitled to relief against an

unconscionable transaction".271 In particular, where the influence is between a

guarantor and the debtor, there may be no basis for relief between the guarantor and

the creditor. Although undue influence can arise in a range of situations, it most
o

266 (1983) 151 C.L.R. 447 at 461.

267 Id., at 464.

268 Id , at 468.

269 Id , at 474.

270 (1966) 54 W.W.R. 257; 55 D.L.R. (2d) 710 (B.C.C.A.).

271 Id., at 259 [W.W.R.] per Davey J.
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frequently arises where there is a relationship between the parties. In the commercial 

situation it is most frequently encountered in contracts of guarantee and suretyship. 

There is some difficulty of definition here in determining whether "commercial" is the 

appropriate word to describe the situation where the debtor is a company, or party 

involved in business, but the guarantor has only an indirect relationship with the 

business (spouse or parent of a director, for example). However, because third-party 

guarantees for companies are not caught by the provisions of the Credit Acts of the 

various States and Territories, they will treated as commercial transactions.

Categories of Undue Influence

There are two distinct categories of undue influence.272 The English courts describe 

these categories as class 1 where actual undue influence must be proven by the party 

asserting it but where it is not necessary to show "manifest disadvantage" in the 

transaction273 and class 2 where there is a presumption of undue influence raised by the 

party seeking relief showing a relationship and "manifest disadvantage" in the 

transaction.274 Class 2 is further divided into 2A and 2B. 2A is found in recognised 

relationships such as solicitor-client, parent-child, guardian-ward, doctor-patient, 

religious advisor-follower and trustee-cestui que trust and this gives rise to a 

presumption that a transaction between the parties to the benefit of the person in 

authority was tainted unless the person gaining the benefit of the transaction could 

show there had been no undue influence.275 Discussion of this class is largely outside 

the scope of this work.276 Class 2B describes those particular relationships where there

Johnson v. Buttress (1936) 56 C.L.R. 113 at 134 per Dixon J.

273 CIBC Mortgages p ic  v. P itt [1993] 4 All E.R. 433 at 439.

274 National Westminster Bank p ic  v. Morgan [1985] A.C. 686.

275 The presumption will be rebutted if the party in the position of apparent influence can show there was 
"the free exercise of independent will": Inche Noriah v. Shaik A llie Bin Omar [1929] A.C. 127 at 136.

276 There have been numerous articles on this topic and include Sealy, "Fiduciary Relationships" (1962) 
Camb. LJ. 69; Winder, "Undue Influence and Coercion", (1939) 3 M.L.R. 97, Winder, "Undue 
Influence and Fiduciary Relationships" (1940) 4 Conveyancer and Property Lawyer (N.S.) 274; Finn, 
"Contract & the Fiduciary Principle" (1990) 12 U.N.S.W.L.J. 76.
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is trust and confidence reposed in one of the parties and this can give rise to a 

presumption without needing to prove actual undue influence has occurred.277 The 

relationship of banker and customer is one which has been raised in the context of 

undue influence. In National Westminster Bank v. Morgan278 the House of Lords held 

that this relationship did not fall within class 2A, that is, there was no presumption of 

undue influence.279 However, Lord Scarman also said that a particular relationship 

could be one in which "the banker acquires a dominating influence"280 that is, falls 

within class 2B. Here the onus would be on the customer to establish the nature of the 

relationship and that there had been a "manifestly disadvantageous transaction".281

"Wives”

The issue of wives guaranteeing their husband’s business debts has been a vexed area 

and until recently the law has rested on some dubious principles. There are two 

questions in this area: is the husband the agent of the bank and if not, did the bank 

have notice of any undue influence between the husband and wife? In Kingsnorth 

Trust Ltd v. Bell, Dillon L.J. said:282

if a creditor, or potential creditor, of a husband desires to obtain, by way 
of security for the husband’s indebtedness, a guarantee from his wife or 
a charge on the property of his wife and if the creditor entrusts to the 
husband himself the task of obtaining the execution of the relevant 
document by the wife, then the creditor can be in no better position than 
the husband himself, and the creditor cannot enforce the guarantee or 
the security against the wife if it is established that the execution of the 
document by the wife was procured by undue influence by the husband 
and the wife had no independent advice.

See for example, Barclays Bank p ic v. O ’Brien [1993] 4 All E.R. 417 at 424.

278 [1985] A.C. 686.

279 Id., at 707.

280 Ibid.

281 Ib id .

282 [1986] 1 W.L.R. 119 at 123.
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They key is the fact of the creditor "entrusting" the task to the husband. Where the

husband is not acting as the agent of the lender the issue then turns on notice. But this

has caused some difficulties for the courts.

In Barclays Bank pic v. O ’Brien,™ the House of Lords recently sought to clarify the 

law on the place of wives in this scheme and to adopt a commercially practical 

approach. Lord Browne-Wilkinson who spoke for the court rejected any theory that 

wives* 284 be accorded special rights with regard to surety transactions.285 In doing so he 

indicated that the Australian High Court decision in Yerkey v. Jones286 along with the

Court of Appeal’s "special equity" approach in the instant case287 were not to be

followed.288 He also rejected any requirement that the creditor be required to prove 

knowledge and understanding in every case on the basis that that would be a back

door way of including wives within class 2A, an approach which had been decisively 

rejected.289 Lord Browne-Wilkinson indicated that the proper application of the 

doctrine of notice would obviate the need for any special equity for wives.290 If it can 

be shown that the lender ought to have made an inquiry when a reasonable man might 

have suspected fraud, that is, that it had constructive or actual notice of the debtor’s 

undue influence or misrepresentation, then the creditor may not be able to enforce the

[1993] 4 All E.R. 417.

284 Lord Browne-Wilkinson did not confine the principles to wives and held they were equally relevant to 
all other cases where "there is an emotional attachment between cohabitees", id., at 431.

285 Id., at 428.

286 (1939-39) 63 C.L.R. 649. The principle in that case was explained by Dixon J. as, "if a married 
woman’s consent to become a surety for her husband’s debt is procured by the husband and without 
understanding its effect in essential respects she executes an instrument of suretyship which the creditor 
accepts without dealing directly with her personally, she has a prima-facie right to have it set aside", at 
683. Earlier his Honour referred to the relation of a husband and wife as, "not being divested completely 
of what may be called equitable presumptions of an invalidating tendency", at 675.

287 [1992] 3 W.L.R. 593.

288 S.M. Cretney, "The Little Woman and the Big Bad Bank", (1992) 108 L.Q.R. 534, wrote a case note 
very critical of the Court of Appeal’s decision in Barclays Bank p ic  v. O ’Brien.

289 [1993] 4 All E.R. 417 at 428.

290 Ibid.
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surety.291 Constructive notice, an equitable concept, will arise where the lender is 

aware of facts which put it on inquiry as to the possible existence of an earlier equity 

and where it fails to make an inquiry or take other reasonable steps to verify the 

existence of the earlier right.292 In the case of a wife acting as a surety, Lord Browne- 

Wilkinson identified two factors which should put a creditor on notice: that the 

transaction on its face was not to the advantage of the wife and the "substantial risk" 

in such transactions that the husband has committed a legal or equitable wrong which 

would entitle the wife to set aside the transaction as between her and her husband.293 

He thought it "plainly impossible" to require the financial institution to inquire of one 

spouse whether they have been unduly influenced or misled by the other but thought it 

was reasonable to require the institution to take steps to bring home to the wife the 

risks she is running and to advise her to take independent advice.294 The steps proposed 

by Browne-Wilkinson L.J. included a meeting between the institution and the wife in 

the absence of the husband.295 His Lordship suggested this would be a balanced 

approach between the vulnerability of the wife who relies implicitly on her husband 

and the practical problems of financial institutions.296 The decision rested on the stated 

policy of balancing the:297

sympathy for the wife who is threatened with the loss of her home at 
the suit of a rich bank . . . [with] an important public interest, viz the 
need to ensure that the wealth currently tied up in the matrimonial home 
does not become economically sterile. If the rights secured to wives by

Owen and Gutch v. Homan (1853) 4 H.C.L. 997, 10 E.R. 752; Bank o f  New South Wales v. Rogers 
(1941) 65 C.L.R. 42; Avon Finance Co. Ltd v. Bridger [1985] 2 All E.R. 281 at 287 per Brandon L.J.; 
Commercial Bank o f  Australia Ltd v. Amadio (1983) 151 C.L.R. 445, per Gibbs C.J. at 458-459; 
Coldunell Ltd v. Gallon [1986] 1 AH E.R. 429 at 439; Midland Bank p ic v. Shephard [1988] 3 All E.R. 
17 at 23; Bank o f  Credit and Commerce International S.A. v. Aboody [1990] 1 Q.B. 923 at 973; 
Barclays Bank p ic  v. O ’Brien [1993] 4 All E.R. 417.

292 Barclays Bank p ic  v. O ’Brien id., at 429 per Lord Browne-Wilkinson.

293 Ib id

294 Ibid.

295 Id., at 430.

296 Ibid.

297 Id., at 422.



the law renders vulnerable loans granted on the security of matrimonial 
homes, institutions will be unwilling to accept such security, thereby 
reducing the flow of loan capital to business enterprises.

Yerkey v. Jones298 remains good law in Australia. In Warburton v. Whiteley298 299 Kirby P. 

thought the rule "anomalous, anachronistic and inappropriate"300 but said it had to be 

followed until the High Court decided otherwise. In Garcia v. National Australia Bank 

Ltd Young J. said it was not open to a single judge to find that the Yerkey v. Jones 

principle had been subsumed into the Amadio principle, or alternatively such a step by 

a single judge would be most unwise.301 A decision by the High Court on this would 

be welcome. The current position does allow wives a special position in addition to 

that found in Amadio. Lord Browne-Wilkinson’s view, is to be preferred. It balances 

justice for cohabitees with a commercially practicable requirement.

In the recent New Zealand case, Contractors Bonding Ltd v. S n ee302 there was an

attempt to set aside a transaction on the basis of either undue influence or

unconscionable conduct. This case also involved a guarantee and mortgage given by a

parent of a company proprietor in order to enable the company to obtain finance. The

ability of the mother to protect herself was seriously impaired through alcoholism. But

unlike Amadio the company was sound when the guarantee was given, it failed later.
¥

There was no dispute within the Court of Appeal that the son had exercised undue 

influence over his mother but no relief given. The court did not regard this as 

sufficient to have voided the contract ab initio. The court looked for a "manifest 

disadvantage"303 and found there was none because the mother got a benefit304 from

298 (1939) 63 C.L.R. 649.

299 (1989) N.S.W. ConvR. 155-453.

300 Id., at 59,786.

301 (1993) N.S.W. ConvR. 155-662 at 59,786.

302 [1992] 2 N.Z.L.R. 157.

303 The Court of Appeal’s insistence on the need for "manifest disadvantage" followed the approach of the
English Court of Appeal in Bank o f  Credit and Commerce International S.A. v. Aboody [1990] 1 Q.B. 
923 in the light of dicta by the House of Lords in National Westminster Bank p ic  v. Morgan [1985] A.C. 
686 at 704. Aboody's case was overruled by the House of Lords in CIBC Mortgages p ic v. P itt [1993] 4

61
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being able to aid her son and because the decision was made when the business was 

profitable and expected to remain so. The action also failed on the basis of 

unconscionability. This was because the conduct to be considered was not that of the 

son, but rather of the financier unless the son was acting as its agent or unless his 

conduct could be imputed to the financier. The Court of Appeal took into account the 

involvement of a solicitor, the fact that the financier had brought no direct pressure to 

bear on the mother and that the business was not in difficulties at the time. Had the 

court found that the financier knew or ought to have known of the son’s undue 

influence over his mother, its security may have stood for nought. Had there been 

more attempts to explain to the mother the risks involved she might not have hazarded 

her house when no-one else in the business was able to do so. At worst then the 

business might have not got the financial support it needed but as Kirby P. said in 

Beneficial Finance Ltd v. Karovas305 that might have been no bad thing. Nevertheless 

it is important to be able to distinguish between those cases where the family member 

only agrees to be a surety because of emotional pressure and those where there is a 

genuine desire to aid a fledging, or even a successful, business. Independent advice is 

one way to assist with this distinction. This is a requirement of the Banking Code of 

Practice, discussed below. * 304

All E.R. 433 at 439. Lord Browne-Wilkinson held that the decision in Morgan does not extend to cases 
of actual undue influence.

304 One could envisage the situation where describing the assistance as a "benefit" to the guarantor to be 
most artificial. Indeed the guarantor may only agree in order to remove some emotional pressure. This is 
recognised in Lord Browne-Wilkinson’s approach discussed above.

305 (1991) 23 N.S.W.L.R. 256, at 268. This case is discussed below.
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Undue Influence by the Lender

Where the undue influence is that of the lender, rather than the debtor, the issue of 

relief is more straight forward. An unreported decision, Clark v. Barter206 illustrates 

this point. A firm of solicitors lent $375,000 to two clients for a motel projects from 

funds advanced by other clients of the firm. When the project ran short of funds, an 

additional $50,000 was advanced secured by a mortgage over the home of the parents 

of one of the parties. The parents were also long-standing clients of the firm. The court 

found undue influence by the solicitor in that the clients were "won-over" by the 

solicitor’s assurance in circumstances where the solicitor knew of the troubled state of 

the company. Failing to reveal these facts was a breach of the solicitor’s fiduciary 

duty. The presence of a fiduciary duty imposes a greater duty of disclosure than is 

seen in ordinary financial transactions but where it does exist the risk of a transaction 

being upset increases. The court at first instance gave judgment for the parents on the 

basis of undue influence, breach of fiduciary duty and afforded relief under the 

Contracts Review Act 1980 (N.S.W.).

Other Areas

The cases suggest that undue influence is not pleaded in commercial cases very often 

outside of banking* 307 308 and third-party guarantees. This is not to say it could not be a 

basis for relief in a business transaction and this was recognised by Lord Scarman in 

National Westminster Bank pic v. Morgan308 when he said:309

A commercial relationship can become a relationship in which one party
assumes a role of dominating influence over the other. In PoosathuraVs

Unreported, N.S.W. Court of Appeal, Kirby P., Clarke, Mahoney JJ.A., 23 December, 1988, No. 460 of 
1987.

307 It was unsuccessfully pleaded in James v. Australia and New Zealand Banking Group Ltd (1986) 64 
A.L.R. 347.

308 [1985] A.C. 686.

309 Id., at 707.



case, L.R. 47 I.A. 1 the Board recognised that a sale at an undervalue 
could be a transaction which a court could set aside as unconscionable if 
it was shown or could be presumed to have been procured by the 
exercise of undue influence.

Such was the case in O’Sullivan v. Management Agency Ltd310 involving a young 

composer and performer. His manager and producer exerted influence over him. The 

court found that because of the influence a fiduciary relationship was thus created* 311 

and hence contracts entered into by the musician were voidable and this extended to 

contracts with companies controlled by the manager. While cases of this kind are 

rather unusual in business, it serves to illustrate the potential for relief where the 

parties have had less than arm’s length dealings. There is some potential for parties in 

a commercial relationship to find themselves in a fiduciary relationship which can 

arise, in the words of Dixon J. in Johnson v. Buttress:312

whenever one party occupies or assumes towards one another a position 
naturally involving an ascendancy or influence over that other, or a 
dependence or trust on his part. One occupying such a position falls 
under a duty in which fiduciary characteristics may be seen.

An attempt to argue actual undue influence313 314 occurred in the New Zealand case, 

Walmsley v. Christchurch City Council314 involving an agreement for the reprinting of 

a souvenir programme made under pressure of money and time. Hardy Boys J. rejected 

the claim suggesting that while the plaintiff had to choose between two unattractive 

options there was no influence as to which choice should be made. His Honour drew a 

distinction between unconscionability and undue influence as concepts while indicating 

their common aim of avoiding the unconscionable use of power.315

6 4

3,0 [1985] 1 Q.B. 428.

311 This would fall within a class 2B relationship of undue influence.

312 (1936) 56 C.L.R. 113 at 134-135.

313 This is of the class 1 type.

314 [1990] 1 N.Z.L.R. 199.

315 Id., at 205.
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Principle Behind the Doctrine

The principle on which undue influence is based was stated by Lindley L J . in Allcard 

v. Skinner316 as being, not to save people from their folly, but to save them from being 

victimised. Duggan317 notes that this distinction "is more elusive than appears at first 

glance" since "victimisation depends on a combination of folly on the part of the 

victim and guile on the part of the exploiter". One could imagine situations where this 

is not entirely accurate, nevertheless Duggan’s comment is useful. If the focus is on 

victimisation then this necessarily involves consideration of the stronger party’s 

behaviour. It becomes difficult therefore to see much difference between the two 

principles on this point. But there can be a distinction in the case of contracts 

involving three parties, a lender, a debtor and a guarantor. As Amadio demonstrates, 

where the lender fails to insist on independent advice in circumstances where this is 

needed, its conduct, even if only passive, may be impugned as unconscionable 

(irrespective of the debtor’s conduct). With regard to Amadio there were other 

elements in the bank’s conduct which could be described as unconscionable and this 

included assisting to create the impression that the son’s business was not in difficulty 

through factors such as the selective dishonouring of the cheques.

Conclusion

Undue influence is clearly an important doctrine in financial circles where it can have 

important ramifications for institutions taking a security from third-parties. Outside this 

it has a role where there is a defined class of relationship. But in the general 

commercial arena, it is not frequently invoked and as such probably has little role to 

play in other commercial dealings. * 13

317 Duggan A. J., "Trade Practices Act 1974 (Cth), Section 52A and the Law of Unjust Contracts", (1991)
13 Syd. L.R. 138 at 140.

31 (1887) 36 Ch. D. 145 at 182-183.
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B. PENALTIES AND FO RFEITU RE

The equitable jurisdiction over penalties318 and forfeiture is an old one,319 320 found in that 

jurisdiction of equity which gives relief against the harsh operation of the law. Until 

O’Dea v. Allstates Leasing System (W.A.) Pty Ltdf520 the cases indicated it was difficult 

for the party seeking relief to succeed where the forfeiture involved "ordinary 

commercial contracts unconnected with land" since relief against forfeiture was most 

usually seen in private land transactions.321 322 Whether expressed as such or not, the basis 

for the relief is a judgment of the morality of the action, whether the operation of a 

contract is fair and reasonable and whether there are reasonable alternatives available. 

As will be discussed, the line of cases in Australia beginning with O’Dea v. Allstates 

Leasing System (W.A.) Pty Ltd022 concerning chattel leases has had important 

ramifications for the finance industry. It is not proposed to canvass this area in detail. 

Rather the purpose of this topic is to demonstrate another aspect of the role of morality 

in commercial dealings and to indicate that even in the absence of statutory relief, 

equity has demonstrated a growing willingness to provide commercial parties with a 

remedy in the face of perceived harsh conduct. The development of relief against 

forfeiture is another instance of a defined head of relief being developed from the 

broad jurisdiction over unconscientious conduct.

1. FO RFEITU RE

The decision of the English Court of Appeal in Stockloser v. Johnson323 provides a 

useful starting point. The case concerned the basis for relief in instalment contracts

318 Law also gives relief against penalties.

319 For an excellent historical outline see Rossiter, C.J., Penalties and Forfeiture, The Law Book Company, 
Sydney, 1992 and Rossiter and Stone, op. cit.

320 (1983) 152 C.L.R. 359.

321 See Stem v. M cArthur (1988) 165 C.L.R. 489 at 528 per Deane and Dawson JJ.

322 (1983) 152 C.L.R. 359.

323 [1954] 1 Q.B. 476.
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following the default of the purchaser where there had been part payment of the 

purchase price. The contract was between commercial parties and was for plant and 

machinery used at two quarry sites, that is, it was a contract for the sale of goods 

rather than the more usual contract in this area involving an interest in land. The Court 

of Appeal found for the vendor. Lord Somervell L.J. held that the cases showed a wide 

jurisdiction not dependent on "fraud, sharp practice or other unconscionable conduct"324 

by the vendor but it would have to be shown "that the retention of the instalments was 

unconscionable".325 Here is an example of duality of meaning. On the first occasion, 

"unconscionable" was used in the sense of "naughty" behaviour by the vendor: on the 

second, that it would be unfair for the instalment to be retained. On the basis of In re 

Dagenham (Thames) Dock Co.326 his Lordship indicated327 that the test is to focus on 

the effect of the retention clause and not on the vendor’s conduct. Lord Somervell 

indicated in particular a heavy burden on the purchaser where instalments are to be 

paid over a time in which the purchaser "has the benefit of the subject matter".328 Lord 

Denning, in the same case, also noted that where there is a forfeiture clause, the seller 

is entitled to retain money at law, subject to equity’s power to relieve the buyer from 

forfeiture.329 But "the difficulty is to know what are the circumstances which give rise 

to this equity".330 He identified two requirements:331 the first, that of a penalty, is a 

settled basis for relief;332 the second, that it be unconscionable for the seller to retain 

the funds raises the issue of when it is unconscionable in a commercial setting. Lord

324 [1954] 1 Q.B. 476 at 485. Lord Romer in the same case thought the jurisdiction was confined to 
instances of sharp practice by the vendor.

325 Ib id

326 (1873) L.R. 8 Ch. 1022.

327 [1954] 1 Q.B. 476 at 486.

328 Id , at 484.

329 [1954] 1 Q.B. 476 at 490-491.

330 Ibid.

332 In commercial contracts in particular, there are issues concerning the differences between penalties and
liquidated damages.
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Denning found an "equity of restitution"333 and like Lord Somervell, he held there was 

no requirement on the purchaser to be able to show ability and willingness to 

complete.334 Lord Denning proposed an answer which linked unconscionability to 

unjust enrichment and indicated the approach to assessment, was to consider conditions 

existing at the time of the enforcement.335 The judgments are helpful but fail in the end 

to clarify the issue of allocation of risks in a commercial setting. Where the parties 

have negotiated the forfeiture clause at arm’s length there needs to be clarity of 

understanding by the court of that risk. Indeed that was the approach of Romer L.J. 

who drew upon dicta of Farwell J. in Mussen v. Van Dieman’s Land C oP6 saying:337 338

it seems to me in the long run it is much better that people who freely 
negotiate and conclude a contract of sale should be held to their bargain 
rather than that the judges should intervene by substituting, each 
according to his own sense of fairness, terms which are contrary to 
those which the parties have agreed upon for themselves.

Lord Simon of Glaisdale’s speech in Shiloh Spinners Ltd v. H a rd in g  argued for a 

judicial approach firmly grounded in an assessment of fairness while acknowledging 

the importance of contractual obligations. He indicated a wide view of equity, that it 

has "an unlimited and unfettered jurisdiction" to relieve against contractual forfeitures 

and penalties.339 Included in his considerations were:340

how far it is reasonable to require a party who is prima facie entitled to invoke 
a forfeiture or penalty clause to accept alternative relief . . . and how far 
vindication of contractual rights would be grossly excessive and harsh having

333 [1954] 1 Q.B. 476 at 492.

334 Ibid.

335 Ibid.

336 [1938] Ch. 253.

337 [1954] 1 Q.B. 476 at 502.

338 [1973] A.C. 691 at 726-727. This case was back on the more familiar territory in this area, land.

339 Id., at 726.

340 Id ., at 727.
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regard to the damage done to the promisee and the moral culpability of the 
promisor.

Lord Wilberforce’s speech in the same case, while demonstrating an approach which 

did not go as far as that of Lord Simon, indicated equity would relieve against 

forfeiture in "appropriate and limited cases".341 Lord Wilberforce’s speech was 

considered in Stem  v. McArthur?42 one of a series of cases in which the High Court 

took the opportunity for a restatement of the law on forfeiture in Australia.343 

Discussion of forfeiture in land transactions not involving commercial parties is largely 

outside the scope of this work but it ought to be noted that Deane and Dawson JJ. 

considered it was not necessary for there to be unconscionable conduct where relief 

was sought against forfeiture:344

One situation in which equity has traditionally granted relief is where 
provision for forfeiture has been made to secure the payment of money 
and the party in default seeks relief upon the basis of payment of the 
amount owing together with the appropriate compensation. In that 
situation the object of the provision is achieved and it would be 
unconscientious for the other party to seek to take advantage of the 
forfeiture . . . fraud, accident, mistake or surprise may suffice to justify 
intervention. But those elements are not the basis of the jurisdiction and 
the circumstances which will suffice to support its exercise despite the 
breach of an essential term are not confined. In particular, it is not 
necessary, in our view, for the party claiming relief to show 
unconscionable or unconscientious behaviour of an exceptional kind.

This echoes the approach of Lord Somervell described above.

This did not appear to be the approach of Mason and Deane JJ. in Legione v. Hateley 

who found that when equity was called on for relief against forfeiture, where it did not

341 Id., at 723-724.

342 (1988) 165 C.L.R. 489.

343 See also Legione v. Hateley (1983) 152 C.L.R. 406; Ciavarella v. Balmer (1983) 153 C.L.R. 438.

344 (1988) 165 C.L.R. 489 at 527-528.
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constitute a penalty, "equity looks to unconscionable conduct".345 But in Stern v. 

McArthur Deane and Dawson JJ. sought to clarify the approach of Mason and Deane 

JJ. saying the reference to unconscionable conduct did not mean "there must be 

unconscionable conduct of an exceptional kind before a case for relief can be 

granted"346 rather that equity would "intervene to avoid injustice or, what is the same 

thing, to relieve against unconscionable - or, more accurately, unconscientious - 

conduct".347 What appeared at first reading to be an inconsistency seems to arise 

because of the duality of meaning of "unconscionable" noted above.

Keith Mason348 claims that "unconscionability" as a "touchstone of relief' has "the 

potential to widen, if not remove, the boundaries of the law of restitution in 

Australia."349 In his analysis of the reasons for decision in Stem  v. McArthur*50 Mason 

gives most attention to the judgment of Gaudron J. although her reason for decision 

did not receive the support of the rest of the court (Deane and Dawson JJ. found for 

the purchasers on the basis of different reasons.) However, in the Court of Appeal both 

Priestly J.A. and Hope J.A. used similar reasoning to that of Gaudron J. in that they 

declared unconscionability to be the basis for the relief. The factor which made it 

unconscionable was the availability of an alternative remedy, being an application for 

specific performance by the vendors, which would not have resulted in the defendants 

gaining a windfall from the increased value of the property. Her Honour seems to find 

that because the purchasers had been able to arrange finance by the time of the 

termination, failure to take action to seek specific performance was unconscionable.

(1983) 152 C.L.R. 406 at 444. Lord Dunedin in Dunlop Pneumatic Tyre Company Limited v. New 
Garage and M oto r Company Limited [1915] A.C. 79 indicated that one of the tests whether a sum 
stipulated was a penalty or liquidated damages was whether it was "extravagant and unconscionable in 
comparison with the greatest loss that could conceivably be proved to have followed from the breach", at 
87.

346 (1988) 165 C.L.R. 489 at 526.

347 Ibid.

348 K. Mason, "Restitution in Australian Law", in P.D. Finn, (ed.), Essays on Restitution, Law Book Co, 
1990, pp. 20 - 46.

349 Id., at p. 37.

350 (1988) 165 C.L.R. 489.
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The focus of this argument is the increased value of the property and the use of a legal 

right to gain unjust enrichment in circumstances when it was possible to receive a 

remedy without the enrichment. This was put by Deane and Dawson JJ. although it did 

not form the basis of their finding:351

The general underlying notion is that which has long been identified as 
underlying much of equity’s traditional jurisdiction to grant relief 
against unconscientious conduct, namely, that a person should not be 
permitted to use or insist upon his legal rights to take advantage of 
another’s special vulnerability or misadventure for the unjust enrichment 
of himself.

The principle which underlies the obiter remarks of Deane and Dawson JJ. is that of 

giving effect to the expectation of the parties that the purchasers would benefit from 

any increase in the value of the land over time. (The term of the contract was 13- 

years.) Mason finds that the judgment of Deane and Dawson JJ.:352

provides eloquent support for the seminal work of Goff and Jones353 
who drew equitable claims into the common law heartland of quasi- 
contractual money counts. It shows restitutionary concepts underpinning 
and shaping the content of established remedies.

Outside the area of land transactions, relief from forfeiture was argued in M ardorf 

Peach & Co. Ltd v. Attica Sea Carriers Corp. o f Liberia (The Laconia)}5* This case 

indicates the difficulty for the courts in judging unconscionable conduct in commercial 

dealings. It raises the issue of how much the courts should protect a commercial party 

which fails in the end to look after its own interests. The owners withdrew the ship 

mid-voyage when an instalment which had fallen due on a Sunday was tendered the 

next afternoon. The price per ton being paid under the charter at $3.10 was well under

351 Id., at 526-527.

352 K. Mason, op. cit., at p. 40.

353 Law o f  Restitution, 3rd edition, 1986.

354 [1977] A.C. 850.
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the market rate of $5.59. In such a situation and with the ship under a sub-charter, the 

hirer had little choice but to agree to re-charter the ship. The owners were in a very 

strong bargaining position and succeeded in getting not only the market rate but $8.00 

a ton. How the House of Lords would have regarded the situation remains for 

conjecture since the issue of whether a withdrawal clause involved forfeiture could not 

be raised, as it was not argued either at first instance or in the Court of Appeal. In the 

later case of Scandinavian Tanker Co. A.B. v. Flota Petrolera Ecuatoriana (The 

Scaptrade)355 the House of Lords, after considering three possible grounds for equitable 

relief, rejected all three. Robert Goff L.J. in The Scaptrade in the Court of Appeal 

noted that the doctrine of forfeiture could apply to cases of commercial property leases 

and to penalties in commercial contracts but doubted whether the term "forfeiture" was 

an appropriate one to describe a shipowner withdrawing a ship from a time-charter for 

non-payment of hire.356 In the House of Lords, Lord Diplock, delivering the major 

speech, found there was no jurisdiction to grant relief from the withdrawal of the 

vessel for non-payment.357 358 These cases illustrate a strict view of such relief in England 

and as Deane and Dawson JJ. said in Stem  v. McArthur358 they indicate a divergence 

between the way the law is developing in England and Australia.

2. PENALTIES

The related area of penalties and forfeiture of the balance of a sum payable under a 

finance agreement involving commercial parties came to prominence in Australia with 

O’Dea v. Allstates Leasing System (W.A.) Pty Ltd959 and succeeding cases which drew 

on it. The clause caught as being a penalty was not unusual in commercial leasing 

agreements. It provided, on default of the lessee, for the lessor to repossess the goods 

(in this case, a prime mover) and for the lessee to pay the rent due for the unexpired

[1983] 2 A.C. 694.

356 [1983] Q.B. 529 at 538-539.

357 [1983] 2 A.C. 694 at 698.

358 (1988) 165 C.L.R. 489 at 525.

359 (1983) 152 C.L.R. 359.
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terms. There was no obligation on the lessor to account for the proceeds of the sale 

even if they exceeded the residual value. When the lessee defaulted, the lessor sold the 

vehicle for more than the appraisal value and sued for the balance between the total 

rent paid and the instalments received.360 The issue for the court was whether this was 

a penalty. The High Court found it was a penalty on the basis that it was not a present 

debt payable in instalments, rather it was penalty payable on a breach. The key to the 

finding was the fact of the repossession along with the payment due.

Coming soon after O’Dea, the New South Wales Court of Appeal handed down its 

decision in Austin v. United Dominions Corporation Ltd,361 a case concerned with the 

principles on which equity would relieve against a penalty for a breach not going to 

the root of the contract in a commercial equipment lease and what follows from the 

exercise by a lessor of its powers of termination. The action was brought by two 

directors of the lessee company who had guaranteed the lease. The issue was whether 

in order for equity to relieve against a penalty, the lessee had to do equity, in the form 

of compensating the lessor for its actual loss. Mahoney J.A., in the majority, held that 

the principles to be applied were equitable rather than legal.362 He pointed to authority 

in the English case of Financings Ltd v. Baldock363 for the proposition that where the 

lessor elects to terminate an agreement pursuant to the exercise of a contractual power 

there is no right by the owner to be compensated for the depreciation of the goods 

even though the lessee is in arrears.364 Mahoney J.A. indicated he was aware that this 

approach could cause loss to the lessor in some cases. Priestley J.A .’s judgment is 

notable for its canvassing of the origins of relief against penalties. He found that where 

the lessor had terminated for breach of a non-essential term, there was nothing broken 

by the lessee for which it could obtain damages for the loss of the agreements

An amount which the lessor paid to cover a repairer’ s lien was not disputed.

361 [1984] 2 N.S.W.L.R. 612.

362 Id., at 617.

363 [1963] 2 Q.B. 104.

364 [1984] 2 N.S.W.L.R. 612 at 618.
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altogether.365 The decision was appealed to the High Court where a majority, 3:2, 

upheld the finding of the Court of Appeal on the issue of whether UDC were limited 

to the outstanding instalments plus interest.366 In his judgment, Gibbs C J. pointed to 

the lessor’s loss being attributed to the type of equipment leased, which was likely to 

fall steeply in value, and to its decision to determine the hiring.367 Mason and Wilson 

JJ., also in the majority, attempted to balance the jurisdiction to grant relief with the 

freedom to contract, noting the power to relieve "against provisions which are so 

unconscionable or oppressive that their nature is penal rather than compensatory".368 

They indicated a two-part test looking at the disproportion between the stipulated sum 

and the plaintiffs likely loss and the nature of the relationship between the parties 

which would be a factor in considering whether the plaintiffs conduct was 

unconscionable in seeking to enforce the agreement.369 They also said the courts should 

not be:370

too ready to find the requisite degree of disproportion lest they impinge 
on the parties’ freedom to settle for themselves the rights and liabilities 
following a breach of contract.

With respect to their Honours, it is not clear that the "certainty" which they indicate in 

their judgment371 as being an important factor is settled by this approach since there 

remains an element of judgment about what degree of disproportion will be impugned. 

Presumably legal advice could assist business in determining the appropriate rate in the 

light of this finding.

365 Id., at 628.

366 A M E V -U D C  Finance U d  v. Austin (1987) 68 A.L.R. 185.

367 Id., at 188.

368 Id., at 201.

369 Ibid.

370 Id., at 201-202.

371 Id ., at 201.
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These two cases illustrate with striking effect the on-going role of equity in mitigating 

against the harsh operation of a contract, even one between two commercial parties. In 

each case, the contract was one of adhesion and to this extent the idea that freedom of 

contract is being interfered with is only partly correct It is worth noting that where the 

lease concerns a commercial vehicle, the various State Credit Acts may be relevant. If 

so the Act serves to adjust the rights and liabilities of the parties on termination. The 

jurisdiction to relieve against penalties rests firmly on the notion of unconscionability 

used with its broader meaning. It is an established jurisdiction, not dependant on the 

operation of any statutes.
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C. ECONOMIC DURESS

Duress, especially the developing area of economic duress, has the potential to be a 

source of relief for commercial plaintiffs faced with the imposition of harsh contractual 

terms but in limited circumstances. Duress is a development of the common law rather 

than equity, although equity has had its influence. The gist of duress is not that it 

offends the conscience of the court, but that it disturbs the underlying consensual basis 

of contract. The problematic area, especially where the plaintiffs are sizeable 

commercial entities, is in determining the point at which opportunistic behaviour 

becomes illegitimate. The focus with duress is on the nature of the pressure applied by 

the party in the stronger party. It is on this basis that duress can be distinguished from 

unconscionable bargains since in the latter there may be no undue pressure applied at 

all. The difficulty with duress is that while the courts speak of "illegitimate" pressure, 

the cases demonstrate a fine line between the unacceptable and the acceptable and one 

that is not always easy to determine.

Background - Duress in the Common Law

The history of duress reflects something of the ebb and flow of the courts’ regard for 

the sanctity of the contract Duress of goods was the basis for recovery of money paid 

in the eighteenth century case of Astley v. Reynolds372 but later cases show the shift in 

judicial thinking. In Astley v. Reynolds it was held money could be recovered where it 

had been paid to recover goods or prevent their unlawful seizure.373 374 In Maskell v. 

Homer*1* duress of goods was a basis for recovery of illegal tolls paid under protest. 

But Atiyah375 observes that by the mid-nineteenth century duress and mistake were 

appearing as defences to actions brought upon executory contracts rather than their

372 (1731) 2 Str. 915; 93 E.R. 939.

373 See also Green v. Duckett (1883) 11 Q.B.D. 275.

374 [1915] 3 K.B. 106.

375 P.S. Atiyah, T he R ise  a n d  F a ll o f  the F re e d o m  o f  C o n tra c t, Clarendon Press, Oxford, 1979, p. 434.
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earlier observed use in connection with actions to recover money paid. In this he 

notes376 that duress came to be regarded as an illustration of defective assent before 

finally being whittled away until little was left. Citing Skeate v. Beale377 as a "decisive 

case", Atiyah notes378 that the Courts in mid-nineteenth century England, "in effect, 

refused to countenance the idea of economic duress"379 at least with regard to 

executory contracts although it was still possible to use coercion as a basis for 

recovery of money paid. Atiyah suggests380 381 that because the rules relating to executory 

contracts were nineteenth century ones rather than eighteenth century ones, the 

influence of the market place where coercion was commonplace came to dominate the 

rules with regard to executory contracts. Accordingly economic duress was no basis for 

relief, relief for coercion had to come from personal pressures: Williams v. Bayleym  

and Skeate v. Beale382 in which Lord Denman C.J. drew a distinction between duress 

of goods which was not a basis for relief and threats to the person which were.383

But while in the common law duress was limited, relief was afforded in equity384 by 

analogy with other equitable grounds for relief arising from the use of pressure 

considered by the Chancellor to be illegitimate. This was recognised in the majority

376 Id., at p. 435.

377 (1841) 11 Ad. & E. 983; 113 E.R. 690.

378 Op. cit., p. 435.

380 Id., at p. 436.

381 (1866) L.R. 1 H.L. 200.

382 (1841) 11 Ad. & E. 983 at 990.

383 Kerr J. in Occidental Worldwide Investment Corporation v. Skibs A/S Avanti (The Siboen and The 
Sibotre) [1976] 1 Lloyds L.R. 293 doubted, obiter, that Skeate v. Beale would be followed in England 
today.

384 In Mutual Finance Limited v. John Wetton & Sons Limited [1937] 2 K.B. 389 a guarantee obtained 
through the threat of a lawful prosecution was held to be unenforceable in equity even though at law it 
would have been enforceable. However, the basis for the finding was on the equitable notion of undue 
influence rather than the legal one of duress, at 394.
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judgment of Lord Cross of Chelsea, Lord Kilbrandon and Sir Garfield Barwick in 

Barton v. Armstrong:385

The scope of common law duress was very limited and at a 
comparatively early date equity began to grant relief in cases of pressure 
considered illegitimate - although it did not amount to common law 
duress. There was a parallel development in the field of dispositions 
induced by fraud . . . There is an obvious analogy between duress and 
undue influence or fraud . . .  if Armstrong’s threats were "a" reason for 
Barton executing the deed he is entitled to relief even though he might 
have entered into the contract had Armstrong uttered no threats.

The Privy Council’s view was in accord with a view of duress as being a vitiating 

factor in contracts because of its effect on the consent of one of the parties. In this we 

see the court seeking to protect the basis of contract, as much as considering the 

interests of the individual. The majority advice held that it was for Armstrong to show 

that the threats played no part in Barton’s decision and he could not do that.386 Street J. 

at first instance had found as a matter of fact that Armstrong had threatened Barton 

with death on many occasions and that Barton was justified in taking the threats 

seriously. Lord Wilberforce and Lord Simon of Glaisdale in a joint dissenting advice 

noted that:387

in life, including the life of commerce and finance, many acts are done 
under pressure, sometimes overwhelming pressure, so that one can say 
that the actor has not choice but to act Absence of choice in this sense 
does not negate consent in law: for this pressure must be one of a kind 
which the law does not regard as legitimate . . . fraud, abuse of relation 
of confidence, undue influence, duress or coercion.

(Their dissent was based on a finding of fact that threats played no part in the decision 

by Barton.)

385 [1976] A.C. 104 at 118-119.

386 McHugh J.A. used a similar line of reasoning in Crescendo Management Pty Ltd v. Westpac (1988) 19 
N.S.W.L.R. 40 at 46.

387 [1976] A.C. 104 at 121.
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The majority of the Privy Council adopted the dissenting view of Jacobs J.A. in the 

Court of Appeal, who had stated that a threat need only have an "appreciable effect 

upon his mind"388 drawing an analogy with fraud. He noted that like misstatement the 

emphasis was on the existence of the threat. It was not a problem of causation 

requiring the plaintiff to prove he would not have entered into the contract but for the
• 'ICOmisstatement:

he was not a free agent who could decide to enter or not enter into the 
particular agreement or any other agreement just as he thought fit. No 
man, it may be said, is a free agent who is subject to any pressure, 
economic, commercial, emotional or otherwise but the law makes a 
distinction. Duress to the person to that extent which amounts to duress 
at common law is such a constraining force that it takes away the 
freedom of will, of agency, in a way which other forms of coercion do 
not.

This approach is not one emphasising the morality of the situation rather it is in line 

with the consensus ad idem approach to contract. His Honour distinguished between 

commercial pressure and economic duress. Economic duress is the illegitimate 

application of commercial pressure. Where the pressure has not been unlawful, 

unconscionable conduct is useful for assessing whether the pressure is seen as either 

acceptable or not though there is a real danger of circularity of argument on this point. 

Almost by definition economic pressure is most likely to arise in a commercial 

situation. Businesses may be vulnerable because of the importance of a single contract. 

The effect of duress on a contract is to make it voidable* 390 and failure to repudiate as 

soon as the pressure is lifted may mean that rescission can be lost through delay.391

[1973] 2 N.S.W.L.R. 598 at 611.

390 Alec Lobb (Garages) Ltd and others v. Total O il G.B. Ltd. (1983) 1 All E.R. 944 at 960 per Peter 
Millett Q.C. sitting as a Deputy Judge of the High Court, Chancery Division; Lynch v. D.P.P. o f  
Northern Ireland [1975] A.C. 653, at 695 per Lord Simon. Also W.H.D. Winder, "Undue Influence and 
Coercion", (1939) 3 M.L.R. 97.

391 Ibid.; Pao On v. Lau Yiu Long [1980] A.C. 614.
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Distinction Between Mere Pressure and Duress

The Privy Council recognised economic duress as a separate category of duress in 

obiter remarks in Pao On v. Lau Yiu Long392 with the House of Lords following in 

1983 in Universe Tankships Inc. o f Monrovia v. International Transport Workers 

Federation (The Universe Sentinel).392 393 Economic duress is grounds for relief on the 

basis that the pressure applied has been illegitimate,394 even if it is not tortious.395 This 

raises an immediate issue as to what is illegitimate if it is not also recognised as an 

actionable wrong. The English approach that commercial pressure become duress when 

the pressure applied amounts to coercion of the will such that consent is vitiated396 * was 

rejected by McHugh J.A. in the New South Wales Court of Appeal in Crescendo 

Management Pty Ltd v. Westpac Banking Corporation397 and doubted by Lord Goff of 

Chieveley in Dimskal Shipping Co. S.A. v. the International Transport Federation (The

392 [1980] A.C. 614 at 635-636.

393 [1983] 1 A.C. 366.

394 Crescendo Management Pty Ltd v. Westpac (1988) 19 N.S.W.L.R. 40 at 45 per McHugh J.A. In 
Vantage Navigation Corp v. Suhail and Saud Bahwan Building Materials L L C  ( The A lev) [1989] 1 
Lloyd’s Rep. 138 implied threats by the plaintiff that the defendants would lose their cargo unless the 
defendants paid what the plaintiffs demanded for the carriage of their cargo rendered the contract 
unenforceable on the basis of economic duress and duress of goods.

395 Dimskal Shipping Co S.A. v. International Transport Workers Federation (The Evia Luck) (No. 2) [1992] 
2 Lloyd’s Rep. 115 at 122, per Lord Goff. In the earlier case of Universe Tankships Inc. v. International 
Transport Workers’ Federation (The Universe Sentinel) [1983] A.C. 366 the House of Lords recognised 
the doctrine of economic duress but held there was no economic duress in the case because the Trade 
Union had legislative immunity from tort and hence the pressure applied was not unlawful.

396 Pao On v. Lau Yiu Long [1980] A.C. 614 at 636; Alec Lobb (Garages) Ltd and others v. Total O il G.B. 
Ltd [1983] 1 All E.R. 944 at 960, Atlas Express Ltd v. Kafco (Importers and Distributors) Ltd. [1989] 
Q.B. 833 at 839; also Walmsley v. Christchurch City Council [1990] 1 N.Z.L.R. 199 at 208-209; Shivas 
v. Bank o f  New Zealand [1990] 2 N.Z.L.R. 327 at 345. In Occidental World Wide Investments 
Corporation v. Skibs A/S. Avanti, The "Siboen" and the "Sibotre" [1976] 1 Lloyd’ s Rep. 293 Kerr J. 
noted at 336 that the defendant had acted under great pressure but that it was "only commercial 
pressure" not sufficient to be regarded as a coercion of the will such as to vitiate consent. However, he 
also noted that there was no basis for drawing a distinction between threats to the person and threats to 
goods, at 335. In Pao On v. Lau Yiu Long [1980] A.C. 614 the court found commercial pressure but no 
coercion of the will vitiating consent. The court observed that there was nothing on public policy 
grounds which required a contract to be invalidated because of unfair use of one side’ s dominant 
bargaining position, at 634.

397 (1988) 19 N.S.W.L.R. 40.
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Evia Luck).398 On the assumption that the compelling logic of McHugh J.A.’s view 

might be the prevailing view in Australia if the matter came up for consideration in the 

High Court, the issue is to determine the metes and bounds of "illegitimacy". That is, 

in the commercial context what type of pressure would be regarded as illegitimate, 

given that cases such as Barton v. Armstrong involving threats to the person must be 

considered highly unusual?399 In Occidental Worldwide Investment Corp. v. Slabs A.S. 

Avanti (The Siboen and the Sibotre)400 the use of false financial information to gain a 

reduction in chartering rates was regarded by Kerr J. as "only commercial pressure"401 

and nothing which could be regarded as coercing the will or vitiating the consent of 

the other party. On the basis of this, legitimate commercial pressure might allow at 

least unfair tactics.402 * This points to some difficulty for the courts in judging such 

issues where the parties are significant commercial entities where there is a risk of a 

subjective judgment of what is unacceptable. Hopefully any decision would be 

informed by commercial practice.

Poo On v. Lau Yiu Long403 is, it is submitted, a reasonably clear example of 

commercial pressure rather than duress although it involved a threat to break an 

existing contract. One party was in a dominant bargaining position but the parties 

negotiated at arm’s length and there was no element of surprise, abuse of bargaining 

power or coercion of the will. It was events which occurred after the conclusion of the 

contract of guarantee which seemed to be the main factor in the decision to litigate. 

The Privy Council found that there was an error of judgment in a business deal but

[1992] 2 A.C. 152 at 166.

399 There is a further type of duress in this area that of colore officii as seen in cases such as Bell Bros Pty 
Ltd v. Shire o f  Serpentine-Jarrahdale (1969) 121 C.L.R. 137 and Mason v. The State o f  New South 
Wales (1958-59) 102 C.L.R. 108. This is a recognised head of relief. It affects both commercial and 
non-commercial payments. It is outside the scope of this work and will not be discussed in any detail.

400 [1976] 1 Lloyd’s Rep 293.

401 Id., at 336.

402 Section 52 of the Trade Practices Act 1974 (Cth) might have had a role had the same event occurred in 
Australia.

403 Op. cit.
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was satisfied that the agreement to cancel the subsidiary agreement providing for a 

guaranteed buy-back price and its replacement with an indemnity was supported by 

sufficient consideration. Economic pressure came from the threat of loss of public 

confidence in the company (which had recently gone public) should the deal fall 

through. It is submitted that the behaviour of the plaintiffs did not amount to 

unconscionable conduct. The court was satisfied that neither party contemplated the 

large fall in the share market which succeeded the transaction and that the insistence 

on the indemnity arose when it was realised that the plaintiff would forgo any right to 

a profit should the share price go up. Their Lordships agreed404 with the finding of 

Kerr J. in The Siboen that "in a contractual situation commercial pressure is not 

enough".405 They stated that, as a matter of policy, where duress was not found, relief 

ought not be based on "unfair use of a dominating bargaining position"406 in a 

commercial relationship on the basis of introducing uncertainty into the law since 

invalidation of consideration would void the contract whereas duress merely rendered 

it voidable.407 Lord Scarman indicated factors to be considered in an assessment of 

whether pressure amounted to duress:408

whether the person . . . did or did not protest; whether, at the time he 
was allegedly coerced into the contract, he did or did not have an 
alternative course open to him such as an adequate legal remedy; 
whether he was independently advised; and whether after entering the 
contract he took steps to avoid it.

Events occurring after the conclusion of a contract were important in North Ocean 

Shipping Co. Limited v. Hyundai Construction Co. Limited, (The Atlantic Baron)409

404 [1980] A.C. 614 at 635.

405 [1976] 1 Lloyds Rep. 293, at 296.

406 [1980] A.C. 614 at 634.

407 Ibid.

408 Id., at 635.

409 [1979] Q.B. 705. See also Multiservice Bookbinding Ltd & Ors v. Marden [1978] 2 All E.R. 489 which 
followed a change in the British pound relative to the Swiss franc rendering the terms of a mortgage 
harsh.
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where the problem was the devaluation of the United States dollar affecting the profit 

on a fixed price construction contract.410 The court considered the issue of whether 

substitution of a new contract following threat to break an earlier one was sufficient 

consideration. (There was the additional complication of the Yard increasing its letter 

of credit by 10-per cent as consideration for the increased payments.) Mocatta J. found 

that the threat to break the earlier contract did amount to "economic duress", and that 

the agreement for the increased payment was made under "compulsion". Accordingly 

the agreement was held to be voidable but failure to act immediately after delivery 

despite earlier protests that the increase was "without prejudice to their rights" meant 

the owners lost their right to rescind. Failure to agree to the increase would have, at 

best, cost the owners time, which would have lost them (unknown to the Yard) a 

lucrative charter agreement Mocatta J. adopted411 the broad view taken of compulsion 

by Isaacs J. in Smith v. William Charlick Ltd:412

"Compulsion" in relation to a payment of which refund is sought, and 
whether it is variously called "coercion", "extortion", "exaction" or 
"force" includes every species of duress or conduct analogous to duress, 
actual or threatened, exerted by or on behalf of the payee and applied to 
the person or the property or any right of the person who pays,

and noted that:413

it would seem, therefore, that the Australian courts would be prepared to 
allow the recovery of excess money paid, even under a new contract, as 
the result of a threat to break an earlier contract, since the threat or 
compulsion would be applied to the original contractual right of the 
party subject to the compulsion or economic duress. This also seems to 
be die view in the United States, where this was one of the grounds of 
the decision in King Construction Co. v. W.M. Smith Electric Co (1961)

In a similar case, T. A. Sundell & Sons Pty Limited v. Emm Yannoulatos (Overseas) Pty Limited (1955) 
56 S.R. (N.S.W.) 323 the court refused to uphold as a new contract an attempt to pass on by the supplier 
a price increase of £27 a ton following a threat to withhold the supply. The court found economic 
duress, no fresh consideration and no new contract.

411 [1979] Q.B. 705 at 717.

412 (1924) 34 C.L.R. 38 at 56.

413 [1979] Q.B. 705 at 718.



350 S.W. 2d 940.414 415 This view also accords with what was said in D. &
C. Builders Ltd. v. Rees [1966] 2 Q.B. 617, 625, per Lord Denning
M.R.: "No person can insist on a settlement procured by intimidation".

Similarly, in Atlas Express Ltd v. Kafco Ltd415 Tucker J. held there was economic 

duress and no consideration for the new contract. He found the defendants were left 

with no choice but to agree to a new contract since they would have found it "difficult, 

if not impossible"416 to find another carrier and that, failure to deliver to a major buyer, 

would have opened them to a suit for loss of profits and cost them further orders. In 

this type of situation an action for breach may not provide a sufficient remedy and it is 

this unreasonable lack of choice which constitutes the duress. The decision could rest 

on the rule of contract law alone, that is, lack of fresh consideration. The recognition 

of a doctrine of economic duress serves two purposes: it highlights the morality of the 

situation and assists if there is a claim of equitable estoppel.417 418

Motive

In Williams v. Roffey Bros & Nicholls (Constructions) Ltd418 the Court of Appeal, in a 

surprising decision, distinguished the old case of Stilk v. Myrick419 and held that an 

agreement to vary a contract price could be upheld. The defendant building company 

was left with little choice but to promise a sub-contractor an increase on their original 

contracted price. The lack of choice was not seen as a vitiating factor and was 

regarded as constituting consideration for the promise because there was avoidance of

8 4

4,4 In that case the court referred to business compulsion as a species of duress, not the common law duress 
. . . but duress clothed in modem dress . . . which because of business necessity or compulsion could 
render the payment involuntary and so entitle the coerced party to recover the money paid.

415 [1989] Q.B. 833.

416 Id., at 837.

417 Per Lord Denning in D. & C. Builders v. Rees [1966] 2 Q.B. 617 at 625.

418 [1991] 1 Q.B. 1.

419 (1809) 2 Camp. 317; 170 E.R. 1168.
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a detriment by the promisee.420 Russell L.J. said it would be unconscionable for the 

defendants to be able to avoid their promise to pay the increase.421 * The Court did note 

the necessity for there to be no economic duress or fraud. To some extent this begs the 

question of drawing the line between acceptable pressure and duress. One test would 

be to examine the motive of the party engaging in the pressure. In Williams v. Roffey 

Bros & Nicholls (Constructions) Ltd, Williams sought the variation as an alternative to 

liquidation which would have caused delays and cost the builders a penalty. Williams 

had no other choice and hence the pressure could not be described as either 

illegitimate or unconscionable. In Atlas Express Ltd v. Kafco Ltd the carrier may have 

found the contract as first agreed upon uneconomical but, as a major carrier, it could 

afford to absorb the loss. There was no evidence that it had no real choice. Indeed on 

the evidence it could have quoted the higher rate from the beginning. Likewise in The 

Atlantic Baron122 failure to secure the increase in the contract would have cost the yard 

some of its profit. It is unstated but presumably it would have been open to the yard to 

have either negotiated a term in the contract to provide for a currency devaluation or 

to have hedged against the loss in some other way. That it sought to protect its own 

loss of profit by an unreasonable threat not to complete was unconscionable. These 

latter two cases illustrate the important role which the concept of unconscionable 

behaviour can have in cases involving a contract renegotiation. If the party which has 

procured the amended contract is able to satisfy the court that it had little alternative 

but to obtain new terms then it is difficult to see how such pressure can be regarded as 

illegitimate constituting duress. However, lack of consideration may nevertheless stand 

in the way of the new contract.

Brian Coote, "Consideration and Benefit in Fact and Law", (1990) 3 J.C.L. 23 at 29, described the 
decision as "hopelessly compromising the doctrine of consideration". Discussion of whether the 
performance of an already-promised obligation is sufficient consideration is outside the scope of this 
work.

421 [1991] 1 Q.B. 1 at 17.

422 [1979] 1 Q.B. 705.
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Motive was the approach of Hardie Boys J. in the New Zealand case, Walmsley v. 

Christchurch City Council.423 He suggested that the fact that there was no undue 

influence or unconscionability424 found on the facts did not conclude the issue whether 

there was economic duress. The pressure applied was a threatened breach of contract 

leaving the other party, who had sold advertising in a souvenir programme, little 

choice but to agree to print another programme. Hardie Boys J. asked whether there 

was a justification for the threat and determined that there was in view of a large 

number of grammatical and typographical errors in a programme that was meant to be 

a souvenir of a major event.

Unlawful or Tortious Pressure

In Universe Tankships Inc. o f Monrovia v. International Transport Workers Federation 

(The Universe Sentinel)425 Lord Scarman proposed a two-stage test: the first being the 

nature of the pressure and the second, if the first was not decisive, the nature of the 

demand.426 427 The issue in the case was whether the pressure applied was lawful or 

unlawful and it was conceded that if unlawful there was duress. Had there been a trade 

dispute then the Trade Union and Labour Relations Act 1974 (U.K.) would have 

provided immunity from a suit in tort and an action in duress for recovery of money 

paid could not succeed as another way of recovering a sum paid to the trade union’s 

welfare fund. But a majority found no dispute and therefore the pressure applied was 

illegitimate and this constituted duress. In Dimskal Shipping Co. S.A. v. International 

Transport Workers Federation (The Evia Luck) (No. 2)421 the Court of Appeal held that 

because blacking was then illegal in English law and the contract was governed by 

English law, it did not matter if the blacking occurred overseas, and whether or not it

423 [1990] 1 N.Z.L.R. 199.

424 Here used in the narrow sense of unconscionable bargains: id., at 207.

425 Op. cit.

426 Id., at 401.

427 [1991] 1 Lloyd’s Rep. 166. The Court of Appeal’s finding was confirmed by a majority in the House of 
Lords, [1992] 2 A.C. 152.
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was also tortious, it could amount to illegitimate pressure. The issue of the legality of 

the action is therefore an important consideration. In Thorne v. Motor Traders 

Association428 the fact that a member was threatened with having his name on a 

"blacklist" and was required to pay a sum of money to avoid this was not regarded as 

duress. Here the deciding factor was that the Association could lawfully require the 

member to pay the sum demanded. The focus on the legality or otherwise of the 

pressure assists with providing some degree of certainty. Similar action would not now 

be lawful in Australia under Part IV of the Trade Practices Act 1974 (Cth). The Trade 

Practices Act would provide a more certain means of preventing such a claim, or 

obtaining redress, than the less certain principle of duress.

The Full Bench of the Federal Court in J. & S. Holdings v. N.R.M.A. Insurance Ltd428 429 

on the issue of whether the plaintiff could recover interest paid in excess of that 

permitted under s. 12 of the Money Lenders Ordinance 1936 (A.C.T.) noted that the 

transaction involved was a commercial one with both parties acting through solicitors. 

Absent any suggestion of fraud or misrepresentation by the insurance company, there 

was no basis for a recovery under mistake of law.430 However, to the extent that there 

was an overpayment under threat of a refusal to discharge a mortgage, this 

overpayment was recoverable. In its finding the court left open the effect of a threat to 

petition for the winding-up of the company and whether that was unlike the threat of 

ordinary legal proceedings.431 The mere threat of legal proceedings producing a 

compromise of a debt is not sufficient basis for a finding of duress indeed it is policy 

that debts should be compromised and the courts will uphold this in the absence of 

illegal threats or improper pressure.432

428 [1937] 3 All E.R. 157.

429 (1982) 41 A.L.R. 539.

430 Id., at 551-552.

431 Id., at 556.

432 Per Eichelbaum J. in A. E. M cDonald Ltd v Adams (1985) 1 N.Z.B.L.C. 199-022 at 102,215 who noted 
that the courts should not set unrealistic standards.
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The Theory of Duress

Within the academic literature there has been a debate433 about the theory underlying 

duress and in particular whether it is true to describe parties thus affected as having 

their will overborne 434 Atiyah435 firmly rejects this notion on the logical basis that the 

greater the pressure the more the willingness to consent. Further he contends it is not 

accurate to describe the affected party as having no alternative; there is an alternative 

but it is the unacceptable nature of the alternative which renders the pressure 

successful 436 As noted above, McHugh J.A. in Crescendo Management Pty Ltd v. 

Westpac437 also rejected the theory of the overbearance of the will438 and preferred the 

approach of an examination of the pressure applied: if unlawful or unconscionable then 

it would be illegitimate439 This view is consistent with the view that unconscionable 

conduct makes a contract voidable. If duress was seen as an absence of will in logic 

there could be no contract and thus it must be void. This is not the view of the cases.

Cope440 too examines the alternative theories of duress. In the United States in the 

’30’s and ’40’s it was common to focus on the fairness and the adequacy of the

P.S. Atiyah, "Economic Duress and the ‘Overborne W ill’ " (1982) L.Q.R. 197; D. Tiplady, "Concepts of 
Duress" (1983) 99 L.Q.R. 188.

434 In King Construction Co. v. Smith Electric Co. (1961) 350 S.W. (2d) 940 the court referred to payments 
under business duress as being "involuntary".

433 Op. cit., at 200.

436 Exactions colore officii might go closer to being involuntary although even here the choice might be to 
carry on business and make the payments or cease carrying on the business. There is an alternative, but 
of little practical effect: per Kitto J. in Mason v. The State o f  New South Wales (1958-59) 102 C.L.R. 
108 at 128.

437 (1988) 19 N.S.W.L.R. 40.

438 Id., at 45. He referred to the reference in Universe Tankships Inc. o f  M onrovia v. International Transport 
Workers Federation [1983] 1 A.C. 366 and other cases to "compulsion of the will" as "unfortunate" 
noting that the decision in D irector o f  Public Prosecutions fo r  Northern Ireland v. Lynch [1975] A.C. 
653 had been overlooked. In that case the House of Lords rejected the notion that duress concerned 
overbearance of the will. His Honour approved of Lord Simon of Glaisdale’s words, at 695, "that will is 
deflected, not destroyed".

439 (1988) 19 N.S.W.L.R. 40 at 46.

440 Duress, Undue Influence and Unconscientious Bargains, Law Book Company, Sydney, 1985, at p. 28.
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transaction. However, as illustrated by the above cases the focus, at least in Australian 

and English law, is more on the nature of the threat and its effect on an individual’s 

freedom to contract. Harley441 claims it is increasingly difficult to determine, in cases 

of economic duress, what about the conduct is wrongful and at what point hard 

bargaining becomes duress. This view is supported by a recent decision of Giles J. in 

the New South Wales Supreme Court, Bank o f New Zealand v. Equiticorp Finance Ltd 

& Anor.442 The Bank sought repayment of a loan under the terms of a loan agreement 

but in contravention of a verbal agreement of a three months’ extension. An issue for 

the court was whether the bank was applying economic duress or acting 

unconscionably. On the facts Giles J. held that it was not on the basis that there was 

nothing illegitimate in the bank seeking the earlier repayment (perhaps to protect its 

own interests). The case illustrates the need to appreciate the commercial risks as 

factors in judging the motives of the stronger party. Amendments to guarantees and 

securities in the face of a perceived risk do not have the air of "illegitimacy" about 

them that has become a hallmark of economic duress.

Conclusion

Economic duress would appear to be fertile ground for some commercial parties to 

seek relief where they have had little choice but to agree to harsh contractual terms, in 

particular where they have had little choice but to agree to a substituted contract in the 

face of a threatened breach. It is a developing ground, which in Australia awaits a 

definitive decision from the High Court on its conceptual framework and guidance on 

distinctions between mere commercial pressure and economic duress. It is submitted 

that the notion of unconscionable behaviour can have an important role (in the absence 

of unlawful pressure) with the focus that of the behaviour of the stronger party.443 It is

441 J.A. Harley, "Economic Duress and Unconscionability: How Fair Must the Government Be?", (1988) 18 
Public Contract Law Journal, 76 at 101.

442 (1992) 9 A.C.S.R. 189.

443 This echoes the view of K. Mason Q.C., "Restitution in Australian Law", 20 in P. Finn (ed.), Essays on 
Restitution, Law Book Company Limited, Sydney, 1990 with regard to the role of unconscionable 
conduct and the law of restitution, at p. 37.
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this behaviour444 which determines whether the pressure applied is legitimate or not. It 

is not the mere inequality of bargaining strength which is the basis for relief but the 

abuse of power arising from that disparity. It is submitted that the disparity in the 

bargaining power need not arise only in cases where one of the parties is in a position 

of greater financial strength vis & vis the other party but in situations where one party 

is aware that other party is so committed to a transaction that their freedom to 

withdraw is affected thus placing them in a position vulnerable to economic 

pressure.445 The cases alleging duress are suggestive of the considerable role which the 

broad concept of unconscionable conduct can play in commercial dealings particularly 

when one of the parties is vulnerable to pressure because of economic circumstances. 

Nevertheless the cases are also clear that mere economic pressure is not enough and 

there are cautionary statements that avoidance of contracts for duress is not something 

to be taken lightly.446

Multiservice Bookbinding Ltd v. Marden [1978] 2 All E.R. 489 at 502; [1979] Ch. 84, at 110-111 and 
Alec Lobb Garages Ltd v. Total O il (Great Britain) Ltd [1983] 1 All E.R. 944 at 961.

445 However, it would seem that to be unacceptable the economic pressure must come from one of the 
parties. Pressure by third parties acting independently of the contracting parties cannot constitute duress 
and so provide a ground for avoidance by either party: Magna Crete Ltd v. Douglas-Hill Sup. Ct. S.A. 
Perry J. 7 July, 1988 No. 843/88.

446 Per Cooke J. in Moyes & Groves v. Radiation New Zealand Ltd [1982] 1 N.Z.L.R. 386 at 372.
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D. UNCONSCIONABLE CONDUCT AND ESTOPPEL

The potential for unconscionable conduct to play a dramatic role in commercial 

dealings was highlighted with the development of estoppel in Australia447 especially 

with the High Court’s decision in Waltons Stores (Interstate) Ltd v. Maheri448 This was 

a case where the inequality of bargaining power was of a very different nature to that 

found in Amadio. Waltons were a sizeable commercial entity with access to 

considerable legal advice. But the Mahers, while considerably smaller than Waltons, 

too had legal advice. Their problem stemmed from a disparity in economic bargaining 

strength making them vulnerable to Walton’s bullying tactics. These tactics meant 

there was a disturbance in the allocation of risks because Waltons retained to itself 

knowledge of a changed situation. This was sufficient to shock the conscience of the 

court. The joint judgment of Mason C.J. and Wilson J. and that of Brennan J. found 

that an equitable estoppel arose because of the behaviour of Waltons.449 But more than 

that the case suggested the beginnings of a unified theory of estoppel in Australia 

drawing together common law and equitable estoppel.450 Waltons demonstrated that in

447 Not surprisingly there have been many articles written on the topic both pre- and post-Waltons. These 
include Punch (1976) 1 U.N.S.W.L.J. 355; Lindgren and Nicholson "Promissory Estoppel in Australia", 
(1984) 58 A.L.J. 249; Kennedy (1984) 58 A.L.J. 573; Finn "Equitable Estoppel", in P. Finn (ed.) Essays 
in Equity (1985) 59; Bagot (1988) 62 A.L.J. 926; Carter (1989) 12 U.N.S.W.L.J. 30; Lindgren (1989) 12 
U.N.S.W.L.J. 153; Stoljar (1990) 3 J.C.L. 1.

448 (1988) 164 C.L.R. 387.

449 (1988) 164 C.L.R. 387 per Mason C.J. and Wilson J. at 407-408 and Brennan J. at 428-430. Deane J. in 
his judgment preferred a more cautious approach basing his finding on estoppel in pais, at 443.

450 In Legione v. Hateley (1983) 152 C.L.R. 406 at 432 Mason and Deane JJ. had said, obiter, that in 
Australia promissory estoppel extends to representations as to future conduct though it left open the issue 
of whether it was necessary that the parties be in pre-existing contractual relationships. In their joint 
judgment in Waltons, Mason C.J. and Wilson J. discerned "a common thread", at 404, linking 
promissory estoppel as found in Crabb v. Arun D istrict Council [1976] Ch. 179 and proprietary estoppel 
as applied in Ramsden v. Dyson (1866) L.R. 1 H.L. 129, "namely, the principle that equity will come to 
the relief of a plaintiff who has acted to his detriment on the basis of a basic assumption in relation to 
which the other party to the transaction has ‘played such a part in the adoption of the assumption that it 
would be unfair or unjust if her were left to ignore it’ : per Dixon J. in Grundt [Grundt v. Great Boulder 
Pty Gold Mines Ltd.( 1937) 59 C.L.R. 641 at 675]; see also Thompson [Thompson v. Palm er (1933) 49 
C.L.R. 507 at 547]" ibid. In Commonwealth v. Verwayen (1990) 170 C.L.R. 394 at 408, Mason C.J. 
indicated that "all the categories and distinctions are intended to serve the same fundamental purpose". 
However, c.f. Priestley J.A. in Silovi Pty Ltd v. Barbaro (1988) 13 N.S.W.L.R. 466 at 472 that it is 
possible to draw from Waltons the proposition that common law and equitable estoppel are separate 
categories, although they have many ideas in common.
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the absence of a contract, relief was available in the form of damages as if there had 

been a contract where one party had created an expectation in the other party such that 

departure would be unconscionable. While Waltons was a striking decision in 

Australia, in the United States unconscionability had underpinned the concept of 

promissory estoppel as recognised in the Restatement o f Contracts (2d) s. 90. Section 

90 requires both the creation of a reasonable expectation by the promisor in the 

promisee and that departure from that expectation would be unconscionable.

Waltons was important for a number of reasons, but on the practical level it signals to 

business that there is now a notion of "fair play" which underlies business dealings in 

Australia and that merely having a right in law may not be enough. Deane J. adopted 

the words of Priestley J.A. in the N.S.W. Court of Appeal451 that what Waltons lacked 

was "simple standards of honesty and fair dealing".452 453 Such a notion is not without 

elasticity and while Waltons may have been a clear-cut case of commercially 

unacceptable behaviour, as Austotel Pty Ltd v. Franklins Selfserve Pty Ltd453 illustrates, 

on a practical level there remain grey areas around the point at which it becomes 

necessary to act. Certainly there are now very real dangers for parties who set up 

erroneous assumptions in another party and then fail to correct those assumptions454 

Waltons attempted to alter the balance of risks in its dealings with the Mahers in a 

way that had not been part of the bargaining process. A question thus posed by 

Waltons is at what point the use of delaying tactics becomes "unfair".

451 (1986) 5 N.S.W.L.R. 407 at 423.

452 (1988) 164 C.L.R. 387 at 443. In Commonwealth v. Verwayen (1990) 170 C.L.R. 394 at 444 Deane J. 
again indicated that the issue of an unconscionable departure "relates to the conduct of the allegedly 
estopped party in all the circumstances".

453 (1989) 16 N.S.W.L.R. 582.

454 Rogers CJ. Comm. D. in Banque Brussels Lambert SA v. Australian National Industries Ltd (1989) 21 
N.S.W.L.R. 502 at 530 drew the link between unconscionable conduct and estoppel on the basis that 
failure by the defendant to disabuse the plaintiff of an incorrect assumption arising from a letter of 
comfort would be unconscionable and capable of a remedy under Australian law.
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The joint judgment of Mason C J. and Wilson J. goes part of the way towards 

explaining the point at which failure to act might pass from being permissible 

behaviour to being unconscionable:455

. . . the doctrine extends to the enforcement of voluntary promises on 
the footing that a departure from the basic assumptions underlying the 
transaction between the parties must be unconscionable. As failure to 
fulfil a promise does not of itself amount to unconscionable conduct, 
mere reliance on an executory promise to do something, resulting in the 
promisee changing his position or suffering detriment, does not bring 
promissory estoppel into play. Something more would be required. 
Humphreys Estate456 suggests that this may be found, if at all, in the 
creation or encouragement by the party estopped in the other party of an 
assumption that a contract will come into existence or a promise will be 
performed and that other party relied on that assumption to his detriment 
to the knowledge of the first party.

Failing to caution the Mahers from proceeding with demolition of their building and 

commencing premises for Waltons was the "something more" required. The impression 

deliberately created in the mind of the Mahers and their solicitors was that Waltons 

had in fact agreed to the lease. It might be argued that a prudent party would have 

waited until they had received signed copies of the lease but retention of the counter

part by Waltons arguably might be seen as almost equivalent. Further, there was the 

sense of urgency created by Waltons and the fact that Waltons’ solicitors had said that 

any failure to agree would be communicated the day following the receipt of the lease. 

Even more was the tactic of Waltons not to sign while allowing the other party to 

proceed until Waltons had clarified its retailing policy. All the risks of the venture had 

been passed to the other side while Waltons attempted to have the best of both worlds. 

It is not difficult to agree that Waltons’ behaviour was unconscionable. The six point

435 (1988) 164 C.L.R. 387 at 406.

456 In Attorney-General (Hong Kong) v. Humphreys Estate (Queen’s Gardens)  Ltd [1987] 1 A.C. 114 Lord 
Templeman delivered a joint judgment on behalf of the court in which he approved Taylors Fashions 
Ltd v. Liverpool Victoria Trustees Co. Ltd [1982] Q.B. 133. The government by making agreement 
"subject to contract" had always intended that the parties could withdraw until the contract had been 
exchanged.
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test enunciated by Brennan J. in his judgment endeavours to give even greater 

clarification to this point and it explains the principles on which he rests his finding:457

. . . it is necessary for the plaintiff to prove that (1) the plaintiff 
assumed that a particular legal relationship then existed between the 
plaintiff and the defendant or expected that a particular legal relationship 
would exist between them and, in the latter case, that the defendant 
would not be free to withdraw from the expected legal relationship; (2) 
the defendant has induced the plaintiff to adopt that assumption or 
expectation; (3) the plaintiff acts or abstains from acting in reliance on 
the assumption or expectation; (4) the defendant knew or intended him 
to do so; (5) the plaintiffs action or inaction will occasion detriment if 
the assumption or expectation is not fulfilled; and (6) the defendant has 
failed to act to avoid that detriment whether by fulfilling the assumption 
or expectation or otherwise.

As much as previously understood notions of promissory estoppel and consideration 

were shaken by Waltons, and despite the criticism that "unconscionability" is shifting 

territory, Brennan J .’s judgment is a clear attempt to rest the concept on very firm 

principles. But that there is a risk of the development of a perception that obligations 

will be enforced in the absence of a binding contract was recognised by Mr Justice 

Young in Milchas Investments Pty Ltd v. Larkin who stated:458

. . . the principle in Waltons v. Maher is not to be implied as a back-up 
submission in every case where parties have failed to obtain a binding 
exchange of contracts. This, unfortunately, is tending to be the stance 
taken in almost every case of this nature.

Waltons does not substitute another liability because of mere failure to reach a contract 

except in very unusual situations. As a matter of policy and practicality traditionally 

parties have been free459 to engage in negotiations which may or may not lead to an

(1988) 164 C.L.R. 387 at 428-429.

458 (1989) 96 F.L.R. 464 at 472.

459 Subject to rules with regard to fraud, misrepresentation, or negligence.
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enforceable contract.460 Further, if the contract was one which it had been agreed 

would be reduced to writing, or one required to be in writing, then until this was done 

no enforceable obligation arose461 in the absence of the type of assumption which was 

operative in Waltons462 or unless work had been completed such that the other party 

would be unjusdy enriched.463 * Additionally the nature of much commercial contract 

negotiations is not one of simple offer-acceptance but a complex process of 

negotiations which may or may not result in a concluded agreement. The agreement 

itself may be multi-faceted, the product of much negotiation over many of the terms.

Austotel Pty Ltd v. Franklins Self-Serve Pty Ltcf64 illustrates the difficulty which can 

be caused in determining whether conduct has been unconscionable at least where the 

parties involved are major commercial entities. The facts were distinguishable from 

Waltons because the evidence showed that although Franklins had altered its position 

on the basis that a lease would be granted, and had indeed signalled its willingness to 

enter into the lease, it had also refused to commit itself to a total rent figure. (The 

Mahers had settled all, and were led to believe Waltons had no objections.) There had 

been letters of intent exchanged "subject to approval for the plans and store size". Each 

side had proceeded as if agreement would be reached. Franklins had terminated its

460 E. Allan Farnsworth, "Precontractual Liability and Preliminary Agreements: Fair Dealing and Failed 
Negotiations", (1987) 87 Col. Law Rev. 217 at 231-232 notes that a claim for restitution for unjust 
enrichment might arise where the negotiating conduct by the defendant has been unconscionable, an 
issue which might be determined by whether failure of negotiations has been due to lack of good faith 
by either party.

461 This was the basis of the Privy Council’s decision in A -G  fo r  Hong Kong v. Humphreys Estate ( Queen’s 
Gardens) Ltd [1987] A.C. 114. This case can be distinguished from Waltons in that the H-K government 
was unable to show that the defendant had created the assumption that there would be a contract and 
therefore it could also not show reliance on that assumption.

462 Sub-s. 54A(2) of the Conveyancing A ct 1919 (N.S.W.) provides that the law relating to part performance 
is unaffected by the provision in sub-s.(l) of the need for writing. In the High Court none of the 
decisions rested on the fact of part performance. Brennan J., op. cit., at 432, noted obiter, that any claim 
cm part performance would have failed, but that s. 54A was no obstacle to the bases on which relief was 
granted. Deane J. agreed with the lower courts that there had been part performance, at 445, but held in 
any case that "estoppel outflanks the provisions of s. 54A", op. cit., at 446. Gaudron J., op. cit., at 464, 
found S.54A irrelevant on the basis that Waltons were estopped from denying that an exchange had 
occurred, which necessarily involves an assumption that the agreement had been duly executed.

463 Pavey & Matthews Pty Ltd v. Paul (1987) 162 C.L.R. 221.

464 (1989) 16 N.S.W.L.R. 582.
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lease in another shopping centre and had purchased special equipment. Indeed the 

evidence showed that Franklins had begun to incur liabilities to third parties involving 

expenditure of $500,000.465 The developer had adapted the building to meet Franklin’s 

needs using plans and specifications supplied by Franklins. However, there was a 

failure to reach a concluded contract although most of the terms were settled. Franklins 

advanced two main arguments: one that it had a binding contract with Austotel which 

had been breached and one based on promissory estoppel. The fact that the parties 

were two significant commercial entities was regarded as significant by Kirby P. 

whose words are worthy of quoting at length:466

We are not dealing here with ordinary individuals invoking the 
protection of equity from the unconscionable operation of a rigid rule of 
common law. Nor are we dealing with parties which were unequal in 
bargaining power. Nor were the parties lacking in advice either of a 
legal character or of technical expertise. The Court has before it two 
groupings of substantial commercial enterprises, well resourced and 
advised, dealing in a commercial transaction having a great value . . . 
This is not, of itself, a reason for denying them the beneficial 
application of the principles developed by equity. But it is a reason for 
scrutinising carefully the circumstances which are said to give rise to the 
conclusion that an insistence by the appellants on their legal rights 
would be unconscionable that the Court will provide relief from it. At 
least in the circumstances such as the present, courts should be careful 
to conserve relief so they do not, in commercial matters, substitute 
lawyerly conscience for the hard-headed decisions of business people: cf 
State Rail Authority v Heath Outdoor Advertising P/L (1986) 7 NSWLR 
170, at 177; Geftakis v Maritime Services Board o f New South Wales 
(Court of Appeal, 20 November, 1987, unreported).467 If courts do not 
show caution here they will effectively force on commercial parties 
terms which the court may think to be reasonable and as ought 
commonly to govern such a contract but which the parties have held 
back from concluding . . . cf Kitto J in Whitlock at 457. The wellsprings 
of the conduct of commercial people are self-evidently important for the 
efficient operation of the economy. Their actions typically depend on 
self-interest and profit-making not conscience or fairness. In particular 
circumstances protection from unconscionable conduct will be entirely 
appropriate. But courts should, in my view, be wary lest they distort the

Id., at 596.

466 (1989) 16 N.S.W.L.R. 582 at 585-586.

467 Now reported in (1988) N.S.W. ConvR 155-378.



relationships of substantial, well-advised corporations in commercial 
transactions by subjecting them to the overly tender consciences of the 
judges.
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In the same case, Rogers A-J.A. too was cautious about intervention in a dispute 

involving commercial parties:468

Where the court feels it proper to intervene to determine essential terms 
of a commercial contract, in circumstances where the parties have failed 
to do so, it is essential to preserve a principled approach.

Austotel won the appeal on a majority decision (Priestley J.A. dissenting). The case 

illustrates the problems in a court determining whether particular behaviour is 

unconscionable, that is, whether it is merely commercially expedient or commercially 

unacceptable. It is arguable that the behaviour of Austotel was unconscionable given 

that Franklins had on two occasions confirmed its intentions in a letter and had 

proceeded to terminate one lease and spend money. This was the view of Priestley 

J.A.:469

. . . by the time Franklins complied with Austotel’s request to engross 
and sign the May letter to the funders, the time had passed where 
Franklins could proceed on the basis that Austotel had made it clear to 
Franklins that, while recognising that Franklins as matter of caution had 
not finally committed itself in a legal sense, Franklins was as a matter 
of practicality virtually certain to proceed and on the basis was itself 
prepared to represent to Franklins and to others that it was 
unconditionally bound to grant a lease of the premises to Franklins.

On the other hand wording such as that used in its letter of intent of March, 1988 that 

"we are unlikely to forgo the opportunity presented by the opening of ‘Bridgepoint’"470 

might leave some small room for doubt. Franklins indicated it had 25 leases to be 

signed which were ahead in time of the Austotel one. Franklins always had it in its

468 (1989) 16 N.S.W.L.R. 582 at 620-621.

469 Id., at 613.

470 Id., at 595.
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hands to remove any lingering doubt in the minds of Austotel by pushing for 

settlement of the issue of rents for the total area and signing the lease. Given the 

importance of having a large area such as that which was to be the subject of the lease 

trading from opening day, it is an argument that Austotel were being prudent in 

dealing with another potential tenant in the absence of a signed lease. Unlike the 

Mahers, who had done everything they had to do, Franklins had not. The decision of 

Kirby P. does leave open the possibility that had the parties been of unequal 

bargaining strength then the result might have been different. That there is an 

argument on the facts at to whether the conduct was unconscionable is not satisfactory 

for commercial interests. The case has done litde to clarify the picture after Waltons. It 

is not that the principles of equitable estoppel are unclear, but the facts which might 

found one are open to interpretation which does require the courts to exercise a moral 

judgment, hopefully informed by an understanding of commercial practice. The case 

illustrates well the elastic nature of the notion of unconscionable conduct and explains 

why any inclusion of the doctrine in the statutes has its critics. Underlying Kirby P.’s 

judgment appears to be policy on allocation of risks with the view that it is not for the 

courts to exercise their equitable jurisdiction where a large commercial party has 

access to appropriate advice and takes a commercial decision not to protect its legal 

rights. Indeed this might explain the difference in outcome from Waltons. Post 

Waltons, unconscionable conduct becomes the key to a successful claim of equitable 

estoppel but, as Austotel demonstrates, the issue of what is unconscionable in a 

commercial context is not always an easy one.
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E. MISTAKE

’’Special Disadvantage": Knowledge of the Other Party

If, as suggested above, we assume that most people in business are not illiterate, infirm 

or the like, then it is possible to hypothesise that Amadio’s "special disadvantage" 

might be found, if at all, in unfair use of knowledge by the other party. But if this is 

the case, "mistake" might provide grounds for a remedy. The issue of the other party’s 

knowledge came before the High Court in Taylor v. Johnson471 where a majority of the 

court, while recognising the common law’s inability to rectify a contract brought about 

because of unilateral mistake, held that equity could give an order rescinding the 

contract:472

if the other party is aware that circumstances exist which indicate that 
the first party is entering into a contract under some serious mistake or 
misapprehension about either the content or subject matter of that term 
and deliberately sets out to ensure that the first party does not become 
aware of the existence of his mistake or misapprehension.

This test focuses on the behaviour of the party in the stronger position and points to its 

knowledge of the other’s weakness as the basis on which equity intervenes. In its 

reasons for decision the High Court pointed to Torrance v. Bolton473 as a precedent and 

cited Canadian and United States’ authorities474 for the proposition that equity would 

restrain enforcement of a contract where to do so would be unconscientious on the 

basis of a mistake by one of the parties. Each of the Canadian cases cited involved

471 (1983) 151 C.L.R. 421.

472 Per Mason A.C.J., Murphy and Deane JJ. id., at 432.

473 (1872) 8 Ch. App., 118 at 124.

474 Op. cit., at 432: McMaster University v. Wilchar Constructions Ltd (1971) 22 D.L.R. (3d) 9 at 22 et seq\ 
Stepps Investments Ltd v. Security Capital Corporation (1976) 73 D.L.R. (3d) 351 at 362-364; Corbin 
on Contracts (1960) Vol 3, s. 608 at 671; Williston, s. 1573; Coleman v. Holecek (1976) 524 F. (2d) 532 
at 535-536; De Paola v. City o f  New York (1977) 394 N.Y.S. (2d) 525 at 527-528. The Restatement 
(Second)  o f  Torts (1977) s. 551(2)(e) also imposes a duty on contracting parties to correct any mistake 
which they know to be affecting the other party’s understanding of the position.
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parties to a commercial contract. In McMaster University v. Wilchar Construction 

Ltd475 the case concerned a tender in which a page had been left off by mistake 

thereby omitting a price escalation clause. Thompson J. in the Ontario High Court held 

that "equity does not require certainty" but "rather seeks the more broad and elastic 

approach by attempting to do justice and relieve against hardship",475 476 holding further 

that if the court found honest mistake it would afford relief "where it considers that it 

would be unfair, unjust or unconscionable not to correct it".477 The reasons for decision 

did not expound on when such circumstances might be held as arising, but the facts of 

the case point to equity intervening not just on the basis of mistake by one party, but 

on the unconscientious taking advantage of it by the other, aware of the mistake. 

Tiplady478 479 points to the difficulties caused by the court’s failure to articulate its reasons 

for decision in this and an earlier case, Imperial Glass Ltd v. Consolidated Supplies 

Ltd,419 where the opposite conclusion was reached. The difficulties come from the 

extent of knowledge which the offeree must possess such that it is unconscionable to 

accept the offer. If a quotation or a tender is wildly at odds with similar quotes or 

tenders, is it the offeree’s duty to ascertain the reason? As Tiplady points out480 

perhaps the offeror is deliberately undercutting its competitors or seeking to make a 

tax loss and on a practical basis it is easier, surely, for the offeror to check the 

quotation than for the offeree. In the commercial world it would seem reasonable to 

expect each party to be able to, and in fact to, protect its own interests given that is 

easier for the supplier of the information to check it than the recipient. Where it can be 

shown there was actual knowledge of the error, to the extent that the written contract 

patently does not reflect the bargained-for terms, it is probably not harming the

475 (1971) 22 D.L.R. (3d) 9.

476 Id., at 18.

477 Id., at 19. Cited as authorities for this proposition were Webster v. Cecil (1861) 30 Beav. 62; 54 E.R. 
812; Hartog v. Colin & Shields [1939] 3 All E.R. 566 (a case dealing with the "snapping" at an offer); 
A. Roberts & Co Ltd v. Leicestershire County Council [1961] 1 Ch. 555; [1961] 2 All E.R. 545.

478 Tiplady, D., "The Judicial Control of Contractual Unfairness", (1983) 46 M.L.R. 601 at 605-607.

479 (1960) 22 D.L.R. 2d 759.

480 Op. cit., at 606.
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interests of commerce for the court not to uphold those terms. But where there is only 

an assumption about the level of knowledge by the offeree this is a far more 

contentious area and one which requires a clearer statement of principles than in 

McMaster’s case. The decision in Stepps Investments Ltd v. Security Capital 

Corporation Ltd481 would seem to take matters even further. The issue concerned a 

contract for investments worth more than $2-million. There was a change in the 

agreement and although the court found neither fraud by the plaintiff or its solicitors 

nor even any actual knowledge of the defendant’s mistake it afforded relief on the 

basis that the plaintiffs "should have known of the mistake by the defendants".481 482 

Regrettably the judgment does not give clear reasons why there should be relief in 

such circumstances. It is a departure from the decision in McMaster because it does 

not suggest any abuse of superior knowledge and does suggest the imposition of a duty 

of care akin almost to a fiduciary duty, which is surely not what is wanted in 

commerce in such a circumstance.483 This is despite, and with respect to Grange J., 

who held that:484

It is not unreasonable, in my view, in modem commercial relations, to 
require the parties, where an important amendment is being made, to 
ensure that the knowledge of such amendment comes to the other side.

Kessler and Fine, writing in the Harvard Law Review, suggest that in the United States 

the notion of unconscionability has been particularly evident in the field of public 

construction contracts. Relief has been granted where the bids have been:485

481 (1976) 73 D.L.R. (3d) 351.

482 Id., at 364.

483 In Australia, the High Court has expressly disavowed any imposition of fiduciary duties in normal 
commercial contracts: Hospital Products Ltd v. United States Surgical Corporation (1984) 156 C.L.R. 
41 per Dawson J. at 149, Deane J. at 124-125; Moorgate Tobacco Co. Ltd v. Philip M orris Ltd (No. 2) 
(1984) 156 C.L.R. 414.

484 (1976) 73 D.L.R. (3d.) 351 at 364.

485 Friedrich Kessler and Edith Fine, "Culpa in Contrahendo, Bargaining in Good Faith, and Freedom of 
Contract: A Comparative Study", (1964) 77 Harv. L. Rev. 401 at 434-435.
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based on "honest" errors of calculation or computation . . . provided the 
errors were "excusable", had serious financial consequences and the 
nonmistaken party had not acting in reliance substantially changed his 
position to his detriment.

This does not impose an onerous obligation on the party who has sought the tender to 

check but on the other hand it does not bind one party to its mistake provided it can 

be demonstrated that the other party will not be harmed by the grant of relief. It is 

suggested this is a more commercially realistic approach than the approach in Stepps 

Investments Ltd v. Security Capital Corporation Ltd. Justice is done but unfair burdens 

are not imposed on the other side. Whether Australian courts would adopt an approach 

as expansive as that of the Canadians remains to be seen. The decision in Taylor v. 

Johnson was much more narrowly based. Taylor v. Johnson illustrates the way the 

courts can censure unconscionable conduct while appearing to use an existing rule of 

contract. But as the Canadian cases illustrate, an extension of the principle from that 

where there is knowledge of the other party’s mistake to one where there is an 

assumption would impose unreasonable burdens on parties in commerce.
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F. MISREPRESENTATION

The purpose of this section is not to explore the equitable doctrine of misrepresentation 

nor to consider generally the important role played by s. 52 of the Trade Practices Act 

(and State equivalents) in this area. Rather it is merely to highlight the difficulty 

presented by morality in commercial negotiations in the face of the understandable 

desire by each side to secure the most favourable outcome. There may well be 

elements of unfairness in one or other side’s behaviour. The issue for the courts is to 

consider the fine line between deception and acceptable tactics. The issue selected to 

illustrate this is "silence" in commercial dealings.

"Silence" in Commercial Dealings

Taylor v. Johnson and the Canadian cases cited above raised the more general issue of 

silence during commercial negotiations. Contracts uberrimae fidei and particular 

relationships such as trustee-beneficiary, solicitor-client and principal-agent raise duties 

of disclosure but there is no general duty to disclose information to the other side.486 

This has been made clear in a number of recent cases where there was an attempt to 

invoke s. 52 of the Trade Practices Act on the basis that all had not been revealed 

during the course of negotiations.487 The cases draw a distinction between conduct 

where the parties do not reveal all they know and conduct where there is apparently a 

clear intention to deceive. Thus in Lam v. Ausintel Investments Australia Pty Ltd 

Gleeson C.J. referred to arm’s length commercial negotiations as not imposing a duty 

on one party to reveal all its knowledge.488 * * 491 Likewise in General Newspapers Pty Ltd v.

486 Smith v. Hughes (1871) L.R. 6 Q.B. 597 at 604; W. Scott, Fe ll & Co. Ltd v. Lloyd (1906) 4 C.L.R. 572;
applied in Lam v. Ausintel Investments Australia Pty Ltd (1990) A.T.P.R. 140-990; Poseidon Ltd v.
Adelaide Petroleum N .L  (1992) A.T.P.R. 141-164 and General Newspapers Pty Ltd v. Telstra
Corporation (unreported, Fed. Ct., Davies, Gummow & Einfeld JJ., 22 September, 1993, No. G 83 of
1993).

491 Rhone-Poulenc Agrochimie S.A. v. U IM  Chemical Services Pty Ltd (1986) A.T.P.R. (Digest) 146-010; 
Lam v. Ausintel Investments Australia Pty Ltd (1990) A.T.P.R. 140-990; Poseidon Ltd v. Adelaide 
Petroleum N .L  (1992) A.T.P.R. 141-164 and General Newspapers Pty Ltd v. Telstra Corporation 
(unreported, Fed. Ct., Davies, Gummow & Einfeld JJ., 22 September, 1993, No. G 83 of 1993).

488 (1990) A.T.P.R. 140-990 at 50,880.
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Telstra Corporation, Davies and Einfeld JJ. indicated it was permissible for 

commercial people to use a "certain degree of ‘put-off’ , evasion or obfuscation"489 to 

resist disclosure of confidential information. Expressions such as "certain degree" 

indicate the standard is not an absolute one and the cases point to the need to consider 

the commercial setting. However, the position is not as uncertain as the foregoing 

might indicate. Bowen C.J. in Rhone-Poulenc Agrochimie S.A. v. UIM Chemical 

Services provided a useful test for determining when an omission might be regarded as 

misleading.490 He said there is a need to qualify an absolute statement which by itself 

is misleading and a duty is imposed to correct a statement which, though accurate 

when made, is rendered misleading by a subsequent change. In neither case is the duty 

cast an onerous one. Morality plays a role in this area, but on the cases involving 

sizeable commercial negotiations, there is no absolute duty to play fair by the other 

side.

Op. c i t , at 23.

490 (1986) A.T.P.R. (Digest) 146-010 at 53,047.
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COMMERCIAL REGULATION

A. INTRODUCTION 

Definition

Because this work is about "commercial dealings" some definition of "commercial 

dealings" is important. On one view "commercial dealings" are those which involve 

parties of some substance,491 not those between "small business"492 and large 

corporations. However, this work is using the expression "commercial dealings" to 

mean dealings between parties in the course of their business. This is done on the basis 

that legislation aimed at redress for "consumers" frequently excludes even small 

businesses 493 But where appropriate, a distinction is drawn between businesses which 

meet on equal terms and those which do not. The expression, "consumer 

entrepreneurs", has been used to describe proprietors of small business.494 The 

description of small business used in the Martin Report is useful. This is:495

I V

491 Priestley, L.J., "Contract - The Burgeoning Maelstrom", (1988) 1 J.C.L. 15 refers to commercial 
contracts as being between "commercial organisations of some size" or between a commercial 
organisation of some size and a non-commercial party (e.g. a government instrumentality) with sufficient 
economic power to be able to deal "on broadly equal terms", at 17.

492 A definition is discussed below.

493 As for example, Contracts Review A ct 1980 (N.S.W.) and s. 51AB Trade Practices Act 1974 (Cth).

494 L. Seth Stadfeld, "Comment on Proposed U.S. Franchise Legislation: A Search for Balance", (1992) 97 
Commercial Law Journal, 540 at 542.

495 The House of Representatives Standing Committee on Finance and Public Administration, A Pocket Full 
o f  Change: Banking and Deregulation (the Martin Report), A.G.P.S., Canberra, November, 1991, at p. 
246. B.L. Johns, W.C. Dunlop and W.J. Sheehan, Small Business in Australia - Problems and Prospects, 
Allen & Unwin, Sydney, 3rd edition, 1989 p. 2, define small business in terms of a statistical measure of 
size which varies with enterprise type: less than 20 employees for retailing and less than 100 in 
manufacturing. This was also noted by the Martin Report, ibid. For the purpose of this thesis a precise 
definition is not required, more the recognition that some of the difficulties encountered by business 
negotiators are a function of bargaining power which may be in turn a function of size. Difficulties may 
also be a function of market forces and economic need.



a business which is independently owned and managed and which is 
closely controlled by the owner/managers who also contribute most of 
the operating capital.
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Distinction between Commercial Parties and Consumers

The consumer movement and related law reform496 were a reaction to the common 

law’s difficulty in mending hard bargains and censuring harsh or unfair behaviour.497 

The resulting reforms distinguished between such behaviour when it came to the 

individual on the one hand and commercial parties on the other. This implies that 

society was content to condone behaviour considered inappropriate when dealing with 

the individual qua consumer or there was political pressure not to extend law reform 

beyond consumers or at least no pressure for reform 498 Where the parties do meet on 

equal terms there is little call for regulation through statutes and little scope for, and 

general reluctance by499 the courts to mend harsh bargains. But where the parties are 

unevenly matched the reasons for lack of regulation are less obvious. One explanation 

sometimes given is that in the consumer area there is often a very large disparity in 

bargaining power, but this lacks plausibility since inequality of bargaining strength 

exists too in the commercial arena, often in ways just as marked, although the basis of 

the inequality may be different. It may be that the community expects those in 

business to look after themselves and not invoke the aid of the courts when their

For example, Contracts Review Act 1980 (N.S.W.); s. 51AB Trade Practices A ct 1974 (Cth); s. 43 Fair 
Trading A ct (N.S.W.); s. 11A Fair Trading Act (Vic.); s. 39 Fa ir Trading Act (Qld); s. 57 Fa ir Trading 
Act (S.A.); s. 11 Fa ir Trading Act (W.A.); s. 15 Fa ir Trading A ct (Tas.).

497 H.G. Hanbury and R.H. Maudsley, Hanbury and Maudsley M odem  Equity, 10th edition, Sweet & 
Maxwell, London, 1976, at p. 629 note that the maxim caveat emptor is more widely applicable in 
commercial matters.

498 The former Chairman of the Trade Practices Commission, Professor R. Baxt, has noted "an apparent 
unwillingness on the part of State (and Territory) regulators for ‘their’ agencies to engage in activities 
that might have protected small business rather than pure consumers", R. Baxt, "The Role of 
Regulators", in C.A.J. Chaldee & C.J.G. Sampford (eds) Business Ethics and the Law, The Federation 
Press, Sydney, 1993, pp. 68-82 at p. 77.

499 This was the point made by Mr Justice Kirby in cases including Austotel Pty Ltd v. Franklins Selfserve 
Pty Ltd (1989) 16 N.S.W.L.R. 582 at 585, as noted above, and Beneficial Finance Corporation v. 
Karavas (1991) 23 N.S.W.L.R. 256 at 267.
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business dealings turn out badly.500 Certainly a commercial contract can have 

ramifications for a chain of people on both sides and any disturbance of it by the 

courts, perhaps some years after its formation, ought not be done lightly.

In some industries, long troubled by claims of harsh conduct, there is now 

regulation,501 although in some this is through voluntary codes only. Where commercial 

entities have been given little aid is in statutes aimed at unfair, harsh or 

unconscionable contracts generally.502 An opponent of an extension of the then s. 52A  

of the Trade Practices Act to commercial plaintiffs, the former Shadow Attorney- 

General, Peter Costello M.P., argued503 that the law of contract and equity and existing 

statutes were sufficient to remedy injustice in commercial contracts and that any 

widening of the section would mean it was the judges not the parties who were 

allocating the commercial benefit. Reluctance to regulate commercial dealings might 

also be explained by a political policy which seeks to create a climate favourable to 

business as free as possible from regulation, predicated on the assumption that 

regulation impedes business. Political pressure might also be a factor allowing those

The Hon. Sir Anthony Mason and S.J. Gageler, "The Contract", in P. Finn (ed.), Essays in Contract, 
Law Book Company, Sydney, 1987, pp 1-34, point to the "decline of freedom of contract as a 
paramount value except in relation to business and commercial arrangements", at p. 28. Sections 52 and 
51AA of the Trade Practices Act, 1974 (Cth) are something of an exception to this trend in that no 
limitation is placed on the type of plaintiff.

501For example, petroleum retail, banking, franchising and retail tenancy. Each is discussed below.

502 For example, Part IVA Trade Practices Act 1974 (Cth); Fair Trading Acts of the various states and the 
Contracts Review Act 1980 (N.S.W.). A notable exception to this is s. 275 of the Industrial Relations 
Act 1991 (N.S.W.).

503 Speech to the Australian Corporate Lawyers’ Association, Tuesday 28 July, 1992, "Who Bears 
Responsibility for Legal Costs?", at pp. 11-12
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with the power in the business world to hinder reform in their own interests.504 

Pengilley describes it as:505

misconceived logic . . .  to have strong laws which compel one to be 
honest in dealing with a particular class of persons (such as, for 
example, "consumers") and all types of skulduggery in relation to 
dealings with other groups or individuals.

This comment was made with particular reference to s. 52 of the Trade Practices Act. 

Unconscionable conduct does present a slightly different issue since it is not so much 

"honesty" which is at issue but a broader notion of morality. Further the determination 

whether something is "misleading" or "deceptive" is a question of fact506 but the 

question whether something is unconscionable is one of judgment. Nevertheless there 

is an argument for recognising that small business shares some of the difficulties of 

consumers, such as lack of appreciation of risks and the capacity to match the advice 

on the other side. Contracts of adhesion are just as much a problem for small business 

as for consumers. This is seen in the lack of capacity to bargain over the terms for the 

provision of much credit and goods and services and of commercial real estate leases, 

franchise agreements and the like. There is an issue as to why relief should be 

provided to "consumers"507 when the terms are unreasonably harsh but not to those in 

business since the opportunity to bargain the terms may be no greater. When

504 In 1984, a Green Paper, The Trade Practices A ct - Proposals fo r  Change, suggested raising the 
threshold sum in the Act’s definition of consumer from $40,000 to $200,000 thereby considerably 
improving the avenues for redress available to small business. But this attracted widespread opposition 
from the business community on the basis that commercial parties should be able to reach their own 
agreements and should therefore be free to contract out of the Act.

505 Warren Pengilley, "How to Change the Length of the Chancellor’s Foot [and the Paths it Treads] in 
Twenty Three Words or Less: The Statutory Prohibition on Misleading or Deceptive Conduct in 
Australia - A Model for Law Reform", 9th Commonwealth Law Conference, Auckland, New Zealand, 
April 16-20th, 1990, at p. 4.

506 Though there are some legal issues, for example, the question of whether the "reasonable person" test is 
applicable: Taco Co o f  Australia v. Taco Bell Pty Ltd (1982) 42 A.L.R. 177.

507 Johns et al, op. cit., at p. 25 cite a 1978 survey by the Bureau of Industry Economics (BIE), Finance fo r  
Small Business Growth and Development, Research Report 10 Canberra, Australian Government 
Publishing Service, (1981), which found that about 86 per cent of small firms were family firms. That 
being so the distinction between "consumer" and "business proprietor" is even more blurred. The 
distinction is based on the purpose (and in some instances, the size) of the transaction rather than 
attributes of the party involved in the transaction.
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unconscionable behaviour, however defined, results in the weaker party being forced 

out of business, this may leave not only the affected party but others, such as creditors, 

employees and shareholders to carry the loss. If it is within the capacity of the courts 

to assess whether behaviour is unconscionable with regard to consumers, we need to 

ask whether it is possible to the same in relation to commercial parties taking account 

of commercial practice.

Commercial Morality

His Honour Justice Brennan writing extra-judicially,508 suggests an important reason 

for the apparent double standard in this area. This is found in the links between 

personal morality and the moral standards which are reflected in the law and 

particularly in criminal and tort law. Commercial law, especially when corporations are 

involved, is not able to draw upon personal morality to the same extent because 

personal morality has not developed in a way capable of solving the complex problems 

which are involved in commercial dealings especially when intangible legal rights and 

the use of financial power are involved. Indeed consideration of directors’ duties and 

the requirement that long-term profit inform their decision-making illustrates that 

unless morality and ethics can be linked to corporate advantage through an enhanced 

public image or improved employee morale, for example, it may not have a place in 

the boardroom. Another writer509 points to historical links between commercial 

morality, contract law and commercial litigation on the one hand and equity whose 

links were in the land and family affiliations on the other, with the result that while 

contract law demanded honesty, notions of good faith were absent. Feinman510 suggests 

there is no "agreed set of principles and practices in commerce" and says many 

contract cases arise because "the parties do not share beliefs on what is appropriate

308 "Commercial Law and Morality" (1989) 17 M.U.L.R. 100 at 102-103.

509 Paula Baron, "Shells of Steel and Bodies of Pulp: Commercial Man, Commercial Morality", (1993) 11 
Law in Context 3 at 15.

510 Jay M. Feinman, "Critical Approaches to Contract Law", (1983) 30 U.C.L.A.L.Rev. 829.
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commercial behaviour".511 This is often strikingly seen in international commercial 

dealings, but there is no reason to believe that even a common culture is necessarily 

reflected in common business mores and practices. Indeed one party’s win, may be the 

other party’s loss.

Nevertheless, as has been noted the law does recognise standards of morality in 

commercial dealings512 513 and they underpin each of the heads of relief described earlier. 

The Canadian Supreme Court in LAC Minerals Ltd v. Corona Resources Ltd,5u a case 

dealing with confidentiality and fiduciary obligations between two mining companies, 

resisted the notion that business and morality were mutually exclusive or that finding a 

breach of fiduciary obligations in the case would "create uncertainty in commercial law 

or result in ad hoc morality determining the rules of commercial obligations".514 But 

unless there is an identifiable gain515 or censure for unconscionable behaviour, it is 

difficult to argue that business must consider others in their dealings.

Unconsdonability and Certainty

Relief based on unconsdonability particularly involving commercial negotiations is 

criticised as bringing into bargaining an element of uncertainty,516 taking away from

5,1 Id., at 837.

512 Cases noted above included Australia New Zealand Banking Corporation v. Westpac (1988) 164 C.L.R. 
662 at 673; Northside Developments Pty Ltd v. Registrar-General (1990) 170 C.L.R. 146; Interfoto 
Library Ltd v. Stiletto Visual Programmes Ltd [1989] Q.B. 433; Waltons Stores ( Interstate)  Ltd. v. 
Maher (1988) 164 C.L.R. 387.

513 [1989] 2 S.C.R. 574.

314 Id., at 579 per McIntyre and Sopinka JJ.

313 Such as may come from improved employee relations from working for what is perceived to be an 
ethical organisation. But whether that is sufficient in the face of gains made by a competitor’s unethical 
behaviour is problematic. Resolution of this issue is outside the scope of this work.

316 Sir Robin Cooke in a speech, "Fairness", to the Australasian Law Schools Association reproduced at 
(1989) 19 V.U.W.L.R. 2 suggested, at 3, that "the person appealing to certainty is really appealing for 
the more conservative solution".
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the freedom to contract.517 If this is because "unconscionability" is so broad an epithet 

as to be meaningless as a regulator of behaviour this is a valid point and is an 

argument for specific regulation. Certainty of legal principles is related to the reason 

why parties contract. This relates not only to the enforcement of the contract but also 

to the provision of appropriate remedies.518 Robert Goff L.J. in the Court of Appeal in 

Scandinavian Trading Tanker Co. A.B. v. Flota Petrolera Ecuatoriana (The 

Scaptrade)519 emphasised the importance of certainty taking the view that parties to a 

commercial contract were entitled to know where they stood to enable them to act 

accordingly perhaps with the aid of advice from a qualified lawyer because their action 

could have irrevocable and far-reaching consequences.520 This emphasis on the sanctity 

of the commercial contract underpins legal reasoning in England, with the instant case, 

an example in point.521 Treitel522 adopts this view indicating that legal doctrine is vital 

at the planning and drafting stage to enable the parties to allocate risk. This again 

points to unbargained-for disturbance of risks as at least one approach to considering 

issues of unconscionability in commercial dealings and a rationale for why it ought to 

be considered. If the rationale for regulation is to promote rational economic 

behaviour, to prevent unfair surprise and to promote bargained-for allocation of risk 

then some regulation can be seen as serving the interests of commerce. But this does 

require the regulators to have a clear understanding of the commercial context. If the

517 But note the argument by S.M. Waddams, discussed above, who argues there is undue rigidity in 
contract law because of failure to develop a general principle of unconscionability.

518 R. Bowles, Law and the Economy, Martin Robinson & Company Ltd, Oxford, 1982, at p. 128, states 
that "a system of contract law has not only to enable parties to exchange promises and establish 
obligation, but also to enable parties to have confidence that adequate safeguards are provided against 
breach by their contracting partners".

519 [1983] 1 Q.B. 529.

520 Id., at 540.

521 Davies J. in National Australia Bank Ltd v. Nobile (1991) 100 A.L.R. 227 at 229 observed that recent 
English cases such as, Scandinavian Trading Tanker Co AB  v. Flota Petrolera Ecuatoriana [1983] 2
A.C. 694 and Sport Intemationaal Bussum BV  v. Inter-Footwear Ltd [1984] 2 All E.R. 321, had 
demonstrated a "stance of strict respect for the sanctity of common law contracts" whereas courts in 
Australia had adopted "a wider view of the application of the principles of equity". However, as 
Interfoto Ltd v. Stiletto Visual Programmes Lid [1989] Q.B. 433 demonstrates, not all English courts 
adopt such a rigid approach.

522 G.H. Treitel, Doctrine and Discretion in the Law o f  Contract, Clarendon Press, Oxford, 1981, p. 3.
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argument is, that given a choice, certainty should prevail over morality, assuming 

morality means honest and fair behaviour, this is problematic. It assumes that justice 

and certainty are at opposite ends of the spectrum, a point which is at least arguable.523 

Some see the dominant position previously given to certainty as on the wane.524 This is 

evidenced, as we have seen at least outside England, by the growing availability of 

relief on grounds requiring the courts to make a moral judgment, such as economic 

duress, equitable estoppel and relief against penalties.

Allocation of Risks

As has been noted Waddams525 is one commentator who argues that relief on the basis 

of unconscionable conduct is in line with the theory of freedom of contract when it 

does away with some of the effects of unequal bargaining power. This line of 

argument proceeds on the basis that there can be no consensus ad idem when one 

party is not fully aware of the facts and the other party takes advantage of this. The 

underlying theory of freedom of contracts is distorted if one party takes advantage of 

the weakness of the other to reach a bargain which does not fairly reflect the economic 

risks it is bearing.526 But that the bargain made is not as good as another might have 

made does not mean it ought be struck down. More would be needed. There needs to 

be demonstrated abuse of a special weakness. This points to each case resting on its 

own merits. If the problem is industry-wide, market forces may be sufficient and if 

not, then this suggests the need for specific legislation aimed at removing a particular 

abuse. Economic theory presupposes that if one party makes high profits, others will

523 David Tiplady, "The Judicial Control of Contractual Unfairness", (1983) 46 M.L.R. 601 contends, at 602 
that, "far from being opposed, justice and certainty are close approximations or harmonious objectives". 
N.Y. Chin, Excluding Liability in Contracts, 1985, Butterworths, Singapore, p. 137, also argues that 
unconscionability "is at least theoretically consonant with the fundamentals of English contract law - it is 
not opposed to the sanctity of terms and freedom of contract".

524 Noted, for example, by Rogers C.J. Comm. D. in Banque Brussels Lambert v. Australian National Line 
(1989) 21 N.S.W.L.R. 502 at 523.

525 (1976) 39 M.L.R. 369.

526 Dennis Lloyd, The Idea o f  Law, Penguin Books, 1987, also argues that freedom of contract without 
equality of bargaining position is likely to be entirely one-sided with resulting "palpable . . . abuses", at 
p. 145.
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come into the market thus eliminating the high profits. In the context of the size of the 

Australian economy this may not always be the case and hence one basis for 

legislation is to deal with specific problems. Even in an economy the size of the 

United States there has been the need for legislation to deal with problems in certain 

industries such as retail petroleum franchises.527 528

Any intervention must not be on the basis merely of disappointed expectations. There 

will always be risks associated with commercial ventures. Profit is the reward for risk. 

There are plenty of cautionary statements about undue intrusion by the law into 

commerce:

Well meaning, paternalistic interference by the courts in the market 
place, unless authorised by statute or clear authority, transfers to courts 
the economic decisions which our law, properly in my view, normally 
reserves to parties themselves.

But where Parliament has determined there is a need for intervention to redress the 

effects of inequalities in bargaining strength, this gives some certainty in that 

companies can factor-in the potential effects of the legislation in their costs. Kirby P. 

in Beneficial Finance Corporation v. Karavas529 pointed to assessment of risks as a 

factor in the operation of the Contracts Review Act 1980 (N.S.W.). He indicated the 

need for financiers to take account of the operation of the Act and suggested a 

financier runs "little risk of ultimate loss"530 but suggested the position was very 

different for borrowers or their sureties where they were ill-educated or had little 

business experience.

Petroleum Marketing Practices A ct 1978 (codified as 15 U.S.C. 2801-2806).

528 Per Kirby P. in Biotechnology Australia Pty Ltd v. Pace (1988) 15 N.S.W.L.R. 130 at 133. In 
Knightsbridge Estates Trust Ltd  v. Byrne [1939] 1 Ch. 441 the court said that for the law "to tell 
businessmen what is reasonable . . . and to refuse to take into account the business considerations 
involved, would bring the law into disrepute" at 455.

529 (1991) 23 N.S.W.L.R. 256.

530 Id ., at 268.
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Regulation of Unconscionable Conduct in a Commercial Context

On the premise that the community requires moral behaviour in dealings between 

commercial parties, there are two broad issues. The first is to identify what behaviour 

is unacceptable, the second is to determine whether there are existing mechanisms for 

controlling that behaviour and if not, to consider how inappropriate behaviour might be 

regulated. This includes whether the concept of "unconscionable" ought to be extended 

to include what is better described as "harsh" or "unfair". Ought this be an area for our 

courts to mould or should this be left to the legislators? Whatever the final answer it is 

difficult to disagree with Sir Gerard Brennan’s argument for the development of 

"precise legal rules . . . informed by morality" rather than that "morality and 

idiosyncrasy vie for supremacy in a succession of ad hoc contests".531

Because the issue of unconscionable conduct in commercial dealings involves an 

understanding of commercial behaviour there is the question of the understanding of 

the courts532 533 of what is acceptable in the name of competition and good business. 

Kirby P. noted in Beneficial Finance Corporation Ltd v. Karavasm  that the 

"application of a very general standard (such as whether a contract is ‘unjust’) . . . 

involves a high element of personal judgment".534 This echoes other comments by his 

Honour Justice Brennan who identified twin dangers in the development of judge-made 

law by reference to moral values:535

1. the danger that a judge might mistake his or her own moral 
predilections for the moral imperatives which, by broad 
consensus, enjoy recognition and acceptance; and

Op. cit., at 102.

532 This was one of the criticisms of Peter Costello M.P. noted op. cit.

533 (1991) 23 N.S.W.L.R. 256.

534 Id., at 262.
535 Op. c it., at 101.



2. the danger that orderly development will be imperilled by the 
piecemeal dismantling of old principles without substitution of a 
new coherent body of doctrine.

Legislators too face a dilemma. If they prescribe a standard and then define it closely, 

this becomes fertile ground for lawyers to look for exceptions; if they prescribe a 

broad standard, such as "unconscionable conduct" and leave it undefined they risk a 

charge of uncertainty and piecemeal development through the cases. They also open 

the possibility that parties who have made a hard bargain will seek to avoid or delay 

their obligations with claims of "unconscionability". Further, where the statute 

apparently only mirrors the common law, there is an issue as to the purpose of the 

legislation. This is pertinent with regard to s. 51AA of the Trade Practices Act, which 

on its face leaves development of the law to the courts, even though there is now a 

legislative standard expressed in terms of the "unwritten law, from time to time, of the 

States and Territories".536 Sir Gerard Brennan’s twin dangers seem to be a problem 

whether development is left to the courts or to the Parliament if Parliament leaves the 

courts with a wide discretion. Industry self-regulation might be one answer to problems 

of consensus and recognition but this has its own difficulties, as discussed below.

115

536 S. 51AA T ra d e  P ra c tic e s  A c t  1974 (Cth). This is discussed in greater detail below.
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B. REGULATION THROUGH STATUTES AND CODES OF PRACTICE 

Introduction

Given the limited scope for, and reluctance by, the courts to intervene in commercial 

transactions involving harsh behaviour, other forms of regulation are needed if such 

behaviour is to be censured.537 This requires standards to be set to determine what is 

appropriate behaviour. Statutes could be used. They could be prophylactic and/or 

remedial, general or specific. Alternatively statutory regulation might be eschewed in 

favour of greater reliance on codes of practice to be adopted within specific industries 

where there has been criticism of abuse of market power. Finally, of course there 

could be a closing-off of avenues for relief on the basis of the cost involved to protect 

what is ultimately likely only ever to be a small number of plaintiffs, that is, on the 

basis of the net public benefit. Resort to the courts whether on the basis of a statutory 

right or common law is not always possible or desired either because of the costs 

involved or because of a general reluctance to resort to litigation in circumstances 

where there is an on-going commercial relationship. This can be one of the values of 

codes of practice, perhaps also coupled with industry-based alternative dispute 

resolution.

There were some statutes enacted,538 or proposed,539 in Australia chiefly in the early 

1980’s aimed at giving protection to participants in particular business arrangements. 

The intention was to go someway towards redressing bargaining imbalances where 

these result in harsh, unfair and possibly unconscionable conduct. This was done 

through specific measures such as a requirement for pre-contractual disclosures to try

537 Toohey J. in Louth v. Diprose (1992) 110 A.L.R. 1 drew a distinction between the courts’ power to set 
aside bargains which, "in the eyes of the judges . . . appear to be unfair, harsh and unconscionable" and 
the power exercised under legislation which "‘permits the courts . . .  a broad discretion to control harsh, 
oppressive, unconscionable or unjust contracts’ "[Cope, op. cit., p. 188], at 27.

538 For example, the Petroleum Retail Marketing Franchise Act 1980 (Cth); Petroleum Retail Marketing
Sites A ct 1980 (Cth); Petroleum Retail Selling Sites A ct 1981 (Vic.) and the inclusion of farm machinery 
and commercial vehicles within the Credit Acts 1984 (N.S.W., Vic. and W.A.), 1985 (A.C.T.) and 1987 
(Qld).

539 For example, the Franchise Agreements Bill 1986 (Cth).
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and catch conduct which might be described as "unfair" if not "unconscionable". For 

example, the Petroleum Retail Marketing Franchise Act 1980 (Cth) prohibited terms 

which were "likely to be impossible or unreasonably onerous to perform".540 Such 

legislation is typically reactive. Calls for reform follow complaints and by the time 

legislation is enacted there may already be business failures caused by a combination 

of ignorance or inability to protect interests on the one hand and possible misuse of 

market power on the other. Codes of practice also suffer from the problem of being 

brought into place after there have been complaints. This is not to say, however, that it 

would necessarily be preferable to have as an alternative general legislation which 

could catch conduct described as "harsh", "unfair" or "unconscionable" whenever it 

arises.541 Just as there is a price when a business fails because the terms imposed by 

the landlord or franchisor for example, are too harsh, so too there is a price in having 

legislative interference in the market. This price can come about in a number of ways: 

additional costs to the community as a whole if there is administration of the 

legislation through a statutory body; further clogging of the court system; possible 

protection of the inefficient or simply greater uncertainty as to what is not permitted in 

business. On the other hand legislation, such as a general prohibition on 

unconscionable conduct, has the advantage of catching conduct which is regarded as 

unacceptable in whatever circumstances it arises. If unfair, harsh or unconscionable 

conduct in the course of commercial retail tenancy dealings and franchise relationships 

is targeted either by statute or codes of practice there needs to be consideration as to 

why similar behaviour should escape censure when it arises in other circumstances. 

The answer might be one of practicability. Each is a recognised "industry" with 

industry bodies and an identified group of participants. Industry-specific statutes or 

codes catch identified problems without the uncertainty of a general prohibition on 

harsh or unconscionable conduct.

Outside the area of legislative activity there is the potential power of the government 

as a consumer of goods and services to bring about changes in the behaviour of its

540 S. 9.

541 Of the type seen in s. 51AB of the Trade Practices Act 1974 (Cth).
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suppliers where they act in a generally unfair way.542 This does not meet the issue of 

the government as supplier or customer imposing unreasonable terms nor does there 

appear to be much evidence that the government has used its considerable purchasing 

power to censure unfair suppliers.

542 This is suggested by Ross Cranston, "Reform Through Legislation: The Dimension of Legislative 
Technique", pp. 88-106 at p. 101 in Roman Tomasic (ed.), Legislation and Society in Australia, George 
Allen and Unwin, Sydney, 1980.
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C. GENERAL LEGISLATION

1. THE TRADE PRACTICES A CT  1974

The [Trade Practices] Act is the strongest and broadest weapon in the 
arsenal of any government in Australia for the regulation of general 
trading activities of corporations.543

Introduction

A decade after it was first suggested, the Trade Practices Act 1974 (Cth) included 

unconscionable conduct within its ambit, initially in a section aimed almost solely at 

consumers, s. 52A. In January, 1993, a new Part of the Act, Part IVA, commenced. 

Part IVA contains two sections. They are s. 51AA, which is new and s. 51AB which is 

the old s. 52A renumbered. Section 51AA widens the potential for commercial 

plaintiffs to bring an action under the Act for unconscionable conduct. Section 52A 

was introduced into the legislation in 1986 to protect consumers. The conduct caught 

in sub-section 51AB(2) extends to undue influence and allows the court to consider a 

range of factors which go beyond the narrow view of unconscionable conduct as found 

in Blomley v. Ryan544 and Commercial Bank o f Australia Ltd v. Amadio.545

The issue whether s. 52A should be extended to business was a controversial one. 

Ultimately Parliament chose, with the introduction of s. 51AA, to extend relief to 

parties who would be excluded under s. 51AB but to grant relief on a narrower basis. 

The wording is interesting in that the conduct caught is that which comes "within the 

meaning of the unwritten law, from time to time, of the States and Territories". The 

"unwritten law" in this context is the narrow equitable doctrine of unconscionable 

conduct. Rather than taking the opportunity to develop a principle of unconscionable

543 John Peden, "The Application of Legislation to the Commercial Dealings of the Crown" (1977) A.L.J. 
756 at 760.

544 (1954-1956) 99 C.L.R. 362.

545 (1983) 151 C.L.R. 447.
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conduct in relation to business dealings, Parliament has left developments to the courts. 

Apparently similar legislation, such as s. 51AB and the Contracts Review Act 1980 

(N.S.W.), provide wider grounds on which to base relief than is found in the equitable 

doctrine.546 Finn notes the capacity of s. 51AB to "marginalise the significance of 

much common law doctrine"547 but the common law doctrine is essential to s. 51AA. 

Section 51AA is an unsatisfactory compromise between those who favoured an 

extension of the unconscionability doctrine to commercial contracts and those who 

argued it would introduce too much uncertainty into commerce.

Background

The Committee to Review the Trade Practices Act 1974, (the Swanson Committee), in 

its Report published in August, 1976, recommended the inclusion of a section dealing 

with unconscionable conduct and recommended civil remedies only.548 It identified the 

disparity between the bargaining power of sellers and buyers as the source of the 

problem. The Committee called for detailed legislative guidelines on what should be 

regarded as unconscionable:549

Factors such as the commercial nature and setting of the practice, the 
complexity of any contemplated or executed transaction and the relative 
ability of the parties to understand that transaction and protect their 
interests would be relevant.

Holland J. in Sharman v. Kunert [1985] 1 N.S.W.L.R. 225, one of the first successful cases involving 
relief under the Contracts Review A ct 1980 (N.S.W.), appeared to use "unjust" interchangeably with 
"unconscionable" but noted the Act meant the court was not bound by "established doctrines" nor was he 
restricted "to a consideration of the principles" of Commercial Bank o f  Australia v. Amadio, at 231.

547 Paul Finn, "Statutes and the Common Law", (1992) 22 W.A.L.R. 7 at 25.

548 The Report of the Committee to Review the Trade Practices Act, 1974, (the Swanson Committee) at
para. 9.59.

549 Id ., at para. 9.62.
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The Committee noted that most submissions regarding harsh or unconscionable 

contracts had been based on a draft ordinance550 prepared for consideration in the 

Australian Capital Territory. It said551 it had deliberately used "unconscionable conduct 

or practices" rather than "unconscionable contracts" because of the argument that 

conduct in relation to contracts might not fall within the ambit of the contract itself 

and hence avoid the reach of the Act. Further, "conduct" catches circumstances such as 

pre-contractual negotiations which may contribute to a subsequent contract being 

regarded as unconscionable.552 The Committee rejected submissions that it should 

recommend a general prohibition on "unfair" conduct as found in s. 5(a)(1) of the U.S. 

Federal Trade Commission Act 1914 on the basis that it could "result in a considerable 

degree of uncertainty in commercial transactions".553 For a similar reason it rejected the 

inclusion of the concept of "harsh" as well as unconscionable conduct.554 The 

Committee noted that unconscionability was a standard, distinct from misleading or 

deceptive conduct: one which had been developed by the courts in their equitable 

jurisdiction and which already had a place in specific legislation such as s. 88F of the

N.S.W. Industrial Arbitration Act 1940 and the various money-lending and hire- 

purchase Acts of the States and Territories.555

Inclusion of Unconscionable Conduct in the Trade Practices A ct

However, it was not until 1 June, 1986 following the passage of the Trade Practices 

Revision Act 1986 (Cth),556 that unconscionable conduct was included within the scope

Law Reform (Harsh and Unconscionable Contracts) Ordinance 1976 (A.C.T.).

551 Op. cit., at para. 9.61.

552 As for example the circumstances in George T. Collings (Aust.) Pty Ltd v. H.F. Stevenson (Aust.) Pty
Ltd (1991) A.T.P.R. 141-104 where although a term was impugned, events during the pre-contractual 
negotiations formed an important element of the court’s finding.

533 Op. cit., at para. 9.58.

354 Id., at para. 9.61.

333 Id., at para. 9.60.

556 S. 22 of that Act introduced s. 52A into the principal Act.
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of the legislation in the form of s. 52A. In his Second Reading Speech, the Attorney- 

General, the Hon. Lionel Bowen, noted the criticism of the introduction of a section 

dealing with unconscionable conduct because of uncertainty. He rejected this criticism 

on the basis that it had been in State Acts for a number of years and in New South 

Wales for six without leading to a "plethora" of litigation. The Attorney-General 

indicated industry support for the inclusion of unconscionability in the Act provided it 

was confined to consumers.557

Definition

The legislators left "unconscionable conduct" undefined in s. 52A, but instead listed 

criteria to which the Court may have regard. These criteria give the court greater scope 

for relief than the equitable doctrine as identified in Amadio.558 No limit was placed 

upon the matters which may be taken into account. Those specified reflect the 

equitable principles developed in connection with "pressure" cases, undue influence 

and catching bargains but they also open the way for the court to examine conduct in 

terms of whether it was harsh or unfair. They emphasise a procedural 

unconscionability approach but not to the exclusion of an examination of the terms of 

the contract itself. The Explanatory Memorandum to the Revision Bill referred to 

Deane J .’s judgment in Commercial Bank o f Australia Ltd v. Amadio:559

Unconscionable dealing looks to the conduct of the stronger party in attempting 
to enforce, or retain the benefit of, a dealing with a person under a special 
disability in circumstances where it is not consistent with equity or good 
conscience that he should do so. The adverse circumstances which may 
constitute a special disability for the purposes of the principle relating to relief 
against unconscionable dealing may take a wide variety of forms and are not 
susceptible to being comprehensively catalogues [sic] . . .  the common

House of Representatives, Parliamentary Debates, Vol. 147, 19 March, 1986, p. 1751.

558 The criteria are: the relative strengths of the bargaining positions; whether there were conditions that
were not reasonably necessary for the protection of the legitimate interests of the corporation; the level 
of understanding by the consumer of any documents; whether any undue influence or pressure or unfair 
tactics were used; and the amount for which, and the circumstances under which, the consumer could 
have acquired identical or equivalent goods or services.

559 (1983) 151 C.L.R. 447 at 474-5.
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characteristic of such adverse circumstances seems to be they have the effect of 
placing one party at a serious disadvantage vis-k-vis the other.

In the first reported case on s. 52A, Zonejf & Anor v. Elcom Credit Union,560 Hill J. 

noted the definitional difficulties indicating it was not appropriate to attempt one but 

did so:561

conduct will be unconscionable where the conduct can be seen in 
accordance with the ordinary concepts of mankind to be so against 
conscience that a court should intervene. At the least the conduct must 
be unfair.

What Hill J. did not do was attempt to define the circumstances which will give rise to 

a successful claim of unconscionable conduct. This is the difficult issue given that 

each case must be judged on its facts and it is the problem with a statutory norm of 

conduct especially, as discussed above, in a commercial setting. His Honour noted562 

the comparison with equity citing in particular Blomley v. Ryan and Amadio but 

referred only to "inequality of bargaining power or absence of the ability to bargain 

freely" rather than the "special disability" indicated by Deane J. in Amadio. Hill J .’s 

use of "unfairness" is indicative of the wide meaning given to "unconscionable" in this 

section. In his Second Reading Speech on the Trade Practices Amendment Bill 1986, 

the Attorney-General had indicated that the section was directed at conduct which "is 

clearly unfair or unreasonable".563 This gave a broader meaning to "unconscionable" 

than is recognised in Amadio and Blomley v. Ryan. As has been noted,564 while 

unconscionable conduct may well be described as "unfair", the converse is not

560 (1990) A.T.P.R. 141-009.

561 Id., at 51,158.

562 Ibid.

563 House of Representatives, Parliamentary Debates (1986) Vol. 147, at p. 1627. The Explanatory
Memorandum to the Trade Practices Revision B ill 1986 also indicated that it was intended under para, 
(d) that the court consider unfair tactics used in business.

564 See section on "Fairness" above.
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necessarily the case. It also again raises the issue of by whose standards is the conduct 

being judged.

A guide to s. 52A published by the Trade Practices Commission in March, 1987 gave 

instances of the type of activities which would not be reasonable for the protection of 

a "corporation’s legitimate interests".565 One of these was the repossession of goods on 

hire purchase when there were only a few payments outstanding. This example makes 

it clear that the determination of unconscionable conduct under s. 51AB need not focus 

only on the "special disability" of one of the parties but could catch the operation of 

standard form contracts. Since the publication of that guideline, the problem of such 

repossessions has been addressed more directly in the Credit Legislation of the various 

states.566 However, the Credit Legislation is also confined to "consumers".567 There 

seems no reason in principle why the repossession of goods, in similar circumstances, 

from business debtors might not also not be regarded as unnecessarily harsh if there 

was a reasonable chance of recovering the outstanding payments. Indeed if the item 

repossessed were an essential piece of machinery for example, the ability of the 

business to survive could be jeopardised for the sake of a relatively small debt. But as 

will be discussed, the extension of relief under the Act, in the form of s. 51AA, would 

not assist a business debtor in this situation unless the courts expand the equitable 

doctrine. This guideline relates to the operation or termination of the contract rather 

than its formation. The equitable doctrine of "unconscionability", as has been 

discussed, concerns events surrounding the formation of the contract. The broad notion 

of unconscionability underpins relief against forfeiture but references to Amadio in the 

Explanatory Memorandum suggest it is the equitable doctrine which is intended. This 

is a point which needs clarification by the courts.

Para. 52A(2)(b) now para. 51AB(2)(b).

566 Section 110 Credits Acts 1984 (N.S.W.)(Vic.)(W.A.); Credit Act 1985 (A.C.T.) and s. I l l  Credit Act 
1987 (Qld).

567 See definition of "credit sale contract" (s. 5(1)) and sub-ss. 13(4) and (5) Credit Act 1984 (N.S.W.); 
Credit Act 1984 (W.A.) and Credit Act 1985 (A.C.T.); sub-s. 5(1) and para. 13(4)(a) Credit Act 1984 
(Vic.); (sub-s. 7(1) and sub-ss. 15(4) and (5) Credit A ct 1987 (Qld).
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Section 51AB - Limited in its Application

Although s. 51AB uses "conduct" rather than "contracts", nevertheless there must be a 

connection between the conduct and the supply or possible supply of goods and 

services: Zoneff & Anor v. Elcom Credit Union Limited.56* Section 51AB is limited in 

its application through the definition of "goods or services" in sub-sec. 51AB(5) to 

those of a kind ordinarily acquired for "personal, domestic or household use or 

consumption".* 569 570 This differentiates s. 51AB from those sections dealing with 

"consumers" where consumer is defined in terms of s. 4B to include the supply of 

goods where the cash price is less than $40,000 and the goods are not for re-supply or 

to be used up or transformed in trade or commerce, in the course of a process of 

production or manufacture or of repairing or treating other goods or fixtures on land. A 

commercial party can bring an action only if the goods or services acquired fall within 

the requirements of sub-ss. 51AB(5) and (6). On its face therefore s. 51AB is 

inapplicable to most commercial dealings. However, "personal, domestic or household 

use or consumption" has been read expansively to provide a remedy where the supply 

has been between corporations in a commercial context but involving goods of a type 

which a household might also acquire. Thus in Carpet Call Pty Ltd v. Chan510 the 

supply of a domestic-grade carpet to a nightclub fell within the definition of a 

consumer transaction because such carpet is a product ordinarily supplied for domestic 

use.

The fact that the section is restricted to "consumers" has not prevented it from being 

pleaded in cases involving commercial parties. For example, in Tri Global (Aust.) Pty 

Limited v. Colonial Mutual Life Assurance Society Limited571 Tri Global sought 

interlocutory relief to restrain Colonial Mutual from terminating on seven days notice,

(1990) A.T.P.R. i41-009 at 51,158 per Hill J. This finding was affirmed by the Federal Court on appeal 
in (1990) A.T.P.R. 141-058 at 51,746.

569 Sub-s. 52A(5).

570 (1987) A.S.C. 155-553.

571 (1992) A.T.P.R. 141-174.
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as permitted under a term in their contract, Tri Global’s appointment as a Managing 

Agent Tri Global claimed, inter alia, that the length of notice was unreasonable and 

hence was unconscionable in breach of s. 52A. Spender J. denied relief partly on the 

inapplicability of s. 52A to proceedings which were of a "commercial character".572 His 

Honour also doubted, obiter, that the broad principle of unconscionability could assist 

Tri Global. The basis for his reasons here related firstly to his view that 

"unconscionability is concerned with the formation of an agreement rather than its 

termination"573 and secondly, citing Mason J.’s judgment in Amadio,574 that 

unconscionability is usually concerned with circumstances where one party was at a 

manifest disadvantage in relation to the other because of factors personal to that party. 

(An additional factor was that an injunction would impinge on the rights of third 

parties who had not been heard.) Although Spender J. described Colonial Mutual’s 

conduct as "peremptory and . . .  in a sense predatory",575 for the reasons described 

above he regarded the doctrine of unconscionability as holding little comfort. His 

Honour’s reasoning suggests that s. 51AA, had it been enacted, would also have been 

of little assistance.

Section 52A - Successfully Invoked in a Commercial Matter

Despite s. 52A’s apparently restrictive application, it was successfully pleaded in a 

case involving the provision of services between two commercial parties. A term in a 

standard form RES I contract was found unconscionable in breach of both the Trade 

Practices Act and the Fair Trading Act 1985 (Vic.)576 in George T. Collings (Aust) Pty 

Ltd v. H .F. Stevenson (Aust) Pty Ltd.511 Each party was a corporation, the defendant 

held $ 15-million in real estate, and the subject matter of the contract was non

572 Id., at 40,381.

573 Id., at 40,382.

574 (1983) 151 C.L.R. 447 at 461.

575 (1992) A.T.P.R. 141-174 at 40,382.

576 Ss. 52A and 11A respectively.

577 (1991) A.T.P.R. 141-104.
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residential property, colourfully described as a "starter factoryette".578 The contract was 

an exclusive sole agency agreement but a term in it had the effect of creating a general 

agency of indeterminate length. The court was satisfied that the provision of real estate 

services did amount to the provision of services within the meaning of the Act.579 

There were several notable features about the finding. The business manager of the 

defendant was described as "a competent commercial person"580 and the defendants had 

$ 15-million worth of real estate. An unequal bargaining position came about because 

the plaintiff knew the manager was relying on it to be utterly frank and honest. Further 

when the defendant’s manager erred as to the effect of the term she was assured by the 

plaintiff that she was correct and "became even less equal as a bargainer with 

Codings".581 This was an important finding because it was necessary to undo the 

binding effect of the contract and it demonstrates that it is not necessary for the parties 

to be at a disadvantage at the outset of their negotiations. The court based its finding 

partly on the requirement for full and open disclosure which was not given; the fact of 

a fiduciary relationship; the defendant’s reliance on the plaintiff; that there was a 

misrepresentation and finally on the basis of the term itself. The court found it "was 

submerged in fine print";582 that the term was inconsistent with the heading on the 

agreement and that it was unconscionable "to embed in a pro forma contract, a term 

inconsistent with its stated purpose".583 The court found further that it was "an 

ingredient of the unconscionability"584 that there was a contingent liability to pay 

commission for an indeterminate period. The court determined that the term was 

unconscionable in the context of equity and the statutes. Colling’s case illustrates that 

s. 51AB can be used by business plaintiffs perhaps in those circumstances where the

378 Id., at 52,618.

579 Id., at 52,623.

580 Id., at 52,624

581 Ibid.

582 Id., at 52,622.

583 Ibid.

584 Id ., at 52,623.



128

necessary disability comes about because of knowledge held by one side. This also 

suggests a wider view of "special disability" than was apparent in Deane J.’s judgment 

in Amadio, that the "personal factor" need not be disabling outside the context of the 

transaction in question and that the legislation can be used to catch harsh terms in 

standard form commercial contracts where there appears to have been no opportunity 

to bargain those terms because of some disability.

The T.P.C. Report

The issue of a possible extension of s. 52A to cover commercial transactions 

generally585 was addressed in the report of the Trade Practices Commission to the 

Attorney-General and the Minister for Small Business and Customs presented in July, 

1991 (The T.P.C. Report).586 The T.P.C. Report followed the January 1990 report of 

the House of Representatives Standing Committee on Industry, Science and 

Technology (the Beddall Committee), Small Business in Australia: Challenges 

Problems and Opportunities,587 which recommended that s. 52A be extended to 

commercial transactions noting588 that disparities in bargaining power could 

disadvantage small businesses as much as consumers. The recommendations called589 

also for the inclusion of retail/commercial tenancy agreements in any extension. This 

followed a submission to the Inquiry from the Shopping Centre Tenants Association590

585 Where unconscionable conduct relates to transactions involving goods and services the nature of the 
customer is irrelevant provided the goods are "of a kind ordinarily acquired for personal, domestic or 
household use" (s. 51AB(5)) unless they are also acquired for the "purpose of re-supply or for the 
purpose of using them up or transforming them in trade or commerce" (s. 51AB(6)). Transactions which 
fall undo- this definition are not, it is submitted, generally likely to be the type for which small 
businesses would need any protection.

586 Trade Practices Commission, Unconscionable conduct and the Trade Practices A ct Possible extension 
to cover commercial transactions, (The T.P.C. Report), Report of the Trade Practices Commission to the 
Attorney-General and the Minster for Small Business and Customs, Australian Government Publishing 
Service, Canberra, July, 1991.

587 Australian Government Publishing Service, Canberra, 1990.

588 Op. cit., at para. 4.14.

589 Id., at para. 4.16 and para. 4.79.

590 Noted id ., paras 4.46 e t  seq .
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which drew attention to a number of matters which is believed were due to disparities 

in bargaining power citing disproportionately high rents and rent increases and costs 

borne by tenants which it believed ought be borne by the centres.

The Trade Practices Commission had, prior to the Beddall Committee’s findings, 

already begun examining the issue of whether there ought be an extension of the 

unconscionable conduct provisions to include commercial transactions and this had 

been raised in a number of discussion papers including one on the petroleum industry 

(October 1988); in the rural sector (August 1989) and in regard to abuses of market 

power generally (February 1990).591 The Commission identified its task as determining 

whether an extension of s. 52A would best aid small business or whether the status 

quo, in the form of relief provided through equity, ought be maintained or whether 

there was a need for separate legislation. In July, 1991 it issued its report592 and 

rejected any extension of s. 52A to cover small business on the basis that small 

business and consumers are "fundamentally different" but did recommend a separate 

part to regulate commercial conduct. The T.P.C. Report discussed the nature of the 

problems faced by small business especially when dealing with large corporations. The 

problems identified were wide-ranging and mirrored the Beddall Committee’s findings. 

The Commission noted that it had received "a stream of complaints"593 from small 

business and that many felt there was a need for general protection against 

unconscionable conduct which arose from disparities in bargaining power. The 

submissions reflected the difficulty in this area in distinguishing between morally 

reprehensible conduct and that which is merely commercially opportune. The fact, as 

the T.P.C. Report noted, that the buyer of a rural producer’s crops is able to offer low 

prices because the producer has little choice but to sell at that time may well be 

explained by the theory of supply and demand. If such behaviour ought to be 

controlled, then there is the question of whether this is best achieved through the new 

s. 51AA, or whether Part IV is the appropriate mechanism or whether there should be

The T.P.C. Report, op. cit., pp. 1-2.

592 Noted op. cit.

593 Id ., at p. v.
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some other form of external control such as government-regulated floor prices which 

answer the issue directly. This raises an additional issue of the potential for the 

legislation, aimed at encouraging competition, being used to prevent the free-flow of 

market forces. One answer to this is that unconscionable conduct, appropriately 

identified, is different from the straightforward application of market forces and it is 

the abuse of market power not the mere application of it. To this extent there is 

nothing inconsistent with the Trade Practices Act attempting to control such behaviour. 

It is one thing to argue this in theory, it is another to be certain of identifying it in 

practice. The evidence needed may be a mixture of economic theory and commercial 

practice.

Part IV - Its Relationship to Unconscionable Conduct

The T.P.C. Report identified594 the need for an economic analysis since at the heart of 

the Act is the aim of maximising market efficiency. The Report took the view that an 

unconscionable transaction is essentially an involuntary one and it is this 

involuntariness which causes a distortion. When small business proprietors choose to 

enter commerce, they are aware that their size means they lack bargaining strength. 

But when small business can protect itself then the Report recommended595 that any 

attempt to regulate harsh but legitimate conduct as unconscionable would be 

inconsistent with the aims of the Act and could not be justified on economic grounds.

The T.P.C. Report noted that the doctrine of "unconscionability" is about moral issues 

which are subjective and hence set "apart from most areas of law which utilise 

objective principles",596 referring in particular to the distinction between issues under 

Part IV of the Act which are dealt with objectively by considerations of the effect of 

behaviour on markets and competition compared with issues "on a moral level . . .  in a

594
Id., at p. vi.

595 Ib id .
596 Id., at p. iii.
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single transaction between two parties'*.597 It found some potential for relief in Part 

IV598 indicating that Part IV can have the effect of protecting an individual affected by 

the competitive process and cited599 Queensland Wire Industries Pty Ltd v. Broken Hill 

Pty Co. Ltd.600 Yet the benefit to QWI was an incidental effect of the section and such 

individual protection is not the main thrust of this Part. The behaviour of BHP 

attracted the operation of the Act because there is a policy underlying Part IV that 

competition is to be encouraged in the interests of the market place generally or as 

Mason C.J. and Wilson J. said in the case, "the object of s. 46 is to protect the 

interests of consumers".601 The Report did suggest that the High Court’s decision "may 

create tensions with the legislative intention of section 46" and suggested:602

[t]his is an issue which the Government should address in conjunction 
with assisting the position of small business in cases of unconscionable 
conduct.

On any current interpretation of "unconscionable conduct" it is unlikely it would have 

provided the basis for relief to QWI. Part IV cannot be regarded as being a suitable 

vehicle for controlling conduct which occurs because of a disparity of bargaining 

strength on a one-to-one basis and this is the point made in the T.P.C. Report.603 

Ability to invoke s. 46 is also restricted by the interpretation of "market". There 

remains a question, for example, as to whether a single tenant in a shopping centre can 

succeed in a dispute with the landlord on the issue of whether the shopping centre

597
Ibid.

598 Id., at p. iv.

599 Id., at p. v.

600 (1989) 83 A.L.R. 577. The case concerned BHP’s refusal to supply to QWI one of its products at a price 
which would enable QWI to compete with a BHP subsidiary company.

601 Id., at 585.

602 The T.P.C. Report, op. cit., at p. 4.

603 Id ., at pp. iii-iv.
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constitutes a market.604 Even if it did constitute a market, s. 46 is breached when a 

corporation takes advantage of its power to eliminate or substantially damage a 

competitor;605 prevent the entry of a person into that market;606 or deter or prevent a 

person from engaging in competitive conduct in that or any other market.607 608 It seems 

difficult to see how the imposition of harsh contractual terms on tenants, for example, 

contravenes any of these. A recent case, Natwest Australia Bank Ltd v. Boral Gerrard 

Strapping Systems Pty Ltcf0* further illustrates that merely being in a position of 

market strength and as a result able to use that dominance to achieve an end (here 

securing the payment of a debt) is insufficient for relief under s. 46 nor is it sufficient 

of itself for a successful claim of unconscionable conduct. However, it ought to be said 

that the claim of unconscionable conduct failed because the pleading was 

"embarrassingly vague"609 rather than on the basis that the conduct did not constitute 

unconscionable conduct, since that issue was not argued.

Another case involving harsh behaviour illustrates the limitations of s. 46 and also 

serves to suggest little potential for relief arising from Part IVA. This was Berndon 

Investments Pty Ltd v. Fitzroy Island (S.A.) Pty Ltd610 concerning an attempt by the 

operator of Fitzroy Island, who also operated day-trips to the island, to impose very 

onerous conditions for the use of the island on Berndon, another operator of day-trips. 

Fitzgerald J. refused to grant an interlocutory injunction to restrain the respondent from 

deterring or preventing the applicant access to a jetty at the island. The basis for his 

refusal was that Berndon was unable to demonstrate there was a market or sub-market

In Persian M agic Carpets Pty Ltd v. Ipoh Garden (Australia) Pty Ltd (1989) A.T.P.R. 140-935 Forster J. 
described the issue as "a sufficiently viable question as to require its resolution at trial and not at this 
point of time", [matter concerned an interlocutory injunction] at 50,168.

605 S. 46(l)(a).

606 S. 46(l)(b).

607 S. 46(1 )(c).

608 (1992) A.T.P.R. 141-196.

609 Id., at 40,645.

610 (1983) A.T.P.R. 140-400.
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relating to or including tours to the island. While the respondent’s conduct might be 

described as "unfair", "unreasonable", "harsh" and/or "onerous", this does not mean 

there is any reason for the law to intervene. The respondent made a commercially- 

sensible decision from its perspective. Certainly it made use of its bargaining strength, 

but it is difficult to find any basis for a successful unconscionability argument

Market Distortion: Underlying Argument for Regulation

The T.P.C. Report used "unconscionable conduct" in its narrower meaning although 

not entirely synonymously with "unconscionable bargains". It referred to "the relevant 

doctrines . . .  of unconscionable bargains, undue influence and economic duress"611 as 

a "starting point for an examination of the nature of unconscionable conduct".612 The 

Report adopted the assumption that it is the weakness of one of the parties which 

results in an involuntary transaction and that this distorts the market.613 It was this 

argument which the Commission saw as the strongest in favour of regulation together 

with certainty through statutory control, community awareness of the conduct and 

limited financial assistance for small business.614 Further it suggested that rather than 

an extension of s. 52A, or the use of Part IV or Part V to address the difficulties faced 

by small business, that if there was a need for regulation, a new part of the Act might 

be more appropriate with objectives different from either Part IV or Part V.615 There 

was a model in Article 2-302 of the United States Uniform Commercial Code. But as 

has been noted, U.C.C. 2-302 has provoked considerable controversy.616 The Report

6.1 The T.P.C. Report, op. cit., at p. iv.

6.2 Ibid.

613 Id., at p. vi.

6,4 /fit, at p. vii.

615 Ibid.

616 The leading article in this area is A.A. Leff, "Unconscionability and the Code - The Emperor’s New 
Clause" (1967) 115 U.Pa. L. Rev. 485, who criticises the section as promoting guesswork, at 546. See 
also R.A. Hillman, J.B. McDonnell & S.B. Nickles, Common Law and Equity under the Uniform  
Commercial Code, Warren, Gorham and Lamont, Boston, 1985; Donald B. King, The New 
Conceptualism o f  the Uniform Commercial Code, Saint Louis University School of Law, 1968, argues 
that it promotes "a new business ethic", at 69; M. P. Ellinghaus, "In Defense of Unconscionability",



also noted617 the existence of relevant State and Territory legislation regulating specific 

practices and also the use of Codes of Conduct. It concluded with the recommendation 

that the Act be amended to include a new part to regulate unconscionable conduct in 

commercial transactions. This was done with the passage of Part IVA and the addition 

of s. 51AA which became effective on January 21, 1993.

Before the introduction of s. 51AA there was considerable controversy about widening 

s. 52A to include commercial plaintiffs as had been foreshadowed by the Attorney- 

General. The former Chairman of the Trade Practices Commission, Professor Baxt, 

suggested it would "undermine the fundamental principles of the Trade Practices Act 

as enunciated in the High Court decision in the Queensland Wire case".61* The then 

Shadow Attorney-General, Peter Costello, in the debate on the Trade Practices 

Legislation Amendment Bill 1992 noted that he had "argued strongly and strenuously 

against"619 extending the s. 52A to all commercial contracts. When the Bill was 

introduced the new section was considerably weaker than had been anticipated since it 

added nothing to the existing equitable principles nor did it achieve the T.P.C. Report’s 

conclusion that a new part would "increase the predicability and certainty" of the 

application of equitable principles by the courts in relation to commercial 

transactions.620

Section 51AA - "the unwritten law"

The inclusion of s. 51AA means an action under the statute for unconscionable 

conduct is not denied to commercial plaintiffs, there being no restriction on the basis 

of the nature of the transaction or attribute of the plaintiff. In this sense, s. 51AA

1 3 4

(1969) 78 Yale L.J. 757; J.E. Murray, "Unconscionability: Unconscionability", (1969) 31 Pitt. L. Rev. 1; 
J.A. Spanogle Jnr, "Analyzing Unconscionability Problems", (1969) 117 U.Pa. L. Rev. 931.

617 The T.P.C. Report op. cit., at p. viii.

618 The Australian Financial Review, Letters, 5 August, 1992 at p. 19.

619 House of Representatives, Parliamentary Debates, Vol. 187, 12 November, 1992, at p. 3296.

620 The T.P.C. Repeat, op . c it . , at p. viii.
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resembles s. 52 in that it prohibits corporations in trade or commerce from engaging in 

a particular type of conduct, in this case, "conduct that is unconscionable". But where 

s. 51AA differs significantly from s. 52, is that the conduct is determined by reference 

to "the unwritten law, from time to time, of the States and Territories". Section 52 

extended the law,621 and on its face the only changes brought about by the new section 

are the potential for the Commission to intervene and the availability of statutory and 

administrative remedies. The section is notable for its apparent attempt not to alter the 

law through its use of the expression, "unwritten law". This was made clear in the 

Explanatory Memorandum and the Attorney-General’s Second Reading Speech which 

indicated that the section:622

will not extend the equitable principles of unconscionability beyond 
their current limits. All transactions covered by the new provision are 
already covered by the equitable doctrine.

The legislators chose to leave developments in this area to the courts. Clarity would 

have been aided by the use of the phrase, "the rules of common law and equity", 

directing the reader to the source of the law, rather than "unwritten law" which is a 

misleading expression at least to the layperson. There is a further issue of the role of 

the unwritten law "of the States and Territories" in a Commonwealth statute. It points 

to the potential for differing interpretations of the section between the jurisdictions as 

the equitable doctrine is developed in the States and then applied in the State courts 

exercising a federal jurisdiction. Such lack of uniformity would not be unique. Mason

C.J., Dawson and McHugh JJ. in the majority in Leeth v. Commonwealth,623 a case 

concerning the sentencing by a State Court of a person convicted of a Commonwealth 

offence, held there was no:624

W.J. Pengilley, "How to Change the Length of the Chancellor’s Foot in Twenty Three Words" - Paper 
presented at the Ninth Commonwealth Law Convention in Auckland, New Zealand, April, 1990; W.J. 
Pengilley, "Section 52 of the Trade Practices Act - A Plaintiffs New Exocet?", (1987) 15 A.B.L.R. 247.

622 House of Representatives, Parliamentary Debates, Vol. 186, 3 November, 1992, p. 2408.

623 (1992) 107 A.L.J. 672.

624 Id ., at 679.



general implication to be drawn from the Constitution that
Commonwealth laws must not be discriminatory or must operate
uniformly throughout the Commonwealth.

Their Honours noted too that apart from specific restrictions and consequences arising 

from the federal structure "the Commonwealth may give a varying application to its 

laws by reference to the laws of the States".625 Parliament has chosen to do this 

through s. 51AA but this raises the additional issue of whether trade practices is 

appropriate to be regulated in this way. Given that "uncertainty" is a charge frequently 

levelled at the doctrine of unconscionability, providing the potential for it to develop 

along divergent lines in that section of the Act aimed at business transactions, will do 

nothing for certainty. On the other hand, should the courts adopt a broader view of 

unconscionable conduct than is apparently envisaged under s. 51AA, the State or 

Territory Parliaments will lack the power to cut this down since, by the operation of s. 

109 of the Commonwealth Constitution, the unwritten law referred to in s. 51AA 

would override to the extent of any inconsistency. This might be no bad thing if it is 

thought that State Parliaments ought to leave developments in trade practices to the 

Commonwealth except that it would be the State courts which were determining 

matters in the absence of any binding authority from the High Court.

Influence of the Statutes

The reference to "unwritten law" also means that the legislation itself contains no 

guidelines on behaviour. This raises the issue of the extent to which cases decided 

under s. 51AB or under statutes such as the Contracts Review Act 1980 (N.S.W.) and 

s. 275 of the Industrial Relations Act 1991 (N.S.W.), where relief is available on a 

wider basis, will have on the interpretation of the new section. Can the interpretation 

of these Acts constitute the "unwritten law of the States and Territories"? This is too 

large and complex an issue to attempt to answer in detail here beyond noting the 

studies by Roscoe Pound,626 Cross627 and Atiyah.628 Pound, in 1908, noted four ways in

1 3 6

625
Ibid.

626 Roscoe Pound, "Common Law and Legislation", (1908) 21 Ilarv. L. Rev. 3.
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which the courts might deal with legislative changes ranging from full reception into 

the common law through to a strict and narrow interpretation and suggested the latter 

approach was the orthodox one, although he detected a move towards a liberal 

interpretation of statutes in the field they were intended to cover but without reasoning 

by analogy from them.* 628 629 Pound’s second approach, full reception of the statute into 

the body of law as co-partners, holds some validity when it comes to remedial rights 

where the statute is pleaded in the alternative. There is no evidence, however, that the 

interpretation given to statutes informs the meaning of the common law generally. 

Thus while the doctrine of unconscionability might be pleaded in the alternative to an 

action under s. 51AB, the interpretation given to "unconscionable" in s. 51AB is not 

likely to inform the equitable doctrine, given that there are factors in 51AB, for 

example, "unfair tactics",630 which go beyond the equitable doctrine. Cross had 

argued631 that English law was more receptive to admitting statutes into the common 

law but Atiyah suggests the Cross thesis is "somewhat flawed".632 Atiyah suggests it is 

"premature" to attempt "to draw conclusions of general application . . . [of] the 

relationship between common law and statute law".633 While we must await cases on s. 

51AA before determining whether the statutory developments will influence the 

approach of the courts in this area there is nothing to suggest from other areas, that 

this will be the case.

Sir Rupert Cross, Precedent in English Law, 3rd edition, Clarendon Press, Oxford, 1977.

628 P.S. Atiyah, "Common Law and Statute Law", (1985) 48 M.L.R. 1.

629 Op. cit., at p. 385.

630 s. 51AB(2)(d).

631 Op. cit., at p. 170.

632 Op. cit., at p. 7.

633 Id. at p. 25.
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Section 51A A - Application

Section 51AA is limited to conduct not already caught under s. 51AB.634 The most 

obvious conduct not already caught by s. 51AB is that where the conduct does not 

relate to the supply or possible supply of goods or services or where there is a supply 

or possible supply of goods or services outside the definition in sub-s. 51AB(5) that is, 

where the transaction relates to non-domestic goods or services. Doubts about whether 

an Amadio type of case could be brought under s. 51AB which have been raised by 

Duggan and Sneddon635 become less significant given the passage of s. 51AA.

In his Second Reading Speech introducing the new section, the Attorney-General, the 

Hon. Michael Duffy, indicated that unconscionable conduct could occur in commercial 

transactions and there was no reason why the Act should not recognise this.636 

Nevertheless he indicated that:637

in the vast majority of commercial transactions neither party would be 
likely to be in a position of special disability or special disadvantage 
and no question of unconscionable conduct would arise.

As the law stands in Australia this is so. As has already been noted Amadio and 

Blomley v. Ryan appear to delimit the boundaries of unconscionable conduct in the 

unwritten law in Australia but it is important to appreciate that neither Amadio nor 

Blomley v. Ryan is confined to consumers per se. If unconscionable conduct has a role 

in commercial cases it is more likely to be where there is unconscionable economic 

pressure rather than in cases of the taking advantage of an attribute personal to one of

634 Sub-s 51AA(2).

635 A.J. Duggan, "Trade Practices Act 1974 (Cth), Section 52A and the Law of Unjust Contracts", (1991) 
13 Syd.L.R. 138 at 150 notes that although Amadio was referred to in the Explanatory Memorandum, 
there are doubts whether an Amadio-type case could be brought under the section because of difficulties 
in applying it to loan contracts. Mark Sneddon, "Unfair Conduct in Taking Guarantees and the Role of 
Independent Advice", (1990) U.N.S.W.LJ. 302 at 333-334, notes the difficulty caused by tripartite loan 
agreements in that the draftsman appeared not have considered them.

636 House of Representatives, Parliamentary Debates, Vol. 186, 3 November, 1992 at p. 2408.

637 Ib id .
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the parties, such as poor language skills, ignorance,638 age, infirmity or the factors 

otherwise listed by Fullagar J. in Blomley v. Ryan.639 But the need for such pressure to 

constitute a "special disability" will inhibit many commercial complainants, upset at 

the imposition of harsh terms, yet unable to satisfy the rigorous test of Amadio. Had 

Parliament chosen to widen the application of s. 51AB by repealing sub-sections (5) 

and (6) then the factors such as those listed in paras. 51AB(2)(a) and (b) may have 

provided the basis for relief where a stronger party had imposed harsh terms on a 

weaker one. Whether the courts choose to weaken the test for "special disability" or 

"special disadvantage" will be a key issue in determining whether s. 51AA comes to 

be regarded as a factor to be considered in business dealings.

One argument against any widening is that in contracts involving only commercial 

parties where the problem has arisen because of lack of advice, the affected party 

ought to have looked after its own interests, seeking the appropriate advice and making 

informed decisions. This assumes the weaker party appreciated the risks and need for 

advice and in the case of some commercial neophytes this might not be the case. But 

this does not necessarily mean the law should be paternalistic in business. It also raises 

the possibility of differing standards involving different parts of the same legislation. 

Section 52 of the Trade Practices Act imposes no requirement for independent advice. 

There are a number of cases where a s. 52 claim has succeeded even though 

appropriate inquiries arguably might well have revealed the misleading nature of the 

conduct.640 It is an issue whether the law requires differing standards of commercial 

behaviour depending on the nature of the mischief; that it does not require commercial 

parties to make inquiries which would counter misleading or deceptive conduct but it

But in an American case, Johnson v. M ob il O il Corp. 415 F. Supp. 264 (E.D.Mich. 1976) 20 U.C.C. 
Rep. 637 the court struck down an onerous exclusion clause in a service station lease on the basis of the 
lessee’s illiteracy and lack of understanding.

639 (1954-1956) 99 C.L.R. 362 at 405.

640 As for example, Ward v. Prem ier Ice Skating Rink Pty Ltd (1986) A.T.P.R. 140-681 (advertisement 
giving a false impression as to profit); Lowe & Sze Tee Holdings Pty Ltd v. Cudal Nominees (1991) 
A.T.P.R. 146-074 (impression conveyed that Council approval for a restaurant could be expected); Yorke 
v. Treasureway Stores Pty Ltd (1982) A.T.P.R. 140-313 (turnover misrepresented); Henjo Investments 
Pty Lid  v. Collins M arrickville Pty Ltd (1988) A.T.P.R. 140-850 (misrepresentation as to restaurant 
seating capacity).
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does so to counter other forms of unconscionable behaviour. Equally, however, there is 

a policy issue as to whether the law ought to provide a remedy to a party who was 

aware, or ought to have been aware, of the need to seek advice and failed to do so. 

Perhaps the answer lies in the level to which the defendant took advantage of the 

other’s ignorance and lack of advice. That is, where lack of advice is symptomatic of 

complete lack of appreciation of the complexity of the business transaction and this is 

taken unfair advantage of, then there seems no policy basis for not granting relief if 

otherwise appropriate. This might not be the case where there has been a deliberate 

decision made not to bother seeking advice or otherwise negligent failure to protect 

one’s interests.

Remedies

Contravention of either ss. 51AA or 51AB, as with s. 52, is not an offence641 and like 

s. 52, Part IVA would seem to establish a norm of conduct rather than create a cause 

of action.642 However, whereas s. 52 has been described as "morally neutral"643 on the 

basis that "it may be offended by acts both honest and reasonable",644 Part IVA does 

involve a moral judgment of what is acceptable. A breach of Part IVA is not open to 

an award of damages,645 although under ss. 87 and 87(1 A), compensation can be 

awarded or orders made for the return of money or property. Other orders include 

refusal to enforce a contract, or the avoidance of all or part of one.646 The order that a 

contract or a term in a contract be avoided is clearly an important one for a plaintiff 

caught by a harsh transaction. A party can also invoke Part IVA by way of defence or 

counterclaim in an action by a corporation as defined in s. 4 or as extended in s. 6.

641 S. 79(1).

642 As to the effect of s. 52 in this regard see Brown v. Jam Factory Pty Ltd (1981) A.T.P.R. 140-213 at 
42,929; 53 F.L.R. 340 at 348.

643 Commonwealth Bank o f  Australia v. Mehta (1991) 23 N.S.W.L.R. 84 at 88 per Samuels J.A.

644 Ibid.

645 S. 82 omits Part IVA.

646 S. 87(2).
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However, it would also seem that if the analogy with s. 52 is correct, then in the 

absence of a claim for relief under the statute, breach of Part IVA may not be pleaded 

as an equitable defence.647 Whereas as noted above, s. 51AB is limited because of the 

definition of "goods and services" in s. 51AB(5), there is no such limitation under s. 

51AA. In addition an action under either section may be brought by the Minister648 or 

the Commission. This latter possibility is important for a number of reasons. One is 

the range of remedies which the Commission may seek over and above those sought 

by a person affected by the conduct caught under Part IVA. This includes enforceable 

undertakings pursuant to the new s 87B. In addition an injunction may be sought either 

by the aggrieved person or the Minister or the Commission or any other person.649 In 

practical terms the Commission’s potential involvement is important because of the 

cost of bringing any action. The cost of litigation can be a very potent barrier to 

individuals and small businesses seeking to invoke the legislation. Some of the earlier 

difficulties with the jurisdiction belonging exclusively with the Federal Court were 

mitigated with the Jurisdiction of Courts (Cross-vesting) Act 1986 (Cth) which allows 

a single court, State or Federal, to hear a matter where a breach of Part IVA is only 

one of the actions pleaded. In addition the Jurisdiction of Courts (Miscellaneous 

Amendments) Act 1986 (Cth) granted State Supreme Courts and lower courts 

jurisdiction in this area. The extension of power to the lower courts, while there is a 

jurisdictional limit, opens up the possibility of a relatively low cost action where the 

sum at stake is not large.

But there is an additional issue of what is an appropriate remedy. Avoidance of a 

contract may be an important remedy in an Amadio type of case, but it is submitted 

that this is not what some commercial plaintiffs would be seeking. Using shopping 

centre tenants as an example, it seems that while in some cases avoidance of a lease

647 Spedley Securities Limited (in Liquidation) v. Bank o f  New Zealand & Ors (1991) A.T.P.R. 141-143 per 
Cole J. at 53,066.

648 The Minister for Consumer Affairs in New South Wales brought an action under the Contracts Review
Act 1980 (N.S.W.) in George Paciullo Minister fo r  Consumer Affairs v. W.W. Vallack Real Estate Ltd & 
Ors (1986) N.S.W. ConvR. 155-282. An Editorial Comment to the Report notes the Minister was 
"persuaded to take the action as ‘guardian1 of consumers’ rights", at 56,629.

649 S. 80.
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might be sought, in other cases where there are claims of abuse of bargaining strength, 

what is wanted is a change in the rent or action to prevent an increase. The remedy 

sought is for the court to set the rent. This then raises the wider issue of whether it is 

appropriate for the courts to get involved in what is really commercial decision

making. This matter appears not to have been considered politically.

Intervention by the Trade Practices Commission

In the first few years after its inclusion in the statute there were few reported cases 

involving s. 52A but this has begun to change. The 1989 Trade Practices Commission 

Annual Report noted it had instituted proceedings in several matters and had settled 

two out of court. Each of the two involved a consumer placed in a position of 

considerable disadvantage.650 On their facts, it is submitted that a court in its equitable 

jurisdiction may have provided a remedy. Therefore there is an issue as to whether 

there is anything additional to be gained by the statutory prohibition. The value to the 

plaintiffs in having unconscionable conduct prohibited in the legislation was that the 

Trade Practices Commission was able to intervene on their behalf A striking example 

of such intervention occurred when the Commission instituted civil action against two 

insurance companies for alleged misleading and unconscionable conduct in the sale of 

insurance policies to Aborigines with few literacy and commercial skills in remote 

North Queensland settlements. The matter settled on terms beyond those available as 

orders under the Trade Practices Act. This included the setting up of a trust fund for 

education of Aborigines especially those in the relevant communities and the 

institution of a rigorous compliance programme.651

The Trade Practices Commission, Annual Report, 1989, Canberra, Australian Government Publishing 
Service, p. 110 provided details of the two matters. In the first it was alleged that an Aboriginal woman 
bought a 12-year old car from a Brisbane car dealer and also bought an insurance policy purporting to 
cover the engine for 12-months. The engine failed soon after purchase and cost $1415 to replace. The 
dealer refused to honour the "policy" arguing it was not valid for the first 30 days nor did it apply to 
vehicles more than 10-years old. The Commission also intervened in a case involving an 84-year old 
man who was suffering senile dementia and lacked understanding and who signed an Authority to Sell 
form with a Whitsunday real estate firm. His house sold within a week 20% below valuation; the 
purchaser was known to agent and had earlier worked for the firm.

631 For additional details see Trade Practices Commission, (1992) 65 Bulletin 20 and Alan Ducret, "The sale 
of insurance at Aboriginal communities", Trade Practices Commission, (1992) 69 Bulletin at 6.
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Intervention - An Argument for the Extension of the Act

Intervention by the Commission was also an argument for widening s. 52A to include 

small business which does not have access to Legal Aid but which would frequently 

find the cost of litigation prohibitive.652 The Beddall Committee, as noted in the T.P.C. 

Report653 had found that the cost of litigating an unconscionable contract could 

"effectively neutralise any benefits for small business". However, small business ought 

not take too much comfort from the ability of the Commission to intervene. In 1991- 

1992 the Commission instituted proceedings in nine matters, an increase from four in 

the previous year.654 This was out of 100 new matters considered by the Commission 

in that year and 55 carried over from 1990-91. In addition to the proceedings, it 

finalised another 80 matters outside the area of mergers and authorisations.655 The 

Commission acknowledges "tight resource constraints" and "growing non-discretionary 

workloads"656 for its "need for selectivity and concern for cost-effectiveness in 

assigning priorities"657 while noting unconscionable conduct as one of its area of 

particular concern.658 Whether the low-level of instituted proceedings also reflects the 

"capturing" of the Commission by the business interests it seeks to regulate is 

problematic. Hopkins659 suggested that the Commission had been captured, although 

this conclusion was not fully supported by Grabosky and Braithwaite in their general * 633 * * 636 637 638 639

652 The T.P.C. Report, op. cit., noted the potential for such involvement although regarded it as "not 
sufficient reason in itself to justify regulation under the . . . Act", at p. ix.

633 Id., at p. iv.

654 Professor Allan Fels, "Trade Practices", (1993) 45 Journal o f  Corporate Management, 3.

653 Ibid.

636 Trade Practices Commission, Annual Report 1991-92, Australian Government Publishing Service, 
Canberra, 1992, p. 7.

637 Ibid.

638 Id., at p. 10.

639 Andrew Hopkins, "Marxist Theory and Australian Monopoly Law" in E.L. Wheelwright, and Ken 
Buckley, (eds), Essays in the Politica l Economy o f  Australian Capitalism, Vol. 5, ANZ Books, Sydney, 
1983.



1 4 4

study of regulatory agencies, Of Manners Gentle f 60 They described the Trade Practices 

Commission as "the most litigation-oriented regulatory agency in Australia"660 661 and 

noted "comparatively potent enforcement for ‘conduct’ cases",662 though failure "in 

‘structural’ anti-trust cases."663 While stopping short of describing the Commission as 

"captured", Pengilley664 referred to the "cautious Commission"665 and noted too a range 

of external factors including political interference,666 difficulties with expert evidence667 

and budgetary constraints668 which had inhibited the Commission’s enforcement 

capabilities.

There are four factors which the Commission considers in determining when it will 

intervene: an apparent blatant disregard for the law; that the conduct involved 

significant public detriment; that successful enforcement would have a significant 

deterrent or educational effect; or that an important new issue is involved, e.g. one 

arising from economic or technological change.669 It is submitted that with regard to 

unconscionable conduct in the commercial arena, the greatest potential for intervention 

is likely to come from the third factor. "Significant public detriment" is not likely to 

be a major factor in this area except in the wider public policy sense. As noted there is 

some record of intervention on behalf of consumers who have been victims of 

unconscionable conduct. One matter which seemed to meet most or all of the

660 Peter Grabosky & John Braithwaite, O f Manners Gentle, Oxford University Press, Melbourne, 1986.

661 Id., at p. 93.

662 Ibid.

663 Ibid.

664 Warren Pengilley, "Competition Policy, Law Enforcement: Ramblings on Rhetoric and Reality", (1984) 
2 Australian Journal o f  Law and Society 1.

665 Id., at 18.

666 Id., at 8-9.

667 Id., at 22-23.

668 Id., at 12.

669 Trade Practices Commission, Annual Report 1991-92, "Priorities for 1992-93" , A.G.P.S., Canberra, p. 9.
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requirements involved the Commission in a settlement and compensation on behalf of 

a group of home builders against the building company, Kimberley Homes670 as did the 

sale of the insurance policies to the Aborigines noted above. Public interest was also 

the basis for a refusal by Lee J. of the Federal Court to grant leave to the Commission 

to discontinue proceedings against a company, Manfal Pty Limited (In Liquidation).671 

The refusal to grant leave was on the basis that five natural persons had been joined in 

the action pursuant to s. 87(1 A). Although the company was in liquidation, proof that 

it had breached s. 52A was necessary as a condition precedent to an order under s. 

87(1 A) which would expose the five persons (as individuals not caught by s. 52A) to 

liability to contribute to any order against Manfal for loss or damage suffered by the 

six consumers on whose behalf the Commission had commenced proceedings. Lee J. 

also pointed to the need to include Manfal in order to convey to the public "that errant 

behaviour on the part of Manfal has been duly identified and redressed".672

A settlement in 1991 involving the National Australia Bank illustrates the effect 

intervention by the Commission may have on commercial practice. In this case the 

claim of unconscionable conduct under s. 52A involved the bank and a husband and 

wife who were invalid pensioners with little English. The bank had been seeking to 

exercise its power of sale under a bill of mortgage. Settlement involved undertakings 

by the Bank that it would, inter alia, amend its lending manuals, include the issue of 

unconscionability in its training programme and amend its form of guarantee.673 

Although the original claim did not involve a number of claimants, the settlement can 

be seen as having wider public significance.

Facts from The T.P.C. Report, op. cit., at p. 46.

671 Trade Practices Commission v. Manfal Pty Limited (In  Liquidation) & Ors (1992) A.T.P.R. 141-160.

672 Id , at 40,184.

673 Facts from Trade Practices Commission, (March-April 1991) Bulletin at pp. 27-28 and a Commission 
Paper, Guarantors: Problems and Perspectives - Discussion Paper, March, 1992.
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Conclusion

Small business can take little comfort from the introduction of the new s. 51AA of the 

Trade Practices Act. As Colling’s case illustrates, relief from harsh practices may be 

afforded under s. 51AB where the goods or services supplied are those which are of a 

kind ordinarily supplied in a domestic context. In that case s. 51AB provides a greater 

potential for relief because the grounds are wider. Where this is not the case, s. 51AA 

may afford the basis for relief provided the facts are such as to constitute the equitable 

doctrine of unconscionability. If this is the case, there may be scope for the 

Commission to intervene, but while "special disability" and "special disadvantage" are 

seen as factors likely to arise only in extraordinary circumstances then the new Part 

has added little. If it was thought that the addition of the new Part might be the basis 

for a wider recognition of "unconscionability" as a norm of conduct in business then 

the absence of criteria to be considered together with the element of judgment about 

"unconscionable", does not assist business to determine what conduct is unacceptable 

in a commercial context. To some extent the increasing use of codes of practice674 and 

legislation aimed at harsh practices in specific industries675 together with, at least in 

New South Wales, s. 275 of the Industrial Relations Act, may obviate the need for 

small business plaintiffs to resort to Part IVA and may provide alternative remedies for 

small business affected by unfair practices or harsh contracts. In this regard s. 51AA 

may not be widely invoked and remedies may be found elsewhere.

Such as the code operating in the franchise industry, the Oilcode and the banking code.

675 Retail Shop Leases A ct 1984 (Qld); Retail Tenancies Act 1986 (Vic.); Commercial Tenancy (Retail 
Shops) Agreements Act 1985 (W.A.); Part IV Landlord and Tenant Act 1936 (S.A.); Petroleum Retail 
Marketing Franchise Act 1980 (Cth).
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2. THE CONTRACTS REVIEW  A CT  1980 (N.S.W.)

Background

The Contracts Review Act 1980 (N.S.W.), like s. 51AB of the Trade Practices Act, is 

aimed at providing relief to consumers who are affected by unconscionable contracts, 

but the grounds for relief are wider since the primary basis for relief is "unjust" 

contracts.676 "Unjust" is defined to include harsh, oppressive or unconscionable.677 

Accordingly, the grounds for relief may be wider than the Trade Practices Act but 

possibly narrower than the relief under the Industrial Relations Act 1991 (N.S.W.) 

since there is no direct mention of "fairness". Despite early calls for the Act not to be 

confined to consumers it is so confined.678 679 In the introduction to his Report on Harsh 

and Unconscionable Contracts?19 Professor J.R. Peden noted that then Minister for 

Consumer Affairs and Co-Operative Societies, the Hon. S.D. Einfeld, and the then 

Attorney General for New South Wales, the Hon. F.J. Walker, had stipulated that 

legislation to deal with harsh and unconscionable contracts "should not be confined to 

consumer transactions but should apply to contracts generally". He noted the Attorney 

General’s view that:680

persons involved in non-consumer transactions are possibly even more 
at risk, because, e.g. of standard forms of contract and the inequality of 
bargaining power between, say, a small businessman (even if 
incorporated) and a large corporation.

6/6 Sub-s. 4(1).

677 A like definition is found in s. 145 of the Credit Acts 1984 (N.S.W., Vic., W.A.,) (s. 148 in the 
Queensland Act.)

678 S. 6(1) provides that a corporation may not be granted relief and s. 6(2) provides that "a person may not 
be granted relief under this Act in relation to a contract so far as the contract was entered into in the 
course of or for the purpose of a trade, business or profession carried on by him or proposed to be 
carried on by him, other than a farming undertaking . . ."

679 Peden, J.R., Harsh and Unconscionable Contracts, Report to the Minister for Consumer Affairs and Co- 
Operative Societies and the Attorney-General of New South Wales, October, 1976, Department of 
Consumer Affairs, Sydney.

680 Noted by John Peden, Law o f  Unjust Contracts, Butterworths, Sydney, 1982, p. 84 and fn 4.
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During the Second Reading debate the Minister declared the legislation to be needed 

because the common law had "failed to develop a general doctrine for relief against 

unconscionable contracts" and accordingly it was "Parliament’s duty to provide 

legislative power and guidelines within which justice in the matter of unconscionable 

bargains can be achieved".681

Peden nominated two main issues for consideration: should the legislation be all- 

embracing or should some transactions be excluded and should the legislation adopt 

the usual approach of "harsh and unconscionable" or should it be more specific?682 He 

considered there was a case for not differentiating between types of transactions, 

noting that the individuals in a small proprietary company or a partnership of 

individuals may suffer from the same lack of legal advice and sophistication as an 

individual consumer.683 He did however suggest, understandably, that this was not the 

case with large corporations or government instrumentalities. Noting that there had 

been a submission from the Australian Federation of Construction Contractors on the 

difficulties encountered by the use of "one-sided" Standard Form contracts by 

Government Departments, Peden suggested that such arguments were more relevant to 

the question of competition and the public interest applicable to Part IV of the Trade 

Practices Act. He noted that while the contracts might be one-sided they were 

generally not unconscionable because the weaker party nevertheless usually had access 

to legal and other advice. To the extent that unconscionability is not about bad- 

bargains or the redressing of unequal bargains it is not difficult to agree with Peden’s 

conclusion. Yet it must be said that when business complains about unconscionable 

conduct, it is usually seeking redress for a hard bargain.

Peden’s recommendations were that while no class of contract should be excluded, 

public corporations and their subsidiaries and government instrumentalities should not

New South Wales Parliamentary Debates (1980) at p. 5531 noted by McHugh J.A. in West v. A.G.C. 
(Advances) Ltd (1986) 5 N.S.W.L.R. 610 at 622.

682 Harsh and Unconscionable Contracts, op. cit., at p. 15.

683 Ib id .
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be able to obtain relief though they should be bound by the legislation.684 He also 

recommended that specific criteria be included as a means of giving greater certainty 

and suggested that those criteria include "the commercial or other setting" and 

"whether or not and when independent legal advice was obtained".685 This view was 

based on the assumption that specific criteria would produce greater certainty. Further, 

Peden suggested that the criteria for equitable relief was too narrow; that where relief 

had been given in legislation such as Money-lending and Hire Purchase Acts, it had 

not been effective because of inadequate drafting and narrow judicial construction.686 687

Matters Considered by the Court

In the event, s. 9 nominated specific criteria as recommended by Professor Peden. The 

legislators also chose "unjust" rather than "unconscionable" as the mischief to be 

remedied and, as noted above, defined "unjust" in s. 4(1) to include "unconscionable" 

and also "harsh or oppressive". McHugh J.A. in West v. A.G.C. (Advances) Lt<f%1 noted 

the use of "unjust" to be conceptually different from "unfair" or "unreasonable". 

"Unjust" was described by Samuels J.A. in Antonovic v. Volker688 as a "slippery word 

of uncertain content".689 The discretion given to the Court is apparent from the fact that 

neither the definition of "unjust" is exhaustive nor are the criteria in s. 9(2). Under 

sub-section 9(2) the Court is directed to have regard to the circumstances surrounding 

the making of the contract and attributes of the parties. Paragraph of s. 9(2)(a) directs 

the Court to have regard to "material inequality in bargaining power". It could be 

argued that most of the remaining paragraphs are rendered otiose by this paragraph or

684 Id., at p. 17.

685 Ibid.

686 Ibid.

687 (1986) 5 N.S.W.L.R. 610 at 621.

688 (1986) 7 N.S.W.L.R. 151.

689 Id ., at 157.
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at the most evidentiary since age,690 for example, is surely only relevant if it produces 

a material inequality in bargaining power. The purpose of independent advice is to 

avoid the problems brought about by knowledge of one party compared with lack of 

knowledge by the other. However, if the effect of such a list is to produce greater 

certainty691 then one should not be too loud in criticism.

Remedies under the Act include declaring the contract void. Compensation is payable 

only by way of ancillary relief. It might appear that under s. 9(2) the court is 

principally concerned with procedural692 injustice rather that substantive693 injustice. 

Indeed an approach focussing on procedural rather than substantive injustice was 

adopted by McHugh J.A. in West’s case where he drew a distinction between the Act 

and the Industrial Arbitration Act 1940 (N.S.W.) which allowed contracts or 

arrangements to be declared void on the basis of their unfairness.694 Kirby P.’s 

approach in Baltic Shipping Co v. Dillon (The Mikhail Lermontov)695 did not accord 

with this. He noted that while:696

in many cases a contract will not be "unjust" without some element of 
unfairness or injustice on the part of one of the parties leading to the 
making of the contract,

S. 9(2)(e)(ii).

691 Predictably opponents of the Bill were concerned that it would produce commercial uncertainty. A point 
made by Mr John Dowd, Member for Lane Cove, when speaking for the Liberal-National Opposition 
during the debate on the Bill 7 November, 1979, New South Wales Parliamentary Debates, (1979-80) 
Vol. 150, pp. 2686 - 2687. However, it ought to be noted that Mr Dowd welcomed many aspects of the 
Bill but expressed concern at lack of time to study it.

692 Procedural injustice is at the heart of paras s.9(2)(a),(e),(f),(g),(i) and (j) for example.

693 Substantive injustice is reflected in para. 9(2)(d).

694 (1986) 5 N.S.W.L.R. 610 at 622.

695 (1991) 22 N.S.W.L.R. 1.

696 (1991) 22 N.S.W.L.R. 1 at 20.
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the language of s. 9 requires the court to have regard "to all the circumstances of the 

case".697 Indeed he noted that a contract could be "unjust" even though "the other party 

had acted quite honourably and lawfully".698 His Honour considered that the factors 

listed in s. 9(2), together with the Act’s application to consumer contracts only, and 

that the court’s role was discretionary, ultimately meant the court was required to 

frame an order so as to avoid, "as far as practicable an unjust consequence or 

result".699 In any case, there must be few contracts which could be impugned despite 

honourable behaviour700 and, as explained in West v. A.G.C. (Advances) Ltd,701 in the 

majority of cases there will be both substantive and procedural injustice.702 Paragraphs 

(k) and (1) look to factors external to the contract itself. Evidence that a contract is 

materially different from other contracts of the same type raises the question whether 

there was something about the weaker party which allowed the stronger party to 

extract terms more onerous than normal. This ought not however be confused with the 

issue of the stronger party needing greater security, for example, because of a risk 

greater than normal.

The Court is also required, subject to s. 9(4), to have regard to all the circumstances of 

the case and to the public interest.703 Kirby P. in The Mikhail Lermontov704 noted that 

there is public interest in ensuring parties are generally kept to their agreements.

698 Ibid.

699 Ibid.

700 This claim is made partly on the basis that if terms are harsh but the weaker party has been advised to 
seek independent advice, subsequent acceptance of harsh terms, would only in very unusual 
circumstances be a basis for relief. Failure to suggest independent advice, in circumstances where it was 
called for would be dishonourable conduct and may be the foundation for a claim of unconscionable 
conduct, depending on other facts.

701 (1986) 5 N.S.W.L.R. 610 at 620.

702 A point made by Carruthers J. in Dillon & Ors v. Baltic Shipping Company ( The Mikhail Lermontov) 
(1989) 21 N.S.W.L.R. 614 at 654.

703 S. 7 and s. 9(1).

704 (1991) 22 N.S.W.L.R. 1 at 20.
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McHugh J.A. in West v. A.G.C. (Advances) Ltd105 stated obiter that the Act allowed the 

court to consider the circumstances of each case and factors such as gross disparity 

between the price and the value of goods and services could be considered even if the 

applicant could not call up any of the factors in s. 9(2).* 706 He pointed out the presence 

of one of the factors in s. 9(2) does not of itself make a contract or one of its 

provisions unjust and for relief to be granted the contract or one of its provisions must 

be unjust.707 In the present case the contract was an ordinary commercial one and the 

applicant had received advice. McHugh J.A. appeared to adopt the view that Mrs West 

had taken a commercial gamble, aware of the potential consequences, from which she 

stood to gain if the venture was a success. Accordingly he denied relief:708

(t)he Contracts Review Act 1980 is beneficial legislation. It must be 
interpreted liberally. But it operates within and not outside the domain 
of the law of contract, except for one form of ancillary relief available 
for the benefit of a person not a party to the contract.

While stating that the legislation operated "within . . .  the domain of contract", 

McHugh J.A. also described the Act as:709

revolutionary legislation whose evident purpose is to overcome the 
common law’s failure to provide a doctrinal framework to deal with 
"unjust contracts". Very likely its provisions signal the end of much 
classical contract theory in New South Wales.

,U5 (1986) 5 N.S.W.L.R. 610.

706 Id., at 621.

707 Ibid. McHugh J.A.’s approach in West’s case was held by Mahoney J.A. in his dissenting judgment in 
The M ikhail Lermontov to be the correct one, (1991) 22 N.S.W.L.R. 1 at 51.

708 (1986) 5 N.S.W.L.R. 610 at 631.

709 Id ., at 621.
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Kirby P. in his dissenting judgement in West’s case cautioned against cutting back the 

operation of the Act by reference to pre-existing law and noted in The Mikhail 

Lermontov:710

There is always a tendency in reformatory legislation of this kind to 
look at the operation of the statute with blinkers inherited from long 
established rules, here, of contract law. That law is not entirely 
irrelevant to the application of the Act. The Act is written to provide 
relief from the general operation of that law.

A like view had been advanced in an early case at first instance on the Act. In 

Sharman v. Kunert711 Holland J. said the Act calls:712

for a fresh and direct approach to the individual case, without 
preconceived notions of the conditions on which a court may set aside 
or vary a contract derived exclusively from established doctrines, whilst 
at the same time giving due recognition to the public interest in 
generally holding parties to their bargains.

In New South Wales therefore non-commercial contracts are now subject to legislation 

which has gone beyond the equitable grounds of unconscionability to allow for, subject 

to the public interest requirement, the striking down of a contract on its terms, 

regardless of the circumstances surrounding the making of the contract.

Guarantees

Despite the apparently wide scope of the Act, Leggat713 notes that the main use of the 

Act has been "by mortgagors and guarantors as a defence to proceedings brought in

710 (1991) 22 N.S.W.L.R. 1 at 19-20.

711 (1985) 1 N.S.W.L.R. 225.

712 Id.., at 231. Mclnemey J. followed this in George Paciullo Minister fo r  Consumer Affairs v. W.W. 
Vallack Real Estate Pty Ltd & Ors [1986] N.S.W. ConvR. 155-282 at 56,636.

713 Craig Leggat, The Liability o f  Personal Guarantors - Guarantors and the Contracts Review Act 1980 
(NSW ), College of Law, Sydney, 1991.
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the Supreme Court by financial institutions seeking orders for possession of land".714 

There are a number of factors why this should be so. An important one was the failure 

to grant jurisdiction to the Local Court715 As Leggat points out,716 a loss of less than 

$4,000 makes it financially not worthwhile pursuing litigation even if the litigation is 

successful.717 Litigation involving land will invariably involve sums which might make 

worthwhile the risks and costs associated with litigation. Beneficial Finance 

Corporation Ltd v. Karavas718 illustrates the potential for the legislation to affect the 

financing of companies and commercial projects and to alter practice with regard to 

the advice offered to would-be guarantors and mortgagees. Indeed as Kirby P. stated:719

if [this] means a divorce between the legal advice which the financier is 
receiving and that afforded to the borrowers and their supporters that . . 
. would be no bad thing . . .  If that means that some ventures do not go 
ahead, that cost is added to financing transactions and that delays 
inevitably ensue, so much might be no more than the inevitable outcome 
of the Act.

This is a clear policy statement: that it is preferable to afford protection at the price of 

some ventures not proceeding. At first instance Giles J. determined720 an important 

factor in the case was the risky and speculative nature of the business venture and that 

the decision to lend could only have been made on the basis of the substantial security. 

The third parties giving the securities were at a disadvantage because of a variety of 

factors which included lack of business experience and lack of education. His Honour

714 Id., at p. 7. See for example, Broadlands International Finance Limited v. Sly (1987) NSW ConvR. 155- 
342 involving a mortgage given by a woman following a $500,000 cash credit and accommodation 
given to a company in which her husband had an interest.

7,5 Local Courts now have the power to refuse to enforce any parts or all of a contract pursuant to the 
Contracts Review Act. This follows the passage of the Courts Legislation (Amendment) Act 1993. This 
Act amends the Local Courts (C iv il Claims) Act 1970. It was assented to on 24 November, 1993.

716 Op. cit., at p. 6.

717 This should change with the grant of jurisdiction to the Local Courts noted above.

7,8 (1991) 23 N.S.W.L.R. 256.

719 Id., at 268.

720 Noted, id ., at 264.
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held that it was in the public interest for financiers in such a situation to ensure that 

the other parties understood the risk and that it should have even gone to the extent of 

explaining that risk. Kirby P. addressed the issue of uncertainty being introduced into 

financial contracts by drawing a distinction between parties whose bargaining strength 

is equal721 and "parties in a significantly unequal bargaining position".722

Commercial Contracts Excluded

Despite Peden’s view that small business should be protected under the legislation 

such protection was not on the face of the Act forthcoming.723 Peden claimed later that 

"the government would have preferred to provide relief to small businessmen but was 

unable to find a workable definition of small business."724 Given that "material 

inequality in bargaining power" is a key factor to be considered and since further there 

is a duty on the court to consider all the circumstances of the case it could well be 

argued that there is no need to try and classify which commercial parties could be 

eligible for relief since only in very rare cases would large corporations meet the 

criteria. This is more so given that s. 9(2)(1) provides for the commercial setting to be 

considered. Taken together with the "public interest" consideration found in s. 9(1) 

there would seem to be little danger of a wholesale rewriting of commercial contracts 

by the courts under this legislation. However, given the view of the courts, noted 

above, that it is radical legislation, there is an understandable policy basis on which 

business was excluded. There are very clear competing policy issues between certainty 

particularly of commercial contracts and the provision of relief to business faced with 

unnecessarily harsh contracts. As will be discussed below some of the perceived 

problem areas of commerce have had some of their difficulties addressed more 

directly.

He cited State Rail Authority o f  New South Wales v. Heath Outdoor Pty Ltd. (1986) 7 N.S.W.L.R. 170 
at 180; Biotechnology Australia Pty Ltd v. Pace (1988) 15 N.S.W.L.R. 130 at 133 and Austotel Pty Ltd. 
v. Franklins Selfserve Pty Ltd (1989) 16 N.S.W.L.R. 582 at 585.

722 (1991) 23 N.S.W.L.R. 256 at 267.

723 Sub-ss. 6(1)&(2).

724 John Peden, L a w  o f  U n ju st C o n tra c ts , op. c it . , p. 115.
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Some "Commercial" Guarantees and Mortgages Caught

Notwithstanding s. 6(2), some parties have succeeded in obtaining relief in connection 

with transactions in which there was a commercial link. As Leggat points out:725 726

the courts have adopted a construction of s.6(2) which is benevolent 
towards parties seeking relief.

This was illustrated in Toscano v. Holland Securities Pty Ltd726 where the plaintiffs 

had been in business as partners in an earthmoving business but had transferred the 

business to a company of which they were the shareholders. The case arose out of 

subsidence of land being worked on by the company and the plaintiffs sought relief 

under the Contracts Review Act. One issue was whether it a business contract. 

McLelland J.’s interpretation emphasised the form and not the substance of the 

transaction so as to include the plaintiffs within the purview of the Act:727

. . . as at 25 March 1981 neither Mr Toscano nor Mrs Toscano were 
carrying on a business, in the course of or for the purpose of which it 
could properly be said that the transactions of that date were entered 
into, and I do not think that it could legitimately be said that the 
transactions of 25 March 1981 were entered into by them "for the 
purpose of' a business which they had ceased to carry on for some time 
before, notwithstanding that those transactions arose out of the business, 
and more particularly out of a contract entered into in the course of their 
carrying on that business.

The particular facts of the case allowed relief on technically correct grounds. Yet, with 

respect, if Parliament did wish to exclude commercial contracts from the scope of the 

Act, it would seem the Court’s approach did not accord with the purpose of the 

legislation. In Australian Bank Ltd v. Stokes728 Rogers J. held that s. 6(2) did not

Op. cit., at p. ll.

726 (1985) 1 N.S.W.L.R. 145.

727 Id., at 149.

728 (1985) 3 N.S.W.L.R. 174.



157

preclude the defendants from seeking relief under the Act in respect of mortgages 

granted by them where they had utilised a limited company as a trading trust. These 

cases illustrate that the boundaries between what constitutes a business contract and 

what does not can become blurred and artificial. This supports Professor Peden’s 

contention that precluding one type of contract was not desirable. Further, it seems 

illogical, and noting the criticism directed towards uncertainty, that the situation now 

exists where, because of the interpretation being given in the courts, some contracts 

with a business connection come within the Act. Parliament should clear up the 

uncertainty. This was a point made also by Rogers J. in Australia Bank Ltd v. Stokes729 

who suggested it was:730

illogical in the extreme that Parliament should have excluded, from the 
purview of the Act, relief to a two dollar company which is carried on 
by the comer grocer carrying on business in his own name, yet if that 
grocer carries on business in the name of the two dollar company and 
then gives a guarantee in respect of the business of the company, on the 
face of it he is not carrying on business for the purpose of s 6(2) and 
the Act operates in relation to a guarantee.

Conclusion

The Contracts Review Act is not being widely invoked by consumers probably because 

of cost. Given that many commercial contracts, even those involving small business, 

involve considerable amounts of money, if the restrictions involving corporations or 

commercial contracts were removed, it could be expected that there would be greater 

resort to the Act. A court well-versed in commercial matters might be capable of 

balancing the competing interests between having contracts generally enforced on the 

one hand and granting relief from unjust contracts on the other. It would certainly 

require sound evidence of the factors in s. 9(2) especially it would seem, the

Id., at 176-177.

730 Id ., at 176.
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"commercial or other setting".731 However, there appears to be no strong push for any 

expansion of the legislation at this time, although the uncertainties surrounding the 

operation of s. 6(2) could well do with clarification. It may be too that s. 275 of the 

Industrial Relations Act 1991 (N.S.W.) is providing relief to "consumer entrepreneurs" 

caught in harsh contracts involving personal service and that the industry-specific 

legislation and codes of practice are addressing the problems.

731 S.9(2)(l).
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3. SECTION 88F INDUSTRIAL ARBITRATION A C T  1940 (N.S.W.) (NOW  

INDUSTRIAL RELATIONS A C T  1991 (N.S.W.) SECTION 275.)

Radical Legislation

Section 88F of the Industrial Arbitration Act 1940 (N.S.W.)732 was radical legislation 

within Australia particularly when it is realised that it pre-dated the Contracts Review 

Act 1980 (N.S.W.) by some 21-years.733 In particular the inclusion of "fairness" in a 

commercial setting was novel. The section provided for the re-opening of contracts or 

arrangements "under which a person performs work in any industry".734 Barwick C.J. 

in Brown v. Rezitis735 characterised it as a remedial section underpinned by "a broad 

concept of restitution".736 737 Macken J. in Beard v. Caltex Oil (Australia) Pty Ltd131 

described the nature of the discretion vested in the Industrial Commission by s. 88F as 

"a very wide one . . . exercised with great circumspection". Sheldon J. characterised it 

as "radical legislation".738 As Mills pointed out it:739

has provided a useful tool for dealing with complex business 
arrangements which are the product of schemes to defraud the unwary 
or sometimes are no more than a contract in which one party is grossly 
exploited by the other.

This Act has now been repealed and replaced with the Industrial Relations A ct 1991 (N.S.W.) which 
became effective in March, 1992. Sections 275 et seq. replace s. 88F. There is some rearrangement of 
the sections, but for the purposes of this discussion there is little difference. This work will refer to the 
Industrial Arbitration A ct when a historical perspective is being adopted or when reference is made to 
cases decided under that Act.

733 S. 88F was added in 1959.

734 S. 88F(1), now s. 275(1).

735 (1970) 127 C.L.R. 157.

736 Id., at 164.

737 [1979] A.R. (N.S.W.) 601.

738 Davies v. General Transport Development Pty Limited [1967] A.R. (N.S.W.) 371 at 372.

739 C.P. Mills, Nolan and Cohen Industrial Laws New South Wales, 4th edition, Butterworths, Sydney, 
1977, at p. 355.
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As discussed below the section was invoked in a wide-variety of cases involving the 

proprietor of a small business, often a franchise (or pseudo-franchise), operating under 

onerous conditions. The Commission intervened on the basis of the close association 

generally of those working in the business and the contract for the sale of the 

business.740 However, where the contract was principally one involving the sale of 

stock or realty not specifically requiring work by the purchaser in the business s. 88F 

was not attracted.741 Frequently a contract under dispute had required the payment of a 

premium or charge for goodwill. There have been numerous cases of the Commission 

ordering the repayment of such premiums under sub-sec (2).742 743 This does not mean 

however that all payments consequent on the decision to enter the contract have been 

held to be recoverable and in Schwarz v. Gronow Enterprises Pty Ltd743 interest 

payable on a loan necessary to meet obligations under a contract which was avoided 

under s. 88F was held not to be recoverable.

The Industrial Commission has made some attempt to indicate the parameters within 

which relief might be provided and the issue of the bargaining strength of the parties 

was one which occasioned considerable judicial comment. This is seen in Sheldon J .’s 

cautionary words in Davies v. General Transport Development Pty Ltd which drew 

attention to disparity of bargaining strength as the sine qua non of relief:744

740 Hall v. Alison Clint F lora l Delivery Service Pty Ltd [1971] A.R. (N.S.W.) 56; Hampson v. W. Perrott 
(1986) 14 I.R. 396; Caltex O il (Australia) Pty Ltd v. Feenan [1981] 1 N.S.W.L.R. 169.

741 Production Panel Beating & Spray Painting Pty Limited v. Newnham (1991) 27 N.S.W.L.R. 644. The 
N.S.W. Court of Appeal in a unanimous decision overturned the decision of the Industrial Commission 
((1990) 33 I.R. 311) granting relief under s. 88F on the basis that a contract for the sale of a fashion 
boutique to a former employee where it was envisaged the woman would run the store was not a 
contract "whereby" the person performed that work, per Manoney J.A. at 646 or one "requiring" her to 
so work, per Priestley and Handley JJ.A. (Mahoney J.A. concurring) at 657.

742 Ostoja v. Reeve [1973] A.R. (N.S.W.) 414; Monahan v. Gibbons [1981] A.R. (N.S.W.) 85; Vernon v. 
Foster (1986) 15 I.R. 22 where Liddy J. granted relief on the basis that the figure for goodwill was 
arbitrary and over-valued.

743 [1968] A.R. (N.S.W.) 171.

744 [1967] A.R. (N.S.W.) 371 at 374-375.
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. . . when issues arise under (a) or (b), it should not permit itself to become a 
refuge for those who are merely disgruntled with a bargain entered into on even 
terms.

In another case, Watson J. expressed a like view:745

Section 88F does not exist, nevertheless, to rescue persons who enter in 
fair and equal circumstances, commercial transactions which fail to turn 
out to be profitable.

Such an approach received the approbation of Barwick C.J. in Stevenson v. Barham 

who indicated that, notwithstanding s. 88F’s wide language:746

the legislature has apparently left it to the good sense of the Industrial 
Commission not to use its extensive discretion to interfere with bargains freely 
made by a person who was under no constraint or inequality or whose labour 
was not oppressively exploited.

Adopting an approach which reflected the traditional view of unconscionable bargains 

that mere unequal bargaining power is insufficient to found relief, the Industrial 

Commission in B.P. Australia Ltd v. Klepat Pty Limited held that:747

The parties may not have been in equal bargaining position but that is 
only relevant if, in the result, their arrangement is unfair as a 
consequence of this disadvantage.

Drew v. J.P. Woodland Pty Ltd (1983) 5 I.R. 300. Equality of bargaining strength was also a factor in 
Graham v. Newcastle Hobby Ceramics Pty Ltd (1985) 11 I.R. 9; Tooth & Co. Ltd v. Smith (1983) 9 I.R. 
307 and was considered in Swann v. Ultratune (Aust.) Pty Ltd (1984) 9 I.R. 325 where the Industrial 
Commission, while acknowledging the franchisor was in a "dominant position", noted that the operator 
was experienced in the industry and his co-directors were legally qualified, at 327.

746 (1977) 136 C.L.R. 190 at 192.

747 (1982) 2 I.R. 352 at 357.
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In addition to differences in bargaining strength, the presence or absence of 

misrepresentation was a major factor in the issue or relief.748 Relief on the basis that 

misrepresentation had resulted in a contract which was "unfair or harsh or 

unconscionable" indicates an overlap with s. 52 of the Trade Practices Act and s. 43 of 

the Fair Trading Act 1987 (N.S.W.). As might be expected the obtaining of legal 

advice, or the opportunity to do same, were important factors in the minds of the court 

when relief was sought. In Darley v. John Valentine Health Group Pty Ltd (In L iq .f49 

the court took account of the lengthy cooling-off period and legal and financial advice 

received by the applicant in declining to order the repayment of any money. Similarly 

in Elazzi, T/as Golden Clean Services v. Laxale,750 Liddy J. considered the fact that the 

respondents gave the applicant the opportunity to take the contract for sale away to a 

solicitor who was separately engaged, had a "substantial bearing" on whether the 

contract contravened s. 88F.751

However, whereas the traditional approach in unconscionable bargain cases is to focus 

on events leading to the bargain, s. 88F allowed relief where the operation of a 

contract had been harsh752 even where there was no evidence of wrong-doing on the

748 Misrepresentation was a factor in Production Panel Beating & Spray Painting Pty Limited v. Newnham 
(1990) 33 I.R. 311 subsequently reversed by the Court of Appeal at (1991) 27 N.S.W.L.R. 644; 
Perricone v. M ow  (1984) 9 I.R. 14; Ayre v. Gilbert (1989) 28 I.R. 348; Lockwood v. Pynray Pty Limited 
(1989) 28 I.R. 323; Hampson v. Perrott (1986) 14 I.R. 396; Karlben Holdings Pty Ltd v. Miltiades 
(1988) 26 I.R. 151 and Garling v. Alsev Computer Services Pty Ltd (1985) 14 I.R. 116. The absence of 
misrepresentation affected the nature of the relief in Utmission Pty Ltd v. Dawson (1985) 12 I.R. 7 in 
which the Industrial Commission, cut down the "draconian money orders", at 8, of Liddy J. at first 
instance. It was also a factor in Drew  v. J.P. Woodland Pty Limited (1983) 5 I.R. 300 and in Swann v. 
Ultratune Australia Pty Ltd (1983) 5 I.R. 284. In Re M itchell [1971] A.R. (N.S.W.) 613 the Commission 
declined to order that a contract was "unfair" on the basis of a mistake by the applicant and in the 
absence of any attempt to deceive by the respondent.

749 (1987) 21 I.R. 441.

750 (1987) 21 I.R. 216.

751 Id., at 217. See also Cameron v. Knit Fabric Centre Franchise Pty Ltd [1978] A.R. (N.S.W.) 15.

752 Aranda v. Pasta House Pty Ltd (1988) 32 I.R. 64; Campbell v. APA Life Assurance Ltd Industrial 
Commission NSW, 13 Feb 1987; Smythe v. Shipton [1978] A.R. (N.S.W.) 633; Hills v. Loloma Ltd
(1984) 9 I.R. 158; Australian Entire Business Centres Pty Ltd v. Smith (1989) 29 I.R. 172; Warhurst v. 
Second Mountain Gate Nominees Pty Ltd (1989) 28 I.R. 451; Matsamakis v. Caltex O il (Australia) Pty 
Ltd (1987) 23 I.R. 248; c.f. Durheim v. Ireland (1981) 1 I.R. 67. In Hunter v. Star Carrying Co. Pty Ltd 
[1967] A.I.L.R. 573 the Commission considered the contract as written unfair, but noted that it had 
operated in a fair manner.



163

part of anyone.753 To the extent that one aim of the section was to ensure self- 

employed people did not work for less than they could have received as employees 

doing the same work, it is apparent that over time what had begun as a "fair" contract 

could cease to be if the returns declined.754 755 756 Since the orders under s. 88F included 

varying a contract not only ab initio but also from "some other time", the intent of the 

legislature to allow the Commission to have regard to events during the operation of 

the contract or arrangement was apparent. That being said this did not mean that when 

a commercial risk was taken which resulted in the proprietor earning less than they 

might have as an employee on wages, that the section was necessarily invoked: 

Autobake Pty Ltd v. Budd.155 Nevertheless there was a danger with the section that the 

court could exercise its power in such a way that bargained-for risks were ignored.

The "Tautological Trinity"

Despite some curial inconsistency in the approach to paras, (a) and (b) of S.88F (1), it 

is apparent that they need not be read together. Sheldon J.’s description in Davies v. 

General Transport Development Pty Ltd156 of "unfair", "harsh" or "unconscionable" as 

a "tautological trinity"757 was not supported by the majority in A. & M. Thompson Pty 

Ltd v. Total Australia Ltd758 who identified "a perceptible difference" between "unfair" 

and "harsh or unconscionable". While noting the bargaining strength of the parties was 

still a factor, Perrignon and Dey JJ. held the degree of understanding of the 

complaining party need not be a factor and that the legislation allowed scrutiny of the

753 White v. G ilbert (1983) 5 I.R. 297.

754 Smythe v. Shipton [1978] A.R. (N.S.W.) 633. But c.f. Durheim v. Ireland (1981) 1 I.R. 67.

755 (1986) 8 I.R. 435.

756 [1967] A.R. (N.S.W.) 371.

757 Id., at 373.

75* [1980] 2 N.S.W.L.R. 1 at 12.
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terms itself to ascertain whether they were fair.759 As noted above, such an approach 

took this section beyond the equitable notion of unconscionability.

The Operation of a Contract

Illustrating the ability of the Commission to examine the terms of a contract is Aranda 

v. Pasta House Pty Ltd.160 The plaintiff purchased a franchise to sell "Pasta House" 

products. While the shop was restricted to selling only Pasta House products, the 

franchisor continued to sell to others in the area under a term in the contract permitting 

it to sell to others "in any lawful manner it saw fit". The Commission held this 

constituted unfairness to Aranda who paid $20,000 for the sole right to exploit and use 

the defendant’s system in an exclusive area.760 761 In addition, as Aranda was restricted to 

selling only PH’s products, it should have expected some priority when supplies were 

short but this did not happen. Faced with the question whether the Commission could 

make an order based on unfairness in the absence of fraud, the Commission held it 

could do so.762 This case also illustrates the expansive nature of the jurisdiction of the 

Commission under the section. Relief ultimately was not accorded because the 

proprietor was being required to work for less than he could have achieved as an 

employee. Relief was afforded because the bargain was ill-advised and the terms in 

their operation unfair. This raises an issue as to the appropriateness of legislation 

which broadly aims to regulate employment relations intervening in this way. The 

Industrial Commission itself recognised the consequent broadening of its jurisdiction

760 (1988) 32 I.R. 64.

761 By way of contrast was Cluffv. Axstock Pty Ltd (1985) 10 I.R. 355 in which an agreement that an agent 
would act solely for the principal was held not to be unfair. A key difference between this and Aranda
v. Pasta House was that the principal also promised not to supply its products to anyone else within the 
area.

762 O p. c it . , at 69.
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through the operation of s. 88F in Rolles v. Donald Scott Surgicals Pty Ltd when it 

stated:763

Section 88F has developed from an adjunct to the powers of the 
Industrial Commission to enforce the awards of the Commission in an 
industrial context to a major commercial jurisdiction exercised in 
circumstances frequently having little to do with the industrial 
arbitration and similar litigation normally encountered by industrial 
tribunals.

The operation of the contract was also behind the decision to grant relief in 

Matsamakis v. Caltex Oil (Australia) Pty Ltd164 which was an application by a 

company and its two principals, Mr and Mrs Matsamakis, who operated a service 

station as commission agents on a 12-month contract with no option to renew. 

Evidence was given of a representation, by representatives of Caltex, that the service 

station could be expected to sell 450,000 litres of fuel a month with marketing 

assistance from Caltex. There was evidence that during the term of the contract the 

average sales figure was 260,000-270,000 litres a month and no marketing assistance 

was given by Caltex despite repeated requests to the oil company. The operators of the 

station were not inexperienced and Mr Matsamakis had previously run a successful 

service station in the Sydney area. They knew the previous turnover of the station 

(similar to that achieved by them) and they had received legal and financial advice 

prior to entering into the contract. The report of the case is silent as to whether the 

representation which induced the contract that marketing assistance would be given 

was innocent, negligent or fraudulent, nor is there any need under the statute to make 

such a finding. Cahill V.P. described Caltex’s management as "unresponsive and 

seemingly uncaring about the desirability of increasing sales and about the applicant’s 

precarious position".765 He found further that the applicants’ failure was "not, to any

Unreported, 19 February, 1988, Fisher P., Cahill V.P. and Bauer J. noted in Symes v. Bennett (1988) 35 
I.R. 171 at 176.

764 (1987) 23 I.R. 248.

765 Id ., at 251.



significant extent, due to fault, incompetence or lack of diligence"766 and ordered that 

the sales be deemed to be the represented amount, that is, 450,000 litres a month and 

ordered that commission be paid accordingly. This case illustrates the way procedural 

and substantive unconscionability, or at least unfairness, can be distinguished. It also 

illustrates the ability of s. 88F to be invoked when a contract turns out not as 

envisaged because of the activities of the other party.

In the absence of any evidence that the representation as to marketing assistance when 

made was misleading or deceptive, relief could not have been afforded under s. 52 of 

the Trade Practices Act nor s. 43 of the Fair Trading Act. Given that there was no 

evidence of abuse of bargaining strength when the contract was entered into, neither 

the equitable principle of "unconscionability" nor, had it been enacted, s. 51AA of the 

Trade Practices Act, could have assisted the applicants, nor was there any evidence of 

negligence or fraud by Caltex and accordingly no basis for relief in tort. Hence s. 88F 

occupies a unique place in its ability to grant relief because of unfairness in the way a 

contract operates. Allocation of risks might be seen as the policy behind the operation 

of the section. It is not that a venture turns out unsuccessfully, but that it does so at no 

cost to the party in the stronger position. While Caltex stood to gain from sales had 

the business succeeded as expected, the gain would have been minute in the context of 

its operations but critical in the context of the business. Relief was given not on the 

basis that the business was operating unsuccessfully, but because the parties entered 

into the arrangement with the reasonable expectation of assistance which was not 

given. There remains the issue as to whether the problems were just the application of 

market strength or something other than this. The relief itself was interesting. The 

ability of the Commission to vary the contract was critical. Provided one believes there 

ought to be a weighting in favour of ethics in business, the writer would argue that it 

does no disservice to the public interest to order the contract to be performed as 

represented. The remedy was always with Caltex, either not to have made the 

representation, or to have given the relied-upon assistance. If the section is used to

1 6 6

766 Id ., at 252.
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adjust the risks to those as bargained, the interests of certainty in commerce are not 

harmed.

In Burnett v. Big A l’s Sandwich Joints Pty Ltd161 recovery of a $30,000 franchise 

establishment fee was permitted under s. 88F.768 The would-be franchisee was required 

to find suitable premises as well as fit them out within 12-months of the agreement. 

The location was to be subject to the approval of the franchisor but despite earnest 

attempts by the plaintiff to find a suitable location, none was approved. The terms of 

the agreement were that the $30,000 up-front fee was non-refundable. Burnett made a 

successful claim under s. 88F for a return of the fee. Cahill V.P. found that the 

agreement was unfair, harsh and unconscionable. The disparity in bargaining power 

came, not from some personal attribute of the weaker party, but from the "take it or 

leave it" approach of the stronger party. Legal advice might have assisted the 

purchaser to appreciate the risk. It might be argued that ultimately the risk was a 

commercial one based on some perception of the likelihood of finding a suitable site 

and then of making a success of the operation and the would-be franchisee took the 

commercial risk. But it seems the fee could not be supported on any commercially- 

sound basis. It is tempting to find in the case a notion of "good faith" in contracts, an 

implication that the defendant would not reject the plaintiffs suggested locations 

except on commercially-sound grounds. Rejection on good grounds might nevertheless 

be "unfair" on the basis that the $30,000 fee was out of proportion to the defendant’s 

costs. Rejection in bad faith would be, it is argued by the writer, "unconscionable" as 

well as "unfair" and "harsh".

This supports the view that there is a difference between the bases for relief. The 

evidence required to prove "unconscionable" conduct is considerably more onerous 

than that required for "unfair" conduct "Unfairness" might be shown by an objective 

examination of the terms. While this could also hold true for "unconscionable" in an 

overwhelming case, more usually it is likely that evidence of abuse of bargaining

(1982) A.T.P.R. 140-279.

768 A like result was achieved in H a lim  v. F a s t F o o d  S e r v ic e  D e v e lo p m e n t P ty  L im ite d  (1982) 2 I.R. 128.
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strength, or mal fides, might be necessary. Given that the statute allows a contract to 

be struck down on the basis of "unfairness", there is room for decisions underpinned 

by notions of good faith. That said, it has not been necessary to show that one party 

has acted reprehensibly in order for the conscience of the court to be activated. In 

White v. Gilbert169 a subsequent event which had been anticipated during negotiations, 

that is, a take-over of the business, occurred. Representations had been given that the 

takeover would not affect the contract which was for the purchase of a truck with 

payment for goodwill. But the head contractor lost his contract as a result of the 

takeover only five weeks after the applicant had paid out $19,000 in goodwill. The 

payment of the goodwill for only five weeks’ work was held to be "unfair, harsh and 

unconscionable" 110

Conclusion

Section 88F has lived up to its reputation as "radical", chiefly because it has been able 

to go well beyond the equitable doctrine of unconscionable conduct and consider not 

only abuse of bargaining strength as it affected the formation of a contract, but also 

the way a contract operated. To the extent that it has assisted "consumer entrepreneurs" 

caught in harsh or unfair business transactions, particularly where the contract was by 

way of an alternative to employment, there has been a public policy operating which 

has emphasised assistance to those who have been exploited over certainty of contract. 

Given that in many of the cases, the court has prevented the stronger party from 

abusing its position in a way which had disturbed the bargained-for risks, the section 

ought not be unduly criticised by those who seek certainty. Yet given the wide 

discretion given to the Industrial Commission by the section, it is incumbent on the 

Commission not to interfere with arm’s length transactions which simply turn out to be 

unprofitable. That there is not widespread criticism of the operation of this section, 

suggests the Commission has resisted the potential dangers inherent in the section to 

exercise its broad discretion in an unprincipled way. One might also posit the

(1983) 5 I.R. 297.

770 Per Macken J. id ., at 298.
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suggestion that because the Industrial Commission operates in a fairly confined area, 

the policy implications are appreciated and the commercial setting is understood. The 

bench has an understanding of when contractual terms demonstrate an abuse of 

bargaining position.
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4. THE UNITED STATES UNIFORM COMMERCIAL CODE - ARTICLE 
2-302

The United States experience with a broad statutory proscription of unconscionable 

conduct suggests that in the absence of specific guidelines, there is a real danger of 

inconsistency in the approaches of the courts as they exercise their discretion over 

contractual terms. This is a particular problem in the commercial area where the 

contracts involved may be large ones. Inconsistency is not of course confined to 

questions of unconscionability but is also a reflection of the multiplicity of 

jurisdictions in the United States lacking the unifying effect of a High Court as a final 

court of appeal in such areas.

Academic Criticism

Noted earlier was the controversy surrounding Art. 2-302 of the Uniform Commercial 

Code in the United States.771 King772 described it in terms of a "new conceptualism" 

underlying the Code emphasising not a formalistic approach to contract but rather one 

which focuses on "attributes of the relationship of the parties".773 Indeed he saw it774 as 

promoting a "new business ethic" and further suggested775 776 an extension of the principle 

to allow for an examination of the performance and enforceability stages. Less 

enthusiastic were Hillman, McDonnell and Nickles who described the decision in Bank 

of Indiana v. Holy field116 as:777

771 Papers other than those noted infra include M.P. Ellinghaus, "In Defense of Unconscionability", 78 
(1969) Yale L.J. 757; J.E. Murray, "Unconscionability: Unconscionability", (1969) 31 Pitt. L. Rev. 1; 
J.A. Spanogle Jnr., "Analyzing Unconscionability Problems", (1969) 117 U.Pa.L.Rev. 931.

772 Donald B. King, The New Conceptualism o f  the Uniform Commercial Code, Saint Louis University 
School of Law, 1968, p. 3.

773 Id., at p. 5.

774 Id., at 69.

775 Id., at 76.

776 476 F. Supp. 104 (1979).



. . . symptomatic of the present state of unconscionability cases; a grab- 
bag of ills recited, followed by a conclusion that the agreement or 
suspect term is unconscionable.

Leff* 778 criticised the section as promoting "guesswork", giving "little aid to one trying 

to find out when a clause in a commercial contract is "unconscionable".779 The grant of 

power to the court to strike down "any clause" of a sales contract was the main cause 

of Leff s difficulties and led him to refer to the "root failure of 2-302".780 Using the 

leading consumer case on the section, Williams v. Walker-Thomas Furniture Co.,781 

Leff drew attention to the methodology (or lack of it) used by the court and the Code 

while arguing that any other result would have been "unimaginable".782 In Williams v. 

Walker-Thomas Furniture Co., Skelly Wright J. adopted the familiar two-stage 

approach to unconscionability and the re-opening of contracts, examining first the 

process of negotiation and secondly the contractual terms themselves. The facts were 

overwhelming. A welfare mother who bought items on credit over time from Walker- 

Thomas had signed a contract whose terms included a right of repossession clause not 

only of the item on which there had been a default but on all other items previously 

sold on credit to the customer by the store. (The economic rationale for such a clause 

is that the value of an item may drop below the amount owing and in order to have 

adequate recourse in the case of a default, the lender takes security over several items.) 

The credit extended for one item was added to an overall balance. The customer in this 

case was subject to repossession of all items purchased from the store from 1957 until 

1962. Skelly Wright J. described unconscionability as:783

171

R.A. Hillman, J.B. McDonnell, & S.B. Nickles, Common Law and Equity under the Uniform  
Commercial Code, Warren, Gorham and Lamont, Boston, 1985, 6-4 & 6-5.

778 A.A. Leff, "Unconscionability and the Code - The Emperor’s New Clause" (1967) 115 U.Pa.L.R., 485.

779 Id., at 546.

780 Id., at 509.

781 121 U.S. App. D.C. 315, 350 F.2d 445; 2 U.C.C. 955 (D.C. Cir. 1965).

782 Op. cit., at 552.

783 W illia m s  v. W a lk er-T h o m a s F u rn itu re  C o. 350 F.2d 445, at 449 (1965).



. . . an absence of meaningful choice on the part of one of the parties 
together with contract terms which are unreasonably favourable to the 
other party . . .  In many cases the meaningfulness of this choice is 
negated by a gross inequality of bargaining power. The manner in which 
a contract is entered into is also relevant to this consideration.

1 7 2

As with the s. 51AB of the Trade Practices Act and the Contracts Review Act 1980 

(N.S.W.), Art. 2-302 provides for consideration of the terms itself:784

. . . the primary concern must be with the terms of the contract 
considered in the light of the circumstances existing when the contract 
was made. The test is not simple, nor can it be mechanically applied. 
The terms are to be considered "in the light of the general commercial 
background and the commercial needs of the particular trade ". . . 
Corbin suggests the test as being whether the terms are "so extreme as 
to appear unconscionable according to the mores and businesses practice 
of the time and place". . . We think this formulation correctly states the 
test to be applied in those cases where no meaningful choice was 
exercised upon entering the contract.

This is using unconscionable in the broader sense. For Leff the difficulty was in 

determining what about the contract was unconscionable: was it the security over all 

the items or the sale of the stereo to the particular party? If it was the former he 

notes785 that of 37 jurisdictions which had statutes regulating retail sales (in 1965) only 

one (and it was not the relevant State) had a provision which prohibited such add-on 

clauses. But if it was the latter then this would amount to social engineering by the 

back-door since no legislature in the country would openly pass a law to discourage or 

prevent the poor from buying luxury goods. It was this aspect of the contract which 

Quinn J. in the District of Columbia Court of Appeals786 had identified as a "serious 

question", expressing concern that the seller’s conduct was "sharp practice" because it 

allowed the appellant to purchase a stereo for $678 while noting she received $218 a 

month from the government and had to feed and clothe herself and seven children on

784 Id., at 450.

785 Op. cit., at 554.

786 District of Columbia Court of Appeals, 198 A. 2d. 914 (1964).
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that amount. It is difficult to avoid the conclusion that it was this aspect which 

weighed heavily on the court as much as the term of the contract itself. Quinn J. 

described the transaction as "irresponsible" and since that cannot refer to the supplier’s 

action in taking the security it must refer to the sale in the first place. The case reveals 

the potential for this statutory approach to unconscionability to have a very wide reach 

providing a remedy for an improvident bargain provided the buyer is able to show 

harsh contractual terms and some level of bargaining disadvantage. The judgments do 

not address the commercial setting and the aspect of security and accordingly it is not 

difficult to agree with Leff s criticism.

Hillman, McDonnell and Nickles argue against the use of "unconscionability" as a 

catch-all787 and echo the criticism of the lack of rigorous methodology contained in 2- 

302’s broad and abstract phraseology finding that a court may avoid an approach based 

even on the procedural/substantive framework by a mere recital of factors in favour of 

a finding of unconscionability but it "need not show which are essential, which are 

sufficient and which are superfluous".788 Critical of a lack of firm framework, they 

argue for the application of common law policing mechanisms such as fraud, duress,789 

undue influence and lack of capacity rather than unconscionability. They note that a 

remedy provided through the doctrine of unconscionability "was a victory for the 

proponents of broad legislative drafting over those who counselled the need for 

specificity in commercial law"790 and that it allowed the courts to focus on the fairness 

of contractual terms without needing to manipulate common law rules. But as they 

state, most cases in fact concern the bargaining process and here there is no need to

Op. cit., at 6-6.

788 Id., at 6-3 and 6-4.

789 In Allen v. Michigan Bell Telephone Co. 632 18 Mich. Ap. 632 171 N.W. 2d 689 (1969) the court 
disallowed an exclusion clause in a contract for yellow pages should an advertisement not appear. The 
Court noted that advertisement was an economic necessity; was obtainable only from Bell and the term 
was unreasonable. If duress is a better mechanism, the writer would argue that it is because the actions 
of Bell were unconscionable, ultimately a circular argument. In contrast was Robinson Insurance & Real
Estate, Inc. v. South-Western Bell Telephone Co. 13 U.C.C. Rep. 607 (1973) which denied relief in a 
similar case on the basis that the U.C.C. was inapplicable to such a contract: the court stating that the 
U.C.C. was enacted to meet specific commercial needs and should not be extended outside such needs.

790 Id ., at 6-13.
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manipulate anything since the common law rules in general do provide adequate 

remedies. They argue791 that use of the common law rules would provide greater 

clarity and alert the parties to those practices which are considered unfair. Further they 

argue that William’s case could have been decided on the grounds that the offending 

clause was "incomprehensible to a reasonable person"792 and could have been 

determined according to the rules of contract governing ambiguous clauses. Had the 

Court chosen to do so in terms of the rules of contract it would have said nothing 

about the rules of conduct but only about the rules of drafting. Here then is the 

problem, there are compelling claims for certainty in the commercial world requiring 

the application of clearly defined rules, but if there is an argument for a "new business 

ethic" then the focus ought to be on the conduct of the parties and not on the foresight 

or drafting skills of the lawyers. Notwithstanding the above, Hillman, McDonnell and 

Nickles do however argue for retention of "unconscionability" as a "flexible remedial 

approach"793 when the common law is not suited to the problem and suggest 

"bargaining problems" as one kind of unconscionability. Priestley794 also draws 

attention to a range of authorities some which require the weaker party to be virtually 

"out of his senses" and others which permit intervention unless "the bargain was 

perfectly fair and just in both of its terms and circumstances".

Commercial Plaintiffs

While, as might be expected, consumers have been the main group to seek to use 2- 

302 there are numerous cases involving business plaintiffs who have begun to realise 

they have a possible avenue of redress particularly where there is a disparity in the 

bargaining power of the parties. Indeed one commentator has said "it is proving to be

791 Id., at 6-17.

792 Id., at 6-8.

793 Id., at 6-17.

794 "A Guide to a Comparison of Australian and United States Contract Law", (1989) 12 U.N.S.W.L.J. 4. at
15.
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as basic a tool on Wall Street as it is in the low income areas."795 Even the United 

States government has not been beyond claiming unconscionable conduct.796

Indeed there is now a body of cases involving successful commercial plaintiffs. Such 

plaintiffs have included trucking companies,797 a restaurant,798 a college,799 insurance 

agents800 and government suppliers.801 An examination of many of the successful cases 

involving commercial parties suggests that there is some tendency for one of the 

parties to be at a disadvantage for much the same reason that some consumers are at a 

disadvantage: lack of education802 and lack of choice because of a pressing need. But 

this is not universally the case and other cases point to the avoidance of unfair surprise 

as an important ground for relief. Yet, as Campbell Soup Co. v. Wentz803 illustrates, 

sometimes the court’s decision seems to be based on little more on the fact that the

T.M. Quinn, Uniform Commercial Code Commentary and Digest, Warren, Gorham and Lamont, Boston, 
1988, p. 6.

796 U.S. v. Bethlehem Steel Corp. 315 U.S. 289 (1941). The U.S. government sought to void a clause in a 
ship building contract which provided for a bonus for cost savings on the basis that it was 
unconscionable because the contractor’s profit amounted to 22%. The Court rejected the Government’s 
argument and found that the profit was not in excess of the standard established by commercial practice.

797 Fairfield Lease Corporation v. Umberto 7 U.C.C. Rep. Serv. 1181 (N.Y. Civ. Ct. 1970).

798 Jutta’s Inc v. Fireco Equip. Co. 150 N.J. Sup. 301, A. 2d 687 (1977).

799 Stevens Institute o f  Technology v. United States 396 F.Supp.986 (S.D.N.Y. 1975).

800 Allen v. Michigan Bell Tel. Co., 18 Mich. App. 632, 171 N.W. 2d 689 (1969).

801 National Line Co. v. U.S. Ct. Cl. No. 126-68 Nov, 24, 1969 (Trial Division) 14 C.C.F. 83,200 noted by 
James A. Harley, "Economic Duress and Unconscionability: How Fair Must the Government Be?"
(1988) 18 Public Contract Law Journal 76 at 168.

802 Johnson v. M ob il O il Corp. 415 F. Sup. 264 (E.D. Mich. 1976) 20 U.C.C. Rep. 637. Mobil sought to 
rely on an exclusion clause restricting damages following a fire at service station held to be their fault. 
The court agreed with the defendant that there were different rules in commercial cases from those 
involving consumers. It noted that while 2-719(3) permits the parties to exclude consequential damages,
provided such exclusion is not prima facie unconscionable in a commercial setting nevertheless such a 
clause could still be unconscionable under 2-302. Johnson was illiterate and although not aware of that 
fact, Mobil’s negotiators had failed to explain the meaning of the clause. Given the immense disparity 
between the bargaining powers of Johnson and Mobil, the clause was held to be unconscionable. Weaver 
v. American O il 257 Ind. 458 (1977), had an onerous clause requiring the station owner to indemnify 
American Oil for its own negligence. The owner had no high school education and had never read the 
lease. Given the onerous nature of the clause, the burden fell on the defendant to show that the 
provisions had been explained.

803 172 F. 2d 80; 3d Cir. (1948).
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terms are harsh.804 In A. & M. Produce Co. v. F.M.C. Corp,805 806 807 there were two 

disclaimer clauses, one in bold print and the other, a disclaimer for consequential 

damage, in fine print. The court found this was unconscionable because there was no 

suggestion that the back of the form should be read and hence there were unbargained 

for terms. The court found considerable unequal bargaining power even though A. & 

M. was a large-scale farming enterprise by the standards of the area because F.M.C. 

had sales of agricultural machinery alone of $40-million in 1974 and its contractual 

terms were standard and not open to be negotiated by A. & M. The appeal court 

indicated that while procedural unconscionability was present the trial court had 

apparently given as much weight to the terms of the contract itself in the light of the 

business environment. Likewise in Industralease Automated & Scientific Equipment 

Corp. v R.M.E. Enterprises Inc.906 the court disallowed a lease which contained an 

unqualified disclaimer because it had been entered into in an atmosphere of haste and 

pressure brought about by the actions of the party which sought to benefit. The goods, 

the subject of the lease, failed to operate at all. On appeal, the court noted that 

although U.C.C. 2-302 related to the making of the contract, it could not completely 

ignore events which occurred later.

In Brubrad Company v. U.S. Postal Services807 the court was firm that a contract had 

to be unconscionable at the time it was made and that events occurring during the 

performance of a contract were outside the scope of 2-302 and hence an attempt to 

have rents in a ten year lease tied to 1964 dollar values was not granted. A similar 

outcome occurred in Bernina Distributors Inc. v. Bernina Sewing Machine Co. Inc,808 

where the seller was an importer of Swiss typewriters with a contract with a major 

distributor. The contract was expressed in terms of an open-price formula subject to

The order sought was the equitable remedy of specific performance and as such the court could take 
note of the terms as well as events surrounding the making of the contract.

805 186 Cal. Rptr. 114, 135 Cal. App. 3d 473 (1982).

806 396 N.Y.S. 2d 427 (1977).

807 404 F.Supp. 691 (E.D.N.Y. 1975) aff d 538 F.2d 308 (2d Cir.) (1976).

808 646 F.2d 434 (10th Cir. 1981); 31 U.C.C. Rep. 462.
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variations. There was a major reduction in the value of the dollar against the franc 

which resulted in a 10% surcharge on the buyer. The seller said the cost was included 

in the "open-price" formula" and this was denied by the buyer. The court agreed with 

the buyer. The seller therefore needed to absorb the currency transaction loss and 

resorted to 2-302 claiming it was unthinkable to hold it to a contract which might 

destroy it. The court did not intervene on the basis that the section was confined to 

events "at time it was made". It was supervening events which rendered it one-sided 

and therefore it was not a 2-302 type of case.

Although Art. 2-302 applies to sales contracts, loan and credit agreements have been 

caught by analogy.809 Hence it was that the court looked at such an agreement in 

Bomstein v. Metal Built Products810 in which the interest rate was well in excess of 

100%, there was security provided and guarantors. The issue for the court not 

surprisingly was whether the loan agreement was also "unconscionable". While 

describing the interest as "draconian", the court did not find the agreement itself was 

unconscionable. The was no evidence of undue pressure, nor was it established that 

there was no alternative finance available. Given that the principle of unconscionability 

is not about redressing harsh contractual terms per se, the court’s approach must be 

regarded as a sound one.

Parity of bargaining power is, as has been noted, a key factor in a finding that a 

transaction has been unconscionable. But the mere fact of unequal bargaining strength 

has not been enough to satisfy the court there was unlawful coercion or duress.811 In 

Ashland Oil, Inc. v. Donahue the court noted that:812

In most commercial transactions it may be assumed that there is some
inequality of bargaining power, and this court cannot undertake to write

Noted by King, "Tort of Unconscionability: A New Tort for New Times", (1979) 23 St.L.U.L.J. 97 at 
124.

8,0 3 B.R. 176 (1980); 28 U.C.C. Rep. 1077.

811 Fleischmann Distilling Corp. v. Distillers Co. D d  395 F. Supp. 221 (1975), 17 U.C.C. Rep. 678.

812 18 U.C.C. Rep. 1129 at 1138 (1976).



a special rule of such general application to remove bargaining 
advantages or disadvantages in the commercial area nor do we think it 
necessary that we undertake to do so.
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Further the fact that some terms are onerous has not, of itself, been enough to invoke 

2-302.813 The commercial setting is a key factor814 and the U.C.C. requires that the 

term not be seen in the abstract.815 Such a factor has proved decisive in a number of 

cases816 especially where the party claiming unconscionable conduct is a large 

corporation.817 818 In Fleischmann Distilling Corp. v. Distillers Co. Ltcflg the court 

followed County Asphalt, Inc. v. Lewis Welding & Engineering Corp.919 in stating that 

although a commercial setting does not necessarily bar a claim of procedural

Franz Chemical Corp. v. Philadelphia Quartz Co. 594 F. 2d 146 (1979); 2 U.C.C. Rep. 276. Franz was 
a commercial buyer with many years experience. Also Kerr-M cGee Corp. v. Northern Utilities Inc. 673 
F. 2d 323 (1982); 33 U.C.C. Rep 440 where a contract for supply of gas was drafted to allow for price 
increase and the way the contract was drafted caused a big jump in prices. The court refused relief on 
the basis that both were commercial parties with experienced negotiators with no evidence of gross 
inequality of bargaining power. Northern Utilities also had the benefit of a long-term contract. In J.D. 
Pavlack v. William Davis & Co. 40 111. App. 3d 1; 351 N.E. 2d 243 (1976); 20 U.C.C. Rep. 394 the 
court denied relief for unconscionability on the basis that two factors were needed: unfair surprise and 
unequal bargaining power but both were experienced traders with equality of bargaining strength and it 
was difficult to find unfair surprise when the parties had dealt with each other on 50 previous occasions.

8,4 However the editors of the Uniform Commercial Code Reporting Service noted in regard to Fairfield 
Lease Corp. v. Pratt 6 Conn. Cir. Ct 537 (1971); 9 U.C.C. Rep. 201 that the court apparendy 
disregarded this requirement.

815 Central Ohio Co-Op M ilk Producers, Inc. v. Rowland 29 Ohio App. 2d, 281 N.E. 2d 42 (1972); 10 
U.C.C. Rep. 814 at 815.

816 See for example, Dow Coming Corp. v. Capitol Aviation, 411 F.2d 622 (1969); 6 U.C.C. Rep. 589 
which concerned a disclaimer of all liability for failure to deliver or delay in delivery of a new type of 
plane. The court took note of the fact that it was common in the industry not to promise delivery dates 
and obtain a release from liability and that the buyers when ordering a plane from the producer’s 
competitors accepted the same terms which it claimed were unconscionable. Also, United States Fibres, 
Inc. v. P roctor & Schwartz, Inc. 358 F. Supp. 449 (1972); 13 U.C.C. Rep. 254 involving the sale of a 
conveyor for a high risk process which was unproven. The court held the limitation of the seller’s 
liability was not unconscionable and reflected the allocation of the risks involved.

817 See for example Royal Indemnity Co. v. Westinghouse Electric Corp., 15 U.C.C. Rep. 631 at 637-683
(1974); Boone Valley Co-Operative Processing Association v. French O il M ill  Machinery Co., 15 U.C.C. 
Rep. 650, at 653-654 (1974).

818 395 F. Supp. 221 (1975); 17 U.C.C. Rep. 678.

819 323 F. Supp. 1300 at 1308 (S.D.N.Y. 1970) aff d 444 F. 2d 372 (2nd Cir.).
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unconscionability "it is the exceptional commercial setting where a claim . . . will be 

allowed".820

Likewise the courts have stated that 2-302 is not be used to disturb the allocation of 

risks between parties and the fact of unequal bargaining power will not of itself make 

a contract unconscionable. In some contracts one party may contract on the basis of a 

risk of the occurrence or non-occurrence of a certain events. For example in Peters v.

U.S.*21 a contractor bid high hoping the terms of a contract would be modified. The 

fact that the event did not materialise and hence there were economic difficulties for 

the contracting party was not unconscionable and the court did not disturb the balance 

of the risks. However, where there is an element of surprise about a contract and it is 

clear that there were risks which were not consciously assumed by one of the parties, 

the court may find the terms unconscionable.

Conclusion

From this brief canvassing of some of the cases, it is apparent that despite attempts to 

invoke Article 2-302 most commercial plaintiffs are unsuccessful because the principle 

of unconscionability is unsuited to addressing mere hard bargains. The fact that there 

is considerable judicial discretion and lack of a rigorous methodology for determining 

unconscionability has produced some inconsistent approaches by the courts. The 

section might typify "a new business ethic", but it does not always assist with an 

understanding of just what is that ethic. However, to the extent that it does typify a 

"new business ethic", it can be a vehicle for consideration of what is acceptable and 

what is not in business. This raises the issue made earlier, however, of the 

understanding by the courts of commercial practice. 395

395 F. Supp. 221 at 233 (1975); 17 U.C.C. Rep. 678 at 688.

821 694 F. 2d 687 (1982).
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D. CODES OF PRACTICE

As has been noted there are difficulties with "unconscionable" as a normative 

proposition because it is not always clear what is unacceptable commercial behaviour. 

It becomes necessary then in the light of the difficulty of identifying the appropriate 

ethical standards for business that guidelines be established as to what is acceptable in 

the commercial world. It will be suggested that a way forward, may be to link 

statutory regulation with codes of practice, that is, a system of co-regulation. Such a 

system would provide for codes of practice where relevant to provide the necessary 

guidance to industry but linked with a legislative standard such as s. 51AA of the 

Trade Practices Act.*22 Such codes should be evidentiary only, unless there are 

compelling grounds for mandatory codes. This would leave scope for contracts and 

arrangements which fall outside the codes where the parties are of equal bargaining 

power and dealing at arm’s length.

The argument for codes proceeds on the assumption that some commercial conduct 

does require regulating. But it is not enough merely to point to disparities in 

bargaining strength which may occur in the commercial arena and state therefore that 

the law must redress this balance. It is not axiomatic that the law should intervene 

even when one party is treated harshly or unfairly or is incapable of protecting their 

interests. Entry into commercial life is not compulsory822 823 and with some very limited 

exceptions, for which there is already redress through the principles established in 

Amadio,824 those who choose to be proprietors can be expected to have some capacity 

to appreciate the risks. Why then should the law have a role in this area? Part of the 

response is found in the structure of the economy and the aims of legislation such as 

the Trade Practices Act to encourage competition and to try and prevent undue 

concentration. Small business, if it is to be encouraged, ought to be able to do so in an

822 A similar conclusion was also reached in the T.P.C. Report, op. cit., at pp. 32-33 which was discussed 
above. It also saw the possible need for "commercially significant sanctions to have any effect", at p. 32.

823 A point made by the T.P.C. Report op. cit., at p. vi with specific reference to entry into commercial 
tenancy agreements.

824 Commercial Bank o f  Australia Ltd v. Amadio (1983) 151 C.L.R. 447.
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environment where it is not seen as easily expendable by large commercial operators, 

whether they be banks (with the protection of securities), or shopping centre owners, 

or franchisors and the like, who will readily find someone willing to take the place of 

a failed operator. Intervention is justified, it is argued, on the basis that the small 

business sector plays an important role in the economy and if the sector is to be 

encouraged, unreasonable obstacles should not be placed in its path. But because 

prescriptive regulation can impose requirements which are inappropriate in some 

situations, the idea of industry-determined codes of practice appeals provided there is 

capacity for approval for such codes by an administrative body charged with ensuring 

the interests of each side and looking after the broader public interest. There is a 

public interest, it is argued for example, in allowing market forces to have some reign 

so that the truly mis-managed825 and inefficient operation is not unduly protected.

Assistance with the development of codes of practice has become an important 

component of the work of the Trade Practices Commission826 827 with codes in place, inter 

alia, in the Petroleum Industry (the Oilcode), franchising and recently in banking. 

Some States have provided for codes of practice to be prescribed under their Fair 

Trading A ct}21 The Chairman of the Trade Practices Commission, Alan Fels, describes 

the use of codes828 as "the most pragmatically sensible route to the twin goals of 

competition and consumer protection".829 Where the protection is really aimed at the 

small business participants in the industry, such as with the Oilcode, it is possible to 

paraphrase Fel’s words to encompass the twin aims of competition and participant 

protection.

825 Johns et al, op. cit., p. 26 note that "managerial deficiency is one of the major problems for small 
firms". This is clearly a factor to be considered when relief from a bad bargain is sought. How much of 
the problem results from "bad management" rather than harsh conduct by the stronger party must be 
addressed.

826 A. Fels, Chairman Trade Practices Commission, "Trade Practices - Notes on Recent Developments", 
(1983) 45 Corporate Management 30 at 32.

827 Part 7 (N.S.W.); Part IV (W.A.) and Part 4 (Tas.)

828 Some of which are properly described as "consumer protection" such as the code covering bar code
scanning in supermarkets.

829 Fels, op . c it . , at 32.
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Codes aimed at protecting the participants in an industry rather than consumers have 

possible ramifications for competition, and if they have the effect of restricting entry 

or controlling prices, would be illegal under Part IV of the Trade Practices Act. They 

do have the advantage of being able to identify with some certainty the practices 

which give rise to problems and to suggest practices which ought minimise the 

problems.830 There may be some industry desire to see them succeed as a basis of 

weeding out participants in the industry who are harming its reputation.831 The writer 

suggests that this might be more likely to be the case where legislative intervention is 

threatened if self-regulation fails or if the codes have a role as evidence in claims of 

harsh or unconscionable transactions. To be effective such codes require a strong 

industry body with power to expel and a clear code of ethics. But a strong industry 

body is not without its own problems in terms of the Trade Practices Act. Pengilley832 

in a contentious833 834 paper advances the view that the decision in Hughes v. Western 

Australian Cricket Association834 with regard to the enactment of s. 4D and 

amendments to s. 45 :835

makes it clear that any trade association seeking to enforce its 
provisions by, say, expelling a member for breach of its code has severe 
difficulties not in terms of the competitive impact of the expulsion 
conduct but because, in the absence of Authorization of the Code, the 
expulsion conduct may constitute an exclusionary provision and thus be 
a per se breach of the Trade Practices Act.

Disclosure statements and cooling-off periods are good examples.

831 In discussion with the writer, a representative of the Service Stations Association suggested the Oilcode 
was effective because of industry pressure on fellow members of the Australian Institute of Petroleum to 
be seen to be doing the right thing.

832 Warren Pengilley, "Competition Law and Voluntary Codes of Seif Regulation: An Individual 
Assessment of What Has Happened to Date", (1990) 13 U.N.S.W.L.J. 212.

833 Pengilley himself notes, id., at 218, a comment by an official of the Trade Practices Commission that 
there was not "any scintilla of evidence" in support of his concerns on the basis that there were no 
examples to establish that there was a problem.

834 (1986) A.T.P.R. 140-736.

835 Pengilley, id ., at 226.
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He identifies additional problems for trade associations seeking authorizations under s. 

90 including cost and procedures, particularly if there is an appeal by a dissident from 

a favourable Commission ruling to the Trade Practices Tribunal.836 Thus 

compromises837 are made when a code of conduct is being enforced.838 The writer 

shares this view of the decision in Hughes v. Western Australian Cricket Association 

and the potential for the weakening of the force of a code in the face of action by an 

unhappy industry member facing expulsion or some other sanction. What it suggests 

therefore that industry codes of practice may not always be the answer to enforcing 

conduct at least in the absence of authorizations839 or the backing of statutory 

sanctions. There is a public policy issue raised by industry codes of practice. They do 

cut down the freedom of choice of the participants and may therefore impinge on 

competition. Equally they can cut transaction costs and improve communication 

between the parties. Tamblyn states that self-regulation will only be preferred "if it can 

be shown to achieve a more efficient and effective market outcome".840 841 * Effective codes 

of practice ought to help minimise disputes if they are followed. In addition where 

mediation is a component of a code there is the potential for dispute resolution to be 

considerably cheaper than resort to litigation.

The Trade Practices Commission dealt with the issue of self-regulation schemes in its 

1984-85 Annual Report indicating that codes of ethics for members, rules which set 

standards for goods and services, standard form contracts or regulated marketing 

schemes are only at risk of contravening the Act if they, inter alia:M1

836 Id., at 233-234.

837 Id., at 233.

838 Id., at 234.

839 In Re Sydney Futures Exchange Limited and Sydney Futures Exchange Clearing House Pty Limited 
(1991) A.T.P.R. (Com.) 150-112 the Commission found there was public benefit in the provisions of by
laws which permitted the fining of members and the suspension or termination of membership, at 
56,154. The by-laws were aimed at consumer protection.

840 John Tamblyn, "Industry Codes of Conduct", Trade Practices Commission, (1990) 52 Bulletin 3 at 4.

841 Trade Practices Commission, Annual Report 1984-85, Australian Government Publishing Service,
Canberra, 1985, p. 24.



restrict price competition; restrict those non-price matters that are an 
important part of the usual bargaining process in the industry; or limit 
entry to the trade.

It went on to suggest that in the absence of anti-competitive restrictions of the type 

noted, there could be public benefit from an industry self-regulation scheme which for 

example, "contributes to honesty and fairness in trading and encourages compliance 

with laws such as the Trade Practices Act".*42 The issue also came up in Re Quilted 

Products Manufacturers’ Association of Australia*43 which dealt with an application for 

authorization of a self-regulatory scheme. The Commission indicated it believed self

regulation schemes could encourage competition and promote efficiency.843 844 This 

application for authorization was aimed at ensuring consumers received accurate 

information with regard to feather and down products and hence it is properly 

considered a code to aid consumers and ethical traders. This work is more concerned 

with codes which regulate the behaviour of parties within an industry to protect 

participants rather than consumers generally. Nevertheless there is some guidance to be 

obtained from this ruling and others of a similar nature.845 The Commission said that 

where self-regulation schemes are designed to replace government regulation they 

"may need to encompass a substantial proportion of the members of the industry";846 

that voluntary codes are likely to "enjoy greater public confidence if they are seen to 

incorporate commercially significant incentives to comply";847 that many industries 

would benefit from industry-based complaint arbitration848 and that where self-

1 8 4

843 (1988) A.T.P.R. (Com.) 150-070.
844 Id., at 57,262.
845 See also Re Australian Transmission Rebuilders' Association (1992) A.T.P.R. (Com.) 150-121; Re The 

Agricultural and Veterinary Chemicals Association o f  Australia (1992) A.T.P.R. (Com.) 150-115; Re 
Sydney Futures Exchange Limited and Sydney Futures Exchange Clearing House Pty Limited (1991) 
A.T.P.R. (Com.) 150-112.

846 (1988) A.T.P.R. (Com.) 150-070 at 57,263.
847 Ibid.

848 Ib id . This was dealing with issues of consumer complaints.
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regulation schemes are designed as an alternative to legislation there should normally 

be "a window for public input"849 although tempered by "the desired results and the 

association’s rights to independence".850 Whether there is compelling policy for having 

public representation on any body designed to ensure fair dealing within an industry, 

such as franchising, is arguable.

McCosker851 points to problems created whether control is by legislation or codes of 

practice. With specific reference to franchise regulation, he notes that in the United 

States the variety of requirements has created "high legal costs and problems".852 This 

may be partly the result of having 13 states each with its own legislation and 37 with 

none at all853 together with F.T.C. disclosure rules. In the United Kingdom, which has 

no specific legislation, respondents pointed to the need for the British Franchise 

Association (B.F.A.) to be better known, to have membership of all major franchisors 

noting that to be effective it needed a combination of "acceptance of a code of ethics, 

tight admission procedures and a readiness to expel members who breach the code".854 

McCosker reports855 urgent efforts by the B.F.A. to look at itself to avoid legislation. 

The threat of legislation should self-regulation fail, provided it is a serious threat, may 

be one way of having self-regulation but in an atmosphere where more than lip-service 

is paid to it. Nevertheless, self-regulation can only ever be as effective as its weakest 

link if it is a voluntary code. Whether it can ever be enough to control the truly 

unscrupulous operator is problematic. Here again looms the problem of what can be 

done with the member who does not comply or with the operator who chooses not to

850 Ibid.

851 Colin F. McCosker, "Franchise Education Regulation and Assistance: Report on Study Tour of USA and 
UK, January-February 1991", Franchising - Australia and Abroad Supplement to the Franchising Task 
Force Final Report, (Franchising Report), March 1992, p. 64.

852 Id., at p. 73

853 McCosker, ibid., says the 37 without legislation are being urged by the North American Securities 
Administrators Association (NSAA) to adopt a model Franchise Investment Act.

854 Ibid.

855 Id ., at pp. 78-79
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be a member. Self-regulation coupled with education may be a practical response. It is 

suggested by the writer, however, that this would still not avoid problems when the 

gullible meet the unscrupulous. The issue is whether the heavy hand of legislation is 

an over-kill for dealing with a small number of problems and whether it could impose 

too high a cost burden on commerce. In New South Wales where there has been a 

voluntary code operating in the retail tenancy sector, there has been considerable 

criticism of the voluntary nature of the code. The Chair of the Retail Traders Council 

in New South Wales, Mr Mark Paterson, is reported to have suggested there is 

substantial non-compliance with the Code both from members of the Building Owners 

and Managers Association and from non-members.856 As will be discussed below, the 

New South Wales Government has responded by announcing there will be retail 

tenancy legislation. Retail tenancy has problems not shared by the Petroleum Industry 

in that there are many more retail landlords than there are petroleum companies and 

little incentive for an individual landlord to comply.

As noted above, there is a third possible approach, a hybrid of industry self-regulation 

and government regulation, that is, a mandatory code of practice backed by 

government sanctions. The Franchising Task Force in its Report pointed to the 

advantages and disadvantages of such a system857 concluding858 that a voluntary code is 

preferable. Although they advanced some compelling reasons in favour of a mandatory 

code, they argued that a voluntary code must be given time to work.859 A fourth 

approach is simply to let market forces take over leaving any problems to be dealt 

with under existing rules of contract law, for example. This would be on the basis that 

the cost of regulation outweighs the benefits to be gained. The benefits may be gained 

by a group small in number (victims of the unscrupulous), the costs are borne by the

The Weekend Australian, August 14-15, 1993, "Property", p. 1.

857 Op. cit., paras 3.67 and 3.68.

858 Id., paras 3.69-3.70.

859 The Minister for Small Business, Construction and Customs, the Hon. David Beddall, announced on 4 
September, 1992 a two-year trial period for self-regulation by the franchising industry, The Australian 
Financial Review, 7 September, 1992, p. 4.
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community at large either through costs passed on in prices if industry is the regulating 

body, or indirectly if government is to be the regulator.

This thesis suggests a further approach, another hybrid of several of the above, and 

modelled on the approach adopted in occupational health and safety legislation around 

Australia.860 Such an approach is not out of line with the Trade Practices 

Commission’s recommendation in the T.P.C. Report.861 It links s. 51AA with 

authorised codes to be used as evidence. The advantage of such a system is that it 

allows industry bodies to agree on a standard of behaviour within their industry rather 

than having such standards imposed and it is flexible since no conduct is mandatory 

and thus where appropriate the parties are free to negotiate. But it does mean that 

where conduct falls outside that required in a particular code, the plaintiff has the 

assistance of the code as evidence of the appropriate standard of behaviour in that 

industry. The reason for suggesting that codes used in this way ought to be authorised 

is as a means of trying to ensure the code is fair and that it considers the competing 

interests.

There are two possible approaches to the burden of proof where codes of practice are 

used. Non-compliance could be the basis of a prima facie case of unconscionable 

conduct against the defendant with a reversal of the onus of proof. Once the failure to 

comply with the code is established, the defendant must show its conduct or the 

resulting contract was fair, just and reasonable. Such an approach is rejected on a 

number of grounds. Firstly, there is no compelling public policy ground for such a 

reversal.862 Additionally, it would allow the legislation to become a tool for anyone in

Occupational Health and Safety Act 1983 (N.S.W.); Occupational Health and Safety Act 1985 (Vic.); 
Industry Safety, Health & Welfare A ct 1977 (Tas.); Occupational Health Safety and Welfare Act 1986 
(S.A.), Occupational Health, Safety and Welfare A ct 1984 (W.A.); Workplace Health and Safety Act 
1989 (Qld) and Occupational Health and Safety A ct (Commonwealth Employees) (Cth) 1991.

861 Op. c it., at p. 32.

862 Such a reversal of proof is adopted in the Occupational Health and Safety Act, 1980 (N.S.W.) where 
once the prosecution establishes the facts giving rise to a charge, say under s. 15, it is for the defendant 
to establish the defence in s. 53. There is a public policy reason for this approach in that the Act deals 
with matters of health and safety and the defendant is better placed than the prosecution to establish the 
reasonableness of their action or omission.
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business seeking to delay compliance with a contract or lease, for example and finally, 

it would have the effect of making the codes mandatory,863 thus removing flexibility 

from the parties. The preferred approach is to require the plaintiff to establish the 

unconscionable behaviour, that is, to satisfy the court that there was some inequality of 

bargaining power and that the other party had taken advantage of this in a way which 

must be regarded as unconscionable. Non-compliance with the codes can be used as 

evidence to establish what is the appropriate standard in the particular industry. In s. 

51AB of the Trade Practices Act and s. 9 of the Contracts Review Act (N.S.W.) 

compliance/non-compliance with a code of practice could be an additional matter 

which the court could take into account. There is the question too as to whether 

compliance with a code disposes of the issue of unconscionability. This point is made 

by Sneddon864 who argues that there ought to be statutory immunity from complaints 

of unfair or unconscionable conduct for compliance with a code (in this case one 

dealing with consumer-guarantees). This goes further than the writer’s thesis, but it is 

similar in the linkage between compliance/non-compliance and statutes dealing with 

unfair/unconscionable conduct.

One immediately recognisable weakness in this approach is that industry codes of 

conduct do require an "industry" such as franchising, banking, insurance, retail centres 

or petroleum sales. Accordingly it is not the answer to all harsh behaviour such as 

onerous terms in a contract of supply for example where there is no single "industry" 

involved. There are two responses to this: either legislation along the lines of the 

Contracts Review Act 1980 (N.S.W.) and s. 51AB of the Trade Practices Act 1974 

(Cth) to include commercial plaintiffs or no additional legislation, leaving it to the 

courts to provide a remedy in an appropriate case using the principles already 

developed through the cases on unconscionable conduct. This ultimately is a question 

of public policy. Who should bear the costs of unacceptable behaviour by a few? It is 

submitted that there is no rationale at this time for the broad statutory approach. 

Section 68A of the Trade Practices Act provides one avenue for assistance in that

In the consumer area, the code covering retirement villages is mandatory.

864 Mark Sneddon, "Consumer Guarantees: A Proposal for Reform", (1993) 4 J.B.F.L.P. 92.



1 8 9

attempts to limit liability in a commercial contract can be avoided if it not "fair or 

reasonable"865 and this allows evidence such as the bargaining strength of the parties866 

and knowledge of the term.867

S. 68A(2).

866 S. 68A(3)(a).

867 S. 68A(3)(c).
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1. FRANCHISE REGULATION

The issue of regulating franchising868 in Australia has been the subject of some 

scrutiny.869 The Swanson Committee870 and the Trade Practices Act Review Committee 

(the Blunt Committee) each recommended that franchising should be regulated. Despite 

some attempts during the 1980’s to introduce legislation this was not forthcoming. A 

Bill, the Draft Franchise Agreements Bill 1986 (Cth), was not enacted. It sought to 

address two of the biggest perceived problem areas by providing for pre-contractual 

disclosures and a "cooling-off period871 and by preventing a franchisor from 

unilaterally varying the agreement.872 The rationale for pre-contractual disclosures is to 

overcome the problem in contract law caused by non-disclosure of facts, particularly in 

situations where an inexperienced would-be franchisee does not know what questions 

to ask. A "cooling-off' period should allow for reflection and advice. There is an issue, 

discussed below, as to whether pre-contractual disclosures answer all the difficulties 

and indeed whether many would-be franchisees are in a position to afford to obtain the 

type of advice which might assist them to make a commercially-wise decision. In its 

Consultative Paper the Commonwealth Attorney-General’s Department noted873 that

868 Franchise when used here is used in the same way as defined by the Trade Practices Review Committee 
(the Blunt Committee) as being "any continuing commercial relationship whereby a person ( ‘the 
franchisee’) supplies or seeks to supply goods or services which are identified by a trademark, service 
mark or trade name, under licence from another person ( ‘the franchisor’) and the franchisor exerts or has 
the right to exert such an influence over the business affairs of the franchisee that the business of the 
franchisee is publicly and substantially identified with the franchisor or the business of the franchisor." 
Two recent studies, Arthur Anderson, Franchising in the Economy, published June 1992 and Department 
of Industry, Technology and Commerce, "Franchising in Australia", Franchising - Australia and Abroad 
Supplement to the Franchising Task Force Final Report, op. cit., p. 5, point to the size and growth of 
the sector. The DITAC figures show there were more than 10,000 outlets in June 1991 employing more 
than 100,000 people (p. 36) and reports that the average initial fee in June 1990 was $20,096 (p. 20). 
The Arthur Anderson study finds the average start up cost to be $175,000.

869 Most recent was the Franchising Task Force set up in December, 1991 to report to the Minister for 
Small Business and Customs, the Hon. David Beddail.

870 Chapter 5.

871 Part HI - Formation of Franchise Agreements.

872 Part IV - Operation of Franchise Agreements.

873 Franchising Review, Consultative Paper, prepared by the Business Affairs Division of the 
Commonwealth Attorney-General’s Department, Canberra, 1986, at para. 20.
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while the draft bill did not contain any sections equivalent to s. 9 of the Petroleum 

Retail Marketing Franchise Act it did include:874

a limited number of instances of provisions which, though not perhaps 
amounting to ‘unconscionability’ , may be regarded as involving a 
sufficient degree of ‘unfairness’ to be outlawed.

"Unfairness" is, as has been discussed, a considerably weaker notion than 

"unconscionability". The reference to "fairness" suggested a weighting in favour of the 

franchisee over the franchisor. The Consultative Paper recognised the competing issues 

of fairness and property rights noting that while it may be unfair if a franchisor could 

rely on a trivial breach to terminate an agreement, there is an opposing view which 

suggests that since the franchisor’s trade mark or other property is being used, the 

franchisor should be free to terminate its use.875 Property rights do cloud the picture as 

does the interest not only of the franchisor but other franchisees in having the 

reputation of a trade mark protected. While it may be unfair, if not unconscionable, to 

terminate an agreement on the basis of a trivial breach, if the breach does or could 

pose a threat to the goodwill associated with the name, then it may be an argument 

that it is unconscionable vis k vis other franchisees who have paid to use the trade 

mark not to terminate the agreement. One answer is of course that any breach which 

could harm the reputation of the trade mark is a material and not a trivial breach. But 

the fact of third parties with an interest illustrates the difficulty faced if there is a 

general proscription of unfair or unconscionable conduct. An argument between two 

parties directly affected might not allow for the interests of third parties with a stake in 

the outcome to be heard.

The broader the scope of any legislation, the more difficult it may be to provide for all 

eventualities or even to provide for specific, identified problems. One criticism of 

franchise agreements is that even when a franchisee is successful, and despite 

considerable personal effort, there is no security of tenure beyond that provided for in

I d at para. 21.

875 Id ., at paras 23-24.
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the agreement. Whereas a person running their own business may be free to do so for 

as long as it is successful, a franchisee is not to so well placed. One response is to 

provide for automatic renewal of agreements except where specific breaches have 

occurred.876 However, the draft Bill chose not to adopt that method because of the 

wide sweep of the proposed legislation and suggested instead that non-renewal was a 

factor to be considered in a franchisee’s assessment of the fees to be paid at the 

outset.877 The question of whether proposed fees were fair was to be addressed by a 

requirement for prior disclosure documents including prescribed accounting 

information, to give a prospective franchisee the opportunity to obtain advice as to the 

potential viability of their purchase. It does suggest therefore that the advice which 

might be required, is not merely an explanation of the terms of the agreement, but 

rather the commercial advisability of the arrangement. Such advice does not usually 

come from a short consultation with a solicitor. It is the inexperienced prospective 

franchisee who might most need the information and yet be the one who neither 

appreciates this nor be in a position to afford it. Nor is it suggested however that this 

be the role of the solicitor in the situation. Such advice might be appropriately given 

by an accountant, although whether the prospective franchisee is able to pay for the 

advice is a pertinent issue. There is the issue, noted earlier, of the potential for the 

advisor to be sued if the venture does not succeed and accordingly whether this too 

would affect the fee to be charged.

A further problem is posed if the ability to sell or assign the franchise is made difficult 

since frequently the best way for the franchisee to realise the value of their labours is 

through the capital appreciation on a sale. This problem was recognised by the 

Swanson Committee in Chapter 5 and addressed in the Bill in s. 24 which prevented 

franchisors from unreasonably withholding their consent to assignment. Linked with 

this is the issue of valuation of goodwill on termination. The draft Bill did not provide 

any formula for such a valuation with the Consultative Paper concluding that this was

This ignores the interest of the franchisor in having the best results, not merely good results. The 
franchisor may have, "waiting in the wings", a person with the potential to do more with the franchise 
than the present franchisee has managed.

877 F ra n ch is in g  R e v ie w , Consultative Paper, op . c it . , at para. 25.
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"not desirable (or even possible)".878 The problem of valuation of goodwill on 

termination was met in a more roundabout way by the disclosure provisions and by 

preventing the unreasonable early termination of the franchise, thus minimising the 

risk.

It has been argued879 880 that franchising problems cannot be solved by general 

unconscionability legislation, such as an extension of the Contracts Review Act 1980 

(N.S.W.) to include all contracts and that specific statutory guidelines are needed. 

Certainly specific guidelines can clearly spell out the rights and obligations on each 

side. But specific guidelines, as proposed in the Draft Franchise Agreements Bill, 

would not have met the type of problem seen in Burnett v. Big AVs Sandwich Joints 

Pty Ltdm  unless they were to go so far as to outlaw non-refundable establishment fees 

and such was not proposed.881 Therefore if there is to be some recourse in the face of 

unconscionable conduct the issue is whether it ought to be in industry-specific 

legislation, as part of general legislation, for example, the Trade Practices Act, or 

merely left to the courts in appropriate circumstances. Had Parliament chosen to enact 

legislation specifically aimed at franchise agreements then a general prohibition on 

unconscionable conduct as well as guidelines on specific matters might have provided 

one way of dealing with exceptional cases. But there would be a risk that the section 

would be pleaded whenever a franchising relationship broke down and there is the 

already-discussed problem of uncertainty, together with the issue of whether such a 

section could deal with the unfair operation of a contract.

878 Franchising Review, Consultative Paper, id., at p. 13.

879 Andrew L. Terry & Patrick W. Gallagher, "Franchising and Small Business" (1983) A.B.L.R. 159 at 
183-184.

880 (1982) A.T.P.R. 140-279.

881 Indeed of course there may be an argument for some non-refundable fee to establish bona Tides and
meet administrative costs associated with an application. The problem with the Big AVs fee was its size, 
the potential for abuse and the fact that the franchisor carried none of the risk associated with the
delayed or non start-up. Legal advice might avoid such a problem but the facts suggest it would be easy
to be wise in hindsight. Had an appropriate site been found, the difficulty might not have arisen. Even
with advice it may be difficult for someone keen to take the franchise to envisage not finding an
appropriate site.
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In any case the point is somewhat moot because the industry is likely to be regulated 

through a Code of Practice rather than legislation, provided the self-regulation trial, 

which began in February, 1993, proves a success. The Franchising Task Force which 

was set up in December, 1990 to report to the Minister for Small Business and 

Customs, the Hon. David Beddall, handed down its findings and recommendation in a 

report in December, 1991 together with a supplement, Franchising - Australia and 

Abroad in March, 1992. A detailed discussion of the findings of the Report is outside 

the scope of this work, but there are specific recommendations dealing with 

unconscionable conduct and the appropriate means of regulation. The recommendations 

of the Task Force bear some resemblance to the Draft Bill with the major exception of 

a proposal for self-regulation rather than a Statute. It recommended that franchisees be 

given a disclosure document at least seven-days (cooling-off period) before signing any 

agreement; receive a "Uniform Guide for Franchisees" and a copy of the Code of 

Practice.882 The Task Force also recommended:883

that prior to the execution of a Franchise Agreement, a Franchisee 
should be required to produce a certificate from a solicitor certifying 
that the solicitor has explained the Franchise Agreement to the 
Franchisee. Alternatively, the Franchisee should be required to sign a 
statement that he has had the Franchise Agreement explained to him by 
a solicitor.

If followed this assists the franchisor to resist a claim of unconscionable conduct 

because of lack of advice and serves the purpose of alerting the franchisee to their 

obligations under the agreement. Specifically in relation to unconscionable conduct the 

Task Force recommended that:884

Franchisors and Franchisees should not participate in unconscionable 
conduct in relation to franchise arrangements.

Franchising Report, op. cit., recommendation 33.

883 Id., recommendation 31.

884 Id ., recommendation 36.
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It is difficult to escape the conclusion that such pious words would do little to prevent 

such conduct. In an obvious effort to overcome some of the difficulties with definition, 

the Task Force provided criteria for determining unconscionable conduct, to include:885

whether there was a significant departure from general franchise business 
practice of the time and place; whether there was a significant departure from 
the normal commercial arrangements of the particular franchise involved; 
whether there was a substantial overvaluation in fees or prices so as to be 
significantly detrimental to one of the party’s business; whether the conduct 
was unreasonable in relation to the risks incurred by one party; whether the 
conduct was not reasonably necessary for the protection of the legitimate 
business interests of the Franchisor, Franchisee or franchise system; whether the 
consequences of the conduct were reasonably foreseeable by both parties.

The question of departure from usual arrangements, either in relation to that 

franchisor’s usual practice or franchise practice in general does provide a useful 

starting point in issues of unconscionable conduct. It suggests the complaint of 

unconscionable conduct could be made either by an individual caught by an agreement 

harsher than that of others in the same franchise group or by a group of franchisees 

whose agreements generally are harsher than is required by other franchisors. Because 

franchises have reasonably consistent practices, evidence of a departure ought to be 

readily obtainable. The issue then comes down to whether the conduct can be excused 

on the basis of risks incurred or the reasonable protection of interests including those 

of others in the system. The posing of such questions assists with the reaching of a 

conclusion of unconscionable conduct. Indeed while the word "unconscionable" is 

useful shorthand for a range of possible conduct, used alone in the Code of Practice it 

could have left the Code open to accusations of uncertainty. But seen as a conclusion 

when particular criteria are met (or not met), some of the uncertainty disappears. 

However, departure from usual arrangements might also be seen as inhibiting 

innovation and indeed this point was made to the Trade Practices Commission at pre-

885 Id ., recommendation 37.
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registration hearings prior to authorisation.886 Accordingly the wording was altered to 

"best franchising practice".887

The Task Force submitted888 that its recommendations would meet many of the 

problems which had been recognised by both the Swanson and Blunt Committees and 

accordingly questioned the appropriateness of the currency of their recommendations. 

It suggested that through a combination of "appropriate disclosure information", the 

seven-day cooling-off period, a Code of Practice and through the development of 

alternative dispute resolution procedures, there would be a reduced capacity for 

unconscionable conduct.889 It also recommended against the extension of s. 52A of the 

Trade Practices Act on the basis of uncertainty and increased litigation without proof 

of sufficient benefit890 at least until the Code of Practice was given a two year trial.

With regard to sanctions, the Task Force recommended that non-compliance should 

result in delisting.891 Delisting has its own problems and is only effective if 

membership is valued highly both by franchisors and especially by would-be 

franchisees, the group in need of protection. Unless it is made illegal to sell franchises 

unless on the register of compliance, that is, compulsory registration (and this is not 

proposed), there is no truly effective protection from those franchisors who do engage 

in unconscionable conduct and who are not concerned about their membership. 

Delisting removes transgressors from further industry control but does not prevent 

them from continuing to sell franchises. It is no argument to say that would-be 

franchisees can protect themselves by dealing only with franchisors who have agreed 

to comply with the Code. It is the most vulnerable would-be franchisee, one who has

Id., at 56,444.

887 Robert Fitzgerald & Associates, Kwik-Kopy Australia Pty Ltd and Mozprop Pty Ltd (1993) A.T.P.R. 
(Com) ^50-135 at 56,444.

888 Id., at para. 11.6.

889 Id., at para. 11.8.

890 Id., at para. 11.9. The Motor Trades Association dissented from that view.

891 Id ., at recommendation 9.
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little business experience and education, who either may not appreciate, or even know 

of the Code, or who may not appreciate the risks they run in dealing with a delisted 

member, who would miss the protection offered by the Code. There remains too the 

issue of the ethical franchisor who chooses, for whatever reason, not to seek 

registration. In the absence of a requirement to register, imputations as to motive raise 

questions of harm to the franchisor’s reputation which might be open to a claim of 

misleading or deceptive conduct. The Trade Practices Commission granted 

authorisation to the Code in August 1993.892 The Commission identified a number of 

provisions as potentially anti-competitive, inter alia, sections dealing with financial 

institutions,893 but it decided there was net public benefit in the sections designed to 

give preferential treatment to franchise systems complying with the Code together with 

a commercial incentive for compliance.894

Among the disclosure requirements is a viability statement containing key financial 

information; details of the assumptions underlying any representations which have been 

made with regard to gross or net profits, sales projections, income or other financial 

projections; a requirement that all investment information shall be detailed in such a 

way as to avoid being misleading; the provision of full and accurate written disclosure 

at least seven-days prior to the execution of any agreement; all material matters to be 

included in a written agreement; appropriate selection procedures; the encouragement 

and/or provision of training and the provision of guidance. In addition the Code 

requires fairness in all dealings between a franchisor and its franchisees and the use of 

good faith and goodwill in dispute-resolution. An examination of the cases brought 

under s. 88F of the Arbitration Act 1940 (N.S.W.) involving franchisees and the 

Petroleum Retail Marketing Franchise Act 1980 (Cth) indicates that compliance with 

these together with appropriate advice by the would-be franchisee could avoid many of 

the difficulties encountered by franchisees. However, some difficulties could remain,

892 Robert Fitzgerald & Associates, Kwik-Kopy Australia Pty Ltd and Mozprop Pty Ltd (1993) A.T.P.R. 
(Com) 150-135.

893 Id., at 56,446.

894 Ib id .
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chiefly with the issue of goodwill. The Task Force made no recommendation on the 

matter of goodwill stating that it was neither "possible nor practicable to regulate 

goodwill even in a self-regulatory environment"895 but did suggest close monitoring of 

the issue.896 Goodwill is a difficult issue. As Davenport pointed out there are many 

ways to value goodwill and there is a fundamental problem that a valuation "will vary 

tremendously" depending on when it is carried out.897

In general terms a code of practice is only effective if it has universal acceptance from 

the industry and is widely known by the public such that non-compliance is regarded 

with general disapproval. The two-year trial period which ends in February, 1995 

should allow an assessment of whether identified problems have been met.

Regulation in the United States

The United States has both general and industry-specific legislative controls over 

franchising. The industry-specific Acts control the two largest franchise sectors,898 the 

sale of new cars and the sale of petroleum: Auto Dealers’ Franchise Act 1965 

(Automobile Dealers Day in Court Act) and the Petroleum Marketing Practices Act. 

The aim of the first is to redress the balance of power which was weighted in favour 

of manufacturers. It covers aspects of termination and renewal but also has a "good 

faith" requirement.899 The courts are given the power to rewrite contracts and can

Id., at para. 67.

896 Id., at para. 68.

897 Adam Davenport, "Practical Planning for Goodwill on the Termination or Expiry of Agreements", in 
U.N.S.W. Faculty of Law Continuing Legal Education, Licensing & Franchising Opportunities, 
Problems & Taxation, 1990, 10-11. See also Warren Pengilley, Franchising What Impact: What 
Problems: What Solutions?, Faculty of Law, Monash University, Melbourne, 1982, pp 14-15.

898 These are also the largest sectors in Australia. Figures published by the Department of Industry, 
Technology and Commerce, "Franchising in Australia 1989-1991", Franchising Australia and Abroad, 
op. cit., p. 5 at p. 10 show there were 2,949 new motor vehicle franchises operating 1,812 outlets, 
employing 42,180 people and 4,200 petroleum retailing franchises employing 27,720 people in Australia 
in 1990.

899 Norman Gomm, "Franchising in the United States", Supplement to the Franchising Report, op. cit., p. 83 
at p. 89.



1 9 9

award damages. The Petroleum Marketing Practices Act has been described by one 

commentator as "far more comprehensive than the Automobile Dealers Day in Court 

Act" and "petroleum products franchisors have fared better than might have been 

expected".900 The focus of this legislation is on termination and renewals.

In 1978901 the U.S. Federal Trade Commission adopted a trade regulation rule, entitled, 

"Disclosure Requirements and Prohibitions Concerning Franchising and Business 

Opportunity Ventures" effective from October, 1979 (the "Franchise Rule"). This 

required disclosures of specified information but was limited in its effect because it did 

not any afford private right of action. Various state franchising-disclosure laws did 

afford a private right of action. Zeidman902 notes the differences which arose between 

the various States laws and the Federal regulation including the requirement to register 

with some State agencies before offering a franchise for sale, something which was not 

required under the Federal controls and also that while the disclosure provisions were 

substantially the same, some states controlled the operation of franchises while others 

did not. State antitrust laws may also affect some aspects of franchising. Gomm 

notes903 that in 1987 the National Conference of Commissioners on Uniform States 

Laws produced a model law, the Uniform Franchise and Business Opportunities Act, 

in a bid to overcome the State differences and because of perceived problems with the 

current laws. This law was to have required good faith rather than impose specific 

controls. He quotes from a preamble to the model law:904

current law, in many instances, misses a fair balance between the 
interests of the franchisor and franchisee and often ignores altogether the 
interests of consumers, other franchisees in the particular franchise 
system, or prospective franchisees in the system.

Lewis G. Rudnick, "An Introduction to Franchising", in Martin Mendelsohn, (ed.), International 
Franchising - An Overview, Elsevier Science Publishers B.V., Amsterdam, 1984, p. 1 at p. 53.

901 Gomm, op. cit., p. 97, reports widespread complaints of misconduct in the industry in the 1970’s 
including complaints of high pressure sales tactics; franchisor inexperience, or financial instability, 
hidden fee requirements and straight-out unscrupulous behaviour.

902 Philip F. Zeidman, "Franchise Regulation in the U.S.A." Mendelsohn, op. cit., p. 129 at pp. 132-133.

903 Id., at p. 90.

904 Ib id .
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However, the Act was not introduced and in 1989 there was a fresh attempt at uniform 

national laws, the Model Franchise Investment Act, which Gomm905 suggests "appears 

to have more appeal to state legislators and franchisees" because of its stronger 

regulatory approach that the previous model Act. The State Acts which do exist to 

control the operation of franchises deal with a range of matters, some of which might 

be said to come within the general description of "unfair", "harsh", "unjust" or 

"unconscionable". Gomm906 itemises these and they include "termination and renewal"; 

"coercion by threats of non-renewal or termination"; and "overcharging". Further he 

notes a trend to examine the relationship rather than relying on pre-sale disclosures, a 

trend "being driven to a large extent by an increasing number of reports of post-sale 

improper practices by franchisors".907 There is no doubt that this is caused by the 

imbalance between the parties. The International Franchise Association argues that this 

imbalance is precisely what the franchisee is seeking to exploit, that it is the 

franchisor’s "superior financial and informational resources" which the franchisee seeks 

to use and to turn to advantage over its competitors and that legislative efforts:908

to diminish this imbalance change the essential financial equilibrium and 
ultimately erode the very capabilities which franchises [sic] seek to 
exploit though their purchase of a franchise.

The writer rejects this viewpoint. Fair dealing requirements are not about emasculating 

franchisors, but preventing the unfair abuse of bargaining strength and to the extent 

that both industry self-regulation and legislative controls are said to be concerned with 

similar ends, it is difficult to see why legislative controls are singled out as likely to be 

destructive of the franchise industry or harmful to the fair operator unless the costs of 

administration and compliance are onerous.

905

906

Id., at p. 91. 

Id., at p. 92.

907 Ib id .

908 Gomm, id., at p. 96.



2 0 1

Legislation in Australia

In Australia, absent specific legislation, the Trade Practices Act through ss. 52 and 

59(2) and more recently s. 51 A, has had an important place in the prevention of 

misleading and deceptive conduct in relation to franchises and there have been 

successful actions based on these sections.909 They have the ability to catch a wide 

range of conduct from unscrupulous operators. A breach can give rise to damages 

under s. 82 and also a criminal conviction for a breach of s. 59(2). What is not 

necessarily caught, however, is the imposition of unreasonably onerous terms and/or 

harsh enforcement of legal rights, that is, the abuse of the franchisor’s superior 

bargaining power (assuming that indeed franchisors are in a superior position in the 

sale of franchises when it is a buyers’ market), or simply failure to disclose all 

relevant information in a situation where there is no duty so to disclose. The potential 

to include franchising within the "prescribed interest" provisions of the Corporations 

Law (1989) and its predecessor and so provide greater control over the sale of such 

interests was not taken up.910 Inclusion within the "prescribed interest" would have 

significantly impeded the sale of franchises and there is some difficulty in equating 

investment in a franchise to a person who will operate the business with the sale of 

shares, debentures and the like to ordinary investors.911 Section 88F of the Industrial 

Arbitration Act 1940 (N.S.W.) provided a basis of action for some franchisees912 on the 

footing that terms imposed were "unjust", "harsh" or "unconscionable". This section 

was discussed above, but it is worth noting at this point, that s. 88F (now ss. 275 et 

seq Industrial Relations Act 1991 (N.S.W.)) is the only avenue for statutory relief for

For example, Ducret v. Colourshot Pty Ltd (1981) 35 A.L.R. 503.

910 N.C.S.C. Release 118 exempted franchising schemes on the basis that a typical franchisee was prepared 
and able to assume some risk and hence required less protection than some other investors. Regulation 
7.1.02 of the Corporations Law exempts franchises, as defined in regulation 1.02, from being a 
"prescribed interest" under section 9 and from the effect of the provisions of Chapter 7.

911 Pengilley is one who pointed to the inapplicability of the "prescribed interest" sections to franchises: 
Warren Pengilley, "Franchising: The Present Law & the Likely Impact of Franchising Legislation", 
(1983) 11 A.B.L.R. 327.

912 Burnett v. Big A l ’s Sandwich Joints Pty Ltd (1982) A.T.P.R. 140-279; A. & M. Thompson Pty Ltd v. 
Total Australia Ltd [1980] 2 N.S.W.L.R. 1; Bennett v. B.P. Australia Limited [1984] A.R. (N.S.W.) 120;
B.P. Australia v. Klepat Pty Limited (1982) 2 I.R. 352. See section above dealing with s. 88F.
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many franchisees and then only of course if they have the necessary link with New 

South Wales. The ability of franchisees to use this legislation has been said by some 

franchisors to be "completely inappropriate."913 The Franchising Report did not make 

any recommendations with regard to s. 88F. They recognised its "general 

inappropriateness" in a law industrial in purpose but noted too that it may serve a 

useful purpose "in facilitating action by disgruntled franchisees".914 The opponents of 

any widening of the unconscionable provision of the Trade Practices Act frequently 

pointed to problems caused by unnecessary uncertainty in the commercial arena. But 

by way of observation, s. 88F does not seem to have opened any floodgates nor is 

there wide-spread criticism of a body of "palm tree" justice having developed around 

it.

913 The Franchising Report, op.cit., at para. 6.32.

914 Ib id .
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2. THE BANKING CODE OF PRACTICE

A Banking Code of Practice was released in November, 1993, with a 12-month target 

for full compliance. The Code was released under the aegis of the Australian Bankers’ 

Association and follows identification of the need for the Code by the House of 

Representatives Standing Committee on Finance and Public Administration915 (The 

Martin Report), the Trade Practices Commission and various consumer groups. As 

discussed below, it has little direct ramifications for commercial dealings, except those 

involving third-party guarantees unless it proves to be educative and banks change 

their practices in their dealings with commercial customers in line with the Code.

Background

The Martin Report recommended a contractually enforceable code to be subject to on

going monitoring by the Trade Practices Commission.916 The Report described a 

"mismatch between the law of banking and the practice of banks".917 It noted too that 

banks can take advantage of their stronger bargaining position to ensure the terms in 

their contracts with their customers reflect the bank’s interests.918 With regard to the 

specific area of guarantees, the Martin Report recommended that unlimited guarantees 

be no longer allowed and the relationship between a bank and a guarantor be clearly 

laid down in the code.919 It rejected a recommendation from consumer groups that 

banking law be codified into a statute on the basis of delay and rigidity.920 The Report 

also recommended the Australian Banking Ombudsman Scheme should be amended to

Australian Government Publishing Service, Canberra, 1991.

916 Id., recommendation 76, at para. 20.51.

917 Id., at para. 20.3. It attributed this to "the increasing complexity of the baking relationship, more detailed 
contractual agreements, and the development of new products, particularly electronic products which do 
not sit comfortably within it", id., at para. 20.2.

918 Id., at para. 20.11.

919 Id., recommendation 90, at para. 20.179.

920 Id ., at para. 20.43.
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increase the threshold to $200,000 and to remove the exclusions relating to small 

proprietary companies.921 Although the Banking Code of Practice has been released 

there has been no alteration to the Ombudsman scheme. Accordingly small business 

remains without any easily accessible remedy where they have a problem and their 

bank appears to be dealing inadequately with it. The Martin Report noted claims by 

small business about the cost of litigation and the powerful position of banks in 

litigation such that they hindered discovery and protracted the litigation to prevent 

business continuing the action.922

Consumers’ Code

The Code is not aimed at banking services broadly but is consumer-oriented. This is 

derived from the reference to "customer” which is defined to mean:

an individual . . . alone or jointly with another individual . . . [who] 
acquires a Banking Service which is wholly and exclusively for his or 
her private or domestic use.

This would exclude third-party guarantees in most circumstances. The Code addresses 

this issue by providing that s. 17 dealing with guarantees shall apply to each guarantee 

and each indemnity provided by any individual for any financial accommodation or 

facility provided by a bank other than borrowings by public corporations, or 

corporations where the guarantor has commercial links such as by being a director, 

secretary, member, partner, co-owner, agent, or consultant. The Code therefore would 

extend to those situations where a member of the family, not being involved in a 

corporation, is being asked to give a guarantee, but would not extend to ordinary 

directors’ guarantees being given in lieu of a capital contribution. Therefore with the 

exception of the guarantee area, little protection will be forthcoming for business 

customers of the banks.

921 Id ., recommendation 79, at para. 20.114.

922 The Martin Report, op. cit., at para. 15.84.
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Obligations towards Guarantors

The requirements for third-party guarantees go beyond what is required under the 

common law. The Code requires such guarantees to be limited to a specific amount.923 

Banks are required to recommend that a prospective guarantor obtain independent legal 

advice924 and to provide a written warning to the guarantor that they may become 

liable instead of, or as well as, the borrower.925 Subject to the consent of the borrower, 

banks must also provide a copy or summary of the contract,926 a copy of any formal 

demand sent to the borrower927 and, on request of the guarantor, a copy of the latest 

relevant statements of account provided to the borrower 928 Guarantors may at any time 

extinguish their liability to the bank by paying out the then outstanding liability of the 

borrower to the bank or any lesser amount to which the liability of the guarantor is 

limited under the terms of the guarantee.929

Dispute Resolution

Banks will be required to have an internal dispute-handling procedure available 

without charge to customers. Descriptive information about this procedure should be 

provided at branches. If this internal procedure fails to reach a resolution an external 

impartial process must be available, with jurisdiction similar to the existing Banking 

Ombudsman. But despite the claims noted above of protracted litigation, there is 

nothing in this dispute procedure for business customers.

Code of Banking Practice, s. 17.2.

924 Id., s. 17.5.

923 Id., s. 17.4 (i).

926 Id., s. 17.4(H).

927 Id., s,17.6(i).

928 Id., at s. 176(ii).

929 Id ., s. 17.7.
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Voluntary Code

The Code is voluntary but once a bank has agreed to be bound by it, the provisions 

will be incorporated into the contract between a bank and its customer and hence be 

contractually enforceable. Whether this will provide a sufficient sanction for a bank in 

breach is problematic since it will require the customer to take some action and unless 

the Ombudsman takes up the matter, the issue of pursuing action against the bank 

remains. Banks are also required to report to the Reserve Bank annually on the 

operation of the Code and on the nature and number of disputes and how they were 

handled. Consolidated information from the Reserve Bank will be sought by the 

Australian Payments System Council who may provide reports to the Treasurer on 

compliance. The Code is to be reviewed after three years.

Conclusion

Because the Code is not aimed at bank behaviour broadly it has not been discussed in 

any depth. Commercial parties aggrieved by the practice of a bank may be able to seek 

redress through s. 51AA of the Trade Practices Act but only if they meet the "special 

disadvantage" requirement of the narrow equitable doctrine of unconscionable conduct. 

As has been noted, this section is unlikely to be relevant to most claims of 

unconscionable conduct in business. Accordingly, the Martin Report’s confidence that 

an enlargement of s. 52A of the Trade Practices Act "will redress some of the 

disparity that exists between small business and banks in disputes"930 is likely to have 

been misplaced. With limited exceptions, the position for small business vis k vis 

banks has not been enhanced either by the new Part IVA of the Trade Practices Act or 

by the Banking Code of Practice.

930 O p. c it., para. 15.85.
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D. SPECIFIC LEGISLATION

There are two types of specific legislation: industry-specific or problem-specific. In 

Australia, the retail petroleum industry attracted Commonwealth legislation in 1980 

and most of the States have enacted legislation aimed at regulating retail selling at 

least in shopping centres where the disparity in bargaining strength between the 

landlords and the tenants is most apparent. Such legislation is typically detailed, 

imposing specific duties on one of the parties and granting rights which might include 

the redressing of hard bargains, not otherwise available in the common law. The other 

type of approach is to target a specific problem, such as harsh exclusion clauses in 

contracts. In Australia, this is dealt with through s. 68A of the more general Trade 

Practices Act, in the United Kingdom, the approach was to enact specific legislation 

aimed at that problem, viz, the Unfair Contract Terms Act 1977 (U.K.).

As discussed, identified problems in specific industries also lend themselves to codes 

of practice. In the petroleum industry, each has been operating with the current 

emphasis on the code. In retail selling, New South Wales, has been relying on a 

voluntary code. The weakness of this reliance has been highlighted by an 

announcement by the New South Wales government that it will bring in legislation 

because of complaints of substantial non-compliance.

1. PETROLEUM RETAIL MARKETING FRANCHISE A C T  1980 (Cth)

Despite a recommendation by the Blunt Committee that legislation to protect 

franchisees should not be industry-specific, the Commonwealth did pass legislation 

aimed at protecting franchise sellers of petroleum.931 This was in response to 

widespread criticism of the practices of petroleum companies. The criticism focused on 

the ease with which petroleum companies could and did terminate franchises. In his 

Second Reading Speech, the Minister for Business and Consumer Affairs, the Hon.

R.V. Garland, referred to "a long history of discontent and a great deal of criticism of

931 P e tro le u m  R e ta il  M a rk e tin g  F ra n ch ise  A c t  1980 (Cth); P e tro le u m  R e ta il  M a rk e tin g  S ite s  A c t  1980 (Cth).
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certain practices in the industry".932 The legislation followed the Royal Commission on 

Petroleum which handed down its fourth report in 1976; the establishment of an Oil 

Industry Marketing Consultative Committee and an unsuccessful conference933 called 

by the then Prime Minister, Malcolm Fraser.934 The Minister stated that:935

the government has found it necessary to intervene to correct certain 
marketing practices and maintain fair competition . . . measures . . . 
necessary to maintain a vigorous and effective small business sector and 
. . . long-term competition in the industry as a whole.

He noted that the legislation had three main purposes: protection of tenure and a 

requirement for the disclosure of information; the prevention, except in limited 

circumstances, of price discrimination and a reduction in the number of oil company 

operated sites (this latter aim to be achieved by the companion Act, the Petroleum 

Retail Sites Marketing Act).936

The P.R.M.F. Act contains a number of sections to catch conduct which might be 

regarded as unconscionable, even though not described as such in the Act. Under sub- 

s. 9(1) a corporation must not, as franchisor, enter into a franchise agreement 

containing a provision imposing an obligation on the franchisee that is likely to be 

impossible or unreasonably onerous to perform at the time when performance is 

required. Such a provision is void.937 If severable from the remainder of the agreement 

it will be struck out,938 but if not, the court may order that the agreement be void 

altogether or it may make such other orders, under s. 9(5), as it considers just and

House of Representatives, Parliamentary Debates, (1980), Vol. 119, 9 September, 1980, p. 1021.

933 Failure of the conference to reach agreement was noted by Mr Garland in his Second Reading Speech, 
id., at p. 1022.

934 This background to the legislation was discussed by the Minister, id., at pp. 1021-1022.

935 Id., at p. 1022.

936 Id., at p. 1021.

937 Sub-s. 9(2).

938 Sub-s. 9(4).
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equitable. Sections 9 and 10 have been described as giving an indication "of the 

principle of fairness underlying [the Act’s] provisions".939 Subject to specified 

exceptions covering non-payment; disrupted supply due to industrial disputes or other 

circumstances beyond the suppliers’ control and emergency legislation, the franchisor 

must supply fuel as reasonably required by the franchisee (s. 10(2)). Such a 

requirement removes what could otherwise be a major source of power for the 

supplier. That is, it serves in a positive way to deal with one source of misuse of 

market power in this area.

The Act attempts to deal with the issue of non-disclosure of information imposing on 

the franchisor a duty to disclose to the franchisee all information in the possession of 

the franchisor or related corporations which could influence the franchisee’s decision 

to enter into the agreement (s. 15(1)) and it provides for a three-day cooling-off period. 

The information required is specified in s. 15(2) and includes operating details of the 

proposed site for the previous three years if applicable, goods and services required to 

be accepted by the franchisee under the agreement and details of the number of 

terminations or non-renewals of franchises during the previous year involving the 

franchisor; details of other premises supplied by the franchisor within a two-kilometre 

radius. Information not specified in s. 15(2) must still be supplied, if relevant.940 Such 

a sub-section assists with redressing the problem caused by poorly advised or 

inexperienced franchisees. While the law does not prevent a franchisee from making a 

bad investment it might prevent the problems which occur when the franchisor takes 

advantage of the franchisee’s lack of business acumen. An agreement which 

contravenes the disclosure provisions is voidable by the franchisee.941

The frequently cited problems of non-renewal and the withholding of the right to 

assign are dealt with under the Act. The legislation provides for renewal up to nine

Per Mr Justice Wilcox in M ob il O il Australia Ltd v. Brian Brindle (1984) 56 A.L.R. 541 at 552.

940 Sub-s. 15(3).

941 Sub-s. 15(5).
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years,942 in the absence of specified reasons for non-renewal.943 The nine-year period 

seems to have been determined on the basis that it is a reasonable time over which to 

have amortised monies expended and to have realised the value of the goodwill created 

and to be of sufficient time to allow for planning. At the end of that time goodwill in 

the property enures to the lessor or franchisor.944 The question as to whether it is 

worth the investment and the effort involved in building up goodwill is therefore a 

commercial decision for the franchisee, suitably advised where necessary. But the Act 

does remove the uncertainty associated with short-term leases or agreements. Further 

protection is given in ss. 11 and 12 with regards to assignments and novations. The 

issue of non-renewal has been one of the most frequently litigated areas of the 

legislation. In one of the early cases, J. & M. O’Brien Enterprises Pty Ltd v. Shell Co. 

of Australia,945 relief was not granted because the term in question had expired by the 

time the legislation came into effect and there was no time for s. 17 to apply. 

Nevertheless, Mr Justice Fox noted, obiter, that had the Act applied he would have 

regarded the non-renewal as not "just and equitable"946 noting that aim of the 

legislation was "to give greater security of tenure to companies and individuals 

marketing motor fuel by retail".947

The test of "not just and equitable" appears to be acting in the same way as a test of 

"unconscionable" might, used in the sense of whether the court, could in all conscience 

make a particular order. That is, it does not necessarily focus on the behaviour of the 

defendant (or even the plaintiff) but on the effect of the court’s order. This is seen in

943 But as discussed below, Richards v. Golden Fleece Petroleum Pty Ltd (1983) 49 A.L.R. 337, showed 
that even a breach may not be an adequate basis for non-renewal or for termination.

944 Llewellyn v. Rutherford (1875) L.R. 10 C.P. 456 applied in Ranoa Pty Ltd v. B.P. O il Distribution Ltd
(1989) 91 A.L.R. 251.

945 (1982) 45 A.L.R. 81.

946 Under sub-s.l6(6).

947 (1982) 24 A.L.R. 81 at 82.
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the decision of Toohey J. in Richards v. Golden Fleece Petroleum Pty Ltd.948 It was 

admitted that some fuel sold by the plaintiff was acquired from an unauthorised source 

and mixed with the defendant’s petrol in breach of the franchise agreement While 

termination for such a breach was permitted within the terms of the agreement and the 

legislation,949 the court was not prepared to permit it on the basis that:950

The consequences for the applicants if the notices are allowed to take
effect, are so catastrophic as to outweigh all other considerations.

The court took into account the amount Mr and Mrs Richards had invested in the 

business, including evidence that the goodwill was valued at between $90,000 and 

$119,000, and the fact that termination would mean they would lose everything. 

Toohey J. noted that the remedy of termination was not the only one available for a 

breach and that in appropriate circumstances an injunction or damages were 

available.951 A test of justice and equity introduces an element of uncertainty into the 

legislation as illustrated by Richards case. Even when a franchisee has breached their 

agreement, the action available to the franchisor may be limited. That being so there is 

no evidence from the case reports of wide-spread invocation of the Act to try and 

avoid the consequences of a breach. Richards case further illustrates the value in 

having such legislation from the franchisee’s point of view. The court accepted that 

some consumers may have been misled but there was no evidence of detriment, nor 

evidence that the oil company suffered loss of more than a comparatively small 

amount of profit. But the disparity between the breach and the loss of the franchise 

would have been disproportionate. It is no answer to say that the termination was a 

bargained-for consequence of the breach, because it would seem that the agreements 

between the companies and the franchisees or lessees are almost always contracts of 

adhesion. Nor is it any answer to say that the Act allows termination for the breach

(1983) 49 A.L.R. 337.

949 Para. 16(2)(f).

930 (1983) 49 A.L.R. 337 at 349.

951 Ib id .
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which occurred. It does, but the ability of the court to review the action on "just and 

equitable" grounds indicates the intention that a wide range of factors be considered.

Mobil Oil Australia Ltd v. Brian Brindle952 confirmed on appeal,953 is a further 

illustration of this principle in operation. The franchisee was in breach of his 

agreement because of non-payment of some fuel costs. Again the court considered the 

consequences to the franchisee of a termination. But in this case there were additional 

circumstances which worked against the oil company and indeed illustrated one of the 

other problem areas described by the Minister, that of price discrimination.954 There 

was evidence that the franchisee had built up the business considerably and operated 

the site very well. Nevertheless he was continually faced with the problem of a very 

small margin to remain competitive with neighbouring service stations. This was not a 

simple case of the application of market forces. The oil company adopted a policy of 

supplying fuel to freeholders at a price below that supplied to its franchisees. Wilcox J. 

considered that the court should take account of the legislative policy behind s. 9 in its 

consideration of what is just and equitable.955

With regard to petroleum sales, there is an issue too of the applicability of the Trade 

Practices Acty especially Part IV, and its potential in this area to overlap with 

unconscionable conduct, whether caught by s. 51AA or s. 51AB. Grace956 details the 

potential for exclusive dealing arrangements and the withdrawal of supply from 

customers who deal with competitors to be caught by sections 46 and 47.957 In practice 

the agreements between the companies and franchisees are not couched in terms of a

952 (1984) 56 A.L.R. 541.

953 With the exception of one detail in Mr Justice Wilcox’s orders, (1985) 62 A.L.R. 89, per Fox, Pincus 
and Burchett JJ.

954 Caught in the legislation under s. 20 in relation to discrimination between franchisees.

955 Id., at 558-9.

956 J.G. Grace, "An Overview of Legislation Controlling the Retailing of Petroleum Within Australia, Part
11", (1992) A.B.L.R. 7.

957 Id ., at 12-13.
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requirement of exclusive dealing or threat of termination if product is purchased from 

a competitor. Rather there is typically a prohibition on the passing-off of a 

competitor’s product as being fuel supplied by the franchisor. Wherever there are 

pumps with a clear brand-name identification with the franchisor the effect must be 

that this is an exclusive dealing arrangement although not expressed as such. There is 

nothing to prevent such brand-name identification. However, in a typical situation, with 

a highly competitive market, at least in urban Australia, it is also difficult to see how 

such a requirement could infringe s. 46 or s. 47 because there are a multiplicity of 

sellers.

Prior to the enactment of the Petroleum Retail Marketing Franchise Act, s. 88F of the 

Industrial Arbitration Act had provided an avenue for relief for franchisees in New 

South Wales aggrieved by the terms of their agreements. Franchises were held to come 

within the meaning of a "contract or arrangement" which can be declared void in 

whole or in part on the basis of being "unfair, harsh, or unconscionable".958 A. & M. 

Thompson Pty Ltd v. Total Australia Ltd*59 illustrates the difficulties which a claim of 

"unfairness" brings. The Thompsons operated a service station under a series of licence 

agreements. The last one, which was the basis of the action, was subject to a 30-days 

termination clause. There was evidence that the couple were successful operators who 

were "highly regarded by Total".960 Total exercised its right under the agreement to 

terminate the licence in order to turn the station into a self-service operation. No 

alternative sites were offered to the Thompsons. They had each left secure employment 

to take on the licence and had done so without legal advice nor with the suggestion 

from Total that they seek such advice. For Total it was argued that the Thompsons had 

had eight and a half years at the site; there had been no fraud or misrepresentation nor 

compulsion to sign.961 It was agreed that the contract had been profitable. Perrignon

958 Caltex O il (Aust) Pty Ltd v. Feenan [1981] 1 N.S.W.L.R. 169.

959 [1980] 2 N.S.W.L.R. 1.

960 Id., at 8.

961 Id ., at 10.
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and Dey JJ. determined that the contract was "unfair" and, while rejecting962 the notion 

that "unfair", "harsh" and "unconscionable" were the "tautological trinity" described in 

Davies v. General Transport Development Pty Ltd*3 and declaring that there was a 

"perceptible difference" between "unfair" and "harsh or unconscionable", they did find 

that the contract was harsh and unconscionable in the sense that it would offend the 

conscience of the court to apply the contract.964 The basis of the finding of "unfairness" 

was that the contract "gave no recognition of the sustained application by the 

Thompsons to the interests of the business".965 Weight was given to the uncertain 

situation in which the Thompsons found themselves, but in the light of the length of 

time in which the Thompsons had operated, this argument loses some force. Cahill J. 

in the minority found it difficult to find what about the contract was unfair given that 

it had been profitable.966 Perrignon and Dey JJ. made orders imposing a payment for 

some goodwill. Total did not require the licence holders to make any payment towards 

the goodwill at the outset nor could the licence holders be seen to have goodwill in the 

business name nor the land. The case is another which illustrates the difficulties of 

findings of "unfair" perhaps even more so than "harsh" or "unconscionable". The 

decision is ultimately a subjective one in the mind of the court. Some considerable 

length of tenure and a profit may well, it may be argued, balance out uncertainty and 

lack of ability to bargain the terms. It is because of the subjective nature of such 

judgments that the writer suggests the importance in having clearly established codes 

of conduct worked out between the parties within the industry.

Code of Practice - The Oilcode

A code is now in force in the petroleum retailing industry in addition to the legislation. 

The Trade Practices Commission assisted the industry to develop a code of practice

963 [1967] A.R. (N.S.W.) 371 at 373.

964 Id., at 12.

965 Id., at 14.

966 Id ., at 22.
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(the Oilcode) for negotiations between the oil companies and resellers.967 Included in 

the Code is an emphasis on conciliation and Tamblyn notes that "it represents a cost- 

effective dispute resolution alternative to the Federal Court" and should "reduce both 

the incidence and cost of contractual disputes".968 A representative of the Service 

Stations Association,969 has confirmed to the writer that indeed this has been the effect 

of the Oilcode. With regard to the incidence of disputes, the representative noted that 

the mechanism involved in the settling of disputes has proven to be effective in getting 

matters resolved quickly and in reducing the incidence of complaints from members. 

This mechanism involves a hierarchy of complaint-settling procedures, including the 

threat of other participants in the industry sitting in judgment and the referral of 

matters from state offices to head offices where an unsatisfactory answer is received. 

Because service station proprietors were frequently unable to assume the cost of 

litigation, the alternative dispute resolution procedure involving a Conciliator and the 

respective Associations, which is a low-cost mechanism, is regarded by the Association 

as a much more efficacious means of dealing with problems between sellers and 

dealers. The Franchising Report also noted a decline in the level of disputes and a 

"significantly improved . . . environment for dispute resolution" following the 

introduction of the Oilcode.970 Resolution of conflicts outside the courts is clearly an 

important issue for small business (and others). General discussion of this is outside 

this work, but from the small-business perspective, the opportunity to resolve a matter 

without costly litigation must be regarded as highly significant.

967 John Tamblyn, "Industry Codes of Conduct", Trade Practices Commission, (1990) 5 Bulletin, 3 at 6.

968 Ibid.

969 The Membership Services Manager, Mr Norm Richards.

970 The Franchising Report, op. cit., at para 6.8, p. 99.
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2. COMMERCIAL TENANCY 

Introduction

The T.P.C. Report noted there were many problems with regard to shopping centre 

tenancies and that the Commission had received "a stream of complaints" from small 

businesses about shopping centre lessors.971 But it also noted the choice tenants have 

about entering into a tenancy agreement and that it must therefore be assumed they do 

consider that a tenancy is in their best interests.972 This does not fully answer the issue. 

The reason why tenants choose centres over strip shopping is because of their 

attractiveness to consumers and the often lack of attractiveness of older-style strip 

shopping. The T.P.C. Report noted973 that complaints about unconscionable conduct 

tend to arise in agreements concerning prime [their emphasis] retail space and 

concluded that these harsh terms reflect the competition for such space and not 

unconscionable conduct generally and that the comparison between the conditions in 

the agreements of large tenants and small tenants is a reflection of the drawing power 

of large tenants. Why then it might be asked has it been necessary to have statutory974 

and industry intervention?975 The large tenants are in a stronger bargaining position 

because they are generally regarded as desirable tenants and because, as sizeable 

corporations, they have ready access to legal and financial advice. The small tenant is 

readily substituted, especially in a prime centre, and the proprietors frequently lack 

either experience or access to legal or financial advice, although whether this latter

Op. cit., p. v.

973 Id., at p. vi and p. 16.

974 Retail Tenancies Act 1986 (Vic.); Retail Shop Leases Act 1984 (Qld); Part VI Landlord and Tenant Act 
1936 (S.A.); Commercial Tenancy (Retail Shops) Agreements Act 1985 (W.A.). There was an attempt to 
put a private-member’s bill through the N.S.W. Parliament, the Retail Tenancies Review Bill 1993, 
discussed below. This was unsuccessful, but the New South Wales Government has now foreshadowed 
Retail Tenancy legislation of its own, similar to legislation in other States.

975 There is a voluntary code in New South Wales, Retail Tenancy Code o f  Practice, published by Retail 
Traders Association of New South Wales and Building Owners and Managers Association of Australia 
(New South Wales Division) in December, 1991 and a also draft code in the A.C.T., Code o f  Practice 
f o r  Retail and Commercial Tenancies, published by the A.C.T. Government.
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factor should be a basis for special assistance is problematic. The T.P.C. Report is 

correct in its recognition of the importance of the commercial setting. There is a 

difference between a hard bargain reflecting intense competition for space and harsh 

terms to take very unfair advantage of a weak bargaining position and which will 

affect the viability of the small tenant. Legislation or codes ought to be able to 

differentiate between the two positions. One of the biggest problems for small tenants 

is rent increases after the first term. The tenant is placed in a difficult position if they 

have built up a successful business in the particular location. Yet if maximum returns 

on investment are the aim of the owner naturally the landlord will seek as much rent 

as the market will bear. Short of rent control, which has its own problems, this 

remains a difficult area for regulation.

The Trade Practices A ct

As will be discussed this Act has had a powerful role to play in the area of 

commercial leases particularly in the area of disclosures during lease negotiations, but 

it has not been able to meet the type of rent problems identified above.

Part IV

Perceived problems arising from disparities in the bargaining power between centre 

owners and small tenants raises the issue of abuse of market power, whether the terms 

exacted have been unduly harsh or onerous, more than is necessary to either protect 

the legitimate commercial interests of the owner. With regard to commercial leases, in 

almost all situations where such an issue could arise, at least one of the parties, the 

landlord, will be a corporation and hence caught by the Trade Practices Act. 

Accordingly there is a question whether Part IV, which is aimed specifically at 

practices which restrict competition, or the new Part IVA, is the relevant one in this 

context As discussed earlier, s. 46, which deals specifically with misuse of market 

power, is not likely to be relevant in the commercial lease/shopping centre situation 

because of the requirement that the misuse take place "in a market" and it is not likely
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that a single shopping centre would constitute a separate geographic market.976 The 

Beddall Committee expressly recommended against any amendment to s. 46 to take 

account of perceived difficulties of shopping centre tenants,977 978 but did note "the 

potential" for the unconscionability provisions to be extended to commercial tenancies 

generally. This has not been done with the enactment of s. 51AA because of its 

restriction to the equitable doctrine.

The High Court’s decision in Quadramain Pty Ltd v. Sevastapol Investments Pty Ltd,91* 

which held that s. 45 of the Act did not extend to covenants in a contract for the sale 

of land, led to amendments to the Act in 1977. Among these was the addition of s. 4H 

to provide that references to contracts also included references to leases and licences. 

Other sections in Part IV which apply to commercial tenancies are s. 45B aimed at 

covenants which run with land affecting competition and s. 47 aimed at exclusive 

dealing which has the effect or potential effect of reducing competition. This section 

has been important with regard to a variety of arrangements such as those which 

related to hotel leases979 and petrol station franchises.980 It is also relevant with regard 

to third-line forcing,981 982 * an area which is a clear example of the application of market 

power. But as the High Court’s decision in Castlemaine Tooheys Ltd v. William & 

Hodgson Transport Pty Ltd**2 and the Full Federal Court’s decision in Paul Dainty 

Corporation Pty Ltd v. National Tennis Centre Trusf83 demonstrate there are some 

difficulties with characterisation and, where the supplier makes as a condition of

976 See discussion under Chapter, Trade Practices Act.

977 The House of Representative Standing Committee on Industry, Science and Technology (the Beddall 
Committee), Small Business in Australia: Challenges Problems and Opportunities, Australian 
Government Publishing Service, Canberra, 1990, para. 4.77.

978 (1976) 133 C.L.R. 390.

979 Re Tooth & Co D d ; Re Tooheys Ltd (1978) A.T.P.R. 140-065; (1979) A.T.P.R. 140-113.

980 Re Shell Co. o f  Australia Ltd (1975) 3 T.P.R. 15.

981 S. 47(6).

982 (1986) 162 C.L.R. 395.

983 (1990) 94 A.L.R. 225.
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supply that goods or services be acquired from it, then the Act is not attracted. Also, 

as the Act does not outlaw all exclusive dealing and it does provide for authorisations 

in the light of the balance between the public benefit and the detriment arising from 

anti-competitive practices, there is scope for exclusive dealing which may be regarded 

as in the public benefit but not in the interests of the weaker party. Part IV therefore 

has only limited application to the commercial tenancy area.

Sections 52 and 51A

Section 52984 has been the key section with regard to commercial leases. Pengilley985 

provides an extensive survey of such cases,986 most of which deal with representations 

made to prospective tenants prior to the commencement of a lease. Such conduct might 

also be prevented in some cases by the requirement to provide a pre-lease statement of 

disclosure as discussed below in relation to shopping centre leases and also with regard 

to petroleum franchises. (This assumes the fact of the duty to provide a statement in 

writing may act as a deterrent to misleading conduct.) Pengilley says:987

it is clear that the provisions of the Trade Practices Act relating to 
misleading or deceptive conduct have a vital part to play in 
conveyancing, leasing and business sale transactions.

It would seem from the cases that s. 52 has been an important weapon for tenants in 

dealing with a range of misleading practices. Misrepresentations made during lease 

negotiations were undoubtedly a widespread problem and s. 52 has provided a

984 The equivalent sections in the State F a ir Trading Acts are also relevant. They will not be discussed 
separately.

985 Warren Pengilley, "Restrictive and Unfair Practices in Commercial Leasing", (1990) 18 A.B.L.R. 153 
and W. Pengilley, Misleading o r  Deceptive Conduct in Relation to Conveyancing, Financial and 
Business Transactions, Legal Books, Sydney, 1990, pp. 38-39.

986 It is not proposed to discuss these cases. Strictly speaking they are outside the ambit of unconscionable 
conduct, used in its narrow sense, although the section provides an important source of remedies for 
some parties caught by unfair behaviour, used in a broad sense.

987 Misleading o r  Deceptive Conduct in Relation to Conveyancing, Financial and Business Transactions, op. 
cit., at p. 41.
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mechanism for dealing with this type of unfair behaviour. But while s. 52 is clearly 

important, it cannot deal with many of the issues brought about by unequal bargaining 

strength which result in harsh terms.

The addition of s. 51A has assisted tenants988 caught by misleading conduct during 

lease negotiations in relation to predictions about such matters as levels of customer 

traffic, tenant mix particularly details about major tenants, opening dates, promotional 

expenditure and building alterations. The section requires predictions to be made on 

reasonable grounds and sub-s.(2) reverses the onus of proof such that if a corporation 

makes a statement about a future matter it is deemed not to have reasonable grounds 

for making it unless it can prove otherwise. This reversal is obviously important for 

tenants who might otherwise have difficulty proving that a prediction was made on 

other than reasonable grounds.

Section 53A(2)

Section 53A(2) catches certain unfair conduct since it outlaws the use of physical 

force, undue harassment or coercion in connection with the sale or grant or the 

possible sale or grant of an interest in land or the payment for an interest in land. This 

would seem to be capable of catching undue pressure in the collection of rents (but not 

pressure with regard to the entering into of a lease or similar arrangement) although 

there are no decided cases on the point.

State Legislation

Most Australian states (Victoria, Queensland, South Australia and Western Australia) 

have enacted retail tenancies legislation989 in response to perceived abuses because of 

the disparity in bargaining power between landlords and small retail proprietors 

especially in relation to shopping centre leases. The Acts deal primarily with

Jaldiver Pty Ltd v. Nelumbo Pty Ltd (1993) A.T.P.R. (Digest) 146-097.

989 Retail Tenancies Act 1986 (Vic.); Retail Shop Leases Act 1984 (Qld); Part VI Landlord and Tenant Act 
1936 (S.A.); Commercial Tenancy (Retail Shops) Agreements Act 1985 (W.A.).
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substantive unconscionability in that their effect is to impede the ability of shopping 

centre landlords to impose certain harsh terms in leases. The Retail Shop Leases Act 

1984 passed by the Queensland Parliament became the first such Act in Australia. 

Tenancies occupying more than 1,000-square metres or where the tenant being a 

corporation would not be eligible to be registered as a proprietary limited company, 

are outside the ambit of the Act. There are broad similarities between the legislation in 

each of the states, although there are some differences in detail. The Victorian Act will 

be used to illustrate the general principles.

The Retail Tenancies Act 1986 (Vic.) came into effect in September, 1987. The Act is 

confined to retail premises not exceeding 1,000-square metres990 and to stores leased 

by corporations which are eligible to be registered as proprietary companies, premises 

carried on under the name or identifying mark of the landlord or carried on as an 

employee or agent of the landlord.991 The House of Assembly Debates of 23 October, 

1986 indicate that the limitation on premises not exceeding 1,000-square metres arose 

because of the belief that large retail tenants do not suffer from inequality of 

bargaining power and hence do not need the protection of the Act. The Act is further 

confined, under s. 4, to leases entered into after the commencement of the section, 

other than pursuant to a pre-existing option.

As with the Petroleum Retail Marketing Franchise Act 1980 (Cth), the Act is 

prophylactic in that it imposes a duty on landlords to give would-be tenants a 

disclosure statement in an approved form.992 The statement requires such details as the 

rent and the charges to be borne by the respective parties together with details of all 

representations or agreements made by the parties. It must be given at least seven-days 

before the lease is entered into. Failure to give the statement in the prescribed form or * S.

Michael Redfem, "Commercial Tenancy Controls: The Definition of ‘Floor Area’ ", (1993) 1 A.P.L.J. 78 
points to difficulties caused by the floor area limitation in the legislation especially as it relates to 
properties with a sizeable outdoor area such as motels, nurseries and caryards and suggests, at 79, it 
would be preferable to adopt the test used in the New South Wales voluntary code of "lettable area".

991 Sub-s. 3(1).

992 S. 7.
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the inclusion of false or misleading information gives the tenant the right to terminate 

the lease within 28-days of entering into the lease,993 subject to a statutory right of the 

landlord to object within 14-days on the basis that the landlord has acted honestly and 

reasonably and the tenant is not worse-off by the landlord’s contravention.994

An examination of the duties imposed under the Act illustrates the types of practices 

which come about when there is a disparity in bargaining power and which it seeks to 

remedy. There is a requirement to provide lessees with a copy of the lease;995 a general 

prohibition on key-money or consideration for goodwill996 (unless the lease arose as 

part of a sale of a business operated by the landlord immediately before the 

commencement of the lease.997 There is also provision, under s. 15(1), for the landlord 

to supply annual estimates of operating costs and a prohibition on the charging of 

tenants a sum greater than the actual cost of the operating expenses. The Regulations 

have forbidden the collection of certain payments from tenants such as payments for 

capital items; management fees for rent collections and interest on the landlord’s 

borrowings.998 Rent reviews are also regulated under the Act999 and while rent based on 

turnover is permitted, there are safeguards provided.1000

In addition to the sections dealing with costs, the Act deals with assignments and sub

leases. The Act makes void any term in a retail tenancy lease prohibiting assignments 

or imposing unreasonable terms on an assignment or sub-lease.1001 Sections 18 and 19

993

994

995

996

997

S. 7(4).

S. 7(5).

S. 8(1)

S. 9(1)

S. 9(2)

998 Reg. 6(1).

999 There was some amendment to this area in the Retail Tenancies (Rent Review)  Act 1991 (Vic.).

1000 Ss. 10-12.

1001 S. 16(2).
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further restrict the landlord’s power, making void any term in a lease which seeks to 

prevent or restrict the tenant’s right to join any association of tenants or like group. 

Void too is any term making it compulsory for a tenant to join any group of merchants 

or like body as are attempts to insist that tenants indemnify landlords or make the 

tenants liable for any matter which would otherwise fall on the landlord. The Act 

creates a minimum five years’ tenancy, subject to certain exceptions and there is a 

statutory right to a renewal, again subject to exceptions. If the lease relates to a 

shopping centre, compensation is payable for breaches of two implied terms: should 

there be a significant change in the tenant mix or usage mix between the time of the 

disclosure statement and the time when the tenant enters into occupancy and if the 

right of renewal pursuant to the option found in s. 13 is denied.

As might be expected in remedial legislation of this type, there is provision for 

arbitration.1002 It is a requirement under s. 21(1) which provides that:

(a)ny dispute between a landlord and tenant arising under a retail 
premises lease . . . must be referred to arbitration in accordance with 
this Part.

However, it is clear from the cases that where there is a dispute over the existence of a 

lease, for example, this is not regarded as a dispute "arising under" the lease and this 

gives the court jurisdiction.1003 Similarly where there is a dispute arising about 

representations and warranties made to induce the lease the jurisdiction of the court is 

not ousted.1004

Arbitration is addressed in Part 3 of the Act.

1003 See for example, Jam Factory Pty Lid v. Sunny Paradise Pty Lid  [1989] V.R. 584; Klewet Pty Ltd v. 
Landsdown [1989] V.R. 969; Waterend Pty Ltd v. Ennis Hickey & Co. Pty Ltd [1992] V.R. 430.

1004 Exford Pines Pty Ltd v. Vlado’s Pty Ltd [1992] V.R. 449.
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Voluntary Code in New South Wales

New South Wales has not enacted similar legislation and to date is relying on self

regulation and compliance with an industry code of practice which came into force on 

1 January, 1992 with the intention that it should run for five years. This Code is wider 

than the legislation discussed above in that it applies to all retail premises whether or 

not located in a shopping centre. As with the statutes, premises over 1,000-square 

metres are excluded as are certain services (financial and insurance) and a range of 

other offices or surgeries. The reason for the exclusion of the services is not clear, 

although equally it is not clear that they have faced the same problems as retail tenants 

with matters such as promotion costs or fit outs of premises. While the Code generally 

applies to retail premises regardless of whether they are in a shopping centre, Part 3 of 

the Code applies only to shopping centres. An examination of the Code points to an 

industry response to perceived difficulties in some sections of the industry. As with the 

Acts described above, the Code prohibits "key-money" and similar non-repayable 

bonds.1005 Changes in shopping hours in a centre can only be made if a majority of the 

tenants agree and each tenant has one vote. Sales performance cannot be made the 

criteria for termination of a lease.1006 On the one hand it can be argued that such terms 

protect the small tenant from the might of the big department stores. Yet there is a 

counter-argument, that it is the larger stores which attract customers and to the extent 

that the small stores get a "spin-off benefit from this, the larger stores ought to have 

more say in the overall operation of the centres. Equally too there is at least an 

argument that the overall success of a centre ought not to be hampered by having a 

group of non-performing tenants and that the successful tenants have an interest in the 

landlord having the ability to weed-out those who do not perform.

When the Code was being drafted, it was intended that it be a mandatory one under 

the Fair Trading Act 1987 but one of the sponsoring associations, the Building Owners 

and Managers Association (B.O.M.A.), withdrew in protest at the enforcement

Clauses 22 and 99.

1006 Cl. 117.
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procedures after the final draft was published.1007 As discussed earlier, a voluntary code 

is only effective while those whom it seeks to control choose to abide by it. Criticism 

of the Code, noted above, led to an attempt by a private member, Hon. Bryan 

Vaughan, MLC, to put through legislation, the Retail Tenancies Review Bill 1993 

(N.S.W.). At the time of writing the legislation had not passed through Parliament and 

the New South Wales Government has foreshadowed its own legislation.

The Retail Tenancies Review Bill 1993 sought to amend the Contracts Review Act to 

allow for relief for retail tenancies under the Act1008 and to invest the Commercial 

Tribunal of New South Wales with jurisdiction under that Act in respect of retail 

tenancies.1009 Had the Bill become law it would have been much more wide-reaching 

than similar legislation in other states and wider than the voluntary code because under 

the definitions of "retail tenancy" and "retail shop" any retail outlet for goods or 

services would have been caught. There was no mention of a maximum size and hence 

all retailers would get the protection of the legislation. While the Bill mirrored the 

Code with regard to key-money, it also prohibited requirements that the tenant refit or 

refurbish the premises in conjunction with the grant, renewal or assignment of the 

lease.1010 This section illustrates the difficulties when there are competing interests at 

work. While it may be an onerous requirement for an individual tenant to have to 

expend money in order to commence or stay in business, the overall interests of the 

centre and other tenants may be served if premises are kept in good condition and, 

where appropriate, in some form of "corporate style". There is the appearance of 

legislation drafted to mirror the concerns of one sector of the industry rather than the 

industry as a whole. This highlights the difficulties of specific legislation in that it can 

be rigid and reflect the interests of only one side. But perceived problems with the 

Code also show up difficulties of compliance with voluntary codes especially when 

there are many individual participants on both sides in the industry.

N.S.W. ConvR. 127-620.

1008 Clause 4.

1009 Clause 5.

1010 Clause 10(2).
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Approaches to Industry-Specific Problems

The T.P.C. Report recommended that any code be consistent with "whatever legal 

framework is adopted for the control of unconscionable conduct".1011 As there has been 

no new statutory control over unconscionable conduct beyond the "unwritten law" 

approach of s. 51AA, this is not an issue at this stage. Specific legislation and codes of 

practice can prevent the uncertainty which can arise when words such as "harsh or 

unconscionable" or "reasonable" are used. Each side knows exactly what is required of 

it. Legislation and codes can address with some particularity clearly identified 

problems and if leases are drawn up to meet their requirements, transactional costs can 

be minimised. The landlord has the certainty that the lease conforms with the law and 

the tenant gets the protection of an approved document. But if specific legislation 

favours one side over the other and does not reflect commercial practice, then the law 

has merely exchanged one type of unfair behaviour for another. In the case of 

shopping centres there is the added complexity that many centres are owned by 

companies and trusts where the investors are superannuation funds and hence indirectly 

the investors are millions of consumers with no choice over where their money will be 

invested. They have an interest in seeing shopping centres prosper.

There is a question therefore whether a numerically strong group of tenants have been 

able to achieve unreasonable levels of protection through the political process. People 

choose to be proprietors of small businesses and having done so they must appreciate 

the cost of the choice to be in a shopping centre. In a market economy, the proprietors 

of the centres ought to be able to impose a fair price for the advantages they bring. 

Equally, if there is strong public interest in having the choice which small shops bring, 

then it would seem legitimate to require some protection from bargaining abuses either 

through legislation or codes of conduct. Without such regulation there is only narrow 

scope for the courts to act because of the narrow doctrine of unconscionable conduct. 

The economically weak, unless they have some other disabling factor which has been 

abused, have not been protected by the courts.

ion Op. cit., at p. 33.
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It is necessary to appreciate which of commercial tenancy problems are the result of an 

abuse of bargaining strength and which are merely the product of market forces. There 

is the assumption that it is the landlord who is in the position of strength. But in 

Mister Figgins Pty Ltd v. Centrepoint Freeholds Pty Ltd, Northrop J. noted that the 

tenant:1012

had no hesitation in manipulating events for the financial advantage of 
his companies. He regularly did not pay rent when it became due, not 
only with respect to his shops in the Mall, but also with respect of other 
shops leased from companies related to the respondent . . .  Mr Figgins 
was astute in persuading the respondent and its related companies to 
accept belated payments.

Likewise it is important to be sure that is what is claimed to be an "abuse" is in fact 

one. For example, there is some evidence that tenants were able to force rent-cuts 

during the recession with property in over-supply. The same tenants ought to have 

little to complain about should a shortage of space in the future cause a rent increase. 

In a similar vein, one of the identified sources of abuse is the power of the landlord to 

approve or deny sub-leasing. It is not surprising that legislation and codes of practice 

state that such approval ought not be withheld unreasonably. But what is reasonable in 

this context? There is anecdotal evidence at least that in the recession some 

commercial tenants have sought to defray costs by sub-leasing part of their space. 

Because of an excess of space, such sub-leases earn considerably less than rents which 

are paid as part of a long-term lease. The landlord has a vested interest in rents being 

held up, since the value of a commercial property is partly derived from its rents. Is it 

unreasonable then for the landlord to refuse a sub-lease if it will result in his property 

being valued less? Plainly such an issue is a complex one, and one which ought not be 

decided merely by the court’s view of what is fair.

1012 (1981) 36 A.L.R. 23 at 37.
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Conclusion

Retail tenancy highlights the complexity of dealing with issues of morality in the 

commercial sphere. What is harsh and unfair to one side is commercially appropriate 

to the other. This raises the broader issues: should market forces be allowed to dictate 

business contracts or should legislation intervene; should there be some general 

prohibition on unconscionable conduct in commercial dealings such as through an 

expansion of s. 51AA of the Trade Practices Act and the relevant sections of the 

states’ Fair Trading Acts or should protection be confined to specific legislation 

singling out areas such as small retailing or petroleum franchising as is the present 

case? Specific legislation can tackle specific problems with certainty. It allows for 

issues of substantive unconscionability as well as procedural unconscionability to be 

tackled. But it adds another layer of regulation in the commercial environment which 

may not always be welcome and it impedes the normal process of commercial 

negotiation. Use of a general prohibition on unconscionable behaviour, along the lines 

of Part IVA of the Trade Practices Act, raises issues of certainty and requires the 

courts to determine matters often without full appreciation of the commercial setting, 

but it also allows individual parties more autonomy in their dealings. This is often 

welcomed by parties in commerce. Specific legislation, as with the Victorian example, 

may provide an alternative to the courts for the resolution of disputes. Codes of 

practice can also do this. If they are drawn up by with input from both sides in the 

industry, they may be able to represent all interests. But as has been stated earlier, 

voluntary codes require the compliance of all members of the industry and this is not 

always forthcoming. In retailing, unlike petroleum franchising, while there are some 

prominent landlords, barriers to entry are lower and not all landlords may perceive 

they have an interest in compliance.
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3. STANDARD FORM CONTRACTS

If unconscionable conduct occurs because of disparities in bargaining power, the 

manifestation of such disparity is frequently found in standard form contracts.1013 Two 

types have been recognised:1014 those which set out common terms in mercantile 

transactions and those which are dictated by a party in a stronger bargaining position. 

This was noted by Lord Diplock in Schroeder Music Publishing Co. Ltd v. 

Macaulay,1015 who described the former as ancient in origin, settled over many years of 

negotiation between representatives of the relevant commercial interests:1016

If fairness or reasonableness were relevant to their enforceability the fact 
that they are widely used by parties whose bargaining power is fairly 
matched would raise a strong presumption that their terms are fair and 
reasonable.

Lord Diplock indicated the second kind to be of "comparatively modem origin . . .  the 

result of concentration of particular kinds of business in relatively few hands".1017 The 

courts’ strict constructionist approach to exclusion clauses in the latter type1018 is one 

example of efforts by the law to cut down the effect of the inequality. Further 

examples are found in the Trade Practices Act1019 and equivalent State legislation1020 in

1013 This is not to say that all standard form contracts rely on the parties having unequal bargaining power, 
nor that they are necessarily onerous.

1014 Alan Cullen, "Standard Conditions of Contract in the Building and Construction Industry", (1993) 9 
Building and Construction Law, 89.

10,5 [1974] 3 All E.R. 616 at 624.

1016 Ibid.

1018 The texts abound with examples of a strict approach to exemption clauses, for example, Sydney City 
Council v. West (1965) 114 C.L.R. 41, Bright v. Sampson and Duncan Enterprises Pty Ltd (1985) 1
N.S.W.L.R. 346; Rick Cobby Haulage Pty Ltd v. Simsmetal (1986) 43 S.A.S.R. 533. However, the High
Court in Darlington Futures Ltd. v. Delco Australia Pty Ltd (1986) 161 C.L.R. 500 at 508 approved of 
Lord Diplock’s approach in Photo Production Ltd v. Securicor Transport Ltd [1980] A.C. 827 at 851 
that there is no need for a "strained construction" in "commercial contracts negotiated between business
men capable of looking after their own interests".

1019 S. 68.
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those sections which restrict the ability of the stronger party to contract out of the 

implied conditions and warranties in certain transactions. These are generally confined 

to "consumer" transactions1020 1021 as variously defined.1022 But outside consumer law, there 

are few statutory protections for the weaker party. Standard form contracts remain the 

dominant means by which goods and services are bought and sold. This does not mean 

it is impossible to negotiate the terms of a transaction and modify the standard terms. 

Nor does it mean that all standard form contracts are even harsh. As Lord Diplock 

recognised, they can be a very effective means of keeping costs down and so benefit 

all parties through an increase in efficiency.1023 Aronson and Whitmore suggest:1024

It is only very large firms, or near monopoly suppliers, that tend to be
rigid in their insistence on the "take it or leave it" contract.

Anecdotal evidence does indicate that many franchise agreements, for example, are on 

a "take it or leave it" basis. This is not necessarily a point of criticism. As discussed, 

transactional costs, especially legal costs, are minimised by the use of standard form 

agreements. Another area where there is very little scope for any negotiation on the 

terms of the contract is in government contracts, described as "polite blackmail" that is 

"endemic at all government levels".1025 The decision in South Australian Railways 

Commissioner v. Egan1026 and the comments of Menzies J. that a contract was:1027

1020 Sale of Goods Act 1923 (N.S.W.) s. 64; Goods Act 1958 (Vic.) s. 95 (re sales) and s. 108 (re leases); 
Fair Trading Act 1987 (W.A.) s. 34; Consumer Transactions Act 1972 (S.A.) s. 10.

1021 The Trade Practices Act operates differently in this regard. This is discussed below.

1022 In the United Kingdom s. 3 of the Unfair Contract Terms Act 1977 applies to standard form contracts 
which seek to exclude or restrict liability or which entitle the party relying on the contract to render no 
contractual performance or a performance which is substantially different from that which was expected 
of him.

1023 Alan Cullen, op. cit., identifies the main benefits as "certainty of interpretation; greater efficiency; 
stronger competition; a reduced number of disputes and cost savings".

1024 Mark Aronson and Harry Whitmore, Public Torts and Contracts, The Law Book Company Limited, 
Sydney, 1982 at p. 220.

1025 Id., at p. 221.

1026 (1973) 130 C.L.R. 506.
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perhaps the most wordy obscure and oppressive contract that I have 
come across . . . not one oppressive provision which could have been 
found was omitted . . . [the contract was] . . .  so outrageous that it is 
surprising any contractor would undertake work for the Railways 
Commissioner upon its terms,

certainly suggests that some government contracts exceed the limits of what is needed 

to protect the legitimate interests of the government.

The Trade Practices Commission issued a circular dealing with standard form contracts 

and uniform terms of trading in 1977, Information Circular No 22.1028 The circular 

presented a general view of such contracts rather than a specific view based on any 

particular cases. The Commission recognised that standard form contracts can promote 

efficiency by cutting down procedural matters1029 but it also noted the potential to 

"impede the competitive process".1030 The aim of the circular was to propose guidelines 

for standard form contracts or uniform terms of trading in the light of the potential to 

affect competition. Clause 9 suggested there was less likelihood of competition being 

affected where the terms were prepared either by an independent body or by an 

industry body and, inter alia, there was provision for some negotiation; there was no 

coercion to use the terms; the terms were freely available to the public; they included a 

statement of rights and obligation of each side; they were prepared for use in an 

industry characterised by a large number of competitors with strong rivalry between 

them. The circular was issued in the context of authorizations and in the light of the 

use of such contracts especially by industry associations and their potential to breach 

ss. 45(1 )(b); 45(2)(a)(i) or 45(2)(b)(ii) of the Trade Practices Act.1031 Small business

1028 This is no longer current nor now available from the T.P.C.

1029 Information Circular, op. cit., Clause 3.

1030 Id., Clause 4.

1031 In an application, Light Manufacturers Association of Australia, A180, 12 February, 1975, A.T.P.R. 14- 
090 the T.P.C. refused authorisation from three companies using the same form of contract because they 
controlled 90% of the Australian market and the effect of the contract was to "substantially seal off this 
area of competition".
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proprietors were included along with consumers as being potentially affected by such 

contracts and clause 15 provided that in giving authorizations "where one of the parties 

[was] (e.g. a consumer or small businessman)” the Commission would have regard to 

two factors:

(a) whether the forms or terms are generally accepted . . .  as 
offering a reasonable, equitable, expeditious and cost-effective 
scheme of trading; and

(b) whether any special consideration has been given to the position 
of the weaker party.

Clause 10 suggested that a standard form contract should not specify such matters as 

amounts for prices or price adjustments and precise details relating to performance, 

liability, or allocation of risk.1032 The focus was on the effect of competition rather 

than on the effect on an individual caught by harsh and onerous terms within a 

particular contract. However, there is no doubt that in the name of competition 

individual participants in an industry have received some protection.

This is illustrated in the Trade Practices Commission finding in the 1976 application 

by the Motion Picture Distributors’ Association for clearance of its standard form 

contracts in relation to the hiring of films by distributors to exhibitors and related 

matters.1033 The applicant’s members were six of the seven major film distributors in 

Australia and the Commission noted that "only the applicant’s six members really 

provide a significant flow of product to the commercial film industry".1034 It is 

apparent therefore that if the six were acting as one there was considerable potential 

for the imposition of harsh terms. This was compounded by the structure of the 

exhibition sector of the industry. There were three major exhibiting chains and each

Authorization was given in Building Industry Sub-Contractors Association o f  W.A. C7287, A 14267 22 
Nov. 1977 A.T.P.R. 14-090 because the standard contract left blank terms such as rate of liquidated
damages, retention sums and method of adjustment of rise and fall.

1033 C3749-C3753 (1976) A.T.P.R.(Com.) 135-100.

1034 Id., at 15,703.
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was either owned by one of the distributors1035 or had links or agreements with the 

members of the applicant. As Commissioner Venturini said, "independent exhibitors 

belong to a vanishing species".1036 Clearance was denied. Commissioner Venturini 

described one clause dealing with a restriction on exhibitors’ rights to have undelivered 

films replaced with films of their choice as "in violation of the basic rights of freedom 

of trade and commerce".1037 In the course of his finding Commissioner Venturini 

referred to the U.S. case, Paramount Famous Lasky Corporation v. United States,1038 

where the Supreme Court found that a standard form contract which provided for 

arbitration with resort to common punitive action was not aimed at protecting the 

industry from undesirable practices but had "the manifest purpose to coerce the 

exhibitor and limit the freedom of trade".1039 That the contracts at issue permitted harsh 

treatment especially of independent exhibitors was noted by the Commissioner who 

described policing methods used by the distributors as "obnoxious"1040 and 

"intimidatory".1041 He described the right to reject "conflicting product" as containing 

"an element of coercion which is incompatible with an exhibitor’s freedom".1042 The 

case illustrates the potential for the Trade Practices Act to protect individuals within 

an industry dominated by a few big players albeit in a round-about way. There is 

nothing to prevent any one of the distributors from seeking to impose harsh terms in 

their contracts, but in the absence of approved concerted action, in theory competition 

should make this more difficult.

Hoyts Theatres Ltd was mainly owned by Twentieth Century Fox Corporation which also owned one of 
the applicant members.

1036 Id., at 15,704.

1037 Id., at 15,731.

1038 282 U.S. 30 (1930).

1039 Id., at 15,708.

1040 Id., at 15,741.

1041 Ibid.

1042 Ib id .
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Industry-determined standard form contracts which truly represent the interests of all 

parties in the industry are one way of promoting fair treatment taking account of 

commercial realities. As noted by Cullen,1043 Standards Australia has published a 

number of standardised Conditions of Contract covering inter alia, a typical head 

contract and sub-contract a contract for the supply of equipment. But he notes a 

possible problem caused by the composition of committees in the Standards 

Association in that they may not appropriately reflect the voting interests of all the 

parties. This is a structural problem, but one capable presumably of being remedied but 

if there is a disparity in the body reflecting the dominant bargaining strength then there 

remains the potential for abuse of bargaining strength in the name of efficiency and 

precision.

Since the test of unconscionable conduct in Australia is, as has been discussed, that 

found in Amadio and is one which depends on a finding of a "special disability" there 

is an argument as to whether a standard form contract could be regarded as 

unconscionable. That is, that it might be regarded as harsh, but could only be 

considered to be "unconscionable" by considering its use in a particular transaction. 

Comment 2 to the U.S. Uniform Consumer Credit Code s. 5-108 notes the importance 

of considering the facts in each case on the basis that "certain contracts or contractual 

provisions may be unconscionable in some situations but not in others". As discussed 

above, a term in a standard form RESI contract was found unconscionable in breach of 

the relevant terms of both the Trade Practices Act and the Fair Trading Act 1985 

(Vic.)1044 in George T. Collings (Aust) Pty Ltd v. H .F. Stevenson (Aust.) Pty Ltd.10*5 

While part of the finding was based on procedural unconscionability, in particular 

misleading and negligent statements by the plaintiff and unequal bargaining strength 

brought about by reliance on the plaintiffs advice, the other basis for relief was the 

nature of the impugned term itself:1046

1043 Op. cit., at 91.
1044 Sections 52A and 11A respectively.

1045 (1991) A.T.P.R. 141-104.

1046 Id ., at 52,623.
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It affronts justice and equity to embed in a contract, purporting to create 
an exclusive agency for a limited term a condition which subverts that 
objective and creates a general agency of indeterminate length.

Evidence on whether there was notice of the term would show whether the term could 

properly be described as being ’’embedded". This could vary from plaintiff to plaintiff 

and illustrates that each case must be treated on its own facts.

Real estate agents’ listing agreements were also the subject of a successful action 

under the Contracts Review Act 1980 (N.S.W.) in George Paciullo Minister fo r 

Consumer Affairs v. W.W. Vallack Real Estate Pty. Ltd. & Ors,1047 A note to the case 

indicates that the Minister "was persuaded to take action as the ‘guardian’ of 

consumers’ rights".1048 Evidence was given of three transactions where there had been 

no explanation of the terms of the agreement, one of which was held to be unjust 

within the terms of the Act. Evidence was also given that the contract in question had 

been used by the defendants over many years. While lack of information about the 

terms was a factor, the decision centres on the impugned term itself, in particular that 

it was unusual, that it created legal rights in the defendants, that it allowed for a caveat 

to secure commission which represented only a small fraction of the value of the 

property and that it imposed harsh terms on vendors in that they were induced to pay a 

commission even when there was a genuine dispute.1049 The case is useful in 

illustrating the potential for statutory interference in standard form contracts where the 

statute focuses on the contract itself rather than on the conduct of the parties and 

circumstances surrounding the making of it. A finding of "harsh" is not dependant on 

there being a considerable inequality between the parties, merely that the terms 

themselves are harsh. As has been discussed, "unconscionable" at least as interpreted 

to date in Australia, requires an element of procedural unconscionability. With the 

exception of s. 275 of the Industrial Arbitration Act (N.S.W.), no general legislation in

(1966) N.S.W. ConvR. 155-282.

1048 Id., at 56,629.

1049 Id ., at 56,637.
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Australia would give relief from harsh terms in a contract if they applied to 

commercial parties. However, limitation or exclusion clauses are covered in the Trade 

Practices Act.

Statutory Modification

a. Section 68A Trade Practices A ct 1974

Under the Trade Practices Act there is a limited basis for relief based on fairness or 

reasonableness. This is found in s. 68A, which was added to the Act in 19771050 and 

which allows a corporation to limit its liability1051 for a breach of a condition or 

warranty (other than one implied by s. 69) where the goods or services supplied are 

other than those "for personal, domestic or household use or consumption". However 

under sub-s.(2) the limitation is not permitted if the person to whom the goods were 

supplied establishes that "it is not fair and reasonable for the corporation to rely on 

that term in the contract". In assessing whether the reliance was fair and reasonable 

sub-s.(3) lists factors to which a court shall have regard. These factors, while they do 

not replicate the factors listed in s. 51AB(2), echo similar sentiments. In particular they 

require the court to look at the relative bargaining strengths of the parties taking 

account of alternative sources of supply,1052 whether the buyer received an inducement 

to accept the term or could have obtained like goods or services under a contract 

which did not include the limitation,1053 the knowledge of the buyer as to the existence 

of the term,1054 and, in the case of goods, whether they were supplied pursuant to a 

special order by the buyer.1055 These are familiar factors for assessing procedural

1030 Added by Act No 151 of 1977.

1051 Under sub-s.(l) liability may be limited to replacement and repair of goods, the resupply of services or 
payment for the provision of same.

1052 S. 68(3)(a).

1053 S. 68A(3)(b).

1054 S. 68A(3)(c).

1055 S. 68A(3)(d).
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unconscionability. Section 68A has the potential to assist small business where there 

has been the supply of goods or services which are defective or do not meet the 

required purpose and which has caused consequential loss to the business. As has been 

noted elsewhere where there is a standard form contract with no opportunity to 

bargain, this might, of itself, be evidence of inequality of bargaining strength. 

Typically exclusion clauses or limitation of liability clauses are found in standard form 

contracts and hence s. 68A has the potential to prevent the harsh imposition of these 

terms. To date there are no reported cases on the operation of this section so it remains 

within the area of speculation to consider the effect of s. 68A.

b. U nfair Contract Term s A ct 1977 (U.K.)

This Act incorporates many of the approaches of the courts to exemption clauses 

together with a statutory extension in some areas. It adopts a two-pronged approach to 

exemption clauses, outlawing some altogether and permitting others provided they are 

"reasonable". Section 3 is applicable to both consumer and standard form contracts. 

Hence when business is required to deal on the other party’s standard terms, usually 

small business dealing with large, they get the protection of s. 3 which prevents the 

other party from excluding or restricting any liability in respect of a breach1056 or from 

claiming to be entitled to render performance substantially different from that expected 

under the contract or from rendering no performance at all1057 unless the term satisfies 

the requirement of "reasonableness". Business also gets some the protection as regards 

implied terms which can only be excluded if to do so is reasonable.1058 Schedule 2 to 

the Act provides a test of reasonableness and here the wording is similar to s. 68A of 

the Trade Practices Act in that factors to be considered are relative bargaining strength 

of the parties including alternative means for meeting the customer’s requirements;1059 

whether the customer received any inducement for accepting the term or whether it

,U36 S.3(2)(a).

1057 S. 3(2)(b).

1058 Ss. 6(3) and 7(4).

1059 Sch. 2(a).
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had the opportunity to contract with others but without a similar term;1060 level of 

knowledge of the term;1061 if liability is excluded whether when the contract was made 

it was reasonable to expect that compliance would be practicable;1062 and whether the 

goods were manufactured pursuant to a special order of the customer.1063 The test for 

reasonableness, as with the narrow doctrine of unconscionability, suggests the focus is 

on attributes of the party making the contract rather than on the contractual terms 

themselves. That is, the terms are not tested against any absolute standard of fairness, 

rather they are considered in the light of factors peculiar to that party and whether it 

was fair that that party accept the contract. Yet surely the result for business must be a 

rewriting of many standard form contracts. Business cannot be concerned with a 

detailed assessment of the fairness of its terms vis & vis each of its customers. One of 

the benefits of standard form contracts is that they do not require negotiation each time 

they are used.

The first case in the House of Lords dealing with the operation of the Act was George 

Mitchell Ltd v. Finney Lock Seeds Ltd1064 concerning an exclusion clause in a contract 

between a seed merchant and a farmer. Seeds not answering their sale description were 

supplied. The issue concerned whether the farmer was limited to the cost of the seeds, 

£201.60, or whether he could obtain his lost profit, assessed at £61,513.78 plus 

interest. There was evidence that although the clause was in a standard form contract, 

and said by the Court of Appeal to be non-negotiable, the National Farmers Union had 

not sought to negotiate the term. Other evidence included that seeds generally were 

sold at a low price in the U.K., that it was impossible to ascertain whether they met 

their description; that while there were difficulties for the farmer to insure against such 

an occurrence, this was possible although there had been no attempt to do so.1065 The

1060 Sch. 2(b).

1061 Sch. 2(c).

1062 Sch. 2(d).

1063 Sch. 2(e).

1064 [1983] 2 A.C. 803.

1065 Id ., at 807.
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difference between the price paid and the loss suffered by the farmer illustrates the 

complexity of the issue and was said to weigh in favour of the appellants.1066 But the 

key evidence was that the seed company normally attempted to reach a settlement on 

damages in such cases and this concluded for the House of Lords that even the seed 

company recognised the contractual term was not fair or reasonable and accordingly 

that the Act, although not the common law, allowed relief.1067 The case illustrates the 

value for small business in having statutory relief, but it also illustrates the difficulties 

caused by such relief. Given the argument that the farmer could have insured against 

such a happening, it is not clear that relief necessarily serves the interests of 

commerce. It must be reflected in the price of seeds generally in the future.

There is also some small scope for business to get relief, other than that described 

above. Because the definition of "deals as a consumer"1068 refers to contracts being "in 

the course of a business"1069 small business, in particular, when negotiating the 

purchase of one-off capital items might obtain the protection of the Act, when those 

items are "of a type ordinarily supplied for private use or consumption."1070 

Accordingly in R. & B. Customs Brokers Co. Ltd v. United Dominions Trust Ltd1071 the 

Court of Appeal disallowed a purported exclusion of implied terms because the 

company, shipping brokers, was purchasing a car for a director and it was only the 

second or third car acquired on credit terms and hence the requisite degree of 

regularity of dealings was not made out.1072

1066 Id., at 817.

1067 Ibid.

1068 S. 12.

1069 Paras. 12(l)(a) and (b).

1070 S. 12(l)(c).

1071 [1988] 1 W.L.R. 321.

1072 Id ., at 331.
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But the effect of the legislation appears not to have informed developments in the 

common law generally. Rather it appears to have been treated as a clear statement of 

the limits of relief. Lord Wilberforce in Photo Production Ltd v. Securicor Transport 

Ltd1072 regarded the Act’s passage as a clear signal from Parliament that there was little 

room for judicial review of commercial contracts, not caught by the legislation:* 1074

It is significant that Parliament refrained from legislating over the whole 
field of contract. After this Act, in commercial matters generally when 
the parties are not of unequal bargaining power, and when risks are 
normally borne by insurance, not only is the case for judicial 
intervention undemonstrated, but there is everything to be said, and this 
seems to be Parliament’s intention for leaving the parties free to 
apportion risks as they think fit and for respecting their decisions.

The comment leaves open the issue of judicial intervention when bargaining strength is 

unequal and thus even if it is seen as confirmation of a strict view of certainty in 

commercial contracts in the United Kingdom, it suggests that small business faced 

with an unreasonable imposition of harsh terms might still find relief outside the 

Statute.

Conclusion

Specific legislation by its very description can target particular problems. To this 

extent it provides more certainty and a clearer indication of the unacceptable than a 

general standard such as "harsh and unconscionable". However, as George Mitchell Ltd 

v. Finney Lock Seeds Ltd1075 illustrates, reference to broad standards such as 

"reasonable" can pose problems for the courts in determining what is commercially 

unreasonable. In particular, where there is a role for insurance in covering a loss, it is

10,J [1980] A.C. 827.

1074 Id., at 843.

1075 [1983] 2 A.C. 803.
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important that the courts take this clearly into account. Where the liability limited 

involves many thousands of dollars on a single contract and where the term is well 

known to the parties, the issue is not a simple one. Yet Parliament has clearly 

signalled to the courts by the passage of the Act that contracts of adhesions ought to 

be struck down unless they are fair. The effect ultimately must work against the use of 

many limitation clauses. If suppliers, or their insurers, are required as a consequence to 

accept an increased liability this must be reflected in prices. Ultimately the issue 

comes down to a policy one of who should bear a loss. A individual small business 

certainly gets a measure of protection under this type of legislation, but it ought not to 

be seen as coming at no cost. However, recognition of a standard of "reasonableness" 

will not always work against limitation clauses and this ought to be recognised. 

Suppliers of low-cost components to large manufacturers may be able to demonstrate 

there is nothing unreasonable about limiting their liability to replacement of the parts 

or the cost of replacement.



2 4 2

y

CONCLUSION

The equitable notion of unconscionable conduct in its broadest sense has enlivened the 

law in Australia since the early 1980’s. The High Court has signalled its preparedness 

to reconsider the rules of contract law in the light of the principle of unconscionability. 

Echoing developments in the United States and Canada, the Court has shown a 

growing willingness to intervene even in commercial dealings to remedy 

unconscientious behaviour. Waltons Stores (Interstate) Ltd v. Maher was a striking 

example of the ramifications of this for commerce. But this work has pointed to what 

is still an ad hoc redressing of unconscientious behaviour. Some redress has been 

achieved within existing heads of relief. In such disparate heads as equitable estoppel, 

duress and relief from penalties, inequality of bargaining strength is a common feature. 

But this inequality is not the basis for the relief. The courts have given relief because 

of unfair behaviour where it has been possible to point to settled legal principles. 

Relief under the narrow equitable doctrine of unconscionable transactions has not been 

so readily extended to commercial parties. This work has considered the difficulties of 

using "unconscionability" as a bare standard of commercial behaviour and has pointed 

to the problems of a court-imposed view of what is appropriate commercial behaviour.

Commercial Morality

The difficulty stems partly from the problem of determining standards of fairness in 

commercial dealings. In dealings between individuals or between business and 

individuals there is a reasonably clear idea of community standards at any given time. 

These dealings are informed by standards of personal morality. But commercial 

morality in dealings between businesses is not as easily determined, given that 

business is driven by the need to make profits. In particular, underlying 

unconscionability is a notion that one party owes a duty to consider the other in their 

dealings. In the narrow doctrine of "unconscionable transactions" this duty involves 

ensuring the stronger party does not procure a bargain by taking unfair advantage of
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the other party’s particular weakness or disability. But it is far from clear that a 

disability such as illiteracy or old-age in an individual can be equated with weak 

bargaining strength brought about by small size in a commercial operator. In particular, 

the courts look for "special disadvantage" and of itself, being economically weaker is 

not "special". Therefore it is difficult to determine, in the absence of legislative 

direction, the nature of the duty, if any, which one party in business owes to another 

outside of honesty. This points to a problem with any general legislative standard such 

as "harsh and unconscionable".

Means of Imposing Standards

That there are difficulties in determining a standard is not necessarily a reason for 

failing to impose standards. The failure of small business because of harsh contracts 

carries its own social and economic costs. The issue is, if it determined that in some 

circumstances parties in business owe duties beyond honesty towards the other, how 

should these standards be imposed? One approach is to be more specific about the 

nature of the duty of fairness. Parliament has determined that duties of fairness are 

owed in certain commercial dealings. Thus there is intervention in particular industries 

where there have been complaints of harsh behaviour, such as petroleum retailing and 

the lessor/lessee relationship in shopping centres. Another approach has been to 

nominate particular problems to be redressed such as unfair exclusion clauses. Yet 

another approach, confined to New South Wales, has been to impose a general 

standard but referable only to those contracts in which there are similarities to 

employment contracts. The comparison with employment contracts provides one 

mechanism for judging the issue. Statutes are only one means of imposing standards. 

Codes of practice, both voluntary and mandatory, have been used in certain industries. 

This work has pointed to the strengths and weaknesses in each approach.

Difficulties in Regulating Fairness

This work has suggested that industry-specific statutes have had successes in 

redressing some harsh practices. However, it has also pointed to the lack of ability of
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such statutes to regulate what is often the real complaint of small business, price 

increases imposed by the economically stronger. Any attempt to regulate prices would 

go against the thrust of the market economy and interfere with attempts to encourage 

competition. If left to the courts, judges would be making economic decisions for 

business. On the assumption too that many people choose to be business proprietors to 

give themselves greater decision-making power, even those ostensibly protected by 

statutes may not necessarily welcome further intrusion of law into commerce. Costs 

are incurred if there is a regulatory agency involved. Equally too, granting rights does 

not mean they can be enforced if the cost of litigation is too high. This points some 

problems for small business, particularly if their opponent is able to prolong the 

litigation process. Codes of practice, if accompanied, by some form of alternative 

dispute resolution, have been effective in some industries but only it seems while the 

parties whose practices are being regulated, choose to abide by the codes. They are not 

necessarily an answer to the unscrupulous operator who chooses not to comply. Given 

the difficulties, proponents of regulation thus often point to the value of general 

legislation imposing a broad standard which can catch unconscionable conduct 

whenever it arises.

Broad Legislative Standards

Article 2-302 of the United States Uniform Commercial Code provides a model for a 

general legislative approach to unconscionable behaviour. But this work has pointed to 

considerable criticism of the section, in particular that it lacks a rigorous methodology. 

Given that it can be invoked by business, the need for a rigorous methodology is 

important. The complexity of commercial contracts ought not allow for them to be 

readily overturned by the courts. It can appear trite in this area to appeal for certainty, 

yet business obviously does require certainty of legal rules and consistency in their 

application. In Australia, Parliaments have been reluctant to extend general legislative 

relief for unconscionable conduct to business.

Hence although there were calls for the Contracts Review Act 1980 (N.S.W.) to 

include relief to small business, this was not forthcoming. Similarly the widening of
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the unconscionability provisions of the Trade Practices Act 1974 (Cth) in the form of 

s. 51AA, has not greatly enlarged the scope for business to seek redress for harsh 

bargains. Outside the supply of consumer goods and services, where there is scope to 

examine the terms of supply themselves, relief is linked to the equitable doctrine 

which so far depends on a "special disadvantage". For this reason, as the law stands in 

Australia, unconscionable conduct, used in the sense of the principles developed in 

Blomley v. Ryan and Amadio holds only small comfort for businesses faced with harsh 

contracts.
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