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Each second we live in a new and unique moment of the universe, a moment that never was 
before and will never be again. And what do we teach our children in school? We teach 
them that two and two make four, and that Paris is the capital of France. We should say to 
each of them: Do you know what you are? You are a marvel. You are unique. In all of the 
world there has never been another child like you. And look at your body — what a wonder 
it is! your legs, your arms, your cunning fingers, the way you move! You may become a 
Shakespeare, a Michelangelo, a Beethoven. You have the capacity for anything. Yes, you 
are a marvel. And when you grow up, can you harm another who is, like you, a marvel? 
You must cherish one another. You must work — we must all work — to make this world 
worthy of its children.

Pablo Casals 
Joys and Sorrows



Abstract
A publicly-funded school is both created by, and helps to create, the community which it 
serves. Thus it is not isolated from the problems which threaten the safety of society, such 
as harassment, violence and drug abuse. However, school authorities have a moral and 
legal responsibility to maintain a learning environment which is physically and emotionally 
safe, and free from hostility. A failure in that responsibility may render a school liable to 
students who suffer harm as a result. In reaction, school authorities in New Zealand, and in 
the comparative jurisdictions, the United States, the United Kingdom and Australia, have 
implemented measures relating to exclusion, searching and drug testing, which have 
significant impact on the rights of individual students. Research indicates that these 
measures expose school authorities to challenge from students on the basis that their rights 
have been violated. Furthermore, research indicates that such measures have met with 
limited success in terms of the safety of school communities.

The safety issues which have long confronted school authorities in the comparative 
jurisdictions, particularly in the United States, are relatively new to New Zealand schools. 
There is an opportunity, therefore, for school authorities in New Zealand to learn from the 
experience of other jurisdictions. They should consider whether the traditional 
authoritarian school structure, which forms the basis for such reactive measures, is 
appropriate in schools today. A better approach may be to shift the focus from reaction to 
anti-social behaviour within the school environment, to an examination of why such 
behaviour occurs and to move school discipline away from being punishment-based 
towards the restoration of relationships within the school community. This thesis explores 
greater student participation in school decision making, and restorative justice measures 
such as school community conferencing and peer mediation as alternatives to punishment- 
based school discipline. The conclusion is that the safety of school communities would be 
served more effectively by the development of a culture based on citizenship and 
democracy, and one which empowers young people to take greater responsibility for their 
educational environment.
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Part I — Setting the Scene

Chapter 1 — A Contextual Background

1.1 Introduction

For the majority of children, the school is the first and most important social institution 
with which young people have contact outside the family. At school, the child learns how 
to interact with others and the rules of social behaviour, and education plays a vital role in 
establishing for the individual a permanent, healthy membership of society. When a 
student fails in this process or is failed by it, the consequences for the individual and 
society are often damaging and expensive.1

Picture these scenarios:

• Matt is a 16-year-old boy. At the local high school he attends he is constantly set upon by a 

group of boys. His parents realize there is a problem when he begins to feign illness so 

that he will not have to go to school and he becomes withdrawn and depressed. Despite 

complaints to the school and assurances from the principal that the perpetrators wili be 

dealt with, the bullying continues. He leaves that school, and as there is no alternative 

school in the area he enrols at a boarding school in another town. Things are fine there 

until a sports team from his old school visits. Some of the boys who bullied him are in the 

team, and after the visit bullying starts at his new school. The attitude of the teachers at the 

school is that he needs to ‘toughen up’. He commits suicide, and the note which he leaves 

chronicles a long history of bullying and says that life has become unbearable as a result.2

The Australian House of Representative Standing Committee on Employment, Education and 
Training, “Report o f  the Inquiry into Truancy and Exclusion o f  Children and Young People from  
School'’, AGPS, Canberra, Australia, 1996, at p 31.
This scenario is based on the case of Matt Ruddenklau, a student at Otago Boys' High School in New 
Zealand.

2
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Girls attending a public high school in a small community are subjected to frequent 

incidents of improper touching and sexual advances by a senior teacher and hockey coach. 

He enters bathrooms while they are showering after hockey games, initiates discussions 

relating to sexuality and engages them in massaging rituals. He is a teacher of long 

standing and a respected member of the local community. The girls frequently discuss his 

conduct with their parents, who in turn voice their concerns to the school. Their perception 

is that their complaints have little effect as the teacher remains at the school. In frustration 

the girls resort to less direct methods of bringing his conduct to the attention of the school 

authorities, such as writing messages on the blackboard telling all students to steer clear of 

the teacher. Two of the girls are told there is no place at the school for people like them 

and they leave without completing their schooling. Five years later the teacher is charged 

and pleads guilty to sexual violation of students over a period of 10 years.3

The principal and teachers at a large public high school are concerned at the increasing 

number of incidents of violent and anti-social behaviour. Their feeling is that it is in no small 

part due to drug use among senior students. This perception is based largely on two 

complaints they have received from local residents that students have been seen smoking 

what looked to them to be cannabis joints at the end of the school playing fields. The 

school board decides to implement a policy of drug testing and random searching of 

students. Students are advised that unless they consent to the testing they will be 

prohibited from taking part in the sporting or cultural activities of the school.

Jason is an 11-year-old with behavioural and learning difficulties. He was suspended from 

his state intermediate school for engaging in behaviour which was posing a threat to the 

safety of fellow students and staff. The school board of trustees conducts a disciplinary 

hearing at which it is decided to exclude him from school indefinitely. This decision is 

based on the principal’s report, which lists his history of behaviour at the school. This 

report is not made available to Jason or his parents before the hearing. There is no other 

school in the area so Jason must enrol as a correspondence student. This is unsatisfactory 

as finances dictate that both his parents are out at work during the day and thus Jason is 

left to his own devices. Effectively his schooling ends.

This scenario is based on the case of the students at Mahurangi College, a co-educational high school 
in the North Island of New Zealand.



A ll of these situations involve factors which have the potential to seriously impact upon the 

educational experience o f the students concerned. In turn, the chance o f the students 

concerned to be established as healthy, capable and responsible members o f society may 

well be at risk. Each situation calls into question the responsibilities, rights and powers o f 

school authorities in relation to their students and to the school community as a whole. At 

the same time each raises issues relating to the fundamental rights and freedoms o f both the 

student or students concerned and those o f all members o f the school community. This 

study considers the legal issues underlying the inaction and reaction of school authorities in 

matters o f school safety.

M y thesis is that the responsibility o f school authorities to maintain a school environment 

which is safe and free from hostility, may translate to civil liability when a student suffers 

harm. However, the measures which school authorities implement in reaction to threats to 

school safety may expose them to legal challenge on the basis that they infringe students’ 

rights. In any event, such measures have met with limited success. It is time for New 

Zealand to consider alternative approaches which are pro-active rather than reactive, and 

which are based on students’ ownership of, and responsibility for their school community.

This chapter provides a contextual background for the above examination. It outlines the 

basis upon which state education is provided in New Zealand. It then establishes the 

framework for the comparative study by setting out the bases upon which education is 

administered in Australia, the United Kingdom and the United States, in order to identify 

on whom the responsibility for safety lies. In addition, it identifies those rights which have 

application to students within the New Zealand public education system and which are 

relevant to this consideration and the corresponding rights in the above three jurisdictions, 

to order to provide a comparison with New Zealand.
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1.2 T he N ature o f  N ew  Z ealand Schools

In New Zealand, State education is free and compulsory for every person between the ages 

of 6 and 16.4 Section 3 of the Education Act 1989 (NZ) provides:

Right to free primary and secondary education —

Except as provided in this Act or the Private Schools (Conditional) Integration Act 1975,
every person who is not a foreign student is entitled to free enrolment and free education at
any state school during the period beginning on the person’s 5th birthday and ending on the
1st day of January after the person’s 19th birthday.

Section 8 provides:

Equal rights to primary and secondary education —

(1) Except as provided in this Part of this Act, people who have special educational 
needs (whether because of a disability or otherwise) have the same rights to enrol 
and receive education at state schools as people who do not.

(2) Nothing in subsection (1) of this section affects or limits the effect of Part II of 
this Act (which relates to enrolment schemes and the suspension, expulsion, and 
exclusion of students).

And Section 20 provides:

(1) Except as provided in this Act, every person who is not a foreign student is 
required to be enrolled at a registered school at all times during the period 
beginning on the person’s 6th birthday and ending on the person’s 16th birthday.

(2) Before a child’s 7th birthday, the child is not required to be enrolled at any school 
more than 3 kilometres walking distance from the child’s residence.

ss 3 & 20 Education A ct 1989 (N Z).
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W ith in  the N e w  Zealand education  system  there are la rg e ly  three d ifferen t types o f  schools:

• state schools;

• integrated schools; and

• private schools.

A  state school may be designated as Kura Kaupapa Maori, in which te reo Maori (the 

Maori language) is the principal language o f instruction, and in which the charter o f the 

school requires the school to operate in accordance with Te Aho Matua (a statement setting 

out an approach to teaching and learning that applies to schools so designated).5

An integrated school is constituted under the Private Schools Conditional Integration Act 

1975 (NZ). Originally a private school established to provide education o f a special 

character, it has elected to become part o f the state system o f education while retaining that 

character.

Private schools remain independent, but are required to be registered and inspected in 

accordance with s 35A Education Act 1989 (NZ). Though they are administered privately 

and students pay fees to attend, they are still accountable to the Ministry o f Education in 

terms o f their premises, staffing, equipment and curriculum and must be deemed to be 

'efficient' in these respects. A  child may be exempted from enrolment in any school when 

the Ministry is satisfied that the person will be taught at least as regularly and as well in a 

registered school.6

This study proposes to focus primarily on state and integrated schools in New Zealand, 

known as ‘public schools’ . The comparison aims to be one between these and schools 

within the public system in the other jurisdictions. While schools in the private sector are 

subject to some extent to the provisions o f the Education Act 1989 (NZ) (as above), the 

Human Rights Act 1993 (NZ) and arguably the New Zealand Bill o f Rights Act 1990, the

5 ss 155,155[A] Education Act 1989 (N Z ).
6 Education Act 1969 (N Z ) s 21.
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relationship between schools and students is a combination o f that law and contract. As a 

result, the rights and responsibilities o f the students and schools, though necessarily 

overarched by the general law of New Zealand, will be governed to a large extent by the 

contract and thus different considerations may apply. To provide an effective comparison it 

is thought necessary to limit the study to like schools within the public system of the 

subject countries.

1.2.1 E ducational A dm inistration

In 1989 the basis upon which education in New Zealand was provided and administered 

underwent massive reform. The changes were in pursuance o f government policy 

contained in ‘Tomorrow's Schools, the Reform of Education Administration in New
n

Zealand’, formalized in the Education Act 1989 (NZ). Previously, schools were 

administered by local education boards and secondary school councils, with the Department 

o f Education as the central administering organization. The Labour Government o f the time 

considered this system with its centralized hierarchical structure to be unresponsive, non- 

participatory, inflexible and inefficient. The above administering bodies were abolished by 

the 1989 Act.8

The philosophies which underpinned the reforms were community empowerment and 

individual choice. The principal feature was that individual institutions became the basis for 

all educational administration. Essentially, the Education Act 1989 (NZ) devolved the 

running o f each state and integrated school to a locally elected body exercising a large 

degree o f autonomy. These bodies are known as boards o f trustees.9 They are elected 

triennially and are made up of parent representatives, the school principal, and a staff 

representative. Originally, the 1989 Act required boards to have a student representative 

but this requirement was abandoned shortly afterwards. Although many school boards 

continue to have a student representative, surprisingly, the current proposal to reintroduce

1988.
ss 143,144
Constituted under Part IX of the Education A ct 1989 (N Z ).
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this as compulsory has attracted opposition.10 School boards are required to set their own 

objectives in a charter, in consultation with the community.11 * In terms o f s 64 this charter

has effect as an undertaking by the school board to the Minister to take all reasonable steps
12to ensure that:

(a) The school is managed, organized, conducted, and administered for the purposes 
set out or deemed to be contained in the charter; and

(b) The school, and its students and community, achieve the aims and objectives set 
out or deemed to be contained in the charter.

In real terms, the charter acts as a contract between the community and the institution, and 

the institution and the state. Schools are accountable to the state for meeting their 

objectives in their charter through the operation o f the Education Review Office (ERO). 

The charter o f an educational institution is required to contain certain mandatory content, 

importantly that o f achieving, meeting and following the National Educational Guidelines, 

set out by the Minister o f Education under s 60A.13 The Minister is empowered by s 60A 

to publish from time to time in the Gazette, National Education Goals (NZ) (statements of 

desirable objectives by the school system), National Curriculum Statements (NZ) 

(statements o f areas and levels o f knowledge and skills to be achieved by students), and 

National Administration Guidelines (NZ) (statements o f desirable codes or principles of 

conduct). Included in the core charter elements as above are the ‘Guiding Principles’ as 

follows:

The Board of Trustees accepts that all students in any school or schools under its control are 
given an education which enhances their learning, builds on their needs and respects their 
dignity. This education shall challenge them to achieve personal standards of excellence 
and to reach their full potential. All school activities will be designed to enhance these 
purposes.

The requirement that schools boards of trustees have a student representative was reinstated by s 12 
Education Amendment Act 2000 (N Z ).
s 61 Education Act 1989 (N Z).
s 64(1) Education A ct 1989 (N Z ).
Inserted by s 9(1) of the Education Amendment Act (N o .4 ) 1991 (N Z ).
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Article 5(1) o f the National Administration Guidelines (NZ) requires boards of trustees of 

State and integrated schools to ‘provide a safe physical and emotional environment for 

students’ .

The new Ministry of Education was constituted in early 1989. Its functions relate primarily 

to the development and effective and efficient implementation o f policy rather than 

administration. It provides information but not advice to school boards o f trustees. It 

prepares the National Educational Guidelines (NZ), which are deemed to be included in 

every school charter (as above). Its powers include the establishment and dis-establishment 

o f schools, the providing o f resources for schools, the dissolution o f school boards of 

trustees for cause and the approval o f school charters.14 The 1989 Act also constituted new 

agencies such as the Special Education Service, the Early Childhood Development Unit, the 

Teacher Registration Board, the Education Training and Support Agency, the New Zealand 

Qualifications Authority and the Education Review Office. It also constituted a Parents' 

Advocacy Council, which was abolished in 1991.15 The Teacher Registration Board was 

replaced by the Teachers’ Council, constituted in 2002 pursuant to the Education Standards 

Act 2001 (NZ).

School boards and principals, subject to the laws o f New Zealand, have complete discretion 

to control and manage their school pursuant to the following legislative provisions 

contained in the Education Act 1989 (NZ).

Section 75 — Boards to control management of schools—

Except to the extent that any enactment or the general law of New Zealand provides 
otherwise, a school’s board has complete discretion to control the management of the school 
as it thinks fit.

ss 146,154,156A, 199,188 Education Act 1989 (NZ).
s 2(3)(a) Education Amendment Act (N o .2) 1991(NZ).
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Section 76 Principals —

1. A school’s principal is the Board’s chief executive in relation to the school’s 
control and management.

2. Except to the extent that any enactment, or the general law of New Zealand, 
provides otherwise, the principal —

a) Shall comply with the Board’s general policy directions; and
b) Subject to paragraph (a) of this subsection, has complete discretion to manage as 

the principal thinks fit the school’s day to day administration.

Boards o f trustees are given the power to make bylaws (in effect, school rules) for that 

purpose:

Section 72 — Bylaws

Subject to any enactment, the general law of New Zealand, and the school’s charter, a 
school’s Board may make for the school any bylaws the Board thinks necessary or desirable 
for the control and management of the school.

School authorities are free to operate enrolment schemes, purchase services from a range o f 

suppliers, charge fees to overseas students, market their services both in New Zealand and 

abroad, expel and suspend pupils, employ teaching and general staff, close or limit their 

enrolment. While they are not obliged to consult with the community before promulgating 

new Riles,16 consultation generally is consistent with the concept o f partnership under the 

school charter, the principles o f the Treaty o f Waitangi17 and Article 12 o f the United 

Nations Convention on the Rights o f the Child.

Pursuant to s 72 Education Act 1989 (N Z ).
The Treaty of Waitangi was signed in 1840 between Maori, the indigenous peoples of Aotearoa New 
Zealand, and Queen Victoria as the reigning Monarch of Great Britain, the colonizing power.
Within this Treaty Maori peoples were granted the right to rangitiratanga or self-determination. 
While there are many different perceptions which relate to the exercise of this right, it is used in this 
context as the right to freely determine social, cultural, political and economic development.
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A  core component o f ‘Tomorrow's Schools’ was the ability o f schools to establish 

enrolment schemes. While ensuring that, as far as is reasonable and practical, students are 

able to attend a state school o f their choice, school boards are able to formulate and submit 

for the approval o f the Ministry, an enrolment scheme for their school for the purpose o f 

avoiding overcrowding or the likelihood of overcrowding. The concept o f ‘reasonably 

convenient schools’ was introduced by the Education Amendment Act 1998 (NZ). In 2000 

Parliament passed an Education Amendment Act (NZ) which ensured the return to school
i  o

home zones. As a result the enrolment scheme o f a school must now primarily define a 

home zone for the school, then set out the pre-enrolment procedures for selecting students 

who live outside the home zone, based on a prescribed order o f priority.19 A  system of 

balloting for unallocated places is aimed at preventing schools from selecting pupils on the 

basis of their academic ability or sporting prowess.

1.2.2 O ther L egislation  A ffecting Schools w hich is o f Im portance to T his T hesis

In addition to the Education Act 1989 (NZ) and its subsequent amendments, there are a 

great many statutes which apply to, and so prescribe to some degree, the actions o f boards 

o f trustees and are significant to this study. The following is a short summary o f those Acts 

which have impact on the topic and which will be discussed fully in the appropriate 

following sections.

The two statutes which aim to affirm and protect human rights and freedoms in New 

Zealand are the New Zealand Bill o f Rights Act 1990 and the Human Rights Act 1993(NZ). 

These Acts set standards for public conduct and thus have significant impact upon the 

actions o f boards o f trustees of public (state) schools. Consideration o f these in the context 

o f school safety is fundamental to this thesis.

Education Amendment A ct 2000 (N Z ) inserted into Education A ct 1989(NZ) as ss 11A to 11PB. 
ss 11C - 1 IF Education A ct 1989(NZ).
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The New Zealand Bill of Rights Act 1990 has as its stated purpose to affirm, protect and 

promote human rights and fundamental freedoms in New Zealand. It applies to acts done 

by the legislative, executive and judicial branches o f government and to acts done by any 

person or body in the performance o f any public function, power or duty conferred or 

imposed on that person or body by or pursuant to law.20 The extent to which the actions of 

schools, public and private, are subject to the rights contained in the Act has been at issue 

in several cases. There now seems to be little doubt that state schools at least are subject to 

the Bill o f Rights. They are providing a public function and thus come within the wording 

o f Section 3(b). It should follow that in reality there is little difference in this respect 

whether the education is provided publicly or privately. The courts have inclined towards 

this view in considering the impact o f the Bill o f Rights on the provision o f other public 

services by state-owned enterprises, such as New Zealand Post, and private corporations, 

such as New Zealand Rail.21 22

The application o f the Bill o f Rights to actions done by public schools was confirmed in 

1991 by the then Commissioner for Children, Ian Hassall. His office was required to report 

on a complaint relating to the strip-searching o f students at Hastings Boys High School, a 

public school. It was suspected that a number o f boys at the school were cannabis users, 

and eighteen boys were taken from their classrooms and strip-searched. The students 

complained that the school had breached several o f the rights guaranteed by the Bill o f 

Rights. These ranged from the right not to be subjected to cruel or disproportionately 

severe torture or punishment, to freedom o f association, protection from unreasonable 

search and seizure and the particular rights o f persons arrested or detained. In stating that 

Section 3(b) meant that the Bill o f Rights applied to actions taken by teachers under the 

authority o f the Education Act (NZ), the Commissioner said: ‘The New Zealand Bill of 

Rights Act 1990 provides a necessary counter to the otherwise unbalanced power conferred 

by Section 75 o f the Education Act 1989 [N Z ] ’ . 22 Section 5 o f the New Zealand Bill of

20 s 3(a) & (b) New Zealand B ill o f  Rights A ct 1990.
21 See for example Federated Farmers o f  New Zealand Inc v New Zealand Post Lim ited  Unreported 

Judgment of the High Court of New Zealand, Wellington Registry, McGechan J, 1 December 1992, 
CP 661/92.

22 Re Strip Search at Hastings Boys High School [1990-92] 1 NZBORR 480, 495.
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Rights Act provides that the freedoms therein must be applied subject to ‘such reasonable 

limits prescribed by law as can demonstrably be justified in a free and democratic society’ . 

School authorities respond to factors which threaten the safety o f the school environment 

by taking actions and implementing policies which have the potential to impact upon the 

rights o f individual students. It is arguable that a school must be able to demonstrate 

justification for any such measures and actions, in accordance with s 5. The impact o f 

fundamental rights and freedoms, such as freedom of expression and the freedom to be 

secure from unreasonable search and seizure,23 guaranteed by the Bill o f Rights, upon the 

actions o f schools, is examined in chapter four o f this thesis.

Section 12 of the Bill o f Rights guarantees the right o f an individual to be free from 

discrimination, and s 57 o f the Human Rights Act 1993 (NZ) provides specifically that it is 

unlawful for an educational establishment to discriminate on any o f the prohibited grounds. 

Section 21 of that Act sets out a wide range o f prohibited grounds o f discrimination, which 

includes race, colour, ethnic origin, religion, sex, and sexual orientation, and disability. 

This Act was preceded by the Human Rights Commission Act 1980 (NZ) and the Race 

Relations Act 1979 (NZ). Complaints made under these Acts in the school context have 

generally been taken to the Human Rights Commission or the Race Relations Conciliator 

and have been the subject o f mediation with the school concerned. This is frequently with 

the help o f organizations such as Youth Law or the Community Law Centre.24 Challenges 

have been made in relation to hair length and colour, a school uniform requiring girls to 

wear skirts, the wearing o f a beard, nose studs, a turban by a muslim student and a moko 

(chin tattoo) by a Maori student. The potential for liability by school authorities under the 

anti-discrimination provisions above is examined in chapter three o f this thesis.

Schools also are subject to relevant provisions o f the Children, Young Persons and Their 

Families Act 1989 (NZ). This Act created the Office o f the Commissioner for Children. 

The Commissioner, as an advocate for children, has been required to investigate and report

ss 14 & 21 New Zealand B ill o f  Rights A ct 1990.
The Community Law Centre, based in Wellington, runs a telephone help line for students and 
parents with legal problems concerning their school.
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on several school situations, some of which involve school safety and students’ rights, and 

one o f which was discussed above.25 Another followed the eventual charging and 

conviction of a male teacher at a co-educational state school for sexual offences taking 

place over the preceding 20-year period. The teacher had been well respected both within 

the school and the local community. There was a long history o f complaints made to 

various members o f staff, deputy principal, principal and board members o f the school by 

both girls and their parents. Despite this the school had failed to take any effective action. 

A  claim in negligence was commenced against the school and the Attorney-General by 

seven o f the victims. It was settled out o f court for an undisclosed sum. The 

Commissioner carried out an inquiry into the matter, with a view to making 

recommendations which might assist the school concerned and other schools to develop 

policies and procedures to prevent such a situation happening in the future. The 

Commissioner found that one o f the most important structural impediments for the Board 

o f Trustees to their taking any effective action in this case was their confusion between 

taking due care as an employer and their responsibility to provide a safe learning 

environment for their pupils. In his opinion the Board had exercised their responsibility as 

employer to the detriment o f their students who were victims o f the abuse.26 Undoubtedly, 

school boards face a dilemma in respect o f their dual roles: ensuring the safety o f their 

students, and being a good employer.

The Privacy Act 1993 (NZ) aims to protect the privacy o f individuals while allowing 

agencies to gather, store and use private information. The Privacy Principles it contains are 

o f special significance to schools, which necessarily collect, store and use personal 

information relating to staff, pupils, parents and others. The Act has potential impact on a 

large number o f school activities involving the safety o f students. The impact o f the 

Privacy Act upon the procedures used by schools for the drug testing o f students is 

examined in chapter four o f this thesis.

Re Strip Search at Hastings Boys' H igh School [1990-19911 1 NZBORR 480.
(1998) O'Reilly, L. Commissioner for Children "Report o f  an Inquiry by the Commissioner fo r  
Children. Mahurangi C ollege”.
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In the context o f the potential for school authorities to be held liable to compensate students 

for personal injury resulting from the factors which are the subject o f this thesis, the impact 

o f the New Zealand accident compensation system is o f crucial importance. In respect o f 

personal injury by accident, New Zealand has, since 1974, had an accident compensation 

scheme which specifically bars actions for compensatory damages. In its present form the 

system is contained in the Injury Prevention Rehabilitation and Compensation Act 

2001(NZ), which aims to maintain a no-fault, comprehensive, insurance-based scheme to 

rehabilitate and compensate persons who suffer personal injury. In the context o f physical 

safety, therefore, New Zealand schools are immune from actions for damages in the law of 

negligence. The Act however expressly provides that a court may award exemplary 

damages where appropriate. Damages for psychiatric harm not caused by personal injury 

may also be awarded. It is now a fundamental principle, affirmed by the New Zealand 

Court o f Appeal in Queenstown Lakes District Council v Palmer, that: ‘To the extent that 

the statutory cover is extended, the right to sue at common law is removed; to the extent 

that the cover is withdrawn or contracted, the right to sue at common law is revived’ .

Issues relating to damages which may be awarded against school authorities in New 

Zealand, in light o f the accident compensation regime, are examined in Chapter Nine.

New Zealand school authorities may potentially be criminally liable under the Health and 

Safety in Employment Act 1992 (NZ), as amended by the Health and Safety in Employment 

Amendment Act 2002 (NZ). This Act has the effect o f making school boards o f trustees 

responsible for the health and safety o f not only employees, but also pupils and contractors 

and other persons within the school environs. An employer has a positive duty to provide 

and maintain a safe working place and to ensure that employees are not exposed to hazards 

in the course o f their employment. Under the Act it is an offence for a person to take an 

action knowing that it is reasonably likely to cause death or serious harm or that it is 

contrary to a provision in the Act; or when a person fails to comply with the provisions of

[1999] 1 NZLR549, 556.
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the Act. While there are obvious implications for schools authorities such liability is 

outside the realm of this thesis which is confined to a consideration o f civil law only.

1.2.3 Governance and Management of Schools

Central to any consideration o f responsibilities within the school environment is the 

relationship between school boards and principals, and the delineation o f their respective 

roles. While it is generally accepted that the governance role is fulfilled by boards o f 

trustees,28 * and the management role by principals, in reality, strict definition and 

delineation o f these roles is extremely difficult. The case o f Hobday v Timaru Girls High 

School Board o f Trustees highlighted this. It was a personal grievance action taken by a 

school principal, Anna Hobday, against the Board. She argued that she had been 

unjustifiably disadvantaged by the Board in her employment as Principal and unjustifiably 

dismissed. At issue were the respective roles o f Principal and Board and how these 

underpinned their working relationship. The Employment Court held that the Board of 

Trustees had breached its obligations to be a 'good employer' in that it did not allow her to 

manage the school on a day-to-day basis, and that it had become wrongfully involved in 

management issues, which were the precinct o f the Principal. She was reinstated and 

awarded damages.

1.2.4 Student Discipline

In a consideration o f the right to education,30 the premise upon which school authorities 

exercise the disciplinary procedures which have the potential to deprive students o f that 

right must be examined. Such an examination is contained in Chapter Seven o f this thesis.

s 75 Education Act 1989(NZ).
Unreported Judgment of the High Court of New Zealand, Christchurch Registry, Smellie J, 10 June 
1994, C l8/93.
See Chapter 3.2.
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In New Zealand, principals and school boards of trustees have the power to stand-down, 

suspend and expel students under Sections 13 to 18 o f the Education Act 1989 (NZ) and the 

Education (Stand-Down, Suspension, Exclusion, and Expulsion) Rules 1999 (NZ). These 

provisions introduced a range o f disciplinary procedures relating to the exclusion of 

students from school. Stand-down is the formal removal o f a student for not more than 5 

days in any school term. A  school principal may stand-down a student. Suspension is the 

formal removal o f a student for a longer period which may or may not be specified. While 

a principal may stand-down a student, a meeting o f the board o f trustees must follow. 

Exclusion is the formal permanent removal o f a student under 16 years from a particular 

school. Expulsion is the formal permanent removal o f a student over 16 from a particular 

school. Section 77 of the Education Act 1989 (NZ ) specifically requires that schools 

provide guidance and counselling to students. Under the Judicature Amendment Act 1972 

(NZ), the New Zealand High Court has the authority to review decisions made by persons 

or bodies in the exercise of statutory powers and functions. The extent to which the 

inaction, action and reaction o f school authorities is justiciable is obviously central to Parts 

III and IV  o f this thesis.

In the first application for judicial review o f a school’ s actions following ‘Tomorrow's 

Schools’, the court demonstrated a reluctance to become involved in education matters. 

After lengthy consideration o f the provisions for ‘self-managing’ schools and for the 

accountability o f school boards under the Education Act 1989 (NZ), Williams J concluded 

that the courts should be cautious in interfering. He said:31

The legislation is informed by the democratic belief that responsibility is the great 

developer of the citizenry and that issues of local educational administration are best left for 

resolution through the individuality of local communities. A tendency to turn always to the 

law for resolution of these matters would be unwise and inappropriate.

[1993] 2N ZLR 478 ,508 .
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However, in later cases, discussed in Part IV of this thesis, judges have showed no such 

reluctance.

1.3 The Framework for the Provision of Public Education and Sources of 

Students’ Rights in the Comparative Jurisdictions

The following is an outline of:

• the basis of the provision o f public education in each country; and

• the human rights cultures and the sources o f those rights in the respective countries

in order to provide a background for the comparison.

The rights o f children internationally are specifically provided for in the United Nations 

Convention on the Rights of the Child (UNCROC). This Convention has been ratified by

New Zealand and all the subject jurisdictions, with the exception o f the United States.

1.3.1 United Kingdom

In the absence o f a geographical and political division into separate autonomous states, the 

provision o f education in the United Kingdom is on a similar national basis to that in New 

Zealand. Also, as in New Zealand, the last decades o f the 20th century saw in the UK a 

major transformation in the manner in which education is provided and administered. 

Unlike New Zealand, however, the provision o f education in the United Kingdom is subject 

to a number o f education acts. The Act which until 1988 formed the basis o f the provision 

o f education was the Education Act 1944 (UK), under which central government’ s role was 

the promotion and funding of education. This role is now provided for in the Education Act 

1996 (UK), which provides that:33

Specifically, in relation to education, Articles 3, 12, 13, 19.1, 28.1, 28.2, 29.1(a). 
s 11(2) Education Act 1996 (UK).
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the Secretary of State shall promote the education of the people of England and Wales;34

and:

The Secretary of State shall ... exercise his powers with a view to (among other things) 

improving standards, encouraging diversity and increasing opportunities for choice.

However, the practical responsibility for the provision o f schooling and curricula rests with 

the local education authorities (known as LEAs). Under the School Standards and 

Framework Act 1998 (UK), the Secretary has a duty to issue and revise a code o f practice 

from time to time to ensure the promotion o f high standards o f education and the securing 

o f effective relationships with LEAs for the discharge o f their functions in relation to 

schools. LEAs, school governing bodies and head teachers are under a statutory duty to 

have regard to the provisions o f the code and to take those provisions into account when 

making decisions, using those provisions in judging the reasonableness o f any decision. As 

a result o f the educational reforms, the role o f the LEAs was undermined by the 

establishment o f grant-maintained schools and provisions relating to the local management 

o f schools by school governing bodies.36 The provisions relating to grant-maintained 

schools were repealed by the School Standards and Framework Act 1998 (UK), with the 

effect that they no longer exist. Individual schools, however, remain administered by local 

school governing bodies.

A ll state schools are subject to regular inspection by OFSTED, an agency o f central 

government, which has wide powers in respect o f dealing with schools which it determines 

are failing to provide an acceptable standard o f education.37 Parental choice o f school is a 

fundamental concept o f the UK public education system and was provided for in the 

Education Act 1980 (UK ) (now s 411 of the Education Act 1996 (UK)). Parents must be

s 10 Education Act 1996 (UK).
s 125 School Standards and Framework Act 1998 (UK)
Pursuant to the provisions of the Education (No.2) Act 1986 (UK), the Education Act 1986 (UK), the 
Education Reform Act 1988 (UK) and the Education Act 1993 (UK).
School Inspections Act 1996 (UK).
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granted an opportunity to express a preference to the LEA or the governing body, but the 

ability to comply with this preference depends upon places available.

In the UK the Human Rights Act 1998 (UK) came into force on 2 October 2000. The Act 

incorporates the rights contained in the European Convention on Human Rights, and 

applies to all public authorities, which includes the Department for Education and 

Employment, LEAs and school governing bodies. It is envisaged that this Act will have 

significant impact on rights o f students within the school environment. The Human Rights 

Act (UK ) guarantees fundamental human rights on a similar basis to the New Zealand Bill 

of Rights Act 1990 in that it is not entrenched paramount law and the rights are qualified
o o

with such restrictions that are necessary in a democratic society. The rights which may 

possibly be invoked against schools, and are relevant in the context o f this study, are:

• Article 3: Prohibition o f torture/inhuman treatment/degrading treatment;

• Article 6: Right to a fair trial;

• Article 8: Right to respect for private and family life (would incorporate rights in 

respect o f searching);

• Article 10: Right to freedom of expression;

• Article 14: Right to freedom from discrimination.

1.3.2 The United States

The system o f public education in the United States is provided under the state laws o f 50 

different states, which dictate how the services will be delivered and to whom. Each state 

is divided into school districts, each o f which is governed by locally elected boards of 

school directors. Within the authority granted by the Public School Code (US), each of 

these boards is responsible for the operation o f its own school district. The ages between 

which attendance at a school is compulsory is determined by each state school code. While 

each state code creates a system of funding o f the public schools within that state, school

Similar to s 5 New Zealand Bill o f Rights Act 1990.
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boards also receive some federal funding. This makes them subject to the federal codes 

which apply to recipients of federal funds generally. O f particular importance in this 

context are the constitutional rights o f students protected under the First, Fourth, and 

Fourteenth Amendments, and statutory rights within Title IX o f the Educational 

Amendments 1972 (US), and Section 1983 of the Civil Rights Act 1871 (US):

• First Amendment: the right to freedom of expression;

• Fourth Amendment: the right to be secure against unreasonable search and seizure;

• Fourteenth Amendment: the right to due process and equality under the law;

• Title IX  Educational Amendments (US): schools may not discriminate on the basis 

o f sex in any education programme or activity receiving federal financial assistance;

• Section 1983 Civil Rights Act 1871 (US): imposes liability on government officials 

who subject individuals to tortious deprivation o f constitutional or federal statutory 

rights.

The United States has not ratified the United Nations Convention on the Rights o f the 

Child.

1.3.3 Australia

Public education in Australia is similarly a function o f individual states rather than the 

Commonwealth (Federal) Government. The Commonwealth Government has to a limited 

extent become involved in the funding o f state schools, for example, the financing o f 

specific projects such as the building o f libraries and science laboratories, and the payment 

o f interest on capital works loans. A  significant amount o f Australian schooling is provided 

by non-government church schools, and approximately 70 per cent o f Australian children 

attend government (public) schools.39 A ll state legislation provides that education is 

compulsory between the ages of six years and fifteen years (sixteen years in the State o f 

Tasmania). Each state o f Australia has a Department o f Education, which is charged with

39 ABS Focus on Families: Education and Employment ABS Canberra, Australia, 1994, 19, referred to 
in the Australian Law Reform Commission Report ‘Children in Education’.
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the administration of public schools within the state. Individual schools may make 

regulations to prescribe matters such as standards o f dress, appearance and behaviour.

Australia has no constitutional guarantee o f fundamental rights and freedoms, having no 

bill o f rights or charter o f rights and freedoms, though both the Commonwealth40 and 

individual states have anti-discrimination legislation which prohibits discrimination in 

education on a number o f grounds, including disability, and sex. Each o f the States and the 

Commonwealth government has established Human Rights and Equal Opportunity 

Commissions operating under different names. In respect o f the rights o f children, in 1990 

Australia signed the United Nations Convention on the Rights o f the Child and the courts 

have determined that this implies a duty to adhere to its principles. An example o f this 

view may be seen specifically in relation to that Convention in the decision o f the High 

Court o f Australia in The Minister fo r Immigration, Local Government and Ethnic Affairs v 

Teoh,41 which related to an attempt by authorities to deport a father o f Australian-bom 

children - see Chapter 6.2.3.

1.4 The Following Chapters

1.4.1 Chapter Two

Chapter Two considers the extent to which bullying and violence, sexual harassment and 

abuse, and drug use, occur within the environment o f New Zealand state schools. The 

comparison is then made with the occurrence o f these factors in state schools in the 

comparative jurisdictions. These factors have been identified as being typically most 

capable o f threatening the safety, and freedom from fear and anxiety o f an educational 

environment. While the reasons for the inclusion o f the first two are self-evident, the third 

factor, drug use, is included for two reasons. Drugs adversely affect students who use 

them, emotionally, educationally and physically. In addition, drug use among students is

The Disability Discrimination Act 1992 (Commonwealth).
(1995) 128 ALR 353.
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seen to be a leading factor in causing anti-social behaviour, which threatens the safety of 

the whole school community.

This chapter draws on published research from government and non-government sources.

1.4.2 Chapters Three to Five: Inaction

These chapters consider the potential for the civil liability o f school authorities for failure to 

provide a safe educational environment. They examine the extent to which a school may be 

liable at common law or under anti-discrimination legislation for student harm occurring as 

a result o f the above factors.

1.4.3 Chapters Six to Nine: Reaction

These chapters consider school measures aimed at ensuring safety and the impact o f these 

measures on the rights o f individual students. They involve an analysis o f the competing 

rights and interests o f individual students and the school community as a whole.

1.4.4 Chapter Ten : Pro-action

Chapter Ten makes recommendations for reform in pro-active rather than reactive terms. 

The underlying premise is that, despite the reactive measures implemented by school 

authorities in an attempt to ensure school safety, the same problems still exist in schools. 

The suggestions are based on measures being proposed and trialled either in New Zealand 

or in the comparative jurisdictions. Specifically, these are the following:

• school democracy or greater student participation in school decision-making; and

• alternative dispute resolution, such as restorative justice through school community 

conferencing and peer mediation.
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1.4.5 Chapter Eleven: Conclusions and Recommendations for Reform

Chapter Eleven speculates on the attitude that New Zealand courts are likely to adopt when 

faced with the issues considered in the preceding chapters. This speculation takes into 

account the views o f courts in the comparative jurisdictions.
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Chapter 2 — Factors Which Threaten A Student’s Safety and Bodily 
Integrity

2.1 Introduction

This chapter considers the extent to which three factors: bullying and violence, sexual 

harassment and illicit drug use occur within the New Zealand school environment and 

compares their incidence with that in schools in the US, the U K  and Australia. These three 

factors have been identified as being typically most capable o f threatening the safe 

educational environment. The maintenance o f bodily integrity is essential if  an environment 

is to be free o f fear and anxiety and thus conducive to learning.

The chapter draws on published research from government and non-government sources.

The philosophy which underpins state-funded education is the right o f every child to free 

education. This right is paramount. This education should be undertaken in an atmosphere 

which is conducive to learning, safe and free from interference.42

A  school is a microcosm of society. It is subject to the factors which exist in society 

generally. However, there are several factors which make a school environment unique. 

First, a young person is there by compulsion between the ages o f six and sixteen.43 

Secondly, there is little choice of school. In New Zealand the freedom within the state 

system to choose which school to attend during these years was established by the 

Education Act 1989 (NZ). In reality, that choice was more in theory than in practice. In 

any event it was subsequently limited by the reintroduction o f home zones by the 

Education Amendment Act 2000 (NZ). Thirdly, and in addition to the lack o f choice o f 

education provider, a young person spends a substantial part o f the waking hours o f the day

In New Zealand the responsibility for a safe environment is placed on school boards of trustees by
Principle 5(1) of the Guiding Principles, National Education Guidelines, Notice published in the 
New Zealand Gazette 25/11/99. 
s 20 Education Act 1989(NZ).
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within the school’ s jurisdiction. Fourthly, there is a tradition o f hierarchical authority 

within the school system. This leads to an inevitable imbalance o f power between the 

members o f the school community.

Logically, factors which impinge upon the right o f a child to an education in a safe 

environment must come within the responsibility o f the education provider, in most cases, 

the child’ s school. Once upon a time parents felt secure in the belief that while their 

children were at school they were in an environment as safe and protected as their home. 

The home in many cases is no longer seen as the safe place it was once considered, and 

evidence suggests that neither is the school.

This research is founded on the proposition that the behaviours which most threaten 

emotional and physical safety within the school environment are bullying (which includes 

physical violence), sexual harassment, and drug use. The existence o f these factors is 

clearly contraindicative o f the safety o f the school environment. This is true for individual 

students, the harassers, the harassed, and the school community as a whole because o f the 

atmosphere it engenders. In order that students may learn and teachers may teach, schools 

should be safe and secure places. Where there is victimization, the safety o f the whole 

school environment is threatened and the learning process o f some or all members o f the 

school community is impeded.

Drug use not only has an adverse affect on the users emotionally, educationally and 

physically, but it has been included as one o f the leading causative factors o f violent, 

threatening and antisocial behaviour, which threaten the safety o f the school community. 

Research from New Zealand and the three comparative jurisdictions lists cannabis or 

marijuana as the illicit drug most often used by school students. While some research 

concentrates solely on the use o f that drug by students, other research includes the use o f 

other illicit drugs such as cocaine, ecstasy/designer type drugs, and amphetamines, as well 

as alcohol. This study intends to concentrate solely on the use o f cannabis in schools 

because cannabis is the illicit drug which schools most frequently encounter.
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2.2 Bullying

Chris: ‘They kind o f force you into a situation o f being a bit o f a scumbag while 

you’re back at school’.

Reuben: ‘There was a kind o f pack mentality operating. If someone got laid up in a 

corner everyone was into it. I regret some o f the stuff I did at Otago Boys. I know I 

took stuff too far, picking on kids till they’re crying. It wasn’t good eh. But its like 

Chris says, if you didn’t stick up for yourself they’d turn on you next’. 44

It is an unhappy fact that bullying, which includes physical violence and emotional abuse, 

has become entrenched by custom within the school environment to the extent that it is 

considered, frequently by those who suffered it themselves, to be part and parcel o f school 

life. Evidence suggests that bullying has been tolerated over generations on the basis that 

‘it did us no harm’ . In the words o f Ken Rigby, a foremost Australian researcher on 

bullying in schools: 45

The question deserves to be asked; the answer hard to give. What is seen as justified in one 

place at one time may not be seen that way at another. For much of human history, slavery, 

perhaps the most unjustified of human bullying —  prevailed unquestioned. In Victorian 

England senior boys in boarding schools were allocated fags to do with as they pleased, and 

remnants of this antiquated system still persist in our “better” private schools. Teachers 

who caned were once simply doing their job ; now he or she is a bully. We need to 

recognize that the criteria that determine how power and authority should be exercised are 

constantly changing. So too must our conception of what is bullying.

Research, such as that discussed below, suggests that the culture which prevailed 

historically in New Zealand and, it seems, in the other three societies, is that bullying is no 

more than an unfortunate by-product o f the assembling o f large numbers o f children o f 

diverse emotional, intellectual, physical and cultural types over long periods o f time. There

44 Ex-students of a New Zealand single sex boys’ school, Otago Boys High School, interviewed by 
Brett, C.H. (1998) “Bully Boys”, North and South, Auckland. New Zealand, December, 75.

45 Rigby, K. (2001) “What is bullying? Defining bullying: a new look at an old concept”, 28 
August, http://www.education.unisa.edu.au/bullying/define.html.

http://www.education.unisa.edu.au/bullying/define.html


are some single sex boys schools in New Zealand which have a long standing culture of 

bullying, where being ‘roughed up’ in the playground, on the sports field or elsewhere is 

traditionally seen as part of the toughening up process o f growing up, almost like a ‘rite o f 

passage’ . It has been tolerated over generations on the basis that ‘ it did us no harm’ : 46

The English public schools have a good deal to answer for in the establishment of a ‘fag’ 

system by which younger students became the virtual servants of more senior boys. Even if 

it was introduced with the best of intentions, it had the potential to deteriorate into a kind of 

bully-boy behaviour.

So, while nowhere does bullying receive commendation and support, there has developed 

in our society a culture which gives rise to it and supports it.

However, the last decade has seen a swing away from such tolerance. It is increasingly 

being recognised that bullying behaviour is similar to all other anti-social behaviour and 

should be dealt with in the same manner and as if  the behaviour occurred outside the school 

environment. Though admittedly an extreme case, an example o f the toughening up in 

attitudes towards bullying may been seen in a recent much publicised incident in New 

Zealand. On 25 May 2002, six senior male students (including the head boy and the head 

of sport) were sentenced to l}/i years imprisonment following conviction for sexual 

violation o f a fellow student. In May 2003 the New Zealand Court o f Appeal upheld the 

convictions and sentences o f all but one o f the students. The situation in which the crime 

occurred may formerly have been regarded as an incident o f bullying, albeit o f the worst 

type. The potential for bullying to have disastrous effects was perhaps first widely 

recognised in New Zealand in 1997. A  17-year-old school boy committed suicide 

following repeated bullying at school during the previous years. His parents asked the 

Coroner’ s Court to lift the usual suppression o f the details o f his suicide in order to 

publicise the devastating effect that bullying can have. There are now many reports and 

much research being carried out in all the jurisdictions which link bullying and youth 

suicide.

The Australian, Edition 1, Wednesday 7 February 2001, 12.
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Bullying, harassment and violence have an enormous impact on many individuals in the 

school setting. But in addition, as the House of Representatives Committee of Inquiry into 

Violence in Australian Schools Report, Sticks and Stones (1994) notes, it can compound the 

victimisation students and others face in the wider community. The Committee noted from 

the evidence presented to it that child victims suffer ‘not only physically but also 

psychologically, through a generalised fear of others, low self esteem and depression’(p,17).

In the most recent study in New Zealand, undertaken by the Injury Prevention Research 

Centre o f the Faculty o f Medical and Health Sciences, Auckland University, the researchers 

concluded that there is a definite association between chronic bullying and negative mental
4.R

health outcomes for secondary school students.

In Australia, there have been a significant number o f actions against school authorities by 

students who have suffered serious harm at the hands o f another. One o f the many cases is 

that o f Stephens v State o f Victoria,49 where both emotional and physical harm were 

suffered by a student who was teased and assaulted by a fellow student. A ll over the world 

now school violence is seen as a serious problem. Much media attention has been given to 

schools which have experienced particularly horrific incidents o f violence, such as 

Columbine High School in Colorado in the United States in 1999, and more recently a 

German high school. While it is beyond the scope o f this thesis to examine these isolated 

incidents o f violence, it is important to recognize that frequently these incidents are 

triggered by those who have a history o f being victims o f bullying within the school, in 

retaliation for the bullying that they have suffered and to punish the system which has

In 1998 Australian  researchers S tewart and K n ott noted:47

Stewart, D.J. and Knott, A.E. (1998) “Peer student bullying, harassment and violence in 
Australian Schools: A discussion o f issues and legal remedies", Paper presented at Annual 
Conference, Australia and New Zealand Education Law Association, 30 September -  2 
October, Canberra, Australia.
In New Zealand the most recent research was conducted by the Injury Prevention Research 
Centre, Auckland University, March 2003 “Bullying and mental health status in New 
Zealand adolescents”, No 55.
Unreported Judgment, County Court of Victoria, Ostrowski J, 2 June 1998, No.99207719.
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allowed the behaviour. In the words o f Ronald Stephens, Executive Director o f the U.S. 

National School Safety Center:50 * * *

As we look at the profile of perpetrators, the majority were first victims. When spurned, 

rejected or bullied, some adolescents resort to violence. They want to resolve their 

problems quickly and with a measure of finality that is oftentimes rather scary.

In the U K  concern is reflected in frequent media headlines which appear there, such as 

“Parents seek ruling by judge to stop bully ing” and “Bu lly ing  drives young to suicide”.

In 2000 there was much publicity surrounding the case o f Bradford-Smart v West Sussex
c 3

County Council, in which Leigh Bradford-Smart sued her school authorities for damages 

for harm suffered as a result o f school bullying. She was unsuccessful as the court was not 

satisfied that the incidents o f bullying occurred within the school’ s jurisdiction (this case is 

discussed in chapter three). The seriousness with which school bullying is now regarded in 

the U K  is reflected in the report o f the House o f Representatives Standing Committee on 

Employment, Education and Training:54

School violence deprives all who fall victim to it of their right to education. Children who 

were seriously victimised suffered greatly, often not only physically but also 

psychologically through a generalised fear of others, low self esteem and depression. The 

damage persisted in some cases into adult years ... Violence resulted in low self esteem, 

truancy, illness, stress, tiredness, disruptive behaviour, lack of concentration and an 

inability to form relationships. It also reduced a student’s ability to achieve academically 

and socially.

Quoted in Timms, E. (1998) “Rural or Urban, Teens Look for Acceptance” The Seattle 
Times, 25 March, A2.
The Daily Telegraph, London, United Kingdom, March 23 2000, 5.
The Times, London, United Kingdom, 22 April 1998.
[2002] EWCA Civ 7.
House of Representatives Standing Committee on Employment, Education and Training, 
“Sticks and Stones” GPS 1994, 17.
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2.2.1 What is Bullying?

In the words o f a leading Australian researcher into the subject, bullying is :55

Repeated oppression, physical or psychological, of a less powerful person by a more 

powerful person or group. It is not the same thing as conflict, violence or disagreement — 

although it may involve all of these. With bullying there is always a power imbalance 

which makes the ill-treatment of the victim possible.

Bullying is behind all forms of harassment, discrimination, prejudice, abuse, conflict and 

violence. When bullying has a focus (for example, race or gender) it becomes racial or 

sexual harassment or discrimination. When the bullying lacks a focus, it remains as pure 

bullying.56 Bullying covers a wide spectrum. At one end is annoying and hurtful 

intimidation. It may be of girls, o f specific races and ethnic groups, or generally o f anyone 

who is ‘different’ . At the other end is the type o f violence and abuse that is also physically 

damaging as well as threatening o f emotional well-being. Its many forms range from 

verbal harassment, such as name-calling or loud public comment on physical 

characteristics, to physical harassment, such as touching or pushing or more physical 

violence. As set out above, one o f the difficulties is that in some schools certain behaviour 

may be regarded as normal for children or teenagers. An outspoken critic o f the attitude of 

many schools towards bullying is (until 2000) Chief Education Review Officer Judith
<57

Aitken.' An article in the Education Review says: '

Rigby, K. (1997) “What children tell us about bullying in schools” , Children, Australia,
22(2), pp 28-43, 28.
(1999) “Those who can, do. Those who can’t, bully”, Bully OnLine, web site of the UK National 
Workplace Bullying Advice Line, http://www.successunlimited.co.uk/legal.htm.
The Education Review Office (ERO) was set up under the Education Act 1989(NZ) to oversee the 
performance of schools.
Cassie, F. (1998) “Beyond the Combat Zone” New Zealand Education Review, 14 
October.
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Aitken believes the expectation that it is normal to grow up being beaten in the playground 

or spending much of your third form year with your head pushed down a toilet bowl dates 

back to the days when boys’ characters were shaped for the likely prospect of war. We are 

no longer even implicitly preparing our young men for war. Our institutions have got to 

adjust and catch up. But there are old, old legends and old, old mores of our culture which 

take a long time to go away.

A  significant difficulty in recognizing bullying is that psychological intimidation is 

frequently taken less seriously than physical assault. This suggests perhaps a need for the 

term violence to be redefined to include such behaviour as ridicule and jokes, mean tricks 

and exclusion. In the view of Ronald Stephens, a researcher involved in researching school 

crime and violence in California: 59 'People say sticks and stones can hurt my bones, but 

words can never harm me. That’ s not true. Names can hurt very much. Psychological 

intimidation can be as damaging as physical assaults.'

The foremost early researcher into school bullying was a Norwegian, Olweus, whose early 

definition o f bullying is universally accepted and still commonly used. It states: 'A person 

is being bullied when he or she is exposed, repeatedly and over time, to negative actions on 

the part o f one or more other persons'. Negative actions are described as ‘someone 

intentionally inflicting, or attempting to inflict, injury or discomfort on another. The 

actions can be direct or indirect’ . These negative actions can be physical, verbal, facial 

gestures or refusing to comply with another’ s wishes. Olweus was clear that the 

behaviour, in order to constitute bullying, must be repeated rather than a single incident. It 

is generally established that bullying may be distinguished from developmentally 

inappropriate behaviour such as teasing or normal quarrelling by the fact that there is a 

power differential between bully and victim and the behaviour is prolonged to such an 

extent that the victim feels isolated and unsupported. There are many reasons for such 

imbalance o f power which could be due to physical differences, rank, age, sex or force o f 

numbers.

59 Quoted in Wicker, C. (1999) ‘'Anti-Violence Programs Target School Bullies” The Denver 
Post, Denver, Colorado, USA, April 1, 19A.
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2.2.2 B ullying in N ew  Z ealand Schools

In New Zealand in recent years much research has focused on bullying and the 

responsibility o f schools to institute measures to deal with the problem. This was given 

impetus by the failure o f a single sex male school to take any responsibility for the suicide 

o f one o f its young students who had been the victim of bullying for a number o f years. A  

New Zealand researcher has found that our children are among the worst bullied in the 

world and that the impact, not only on their socialisation but also on their and their 

classmates’ learning, is severe.60 Research into the impact o f bullying on intermediate age 

school children shows that bullying ranks with parental divorce and the death o f a loved 

one as one o f the three worst things that ever happened in their lives. Further research 

undertaken by the Office o f the Commissioner for Children in 1996 also revealed the 

seriousness o f the problem. While the numbers surveyed were too small for any firm 

conclusions to be reached, the results were alarming. Almost half o f those surveyed 

reported they had been the victims o f physical acts o f bullying such as punching, kicking 

and hitting, while 70 percent had suffered emotional bullying such as name-calling and 

exclusion from groups.61 Three recent surveys conducted in New Zealand relate to the 

incidence o f bullying in schools.

The first was done in 1999 by Vivienne Adair, Robyn Dixon, Dennis Moore and Carolyn 

Sutherland, all o f the University o f Auckland.62 This survey was reported in: “Ask Your 

Mother Not to Make Yummy Sandwiches: Bullying in New Zealand Secondary Schools”.63 

It looked at two measures o f bullying; first within the definition o f bullying o f the students 

themselves, and secondly in respect o f listed bullying behaviour. The research involved the

60 The findings of Mark Cleary in his Masters thesis assessing the use and efficacy of programmes to 
combat bullying in New Zealand schools, reported in North & South Magazine, December 1998.
His conclusion on the extent of bullying in relation to the other comparative countries appears to be 
borne out in general terms by the other surveys discussed below.

61 (1998) “Bullying in the Playground: a School’s Liability”, Youth Law Review, November,
18.

62 Adair, V. (1999) “No bullies at this school: Creating safe schools” Childrenz Issues, 3(1),
32-37.

63 Adair, V.A., Dixon, R.S., Moore, D.W., Sutherland, C.M. (2000) “Ask Your Mother Not to Make 
Yummy Sandwiches: Bullying in New Zealand Secondary Schools, New Zealand Journal of 
Educational Studies, Vol 35, No 2, 207-222.
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responses o f 2066 students in years 9 to 13 attending coeducational schools in the upper 

North Island. The results showed that 58 percent and 75 percent respectively felt that they 

had been the victim of bullying and 44 percent reported that they had been the perpetrators 

of bullying behaviour at some time during their school careers. In that part o f the survey 

which dealt with self-defined bullying, 11 percent of students said that they had been 

bullied once a week or more often. 81 percent o f students said that they had seen students 

the same age as themselves being bullied. In the second part o f the survey students were 

asked to respond to a number o f listed bullying experiences. These were:

• I  was called names because o f race, colour, gender or fo r  other reasons;

• I  was hurt; no-one would talk to me or be my friend;

• I was threatened; stories were spread about me;

• l  had things taken from  me or stolen;

• I  was pushed or shoved;

• I  was touched in a way /  did not like.

The responses showed that 75 percent o f students had experienced at least one o f those 

types o f behaviours in the current year. The researchers also questioned the students in 

relation to their responses, first in respect o f being bullied, whether they had told a teacher, 

and second, as to watching others being bullied. Only 21 percent o f those bullied reported 

that they had told a teacher, and there was a fairly general feeling that the response from 

teachers had been unsupportive. Forty percent said teachers did nothing and only 24 

percent said that teachers often or always took some action. While 81 percent o f students 

said that they had witnessed others being bullied, their responses generally indicated a 

feeling that it was best to ignore it and stay out o f it. Very few said that they took some 

positive action such as telling a teacher, intervening or getting help. Two o f the statements 

made by students reflect the prevailing view:

“/ watch the fight if  it ’s got nothing to do with me, but if  it ’s my mates, yeah I  jump in ” (15

years, Maori male); and
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“Stay out o f it. It you stick up fo r  anyone or rat on the bully, you would get a hiding” (14 

years, Pacific Island female)

The survey then questioned the students taking part in respect o f a list o f bullying 

behaviours. The types o f behaviours ranged from physical acts, considered most 

commonly to be bullying behaviour, to verbal actions having emotional and harassing 

effects. This tests the view held by researchers, Batsche & Knoff (1994) that:64 ‘ In 

addition, bullying has frequently been limited to only readily observable acts, leaving out 

more psychological harassment such as social exclusion and isolation which is prevalent in 

schools’ .

The object o f the supplied list o f behaviours was to widen the traditional definition and 

increase awareness o f these other behaviours amounting to bullying also. The list 

contained: the usual physical behaviours such as punching, hitting or kicking, or 

threatening to do so; taking property or money; pushing or shoving; and being made to do 

something they did not want to do. The verbal type o f bullying included being called 

names because o f race, colour or gender; being ostracized in that no-one would be their 

friend or talk to them; spreading stories about the victim; frightening but not hurting. Then 

there was behaviour which could be categorized as sexual harassment, such as touching in a 

way that the victim did not like. Finally, there was ‘other hurtful behaviour’ . The 

responses showed that 75 percent o f students surveyed had experienced at least one o f these 

bullying behaviours during the year preceding the survey.

The researchers concluded that, while acknowledging that there are problems establishing 

universal definitions o f what constitutes bullying behaviour, the incidence o f bullying in 

New Zealand schools was nevertheless high in comparison with the incidence in 

international studies. The research attempted to minimize the problem in definition by 

using the dual approach of analyzing responses to self-defined bullying and research- 0994

0 9 9 4 )  “Bullies and Their Victims: Understanding a pervasive problem in schools” School 
Psychology Review 23(2), pp 165-174.
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defined bullying behaviours. O f special significance here is this further conclusion o f the 

researchers that: 65

Using research-defined lists of bullying behaviours also has an educative effect for adults, 

as evidence shows that school management and teaching staff underestimate the levels of 

bullying which are occurring and underestimate the effects of what is considered to be 

minor-effect behaviours such as exclusion, emotional and verbal bullying, manipulation and 

threats (Moore et al., 1996).

The second study was conducted by Karen Nairn o f the School o f Education, and Anne 

Smith, o f the Children’ s Issues Centre, both at the University o f Otago.66 The study 

involved 107 high schools in New Zealand, each with 10 or more students in their third 

year o f high school (approximately 15 to 16 years old) responding to the invitation to take 

part. These schools distributed questionnaires to randomly selected students and staff 

(principal, counsellor and teachers) and a total o f 821 student and 439 staff questionnaires 

were completed. The questionnaires focused on student and staff views on whether 

bullying existed in their schools, whether the students felt safe in their schools, their 

perceptions o f how bullying was being dealt with by their schools, and their ideas on how 

the problem should be dealt with. Sixty-eight percent o f students and 93 percent o f staff 

acknowledged that verbal bullying existed in their schools; 51 per cent o f students and 83 

per cent o f staff acknowledged that physical bullying existed in their schools. Fifty-six 

percent o f students and 92 percent of staff agreed teachers were ready to help if students 

told them they had been bullied. Fifty-three percent o f students, compared to 91 percent of 

staff were confident that something happened when students were bullied; that is, the 

school took effective action. This discrepancy, in the view o f the researchers, has 

implications in that because fewer students were confident that complaints o f bullying 

would be acted on by the school, students may be less willing to tell teachers. Although 

both students and staff were adamant that young people should not be subjected to violence 

or abuse at school, 30 percent o f students could not categorically claim that they felt safe at

65 Adair et al (2000) above at n 63 at p 28.
66 Nairn, K. & Smith, A. (2002) “Secondary students’ experiences of bullying at school and 

their suggestions for dealing with it” Childrenz Issues, Vol 6, No 1, 1-21.
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school. Forty-five percent of students replied that they have experienced bullying at their 

current schools, and of this group 5 percent said the bullying was frequent, and 14 percent 

said it happened sometimes. The researchers compared these percentages with British and 

Norwegian data: 18 percent of British secondary students, and 5 percent o f Norwegian 

secondary students acknowledged being bullied now and then or more frequently.67

This research also showed that not only other students but also teachers may be bullies. 

This finding is confirmed by two criminal prosecutions of teachers in recent years. In 1997 

a teacher at Te Kuiti High School was convicted o f assault o f a 13-year-old pupil by 

dragging her o ff a chair by her hair, punching and kicking her. In 2000 a former principal 

o f Prospect College in Wellington was found guilty o f assault on a 10-year-old pupil by 

leading him by the hair from classroom to classroom. Reports o f the Education Review 

Office have shown that verbal abuse o f pupils by teachers is a cause for concern, though in 

a small number o f schools.

In March 2003 a report was released o f research into high school bullying and mental 

health undertaken by the Injury Prevention Research Centre o f the University o f Auckland 

(referred to above). A  survey was completed by a total o f 3265 students at New Zealand 

high schools. The researchers concluded as follows:68

Twenty seven percent of the students had experienced chronic bullying during the previous 

six months. Verbal teasing was the most common form of bullying (22%), followed by 

racist comments (8%), physical violence (7%) and sexual harassment (3%). Students who 

had been bullied were less likely to feel good about themselves, and were more likely to 

have thought about attempting suicide, engage in self-harming behaviours and attempted 

suicide. Students who had been bullied also had significantly lower self-esteem scores and 

higher scores for depression, stress and hopelessness.

Smith, P.K., & Ahmad, Y. (1990) “The Playground Jungle: Bullies, Victims and 
intervention strategies” SET, 1(6), 1-4; & Olweus, D. (1989) cited in Smith and Ahmad 
respectively.
(2003) Bullying and Mental Health Status in New Zealand Adolescents, March, Fact Sheet 
No.55.
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2.2.3 B ullying in A ustralian  Schools

In 2000, the publicity surrounding the criminal charges o f sexual assault and intimidation 

laid against three students at an independent boys’ school, served to focus public concern 

on the high incidence of bullying in Australian schools generally. In that case the bullying 

had occurred at Trinity Grammar, a Sydney private school, and the court heard in evidence 

that the abuse occurred over six months and was witnessed by other students, who did 

nothing for fear o f becoming involved.69 70 Recent studies in Australia reveal a high 

incidence o f bullying in state schools, one estimating that ‘about one child in six or seven is 

being bullied in schools with quite unacceptable frequency, that is, on a weekly basis or
70more often’ .

Major research over a period o f 10 years into the incidence o f school bullying has been 

undertaken there by Ken Rigby, Adjunct Professor o f Psychology in the School of 

Education at the University o f South Australia, Adelaide. The first questionnaire to assess 

bullying in schools, the Peer Relations Questionnaire, was devised by Rigby and co

researcher, Slee, and was used in over 100 Australian schools and by over 38,000 pupils. 

The researchers came to the following broad conclusions. Between one in five and one in 

seven students reported being bullied several times a week or more; bullying is highest in 

years 8 and 9 in secondary schools; and males typically report being bullied more than 

females. This may be for the reason set out above that more traditional female types of 

bullying which tend to be other then physical, such as ostracism, are not recognized by the 

students surveyed as bullying. The researchers did find that bullying manifests itself in 

different ways, physical, verbal and psychological, males tending to be more physical and 

females, more verbal, indirect and relational.71 Commentary on the researcher’ s findings 

states that generally the findings confirm that bullying is a physically harmful,

69 The Australian, Edition 1, Melbourne, Australia, 9 February 2001, 3.
70 Dulhunty, R. (1999) ‘Bullying as a Legal Issue in the Management of Queensland Schools’, Paper 

presented at the 10,hAnnual Conference of the Australia and New Zealand Education and Law 
Association, 7-9 July, Auckland, New Zealand, p 145, quoting from (1996) Rigby, K. & Slee, P.T. 
“Bullying in Schools — and what to do about it” Melbourne: ACER.

71 Slee, P.T. & Ford, D.C. (1999) “Bullying Is a Serious Issue -  It is a Crime!” Australia and 
New Zealand Journal of Law and Education, Vol 4 (1), 23-39.
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psychologically damaging and socially isolating aspect o f a large number o f Australian 

children’ s school experience. “ Since then a new set o f questionnaires have been devised 

by Dr Rigby, known as Peer Relations Assessment Questionnaires (PRAQ), and distributed 

widely through Australian schools. The latest report examines the use to which schools 

are putting the PRAQs, schools’ anti bullying policies, prevention o f peer victimisation and 

dealing with bullying incidents. While the study may be, in the researcher’ s words, 

described as ‘exploratory’ , it did show that all the schools in the sample (40 schools) were 

very concerned about the problem of peer victimization, or bullying, and were ‘deeply 

occupied’ 74 with dealing with individual incidents and with developing anti-bullying 

policy.

Also in Australia, research conducted by Dr Brenda Morrison o f the Australian National 

University, Centre for Restorative Justice reported:75

In the last decade or so we have become increasingly aware that bullying in schools is a 

serious, and insidious, form of violence that plagues the school system ... Those who bully 

are more likely to drop out of school, use drugs and alcohol, as well as engage in 

subsequent delinquent and criminal behaviour (Gottfredson, Gottfredson & Hybl, 1993).

Children who are bullied have a higher level of stress, anxiety, depression, illness and 

suicidal ideation (Cox, 1995; Rigby, 1998).

2.2.4 B u lly in g  in U nited K ingdom  Schools

It is clear that the problem is worldwide. In the United Kingdom a great deal o f publicity is 

being given to the incidence o f bullying in schools as reflected in a recent article by

Slee et al (1999) above at p 28.
Rigby, K. & Barrington Thomas E. (2003) “How Australian schools are responding to the 
problem o f peer victimization in schools” A  report undertaken by the University of South Australia 
funded by the Criminology Research Unit, 
n 73 at p 79.
Morrison, B. (1998) “Social Reintegration and Shame Management for Bullies and 
Victims in ACT Schools: The Prism Project”, Research Project 6/97-98, Criminology 
Research Council, 2.
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Richard Gold, an education lawyer.76 A  survey there revealed that children who are bullied 

at school are six times more likely to consider or try suicide than their classmates, and that 

the long-term effects on victims are that they are more likely to leave school early, develop 

depression and social problems and opt out o f higher education. In response, the Education 

Secretary in May 1998 introduced new measures to deal with bullying in schools.77 * In its 

Circular o f that year entitled “Guidance fo r  Inspectors: Bullying among Pupils”, the 

United Kingdom Department for Education and Schooling (DfES) emphasised the legal 

responsibility o f head teachers and governing bodies to formulate and implement effective 

policies to deal with bullying among pupils. In 1999 that Department estimated that about a 

third o f girls and a quarter o f boys are afraid to go to school at some time because o f 

bullying. In 2000 the British Government revised and re-launched their policy as 

“Bullying: D on’t Suffer in S i l e n c e This was further updated in 2002 and contains 

extensive guidance to school personnel, pupils and parents on effective anti-bullying 

initiatives.

Extensive research into the incidence o f bullying in United Kingdom schools has been 

carried out by Professor P.K. Smith. He describes bullying as79

a subset of aggressive behaviour. As with aggressive behaviour generally, bullying 

intentionally causes harm to the recipient. This hurt can be both physical or psychological; 

while some bullying takes the form of hitting, pushing, taking money, it can also involve 

telling nasty stories or social exclusion. It can be carried out by one child or a group.

A  study on the prevalence o f bullying in UK schools, conducted in 1993 by Smith and 

Whitney, showed that 10 percent o f primary schools pupils and 4 percent of secondary
on

school pupils reported they were bullied at least once a week. A  survey commissioned by 

the government agency, the Youth Justice Board, reported a classroom atmosphere existing

Gold, R. (1999) Exclusion, Negligence and Bullying: http://sunsite.net.nz/orgs/nzpf/negli.html. 
The Times, London, UK, 22 May 1998.
DfES 2000.
Bradford-Smart v West Sussex County Council [2002] EWCA Civ 7.
Whitney, I. & Smith, P.K. (1993) “Bullying in junior/middle and secondary schools” 
Educational Research, 35(1), 3-25.
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in the United Kingdom in the year 2000 in which 32 percent of pupils are very worried and 

25 percent are fairly worried about being assaulted; 18 percent are very worried and 24 

percent are fairly worried about being bullied; and 26 percent are very worried and 24 

percent are fairly worried about having property stolen. In a 2000 article, Furniss quotes 

figures in The Times of 23 November 1999 that in 1999 Childline, the children’ s telephone 

helpline, reported that there were 22,000 calls prompted by bullying.

A  report entitled ‘Tackling Bullying: Listening to the Views o f  Children and Young People ’ 

has recently been published by the Thomas Coram Research Unit o f the United Kingdom
oo

Institute o f Education. The study was undertaken in response to research carried out by 

Childline, which indicated that little attention had been paid to children’ s perceptions and 

views in relation to tackling bullying. The aim o f the study was therefore to explore 

children’ s understanding of the incidence o f bullying, to investigate children’ s responses to 

bullying, and to examine children’ s views concerning adult responses to bullying. From 

these findings it then aimed to identify support and strategy needs for the future. The study 

found that name-calling and behaviour resulting in social isolation were the most common 

forms o f bullying. A  minority o f pupils reported sexist, racist and anti-gay abuse, and this 

was more prevalent among primary school pupils than secondary. Bullying involving 

physical aggression was found to be less common. Girls reported a higher level o f sexual 

bullying or sexual harassment than boys. Its key findings were as follows:

• Fifty-one percent of primary and 54 percent o f secondary school pupils thought that 

bullying was a ‘big problem’ in their school.

• Fifty-one percent of pupils in Year 5 reported that they had been bullied during the 

term, compared with only 28 percent o f pupils in Year 8.

Reported in “One Pupil in Five Admits to Committing Crime ” The Sunday Times,
Auckland, New Zealand, 26 March 2000, 7.
Furniss, C. (2000) “Bullying in Schools: it’s not a crime -  is it?” Education and the Law,
Vol 12 (1), 9-29.
Oliver, C., Candappa, M. (2003) “Tackling Bullying: Listening to the views o f children and young 
people ” Thomas Coram Research Unit, Institute of Education, Department for Education and 
Skills (DfES) UK.
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• Over 60 percent of pupils in both age groups thought that their school was ‘very 

good’ or ‘quite good’ at dealing with bullying. However, some schools were 

perceived by pupils to be more effective at dealing with bullying than others.

• Within each school, some teachers were identified as better at dealing with bullying 

than others. Such teachers were reported to be better at listening to pupils, more 

prepared to take them seriously, and to take ‘firm but fair’ action.

The report concluded that anti-bullying strategies need to address the realities o f children’ s 

experience o f bullying and that more direct work with children is needed to develop and 

implement anti-bullying strategies.

2.2.5 B ullying in Schools in the U nited  States

In the US, violent crime committed by young people has risen dramatically over the last 40 

years, and a substantial proportion o f this takes place within the school environment. There 

have been many incidents o f shootings in US schools, the Committee for Children giving 

the figure o f at least five school shootings in the two years previous to 2002, killing 18 and 

wounding several.84 It may be thought that faced with such incidents it would be easy for 

school authorities to overlook bullying, considering it inconsequential. However, bullying 

and school violence are now being linked in a commonly held view that ‘decreasing social 

violence lies in the prevention o f bullying behaviour’ .85 One US commentator states:86

Even if  a student isn’t pushed to aim a gun at a classmate and pull the trigger, the 

consequences of bullying are potentially crippling. Victims of prolonged bullying can find 

their dreams suffocated as day-to-day survival takes precedence over academic 

achievement.

Walls, L. (2002) “Bullying and Sexual Harassment in Schools” 
http://www.cfchildren.org/Pubully.html.
Fried, S. & Fried, P. (1999) “Bullies and Victims: Helping your child through the 
schoolyard battlefield” M. Evans & Co. Inc., New York, 12.
Above at p 1.
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She cites a survey the Committee for Children carried out in 2001 with 338 children in 

Grades 3 to 8 in which 78 percent o f students reported being bullied in the past month and 

6 percent o f those regarded the bullying as severe.

The United States Department o f Justice’ s National School Safety Centre gathered experts 

from around the world for a ‘Schoolyard Bullying Practicuum’ in response to the growing 

concern of adolescent aggression. A  National School Boards Association (NSBA) survey 

o f 2,000 school districts in 1993 indicated that over 80 percent o f respondents believed that 

school violence was worse in 1994 than in 1989.88 * It was also estimated by the same
o n

survey that over 2,000 students are physically attacked every hour in school grounds. The 

1994 National League o f Cities survey results indicated that 89 percent o f respondents 

believe that school violence is a problem in their community.90 Recent US data is 

contained in the 2001 document “The Condition o f Education” from the National Centre 

for Education Statistics (NCES).91 This incorporates data from a survey, by the Centre for 

Disease Control and Prevention, which has been collected since 1993 on the risk 

behaviours o f students in grades 9 to 12. This shows that between 1993 and 1999, the 

percentage o f students who were threatened or injured by a weapon on school property 

remained constant. In contrast, however, the percentage o f students who reported being in a 

fight on school property in the last 12 months declined from 16 percent in 1993 to 14 

percent in 1999. During that time period the percentage o f students who reported that they 

carried a weapon, such as a gun, knife, or club, on school property at any time in the past 

30 days also decreased from 12 percent in 1993 to 7 percent in 1999.

http://www.greenbaum-pr.com/bully.html.
Wilson, L.J. (1998) “Conflict Resolution and the Houston Independent School District: 
Peer Mediation vs Non-Peer Mediation Approaches for Resolving Student Conflict in 
Elementary and Middle Schools” unpublished M.A. thesis, University of Houston-Clear 
Lake, 1-91 (referred to in Kajs, L.T., Thomas J.D ., Wilson, L .J., Zambon, D. (2001) “The 
Use of the Peer Mediation Program to Address Peer-to-Peer Student Conflict in Schools: 
A Case Study”, ELA Notes, Vol 36(3), 4-10.
Trevaskis, D.K. (1994) “Mediation in Schools” ERIC Document Reproduction Services 
No.ED 379 786.
Walker, D. (1995) “School Violence Prevention” ERIC Document Reproduction Services 
No.ED 379 786.
The Condition o f Education (2001) available on http://nces.ed.gov.
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2.3 Sexual H arassm ent and Sexual A buse

A student should feel safe and comfortable walking down the halls of his or her school.

School is a place for learning and growing. Sexual harassment stops that process.92 93

One researcher refers to sexual harassment as ‘the older cousin to bullying’ . A  definition 

of sexual harassment comes from the US Department o f Education Office o f C ivil Rights 

Revised Sexual Harassment Guidance: Harassment o f  Students by School Employees, 

Other Students or Third Parties” .94 It is useful to set it out here as it outlines the basis upon 

which sexual harassment has been regarded by courts in the United States which could 

equally apply in this jurisdiction.95

Sexual harassment is unwelcome conduct of a sexual nature. Sexual harassment can 

include unwelcome sexual advances, requests for sexual favours, and other verbal, 

nonverbal, or physical contact of a sexual nature. Sexual harassment of a student can deny 

or limit, on the basis of sex, the student’s ability to participate in or to receive benefits, 

services, or opportunities in the school’s program. Sexual harassment of students is, 

therefore, a form of sex discrimination prohibited by Title IX under the circumstances 

described in this guidance.

Sexual harassment and abuse cover a wide spectrum. At one end is the type o f behaviour 

which seems at first glance to be annoying and hurtful intimidation based on the victim’ s 

gender or sexual orientation. At the other is sexual violation and rape. To be sexual 

harassment conduct o f a sexual nature must be unwelcome. This means that the student did 

not request or invite the conduct and must have regarded it as undesirable or offensive. The 

fact that the student may have accepted the conduct does not necessarily mean that they

92 (1997) “Sexual Harassment: I t ’s not Academic”, Office of Civil Rights, US Department of 
Education, quoting Stein, N. and Sjostram, L. (1994) “Flirting or Hurting? A teacher’s guide on 
student to student sexual harassment in schools”, National Education Association, Washington D.C., 
66.

93 Stein, N. & Sjostrom, L. (1994) “Flirting or Hurting? A teachers’ guide on student-to-student sexual 
harassment in schools”, n 92.

94 This revised Guidance was produced in 2001 to reaffirm compliance standards that the Office of 
Civil Rights applies in investigations and administrative enforcement of Title IX  of the Education 
Amendments of 1972 (Title IX ) regarding sexual harassment.

95 n 94 at p 2.
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welcomed it. This is particularly the case when the harasser or abuser is in a position of 

authority. Wherever the behaviour sits the common factor is that it is damaging, often 

severely.

Sexual harassment can take many different forms. It may be verbal harassment, such as 

being called names like ‘slag’ or ‘bitch,’ or loud public comment on physical 

characteristics. It may be physical, ranging from unnecessary brushing up against or 

inappropriate touching to sexual contact or violation. One o f the difficulties is that often 

(we hope now in the past) any such behaviour may have been dismissed as ‘normal male 

behaviour’ . The definition adopted by the New Zealand Human Rights Commission 

focuses on the effect on the victim: ‘Sexual harassment is unwelcome and offensive sexual 

behaviour that is repeated or significant enough to have a harmful effect on you’ . 

Importantly any such harassment prevents the victim from participating equally in the 

educational process. It causes students to fail to join in class discussion if  they feel they will 

be laughed at as a result, to skip classes where they feel uncomfortable, or to fail to attend 

school at all. I f  allowed to continue it creates a hostile learning environment which impacts 

on all students. The bottom line is that it interferes with a child’ s right to education.

While sexual harassment is generally regarded as bullying o f a sexual nature, the US 

Department o f Education Office o f Civil Rights believes that it raises unique and 

sufficiently important issues to distinguish it from other forms o f harassment and bullying. 

Liability there is based on the proposition that sexual harassment is conduct o f a sexual 

nature that is sufficiently severe, persistent, or pervasive to limit a student’ s ability to 

participate in or benefit from the education programme or to create a hostile or abusive 

educational environment. Under Title IX  in the US the conduct must be sufficiently serious 

to adversely affect a student’ s ability to participate in or benefit from the school’ s 

programme. In determining whether harassment is actionable the US has taken the attitude 

that it should look at the ‘constellation o f surrounding circumstances, expectations, and
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relationships’ .96 The Office of Civil Rights (OCR US) in its Guidance published January
Q7

2001 sets out the relevant factors as:

• the degree to which the conduct affected one or more students’ education ( whether 

the student’s grades went down, the student withdrew from school, or suffered 

physical or emotional injuries);

• the type, frequency, and duration of the conduct (usually a pattern but there is no 

reason why one incident if sufficiently severe could not be enough);

• the identity of and the relationship between the alleged harasser and the subject or 

subjects of the harassment (a teacher is in a more powerful position than a student);

• the number of individuals involved;

• the age and sex of the alleged harasser and the subject or subjects of the harassment;

• the size of the school, location of the incidents, and context in which they occurred 

(harassing conduct in an isolated area may have greater effect);

• other incidents at the school;

• the unwelcomeness of the conduct.

The stereotypical picture o f sexual harassment in the educational context is one in which 

the male professor or teacher harasses a female student by demanding sexual favours in 

return for passing an exam or receiving a higher grade. However, studies in the US have 

revealed that student-to-student sexual harassment is far more common than teacher-to- 

student harassment and that young women are far more likely to be the victims o f sexual 

harassment than young men. There is evidence that many gay students are also being 

subjected to harassment. This was shown by reaction to an action initiated in 1997 by 

Australian schoolboy Christopher Tsakalos against Cranbrook High School in Sydney. He 

alleged that he was subjected to frequent homophobic attacks by other students while a 

student at the school. US researcher Kevin Brady refers to a 1999 CBS poll in which 

approximately a third o f eleventh-grade students reported that they knew of incidents o f 

harassment against gay and lesbian students and 28 percent admitted to making anti-gay 

remarks themselves." In New Zealand, an article appearing in the Dominion newspaper in

96

97

Davis v Monroe County Board of Education 526 U.S. 629 (1999) at p 651, citing Oncale v 
Sundowner Offshore Services, Inc., 523 U.S.75 (SC) 
n 94 at p 6.
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Wellington stated that ‘hundreds o f gays’ were considering pursuing actions against their 

schools on the same basis.100

There was the view that sexual harassment within the education context was ‘much ado 

about nothing’ . This view was assisted by high-profile cases which led to a media frenzy in 

the United States. There were two incidents: one, when a school in Lexington, North 

Carolina suspended Johnathon Prevette, a 6-year-old, for a day for kissing his female 

classmate on the cheek; the other was when a school in New York suspended De’Andre 

Dearinge, a 7-year-old, for 5 days, for a similar act o f impulsiveness. Both children were 

suspended on the basis that their actions had violated their school’ s policy on sexual 

harassment.

These incidents not only trivialize damaging behaviour in the public perception, but also 

give the impression that a school is responsible for the behaviour o f one student to another. 

They neglect the key point that relates more to the behaviour o f the school. The question is 

not whether schools should be under a duty to prevent sexual harassment occurring within 

their confines, but rather whether a school has a duty to provide a positive response when 

they know of matters which affect the well-being and safety o f their students. The extent o f 

the duty a school owes to its students in this context is discussed in Chapter Three o f this 

thesis.

There has been very little research conducted on the incidence o f sexual harassment in 

schools in New Zealand, the U K  and Australia. In the UK, the 2002 research conducted by 

the Thomas Coram Research Institute into children’ s responses to bullying generally 

revealed that 5 percent o f Year 8 girls had experienced unwanted sexual touching.101

Louis Harris & Assoc. Inc. (1993) “Hostile Hallways” , AAUW Survey on Sexual 
Harassment in America’s Schools.
Brady, K.P. (2004) “Local School Officials’ Legal Duty to Prevent Anti-Gay Student Harassment 
after Navozny v Podlesny: A Primer fo r  Principals, Educators, and School Personnel” Paper 
presented at the 2nd Virginia Education Law Conference, 15-17 April 2004, at p 1.
The Dominion, Wellington, New Zealand, 3 March 1997, 5.
Oliver, C., & Candappa, M. (2003) “Tackling Bullying: Listening to the views o f children 
and young people”, Thomas Coram Research Unit, Institute of Education, Department for
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Research in the US based on student-written narratives and several surveys indicates that 'a 

widespread, endemic phenomenon of sexual harassment' exists in schools. A  landmark 

survey into sexual harassment in schools was conducted by the American Association of 

University Women (A A U W ) in 1993. The survey of 1,632 students in grades 8 to 11 

revealed that 85 percent of girls and 76 percent o f boys reported experiencing harassment. 

It ranged from looks, jokes, graffiti on bathroom walls, and comments on body parts to 

physical intrusion, such as being grabbed or pushed up against in a sexual way. Thirteen 

percent of girls and 9 percent o f boys reported being forced to do something sexual at 

school other than just kissing. The survey showed the behaviour had a greater impact on 

girls, who described feeling less confident, more self-conscious, shamed and 

embarrassed.104

2.4 Illicit D rug U se in Schools

2.4.1 N ew  Z ealand

The concern with illicit drug use in schools is substantially twofold. First, it impacts upon 

the educational performance o f students and puts their continuing education at risk; and 

secondly and importantly within the context o f this study, it is seen to be causative o f 

behaviour which adversely affects the whole school community. It threatens the safety o f 

the school environment.

Although there is very little in the way o f statistical data which relates to the incidence o f 

drug use in New Zealand schools, there exists a public perception that drugs, particularly 

cannabis, use in schools is increasing. This perception is enhanced largely by the media in 

the context of reporting school exclusions for drug use, and zero tolerance policies operated 

by some schools in reaction to their drug problem. The publicity has also been in the

Education and Skills (DfES) UK.
Stein, N. (1999) “Classrooms and Courtrooms: Facing Sexual Harassment in K-12 
Schools”.
Louis Harris & Assoc. Inc. (1993) “Hostile Hallways” AAUW Survey on Sexual 
Harassment in American Schools, at p 10. 
n 103 at p 15.
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context of drug testing of students, an area which has attracted a great deal of litigation in 

the United States.

Research conducted by Dr Sally Casswell and Sally Abel of the University of Auckland105 

refers to the media attention in 1997 through articles with headlines such as “School 

Catches More Cannabis Smokers” “Minefield fo r  Schools in Drug Testing”, “Intermediate 

Suspends Dope Smoking Students” and in 2001 “Dope-Smoking Student’s Expulsion 

Overturned”.106 A 1990 survey of 5126 people aged between 15 and 45 years found that 

almost half of the 43 percent who reported using cannabis had first used it before their 17th 

birthday. A 1998 comparison survey by Adrian Field and Dr Sally Casswell showed an 

increase in cannabis use to 52 percent in 1998. This is a large increase from 1990, when 27 

percent of those surveyed aged between 15 and 17 years reported having used the drug.107

The most valuable source of statistics relating to drug use within schools in New Zealand 

are the reports which are associated with school suspensions. Statistics here reveal that in 

1997 there were 1834 total suspensions for incidents involving drugs, and these comprised 

16 percent of all school suspensions. In the latest report issued in March 2003 and covering 

the period from 1 January to 31 December 2002, there were 1471 total suspensions for 

drugs and these comprised 30 percent of all suspensions.108 The grounds upon which the 

principal of a State school may stand-down or suspend a student are set out in s 14 of the 

Education Act 1989 (NZ). In short they are where the principal is satisfied that:

Abel, S., & Casswell, S. (1998) “Cannabis in Schools: Issues for Principals and Boards”
New Zealand Journal of Educational Studies, Vol 33, No 1, pp 55-66.
Referring to X  v Northcote College Board o f Trustees, Minute of Baragwanath J, High 
Court of New Zealand, Auckland Registry, 12th October 2001.
Field, A. & Casswell, S. (1998) “Drugs in New Zealand: Drug Use in New Zealand Comparison 
Surveys 1990 & 1998” Alcohol & Public Health Research Unit, University of Auckland, 
http://www.apru.ac.nz/projects/drugsCS.htm.
Stand-Down and Suspensions Report 1 January to 31 December 2002, Ministry of 
Education, New Zealand

54

http://www.apru.ac.nz/projects/drugsCS.htm


(a) The student’s gross misconduct or continual disobedience is a harmful or 

dangerous example to other students at the school; or

(b) Because of the student’s behaviour, it is likely that the student, or other students at 

the school, will be seriously harmed if the student is not stood-down or suspended 

for an unspecified period.

The school board of trustees may then suspend for an indefinite period or expel a student 

based on the same grounds pursuant to ss 16 and 17 of the Education Act 1989, depending 

upon the age of the student.

Drug use or possession by a student has been taken to come within these grounds for stand- 

down, suspension or expulsion. During the period covered by the 2003 report the most 

common reason for a student to be stood-down was for continual disobedience (26 percent) 

and assault on another student (22 percent). However, the most common reason for a 

student to be suspended (30 percent) was for drug use (including substance abuse). These 

figures relate to state schools only. The latter statistic is of limited use in the context of 

school safety as it does not show how much dangerous behaviour, such as assault on 

another student, is precipitated by the perpetrator’s drug use.

2.4.2 Australia

Similarly, drug use in Australian schools has come into public debate fuelled by media 

headlines such as “Drug Use Rampant in Schools” 109 110 and “VTA Students in Drug 

Splurge,,uo. It has led also to much debate surrounding the issue of drug testing of 

students. The Australian Drug Foundation, Centre for Youth Drug Studies stated that 

results of a 1997 survey showed that half of the secondary schools in Australia had 

responded to at least one cannabis incident during the previous twelve months.111 Research 

from the Department of Human Services revealed that in 1999 over half (52 percent) of

109 Daily Telegraph, Australia, Wednesday 20th June 2001, 24.
110 Western Australian, Australia, Saturday 25 August 2001 ,4 .
111 (2000) “Retaining students at school by responding to cannabis use in schools” Australian 

Drug Foundation, CONNECT Project Final Report, unpublished, referred to in “Drug 
Testing in Schools” http://www.adf.org.au/cyds/papers/testing.htm.
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senior students in Australia had tried cannabis and 15 percent reported regular cannabis use. 

In November 1997 the Australian Prime Minister, John Howard, launched the National 

illicit drugs strategy “Tough on Drugs”. The Australian Institute of Health and Welfare 

survey of 25,480 students at public, independent and Catholic schools, released in June 

2001, showed that 53 percent of 17-year-olds reported using ‘soft drugs’ such as cannabis. 

It showed that 43 percent of boys and 37 percent of girls, all aged 17 years, had used 

cannabis in the 12 months preceding the survey.

Research conducted on the incidence of drug use among secondary students aged between 

12 and 17 years in Australia in 1996 showed that 36 percent of secondary students had tried 

cannabis.112 *

A national survey on the use of illicit substances by secondary school students was 

conducted in 1999 and the results released in 2001 by the Australian Institute of Health and 

Welfare. Those surveyed were a representative sample of students in 434 government, 

Catholic and independent schools throughout Australia. In total, data was collected from 

25,480 students. It showed a lifetime use of marijuana by 448 students aged between 12 

and 17 years. In response to questions relating to drug use in the 12 months preceding the 

survey, 364 students between the ages of 12 and 17 years reported that they had used 

marijuana. This survey also questioned the use of other drugs, such as pain-killers, 

tranquillizers, steroids, inhalants, opiates, amphetamines, cocaine, hallucinogens and 

ecstasy/designer drugs. Though the numbers that reported using these drugs were not large, 

it is significant there was nevertheless some use among students in the above age group.

In 1998 Geoffrey Munro, the Director of the Centre for Youth Drug Studies, highlighted 

the role of schools as the provider of drug education for young people, as increasingly drug 

use comes to the attention of school authorities.

Letcher, T. & White, V. (1998) “Australian secondary students’ use o f over-the-counter 
and illicit substances in 1996” Centre for Behavioural Research in Cancer, Anti-Cancer 
Council of Victoria.
Miller, M. & Draper, G. “Statistics on drug use in Australia 2000”, 
http://www.aihw.gov.au.
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H e said:
1 14

The phenomena of illegal drug use by school students is relatively new in Australia. It is 

the consequence of far reaching social and cultural shifts, including the extension of the 

period of adolescence, increased retention rates of young people in school, loss of 

employment options, a hedonistic culture, and the mass availability of a variety of drugs.

This new situation offers an opportunity for rethinking the assumptions behind drug 

education and of reviewing the traditional responses of schools to drug use.

In June 2000 the Australian Commonwealth Department of Education, Training and Youth 

Affairs (DETYA) announced a Commonwealth Government Initiative “National 

Framework fo r  Protocols for Managing the Possession, Use and/or Distribution o f  Illicit 

and Other Unsanctioned Drugs and S c h o o l s By this initiative the Commonwealth 

Government of Australia recognizes the existence of the drug problem within schools and 

emphasizes that schools, in responding to the challenge of providing a safe educational 

environment, need to prioritize preventative drug education. It affirms that no schools can 

assume that possession, use and distribution of illicit drugs does not occur amongst their 

students at school, and that action is required to meet the needs not only of students who 

use drugs but those who do not but who are affected by the drug use of others.

2.4.3 The United Kingdom

In the European Community the incidence of drug use in schools has been surveyed by the 

Pompidou Group as part of the Council of Europe. Surveys were carried out in 1995 and 

1999 with the aim of assembling accurate data on drug use in schools. The most recent, the 

1999 European School Survey Project (ESPAD),114 115 surveyed 15 and 16-year-olds from 223 

schools in Britain. 116 It found that cannabis continues to be the most widely used illegal

114 Munro, G. (1998) “Drugs and Schooling: Braving a New World”. Australian Drug 
Foundation, Melbourne, Australia, www.adf.org.au/cyds/papers/testing.htm.

115 The 1999 ESPAD Report “Alcohol and other drug use among students in 30 European 
Countries” Hibbell, B., Andersson. S., Ahlstrsm, O., Balakireva, T., Bjarnson, A.,
Kokkevi, M., the Swedish Council for Information on Alcohol and Other Drugs (CAN) the 
Pompidou Group of the Council of Europe, December 2000.

116 “British youth tops drug table” The Times, London, UK, Tuesday 20th February 2001.
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substance among school students, with 35 percent of British students surveyed reporting its 

use.

The latest research into drug use in UK schools, was conducted by the Department of 

Health in 2002. The survey, entitled Smoking, Drinking and Drug Misuse among Young 

People in England, was carried out in 321 English schools during one term in 2002. It 

showed clearly the link between school truancy and substance abuse, with truants five times 

more like to take drugs than other school children. The survey showed that eighteen 

percent of young people between the ages of 11 years and 15 years reported being drug 

users, with thirteen percent using cannabis.117

2.4.4 The United States

In the United States, because the high incidence of school violence and crime has been 

linked to the high use of illegal drugs in schools, research and state and federal programmes 

are placed within the wider context. In a report issued by the National Centre for Education 

Statistics in October 2001,118 it was stated that there was an increase in the use of marijuana 

among students in grades 9 through to 12 (ages 14 to 17) between 1993 and 1995, but there 

was little change in the years 1995 to 1999. In 1999, 27 percent of students of that age 

reported using marijuana in the 30 days preceding the survey, and of those 7 percent 

reporting using the drug on school property. Approximately one third of the students 

surveyed reported that someone had offered, sold, or given them an illegal drug on school 

property, an increase from 24 percent in 1993.

A survey conducted by the National Center on Addiction and Substance Abuse (CASA), 

released in September 2001, showed that 61 percent of US high school students (14 to 17 

years) and 40 percent of middle school children (12 to 14 years) reported that drugs were 

used, kept and sold in their schools.

http://www.guardian.co.uk/
(2001) “School Crime and Safety” US Department of Education and US Department of 
Justice.
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In response, the Safe and Drug-Free Schools Program was authorized under the Improving 

America's Schools Act 1994 and the Safe and Drug-Free Schools and Communities Act

2001. It aims to prevent violence in and around schools by strengthening programmes to 

prevent the illegal use of alcohol and drugs. In a press release introducing the 

reauthorization of the Safe and Drug Free Schools Programme, US Senator Mike De Wine

Every child deserves to live and go to school in a drug-free, violence-free community. This 

reinvestment in an improved Safe and Drug Free Schools and Communities program will be 

a major assault against drugs and violence in our neighbourhoods, offering help and 

alternatives to our children in the single place where they spend most of their time —  

school. If we enforce a policy of ‘zero tolerance’ for drugs and get to our children before 

the drug dealers do, then America’s youth will have a better chance to fulfil their highest 

potential. The Safe and Drug Free Schools program empowers families and teachers with 

the information, training, and resources they need to help our children resist the temptation 

of drugs.

3. Conclusion
There is a significant amount of bullying occurring in schools in all the jurisdictions. 

While such behaviour may formerly have been tolerated by school authorities, and have 

been considered by many students to be a normal part of school attendance, there is much 

evidence that this is no longer the case. A great deal of research has been and is being 

undertaken in this area and the general conclusions are:

• Bullying covers a wide range of behaviours. Previously thought of as physical 

violence, it is now seen to include other behaviours such as verbal abuse, name

calling and isolation.

• Bullying not only causes physical harm but is causative of long-term psychological 

harm, depression and suicide;

http://www.senate.gov/-dewine/press_release-871 .html.
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• Bullying may result in incidents of school violence as victims retaliate against 

perpetrators;

• Bullying and harassment, including sexual harassment, restrict the educational 

opportunity of the victim.

While research in all the jurisdictions indicates that there is a significant amount of drug 

use in schools, particularly among high school students, it is difficult to know what 

percentage of that use occurs within the school’s jurisdiction. However, drug use by school 

students, wherever it occurs, is seen to be causative of the types of behaviours which 

threaten the safety of the school environment.

The research discussed in this chapter highlights all forms of bullying and harassment 

which are commonly encountered in schools in all the jurisdictions. It is suggested that 

drug use in schools may be causative of such anti social behaviour and is contrary to the 

welfare of both the users and those students who suffer as a result. Factors which are 

deleterious to school safety are detrimental to the exercise of the right to education of all 

members of the school community. There is now a general recognition that schools have a 

responsibility to address, as a priority, factors which threaten the safety of students within 

the school environment.

The following Part, comprising Chapters Three, Four and Five, considers the extent to 

which students are now looking towards school authorities for compensation for harm 

suffered as a result of bullying, harassment and abuse.
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Part II
Inaction: The Potential For A School’s Civil Liability In Respect

Of The Safety Of Its Students

Introduction to Parts II and III
The possibly adverse effects of the type of behaviour discussed in Chapter Two are wide- 

ranging. Not only may it cause emotional or physical harm to specific victims, but it may 

have a significant impact on their right to education. The behaviour also threatens the 

safety and the effectiveness of the educational environment as a whole. Where it is allowed 

to prevail it may seriously affect the right to education of all students within that school 

community. The detrimental effects on the victims of bullying and harassing behaviour are 

many and diverse. They range from embarrassment and annoyance to severe emotional 

distress. The emotional trauma caused may in some cases be as severe as shown in 

evidence given in the US case of Davis v Monroe County Board o f  Education. There the 

Supreme Court heard that LaShonda Davis, a female high school student who had been 

consistently harassed by a male student in the same grade over a period of years, was 

driven to write a suicide note to her parents. In New Zealand, there have been some tragic 

consequences of bullying, notably the death of Matt Ruddenklau, who committed suicide at 

17, having been bullied by other students at two public schools which he attended. Both 

anecdotal evidence and research worldwide suggests that bullying is a factor in a 

considerable number of youth suicides. In Japan, bullying is described as an old and 

widespread problem with almost everyone having had the experience of being bullied. The 

November 1994 suicide there of a 13-year-old who left a lengthy note that detailed three

years of bullying prompted a special cabinet meeting and a gathering of a special panel of
121‘iijime’( bullying) experts. 526

526 U.S. 629 [134 Educ.L.Rep. 477] (1999).
Fredman, L. (1995) “Bullied to death in Japan”, World Press Review, 42(3), p 25.
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While not exhaustive, the list below sets out some of the ramifications of this type of 

behaviour:

• Bullying at school can cause self-esteem and psychological problems which have a 

long-term impact on the victim. It has been described as ‘a serious psychological

problem ... responsible for widespread suffering and pain among children and
122equally widespread apprehension, concern and anxiety among parents’.

• Sexual bullying/harassment of young women reinforces male/female stereotypes 

characterised by male dominance, which those women take with them beyond the 

school gates.

• Bullying in any form may cause students to fail to participate in class discussions if 

they feel they will be laughed at as a result. They may choose to skip classes where 

they feel uncomfortable or to fail to attend school at all. Importantly, it prevents 

those students who are victims from participating equally in the educational process. 

Their educational opportunities are significantly impeded. Research undertaken by 

the late Shane Town, a former lecturer at Massey University in Wellington, revealed 

as follows:123

All of the 10 [gay] young men experienced or witnessed verbal abuse concerning 

homosexuality in schools and this abuse was often accompanied by threats of physical 

violence. A common response was to avoid the limelight by not being seen to achieve 

either academically or on the sports field, in the hope they would not be noticed.

• An atmosphere where harassment and bullying is allowed to prevail creates a hostile 

learning environment which impacts upon all students. At worst, it may lead to 

incidents of mass violence such as those which have taken place in recent years in 

the US and Germany.

122

123

Borg, M. (1998) ’’The emotional reactions of schools bullies and their victims” Educational 
Psychology 18(4), pp 433-444.
Town, S. (1999) Education Review, Wellington, New Zealand, 3 September.
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There is a now general recognition, not only in the US but in all the comparative countries, 

that bullying and harassing behaviour is frequently behind depression and emotional 

problems, which in turn lead to eruptions of school violence, such as at Columbine High 

School, where victims strike back at their perceived oppressors. The impact of such 

behaviour is addressed in the report prepared by the US Department of Education: “Early 

Warning, Timely Response: A Guide to Safe Schools”. The report says:

Creating a safe school requires having in place many preventative measures for children’s 

mental and emotional problems —  as well as a comprehensive approach to early 

identification of all warning signs that may lead to violence towards self or others, The term 

‘violence’ as used in this booklet, refers to a broad range of troubling behaviours and 

emotions shown by students —  including serious aggression, physical attacks, suicide, 

dangerous use of drugs and other interpersonal behaviours.

While recognizing that there are limited situations in which persons or authorities may 

rightfully be held liable for the harm caused by the wrongdoing of others, the first question 

is whether they may be liable for failing to act, in the knowledge that harmful acts are 

occurring within their area of control. A second question is whether liability may be 

imposed for a failure to protect in circumstances of risk, even in the absence of knowledge 

of specific danger. In the present context, what is the extent of the responsibility of school 

authorities? Is it to implement effective measures to prevent such behaviour occurring? Is 

it to respond to and deal effectively with complaints of such behaviours in respect of 

individual students? While on moral ground most would answer affirmatively to both these 

questions, does this responsibility translate to legal liability?

Part II considers the potential for school authorities to be liable in private law for inaction. 

It examines the possible legal consequences of a failure to take effective action to prevent 

damage as a result of the behaviours which threaten student safety.

Part III considers the reactions of schools to factors which threaten school safety, and the 

implication of those actions on the rights of individual students.
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The responsibility of schools to maintain a safe learning environment for their students 

must necessarily carry with it certain powers. These powers may be said to be implicit 

within the power to manage and control the school which is vested in a New Zealand 

school board by s 75 of the Education Act 1989(NZ) and in a school principal by s 76. 

Schools must have the power, if they are to fulfil their functions effectively, to implement 

policies and procedures and to take certain actions. These powers must be exercised in 

terms of ss 75 and 76 subject to any enactment and the general laws of New Zealand.

The manner in which schools react to such behaviour has implications in respect of the 

rights of individual students. These reactions need to be examined in light of statute law 

and the general law.

One school measure which has significant implications in the context of the rights of 

students is exclusion. For the purposes of maintaining a safe environment for other 

students, a school may exclude a student whose actions are potentially harmful, for 

example a student who is engaging in bullying or harassing behaviour. The responsibility 

of a school is to all children, so in this case the right to education of one student may be 

subordinated to the right of the whole school to an environment which is safe and free from 

disruption. Because exclusion has a substantial impact upon a student’s right to education, 

the procedures adopted must accord strictly with their rights. The procedures for exclusion 

adopted by schools are open to challenge in respect of the right to natural justice or due 

process. Arguably, they may also be subject to challenge in New Zealand under s 9 of the 

New Zealand Bill o f  Rights Act 1990: the right not to be subjected to harsh or

disproportionately severe punishment.

Another clear example where school actions have a significant impact on the rights of 

students is in the searching of students. It has become generally accepted, while not 

explicitly provided for in the education statutes, that in order to ensure a safe environment
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schools must have a power of search and seizure. As was said in the US case of Doe v 

Renfrow:nA

Maintaining an educationally productive atmosphere within the school rests upon the school 

administrator certain heavy responsibilities. One of these is that of providing an 

environment free from activities harmful to the education function and to the individual 

students.

The justification for the exercise of this power lies in the perceived increase of violent 

behaviour involving weapons, theft and drug use in schools. Schools are implementing 

often stringent and all-encompassing measures involving searching of students and drug 

testing. In the US particularly, as a reaction to the threats of violence posed by weapons 

brought on to the school grounds by students, schools are instituting not only searches of 

individual students, but also metal detection at school gates, and locker and desk searching. 

There are indications that New Zealand, Australia and the UK may be beginning to do the 

same. These measures have the potential to impact significantly on the individual rights of 

students, particularly the right to be secure from unreasonable search and seizure.

While there is a need to recognize that such actions by schools as above are substantially 

motivated by educational and safety concerns, balance is of equal importance. Students’ 

rights and freedoms should be carefully balanced against the need for school authorities to 

maintain order, to ensure freedom from fear and anxiety, and to protect the health, safety 

and welfare of all students. Part III considers that balance. 475

475 F.Supp. 1012 (N.D. Ind. 1979).
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Chapter 3 — A School’s Duty of Care

3.1 Introduction

This chapter considers whether the responsibility to ensure safety in the school environment 

may attract civil liability in private law. It approaches this issue first, by looking at the 

responsibility on school authorities to ensure a hostile-free educational environment. 

Secondly, it considers the step from responsibility to liability, and asks whether school 

authorities may be sued where it is alleged that they are in breach of their responsibility and 

that students have suffered harm as a result.

In the comparative jurisdictions of the UK, Australia and the US, damages have been 

sought from school authorities in tort predominately via two avenues. The first is in the tort 

of negligence when a student suffers harm as a result of a school’s breach of a duty of care. 

Such liability is based on the argument that the school authorities were aware, or should 

have been aware, of factors which threatened the safety of the student and they failed to 

take preventative action. In this context the school may be liable directly, or liable 

vicariously for the nonfeasance of their employees;

Secondly, recent decisions have given rise to the possibility that a school authority may be 

held to be liable for the intentional wrongs of others, their employees or other students. 

The allegation here rests on the proposition that a school authority, which is not itself at 

fault, may be liable for any harm suffered by its students within the school environment. 

This issues which this question gives rise to are:

• Do school authorities owe a non-delegable duty of care to their students?

• May the principle of vicarious liability be extended to impose liability on school 

authorities for the intentional actions of their employees?
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In these contexts there have been, in recent years, significant decisions from the Supreme 

Court of Canada, Bazley v Curry and Jacobi v Griffiths,125 the House of Lords, Lister v 

Hesley Hall Ltd,126 * and the High Court of Australia, State o f  New South Wales v Lepore; 

Samin v State o f  Queensland; Rich v State o f  Queensland. Analysis of these decisions 

necessarily forms the basis of discussion about the potential for liability of New Zealand 

school authorities.

There is also the possibility of a school’s liability being founded in human rights 

legislation, the relevant statute in New Zealand is the Human Rights Act 1993(NZ). The 

concept of such liability is derived from United States jurisprudence. There, students who 

have been the victims of bullying or sexual harassment while at school have relied for 

damages on the allegation that the school failed to act effectively in response to their 

complaints and thus they were discriminated against by being deprived of educational 

opportunity.

3.2 A Child’s Right to Education in a Safe Environment

Education is the basic means by which a child’s personality is developed and is thus of 

central importance to the exercise of many other human rights. The fundamental right to 

education is spelt out in three international instruments, the Universal Declaration o f  

Human Rights, the United Nations Convention on Economic, Social and Cultural Rights 

and the United Nations Convention on the Rights o f  the Child.128 It is beyond question that 

the implementation of that right carries with it certain responsibilities, particularly that 

education should be provided in a situation in which a child is able to partake of it, one 

which is safe and free from hostility.

(1999) 2 SCR 534 and (1999) 2 SCR 570.
[2002] 1 AC 215.
(2003) 195 ALR 412.
See below.
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Primarily, the right to education is provided for in international terms by Article 26 of the 

Universal Declaration o f  Human Rights. This was adopted and proclaimed by the 

General Assembly of the United Nations on 10 December 1948. Article 26 of this 

document proclaims:

1. Everyone has the right to an education. Education shall be free, at least in the 

elementary and fundamental stages. Elementary education shall be compulsory.

Technical and professional education shall be made generally available and higher 

education shall be generally accessible to all on the basis of merit.

2. Education shall be directed to the full development of the human personality and 

to the strengthening of respect for human rights and fundamental freedoms. It 

shall promote understanding, tolerance and friendship among all nations, racial or 

religious groups, and shall further the activities of the United Nations for the 

maintenance of peace.

3. Parents have a prior right to choose the kind of education that shall be given to 

their children.

The right to education is provided for in both Article 13 of the United Nations Convention 

on Economic, Social and Cultural Rights130 and in the United Nations Convention on the 

Rights o f  the Child (UNCROC). New Zealand ratified UNCROC in 1993. It was ratified in 

1990 by Australia, and by the UK in 1991.131 This Convention sharpens the focus on 

children’s rights in general and it is significant to children’s rights within the education 

context. State schools, as state institutions, are under an obligation to take the principles of 

the Convention into account in the manner in which they provide education and in making 

decisions about their students. The effect of international treaties on domestic law was 

considered in the particular context of this Convention by the New Zealand Court of 

Appeal in Tavita v Minister o f  Immigration. There Cooke J remarked that there are some

General Assembly Resolution 217 A (III) 10 December 1948.
For a discussion of Australia’s conformity with this convention in the context of education see 
Bailey, P. (1990) “Human Rights: Australia in an International Context’’ Butterworths, pp 354-358. 
It has not been ratified by the US.
[1994] 2N Z LR  257.
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international obligations that are so manifestly important that no Minister should fail to take 
them into account. His view was that any discretion conferred by domestic statute should 
be exercised only in conformity with any relevant international instrument to which New  
Zealand was a signatory. It was recognized there that in many cases this would involve 
striking a balance between the concerns of the state and the rights of the individual. It is to 
be assumed that that view applies, in formulating education policy, to the Executive and 
school boards of trustees and principals in implementing that policy in the control and 
management of schools.

Under U N C R O C , a ‘child’ is a person under the age of 18 years unless the ‘child’ attains 
the age of majority at an earlier time. In New Zealand, the A ge o f  M a jo rity  A c t 1969 (N Z )  

provides that in general terms a child reaches majority upon attaining the age of 18 years. 
Article 28(1) of the U N C R O C  provides specifically for the right to an education as follows:

States parties recognize the right o f the child to education, and with a view to achieving this

right progressively and on the basis o f equal opportunity, they shall, in particular:

a) make primary education compulsory and available free to all;

b) encourage the development o f different forms o f secondary education, including 

general and vocational education, make them available and accessible to every 

child, and take appropriate measures such as the introduction o f free education and 

offering financial assistance in the case o f need;

c) make higher education accessible to all on the basis o f capacity by every 

appropriate means;

d) make educational and vocational information and guidance available and 

accessible to all children;

e) take measures to encourage regular attendance at school and a reduction o f drop 

out rates.
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The guaranteed right of each child to an education in New Zealand is provided for in the 
Education  A c t 1989 (N Z ) .133 Education legislation in the comparative jurisdictions
similarly provides for free and compulsory state-funded education.134 The combined effect 
of ss 3 and 8 of the New Zealand Education A c t  is that all children, including those with 
special needs, shall have an equal right to education which is free and compulsory between 
the ages of 5 and 19. As discussed in Chapter One, New Zealand school boards of 
trustees are bound to implement the National Education Guidelines. By Article 5(1) of 
these guidelines they are required to ‘provide a safe physical and emotional environment 
for students’.

3.2.1 The N ature o f  E ducation

The New Zealand government’s educational objective was originally set out in the now 
famous statement in 1938 of Hon Mr Peter Fraser in his annual report:135

The Government’s objective, broadly expressed, is that every person, whatever his level o f 

academic ability, whether he be rich or poor, whether he lives in town or country, has a 

right, as a citizen, to a free education o f the kind for which he is best fitted, and to the fullest 

extent o f his powers.

The principles which underlie the nature and delivery of education in New Zealand today 
are provided in the N a tion a l Educational G uidelines  set by the Minister of Education.136 
These prescribe national education goals, foundation curriculum policy statements, national 
curriculum statements and national administration guidelines. Pursuant to the Education  

A ct 1989 (N Z )  the charter of each school must give effect to these guidelines. The 1993 
statement of national educational goals best describes these principles:

ss 3 & 20 Education Act 1989(NZ). 
Refer Chapter 1.3.
(1939) A J H R E 1 ,2-3.
s 60A  Education Act 1989 (NZ).
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Education is at the core o f our nation’s efforts to achieve econom ic and social progress. In 

recognition of the fundamental importance o f education, the Government sets the following 

goals for the education system o f New Zealand.

The highest standards o f achievement, through programmes which enable all students to 

realize their full potential as individuals, and to develop the values needed to become full 

members o f society.

Equality o f educational opportunity for all New Zealanders, by identifying and removing 

barriers to achievem ent...

Under the National Administration Guidelines, each school board of trustees through its 
principal and staff is required to:

(i) implement learning programmes based upon the underlying principles, stated essential 

learning areas and skills, and the national achievement objectives; and

(ii) monitor student progress against national achievement objectives; and analyse barriers 

to learning and achievement; ...

The question of the nature of the ‘rights’ and ‘entitlements’ conferred by the Education  A c t  

1989 (N Z )  was recently at issue before the Court of Appeal in the case of D anie ls  & Others 

v The A tto rney -G en era l.137 138 While that case related to the right to education of children with 
special needs, its importance here lies in its analysis of the nature of the right to education. 
The action questioned the policy known as Special Education 2000, pursuant to which the 
Minister of Education had progressively disestablished special needs educational facilities, 
and reallocated resources for the education of these children within mainstream schools. It 
was an appeal by the Crown against the decision of Baragwanath J of the High Court of 
New Zealand. The judge had held the Minister of Education to be in breach of the 
educational obligations owed to children with disabilities. In the High Court Baragwanath

1 T8J saw the right to education in these terms:

137 Unreported Judgment o f the New Zealand Court o f Appeal, 19 February 2003, Keith, Blanchard, 
Tipping, McGrath, Anderson J J ,  CA 84/02.

138 Unreported Judgment, High Court o f New Zealand, Auckland Registry, Baragwanath J , 3 April 
2002, M l 615 - S W 9 9 ,  at para 137.
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Faced with the choice between giving substance to the ‘entitlement’ and ‘rights to 

education’, or emptying them o f legally enforceable content, I am satisfied that the former 

must be adopted. In enacting s.3 the Legislature deliberately conferred an entitlement to 

education. In my view it cannot have intended such entitlement to entail anything less than:

• it must not be clearly unsuitable (and in that specific sense o f it suitable) for the 

pupil

• it must be regular and systematic.

In his conclusion, the judge saw each child in the education system as having the same and 
equal right to education, and thus that the state has a correlative legal obligation to evaluate 
and respond to the individual needs of each student. However, the judges of the Court of 
Appeal were of the view that the right to a suitable education was promoted by the 
establishment of a system by which this may be provided, rather than by its being judicially 
enforceable. Keith J, delivering the judgment of the Court of Appeal, said:139

W e return to the Judge’s finding about s 3 (para.[62] above). Any requirement that the 

education be “regular and systematic” is met in its essence, it seems to us, by the statutory 

requirements including those for minimum days and hours, teacher registration and 

curriculum. Those and the other features o f the Act mentioned above, together with the 

very opaqueness o f the proposed standard, also appear to us to negate a judicially 

enforceable “not clearly unsuitable” general standard and the grave difficulty it presents for 

judicial supervision ...

and:'40

To repeat, while there are rights under the 1989 Act that can be enforced by court process 

[such as natural justice on suspension and expulsion], those rights do not include generally, 

and abstractly, formulated rights o f the kind stated by the Judge. Rather, the rights are 

essentially those specifically established by and under the legislation which, to recall the

139

140

Unreported Judgment o f the New Zealand Court o f Appeal, Keith, Blanchard, Tipping, McGrath, 
Anderson J J ,  19 February 2003, CA 84/02, at para 82.
Above n 139 at para 83.
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Judge’s formulation, do in themselves provide for regularity and system and are designed to 

ensure appropriate quality.

So, in essence ‘education’ is a general right to partake o f a system as provided by and 

delivered pursuant to legislation, rather than a specific right, breach o f which would be 

enforceable by individuals.

The reluctance on the part of the Court of Appeal to recognize the right to education per se 
as a justiciable right, does not however detract from the rights which exist within the 
system. That there are legally enforceable rights within the education system was 
specifically recognized by Keith J when he said:141

To return to the education legislation, there can be no doubt that in addition to the statutory 

powers o f the central government to intervene (notwithstanding the emphasis o f the reforms 

introduced by Tomorrow’s Schools on local, especially parental, administration), some o f 

the failures o f a school to comply with its obligations could give rise to legal proceedings 

...  In other words, we do not find helpful the “all or nothing” or “justiciability or not” 

discussions in the judgment below and submissions. The schools have duties correlative to 

the students’ statutory rights and those general rights are capable o f legal enforcement.

It is those rights inferred by the judge, for example, the right to natural justice, the right to 
privacy and the right to be free from discrimination, together with the rights which exist at 
common law, for example the right to a safe environment, evidenced by a school’s duty of 
care, which are the focus of Parts II and III of this thesis. The right to participate in 
decision-making is the focus of Part IV of this thesis.

In whatever legal terms the rights and duties within the education system may be couched, 
the reality of how education is perceived today is perhaps more aptly stated by 
Georgiadis:142

Above at para 79.
Georgiadis, P. (1998) “The State o f Education: Who Should Care and Why -  A Parental 
Perspective” Paper presented at the Annual Conference, Australia and New Zealand Education Law 
Association, Canberra, Australia, October.
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The public want schools that will discipline their children, teach them manners, support and 

encourage them to be independent; to respect authority and tradition; to develop initiative 

and critical thinking; to help students at least deal with, if  not overcome, their difficulties 

with nutrition, health, sexuality, death, morality, interpersonal relations and on and on. All 

this and at the same time schools are to teach students how to read, write and do arithmetic, 

to be computer literate, how to participate in sports, to be musical, to sew, cook, clean, do 

woodworking, printing, to paint, sculpt, and dance etc etc —  in short, provide children with 

whatever skills they will require in their life to get a jo b  and be successful however success 

may be perceived.

Article 28 and Article 29 of U N C R O C  recognize the right of the child to education on the 
basis of equal opportunity. Such education shall be directed to the development of the 
child’s personality, talents and mental and physical abilities to their fullest potential, and 
the development of respect for human rights and fundamental freedoms. Article 29(d) 
provides that the States Parties agree that education shall be directed towards preparing a 
child for responsible life in the spirit of understanding, peace, tolerance and equality of the 
sexes. It is inherent in these Articles that the environment in which that education is 
provided should be safe and free from hostility.

3.2.2 T he R esponsibility  o f Schools to M aintain  a Safe E ducational E nvironm ent

Schools are required by law to provide a safe environment for students. But that’s the easy 

part. The difficult part is actually to deliver on that.143

That every child is entitled to a safe educational environment is beyond argument. There 
are many authorities in law for a child’s rights and a school’s responsibilities in this regard. 
Internationally states’ responsibilities for education are spelt out in Articles 28 and 29 of 
the United N ations Convention on the R ights o f  the C h ild  as above. In addition, and 
specifically directed at the welfare of the child, Article 3 provides:

The then M inister o f Education, Nick Smith, The Education Weekly, Eduvac, Monday 30 August 
1999, 1 a tp 3 .
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1. In all actions concerning children, whether undertaken by public or private 

social welfare institutions, courts o f law, administrative authorities or 

legislative bodies, the best interests o f the child shall be o f primary 

consideration.

And Article 19 provides:

1. States Parties shall take all appropriate legislative, administrative, social and 

educational measures to protect the child from all forms o f physical or mental 

violence, injury or abuse, neglect or negligent treatment, maltreatment or 

exploitation, including sexual abuse, while in the care o f parent(s), legal 

guardian(s) or any other person who has care o f the child.

3.2.3 The Source o f R esponsib ilities o f  N ew  Z ealand Schools

School boards of trustees derive their powers primarily from ss 72 and 75 of the Education  

A ct 1989 (N Z ),  which confer the right to control and manage the school and to formulate 
any by-laws for that purpose.744 Their discretion in this regard is subject to the school’s 
charter, any enactment and the general law of New Zealand. In the context of safety this 
means that the manner in which they manage schools is controlled by enactments such as 
the Human Rights A c t 1993 (N Z ), which prohibits any form of discrimination and sexual 
harassment. It is subject also to the common law principles contained in the law of tort, for 
example the imposition of a duty of care to those who they could foresee would suffer 
harm.

The Education A c t 1989 (N Z )  requires the board of trustees of each school to formulate a 
charter.145 The charter is in effect an undertaking by the board of trustees to the Ministry of 
Education.146 Each charter must have a compulsory or core content, which is specified by 
the Minister of Education in the N a tion a l Adm in istra tion  Guidelines  and the N ation a l

See Chapter One.
Now by virtue o f ss 61-63B  inserted into the Education Act 1989 (NZ) by the Education Standards 
Act 2001 (NZ).
s 61 Education Act 1989 (NZ).
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Educational Guidelines U1 The effect of a school’s formulating a charter with its specified 
mandatory content as above is that in return for receiving state funding for education the 
school undertakes to fulfil the charter objectives by:
• adhering to charter principles in the manner in which the board governs and the 

principal manages
• putting in place policy to achieve the charter objectives.

The ‘Guiding Principles’ specified by the N ation a l Educational Guidelines  to be included 
in all school charters, and which have application here, are as follows:

The Board o f Trustees accepts that all students in any school or schools under its control are 

given an education which enhances their learning, builds on their needs and respects their 

dignity.

This education shall challenge them to achieve personal standards o f excellence and to 

reach their full potential. All school activities will be designed to advance these purposes.

Importantly, Principle 5 of the ‘Guiding Principles’ contained therein is the responsibility 
of school trustees to maintain a safe physical and emotional environment for students.

Further, the duty of the school in respect of the pastoral care of students is reinforced by s 
77 of the Education  A c t 1989 (N Z ), which provides:

The principal o f a state school shall take all reasonable steps to ensure that:

(a) Students get good guidance and counselling; and

(b) A student’s parents are told o f matters that, in the principal’s opinion,:

—  Are preventing or slowing the student’s progress through the school; or

—  Are harming the student’s relationships with teachers or other students.

Dated 19 December 1989, and gazetted at 1990 New Zealand Gazette No. 1.11 January 1990, pp 6-9. 
Article 5(1) as amended by Notice published in the New Zealand Gazette 25/11/99
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The wording of this section clearly gives it application beyond purely educational factors to 
any factors which may serve as a barrier to that child’s learning. Section 77 does not, in 
itself, create a duty of care on the part of a school in respect of factors occurring within the 
school environment which may have a detrimental affect on a child’s ability to learn. 
However, by imposing a statutory duty on a school principal to take reasonable steps 
towards addressing such matters, it does support an argument for the existence of a duty of 
care.

3.2.4 N ew  Zealand: T eacher M isconduct and the Education Standards Act 

2001(NZ)

Obviously, wrongful acts of teachers, as well as student to student conflict, threaten school 
safety. It is significant in this context to note those provisions of the Education  Standards 

A c t 2 0 0 1 (N Z )  which apply in respect of the employment of teachers and ancilliary staff by 
school boards of trustees. It amends the Education  A c t 1989 (N Z )  (known as ‘the Principal 
Act’) by inserting new parts into it. Part 10A of the Act is inserted after Part X of the 
Education  A c t 1989 (N Z )  and sets up a body called the New Zealand Teachers Council 
which has teacher registration, vetting and disciplinary functions. The purpose of this 
Part, as set out in s 139AA, is:

. ..  to provide professional leadership in teaching, enhance the professional status of 

teachers in schools and early childhood education, and to contribute to a safe and high 

quality teaching and learning environment for children and other learners. (The italics are 

added.)

It provides for a system of teacher registration, a code of ethics for teachers and, 
significantly, a system for dealing with teacher misconduct. Primarily, it provides, in s 
139AK, that when a school employer dismisses a teacher for any reason they must 
immediately report that dismissal to the Teachers Council. A school must also report a 
teacher’s resignation if within 12 months of the resignation that employer had advised the 
teacher that it was dissatisfied or that it intended to investigate that teacher’s conduct. By

77



thus placing a statutory duty on schools to report the above events, this section aims to 
prevent teachers who are engaging in serious misconduct towards pupils, sexual or 
otherwise, from moving on to other schools which employ them with no knowledge of their 
previous history. Furthermore, the Act provides, in ss 139AL and 139AM, that it is 
mandatory that schools report to the Teachers Council complaints received about the 
conduct of former teacher employees and concerns that a teacher has engaged in serious 
misconduct. Failure to make such a report constitutes an offence under s 139AO. The 
sections of the Act that follow provide a system for the exercise by the Teachers’ Council 
of its disciplinary functions in respect of complaints. Further provisions are made in an 
attempt to enhance the safety of students in respect of misconduct of any other employee or 
contractor working at the school by inserting into the Education  A c t 1989 (N Z )  new 
sections relating to police vetting of school employees. These sections are inserted by s 18 
Education  Standards A c t 2001 (N Z )  as ss 78C to 78CB of the principal Act. They provide 
that within two weeks of employing any non-teaching employee or contractor the school 
board must apply to the Teachers Council for a police vet of that employee. This statutory 
responsibility of schools is aimed at ensuring the safety of their students as far as possible 
in respect of thorough investigation and reporting requirements relating to those whom they 
employ. Through these provisions, the legislature in New Zealand arguably lends weight to 
the argument for the existence of a common law duty of care.

3.2.5 S ch oo ls’ R esponsibility  for Safety in the C om parative Jurisd ictions

In the US, the violent incidents involving significant and tragic loss of student lives, which 
have taken place in schools in recent years, have drawn the issue of school safety into the 
most sharp focus. As elsewhere, the attitude there is that prudent professional educators 
have a duty to ensure as far as possible that students under their care are kept safe: ‘All 
staff, parents, and members of the school community must be part of creating a safe 
environment’.149 There is an affirmative obligation on school personnel to implement 
necessary measures to ensure that the school environment is safe and conducive to learning.

149 (1998) Early Warning Timely Response: A Guide to Safe Schools, United States Department o f
Education, http://w w w .ed.gov/offices/OSERS/OSEP/earlyw rn.htm l.
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Because of the extreme nature of the incidents of violence which have taken place in the 
US and the publicity they have received, there is a perception that schools are no longer 
achieving this end. In response, schools have been led to introduce many policies which 
have significant implications in terms of students’ rights and freedoms (to be discussed in 
Part III). ‘Early  W arning Tim ely Response: A  Guide to Safe S ch oo ls ’, a guide produced 
jointly by the US Department of Education and the US Department of Justice, Richard 
Riley, US Secretary for Justice, and Janet Reno, US Attorney General, was accompanied by 
a letter to school principals and teachers. It said: ‘Central to this guide are the key insights 
that keeping children safe is a community-wide effort and that effective schools create 
environments where children and young people truly feel connected’.150

While US courts have generally stopped short of holding that students have a constitutional 
right to be protected from harm, it is clear from the decisions of courts at all levels that 
school authorities owe an affirmative duty to ensure that school campuses are safe and 
secure.151 In D o e  v Tay lor,152 153 which involved sexual abuse of a female high school student 
by a teacher, the court held that a public school administrator had a duty to protect students 
from hazards of which he knew or should have known while students were under the 
school’s custody. That the duty seems to be restricted to acting to prevent harm when 
school officials have knowledge of acts which have the potential to cause harm is clearly 
illustrated by the 1999 decision of the US Supreme Court in D avis v M on roe  County B oard  

o f  Educa tion .155 There it was held that school officials have a duty to take action to prevent 
known acts of harassment which are so severe, pervasive or offensive that they effectively 
bar the victim’s access to educational opportunity. It held that a state school, as a recipient 
of federal funds, may be liable where, with knowledge, it acts with ‘deliberate indifference’ 
to known acts of harassment, thus allowing infringement of a student’s constitutional right 
to be free from discrimination in education, contained in Title IX .154

150 August 22 1998.
151 For example, Hosemann v Oakland Unified School District, No. S D 1 1025, Supreme Court of 

California, 1989 Cal. L E X IS  4187 , August 17, 1989.
152 15 F.3d 443 (5 th C ir.1994).
153 526  U.S. 629 [134 Educ.L.Rep. 477] (1999).
154 Discrimination Based on Sex Title IX , 20  U .S.C  s 1681; Civil Rights Act 1871 (US), 42 U.S.C.

s 1983.

79



In the US, as in the other comparable jurisdictions, a student’s right to a safe educational 
environment and a school’s responsibility for a safe environment are both located in the 
availability of the right to education per se. Public education has been described by the 
Supreme Court of the United States as ‘perhaps the most important function of state and 
local governments’.155 In essence, allowing factors which make that environment unsafe 
constitutes a denial of that right, which is potentially a loss of the civil right to education. 
The recognition of the loss of that right and consequent liability is spelt out specifically in 
Section 1983, C ivil Rights Act 1871(U S)'56-.

Every person, who, under color o f any statute, ordinance, regulation, custom or usage, of 

any State or Territory or the District o f Columbia, subjects, or causes to be subjected, any 

citizen o f the United States or other person within the jurisdiction thereof to the deprivation 

of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable 

to the party injured in an action at law, suit in equity, or other proper proceeding for 

redress...

t ‘SIIt has been held that school districts are ‘persons’ to whom the Act applies. ~

It may be argued that to give effect to the anti-discrimination provisions within the Human 

Rights Act 1993 (N Z)I5S and the New Zealand B i l l  o f Rights Act 1990,159 in the UK the 
Human Rights Act 1998 (U K), and in Australia, the state and commonwealth anti- 
discrimination legislation, is to reinforce the right to education in a safe environment. 
Essentially, to allow factors to exist which hamper a person’s exercise of their right to 
education is to deny a civil right.160

The right to a safe educational environment in Australia and the UK has tended to focus 
upon consideration of the extent of a school’s duty of care, historically underpinned by the * 42

Brown v Board of Education 347 U .S. 483, 98 L .E d .873, 74 S.Ct. 686  (1954).
42 U.S.C. s 1983.
Monell v New York City Department of Social Services 98 S .C t.2018 (1978), 2036. 
s 57. 
s 19.
This discussion is pursued in Chapter Five.
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doctrine of 'in  lo co  p a ren tis ’. There, as in all the jurisdictions, the concern is the balance 
between the right of individual students and the right to safety of the whole school 
community.

3.2.6 In  L oco Parentis?

This phrase is used to refer to a school’s authority with regard to making provision for the 
safety and welfare of the child. It has also been used to apply to the authority of a school to 
make decisions in respect of a child. Basically, it means that the school derives its 
authority from implied delegation by the student’s parent, for example in respect of the 
disciplinary ‘rights’ of parents in respect of their children. It is a doctrine which has its 
roots in the eighteenth century in the UK before compulsory education. It is based on the 
premise that, by choosing to send a child to school, parents voluntarily surrender their 
disciplinary and decision-making rights in respect of the child to the school authorities. In 
considering a child’s right to safety within the school environment, the doctrine was 
traditionally used in the context of the relationship between schools and students and to 
justify school’s disciplinary actions. This doctrine relates not only to the extent to which 
schools are responsible for the safety of their students but also, and particularly, to the 
measures they may take in respect of students to ensure that safety is maintained. It was 
once commonly thought that a parent could use whatever means they considered necessary 
to punish ‘bad’ behaviour and to encourage ‘good’ behaviour in their child. Furthermore, 
there was a belief that this right was transferred to the child’s school during the school day. 
This is reflected in the 1865 words of the judge in F itzgera ld  v N o rth co te :161

. ..  the authority o f the schoolmaster is, while it exists, the same as that o f a parent. A 

parent, when he places his child with a schoolmaster, delegates to him all his own authority, 

as far as it is necessary for the welfare o f the child.

(1 9 6 5 )4  F. & F. 656.
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In G illick  v West N orfo lk  and Wisbech A rea  H ealth  A u thority162 the House of Lords was 
required to revisit the extent of parental authority. The issue was whether parents had a 
right to override the wishes of a minor child in respect of medical treatment. The view of 
their Lordships was that parental authority coexists with parental duty and is limited to that 
extent. Thus they decided that a child of sufficient intelligence and understanding to decide 
what is involved may give consent. The effect of this decision is to acknowledge the right 
of a competent child, at least in the UK, to make an independent decision which overrides 
the wishes of their parents. It has substantially weakened the concept of ‘ in lo co  p a ren tis ’ 

as the school could only derive authority over the child to the extent of the parents’ 
authority. In addition, many of the means once employed by parents and thus schools 
under this delegated authority in the interests of discipline are now seen as being violent 
and potentially damaging. Just as physical punishment of children by parents is no longer 
generally considered to be acceptable, corporal punishment was prohibited in New Zealand 
state schools in 1990.163 In March 2003 corporal punishment is still permitted in Australian 
state schools in the Northern Territory, Queensland and Western Australia. In the US, while 
24 states still allow corporal punishment as a form of discipline, it is now an extremely 
controversial issue and school personnel are increasingly facing charges such as assault and 
battery for such acts against students. In the UK, corporal punishment is illegal in state 
schools by virtue of s 548 of the Education  A c t 1996 (U K ).  While there is provision that 
school staff may use such force as is reasonable in the circumstances to prevent a pupil 
committing an offence of causing personal injury or damage to property,164 this is 
conditional upon the prohibition against corporal punishment.

Thus, it is argued that the doctrine of ‘in lo co  parentis ’ has ceased to have relevance today 
for two major reasons. Because of compulsory school attendance and much legislative 
regulation of that attendance, it is a fiction to speak of a parent’s voluntarily entrusting their 
children to the care of the school. This was the view taken by the High Court of Australia

162

163

164

[19861 AC 112.
s 139A Education Act 1989(NZ) as amended by the Education Amendment Act 1990 (NZ).
s 550A  Education Act 1996 (UK).
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in the case of Ramsay v Larsen .'65 The judges said there that while it was not difficult to 
see how the doctrine had developed in the days when children were committed by their 
parents to the care of a tutor, it is now inconsistent with the statutory provisions which 
compel school attendance. The teachers are, in the latter current situation, acting under the 
authority of the state employer and not under authority derived from the parents.

Secondly, the very premise of parental authority on which “ in lo co  p a ren tis ” is founded 
survives only with significant qualification, as shown in G ill ic k ’s case.

Negligence is dependent upon a duty of care being owed. In this context this is by a school 
to its students, and a breach of that duty or a falling below a required standard of care. 
There is some argument for the concept of ‘in lo co  pa ren tis ’ providing a basis for assessing 
a school’s action or inaction which is alleged to have breached a duty of care. Examples of 
this application may be seen in the UK in Lyes v M idd lesex County C ou n cil166 and 
N ich o lson  v W estm oreland County C ouncil. In the latter the Master of the Rolls applied the 
test as ‘a reasonably careful parent looking after a family as large as 20’. These cases 
recognize the difficulties in translating a standard which applies within a home to a 
situation outside the home, such as one in a school. It may be for that reason that the 
doctrine of ‘in lo co  parentis  ’ has its significance today in moral terms and in some measure 
in consideration of the appropriate standard of care to be adhered to. In Richards  v State o f  

V ic to ria ,167 the leading Australian decision in which allegations of negligence in relation to 
failure to supervise students in the classroom were considered, the Full Court of the 
Supreme Court of Victoria was led to some extent by the doctrine. The judges there noted 
that during school hours a child is beyond the control and protection of his parents and is 
placed under the control of a teacher who is ‘in a position to exercise control over him and 
afford him, in the exercise of reasonable care, protection from injury’. This was so even 
though the plaintiff was 16 years old and was clearly competent to take action himself. The 
court was of the view that factors such as impulsiveness and lack of full appreciation of

165

166

167

(1964) 111 C LR  16.
(1963) 61 L .G .R . 443 and The Times, October 25, 1962 respectively. 
[1969] V R  136.
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risks, which are characteristic of adolescents, meant that it could not be said that he was not 
in need of protection from his teacher. This view, espoused by the High Court, was 
adhered to by the Full Federal Court of the Australian Capital Territory in E l Sheik v 
Austra lian Capital Territo ry  Schools A u thority .168 In this case the plaintiff was a 15-year- 
old student who suffered serious injury as a result of a play fight with another student, 
which took place at a school run by the ACT Schools Authority. The allegations of 
negligence were based on lack of supervision and policies and procedures to reduce the 
likelihood of injuries to students. On the question of whether schools owe a duty to prevent 
any incidents which may cause harm to their students, the court held that to be an 
impossible task in the school ground setting. For the majority, Willcox J said:

An educational authority can, and should, prevent rough ‘horse play’ incidents going on for 

a significant time or escalating into a level o f violence that is likely, under normal 

circumstances, to constitute a danger to life and limb; but it seems to me that is all it can do.

Although I accept that an educational authority has a duty to take reasonable steps to protect 

students from significantly violent behaviour, or from prolonged unwelcome physical 

attention, I do not think it can realistically be said that the duty extends to protecting an 

apparently normal 15 year old boy from receiving, over a short period o f time, playful kicks 

from his friend, even painful playfight kicks.

3.3 O n W hom  D oes L iability  R est? M ay N ew  Z ealand School A uthorities Be
Sued?

Any discussion of the potential for liability of school authorities must necessarily involve a 
consideration of the legal status of school boards of trustees and the Crown in relation to 
the provision of education. Schools are established pursuant to the education acts of 1964 
and 1989 to discharge the state’s function of education. Education is a ‘public function’. 
Boards of trustees of schools are Crown entities appointed pursuant to the Education  A c t  

1989 (N Z )  to control and manage schools on behalf of the state. It is statutorily mandated

(2000) FCA  931 (11 July 2000).

84



that students attend school during the years of compulsory education, from 6 to 16.169 The 
legal and practical effect of the status of school boards as public bodies using public 
resources is that they have a responsibility to adhere to and pursue public standards and 
community goals. As a separate legal entity, a board of trustees is empowered to fulfill 
legal functions in its own capacity, for example to enter into contracts and to sue and be 
sued. It has both public law and private law responsibilities. As a Crown entity, a school 
board’s provision of public education is monitored and reviewed through mechanisms such 
as the Education Review Office, established pursuant to the Education  A c t 1989 (N Z ).  It is 
this aspect of public accountability and control which raises the question of whether school 
boards may be sued for their actions or the Crown should be joined as defendant. Broadly, 
the Crow n Proceed ings A c t 1950 (N Z )  provides that the Crown, which would include 
Crown entities, is able to be sued in civil proceedings as an ordinary citizen. In deciding 
whether a Crown entity is acting as an agent of the Crown the ‘control’ test is considered to 
be of importance. The determinative factor is the nature and the degree of the control 
which the Crown exercises over it. Despite the mechanisms for public accountability 
provided by the Education A c t 1989 (N Z ),  the Act expressly invests school boards and 
school principals, in ss 75 and 76, with complete discretion to control and manage the 
school as they think fit, subject to the general laws of New Zealand. This autonomy 
supports that argument that it is the school board of trustees which should be sued rather 
than a plaintiff attempting to establish Crown liability. Unlike the actions in recent years 
where plaintiffs have sought to hold the Crown liable in tort for the actions of social 
workers the education cases even prior to 1989 have been primarily against the school 
authorities. In one case, where the Attorney-General was joined as second defendant, 
M cG u in n  v B oard  o f  Trustees o f  Pa lm erston  N orth  Boys H ig h  S choo l & the A ttorney -

s 20  Education Act 1989(NZ).
For example, in deciding whether Land Corporation Limited, a state-owned enterprise, should be 
treated as ‘the Crown’ for the purposes o f s 9 o f the State-Owned Enterprises Act 1986 (NZ), in Te 
Heu Heu v Attorney-General [1999] 1 NZLR 98 (HC).
For example, Hobday v Timaru Girls High School Unreported Judgment o f the High Court o f New 
Zealand, Christchurch Registry, Tipping J , 10 June 1994, C l 8 /93.; Edwards v Onehunga High 
School [1974] 2 NZLR 238 (C A ); M & R v Syms & The Board of Trustees of Palmerston North Boys 
High School Unreported Judgment o f the High Court o f New Zealand, Palmerston North Registry, 
M cGechan J, 5 December 1990, CP 302 & 303/90.
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G enera l,172 * Goddard J of the High Court dismissed the action against the first defendants 
and did not address the claim against the Attorney-General. In 1997, an action was taken 
against the principal and the board of Mahurangi High School by seven plaintiffs for 
damages in respect of their alleged sexual abuse by a teacher and sports master. They 
joined the Crown as defendant. The matter was settled confidentially by the Crown for an 
undisclosed sum. It is of significance that the Crown seemed to accept responsibility in 
part because the alleged cause of action arose before the establishment of the autonomy of 
school boards of trustees by the Education  A c t 1989 (N Z ).

Their status as Crown entities means, however, that as public actors school boards are 
subject to accountability in public law through judicial review, and these public law actions 
will be discussed within the context of Part III. They are bound by the provisions of the 
New Zealand B ill o f  R ights A c t 1990, also discussed in Part III, in the context of the impact 
upon students’ rights of measures taken by schools to achieve a safe environment.

3.3.1 W ho M ay Be L iable in the C om parative Jurisdictions?

In the comparative jurisdictions of the US, the UK and Australia, the control and 
management of state education is seen primarily as a state or local government function.

In the US, control of public education is within the ‘reserved powers’ of the States within 
the US Constitution. While the Department of Education was established by the 
Congressional A c t 1979 (US) to centralize a national policy on education, the providers of 
state education pursuant to that policy are the local education districts. As the right to 
public education is exercised by the State, denial of that right is a violation of s 1983 of the 
C iv il R ights A c t 1871 (U S ), for which school districts may be held liable. Similarly, actions 
in private law, for example in the tort of negligence, are taken against the appropriate 
school district.174

172

173

174

(1997) 2 NZLR 60.
This action is discussed in Chapter Five.
Though there is some protection afforded by sovereign immunity. Refer Chapter 3.4.5.
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In the UK, the responsibility for the provision of state education rests with the head 
teachers and governing bodies of schools, which are maintained by and accountable to local 
education authorities.175 Actions by students will in most cases be against the governing 
body with the local education authority joined as defendant. As public actors, school 
authorities are bound by the provisions of the Human R ights A c t 1998 (U K ).

In Australia, the provision of public education has been a state responsibility since 1901 
and commonly a plaintiff seeks to establish liability in negligence against the state. In the 
landmark case of In trov ign e  v The Com m onw ealth,176 which imposed on school authorities 
a non-delegable duty of care to ensure the safety of students, the Commonwealth was held 
to be liable as occupier. The school was within Australian Capital Territory even though it 
was operated at that time by the New South Wales Department of Education pursuant to an 
inter-governmental arrangement.

3.4 A ctions in C om m on L aw  T aken by S tudents against School A uthorities

In Australia, the United Kingdom and the United States, school authorities have long been 
held to owe a duty of care to their students in respect of their physical safety within the 
school environment. In all three jurisdictions, there is a significant body of case law which 
provides that school authorities may be liable for damages to students who have suffered 
harm as a result of physical injury, for example in sports, in the classroom and science 
laboratories and on school trips. This is not the situation in New Zealand, where 
compensation in respect of personal injury is determined by the accident compensation 
regime, introduced by the A cciden t Com pensation A c t 1972 (N Z ).  The scheme is in its 
present form contained in the In ju ry  Prevention , Rehab ilita tion  and Com pensation A c t  

2001 (N Z ). This Act, like the original Act and all intervening legislation, contains a bar 
which prevents a person taking action for compensatory damages where the harm suffered

The School Standards and Framework Act 1998 (UK).
(1982)150  C LR 258.
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is personal injury. The effect is that school authorities in New Zealand have long been 
shielded from students’ actions for damages arising directly or indirectly out of personal 
injury. However, it does not follow that, in principle, school authorities may not be found 
to owe a duty of care to their students, or that there has been no breach of such duty. 
Because the legislative provision for compensatory cover does not include mental injury 
not arising from a physical injury, it has been held that actions for damages for that type of

1 "70harm, as well as exemplary damages, may still be permitted. The basic common law 
concepts relating to negligence liability remain the same as in the other jurisdictions. 
However, as a result of the protection afforded to schools by the accident compensation 
regime from common law liability in respect of student injury, there has been no litigation 
so far in this area.

New Zealand courts have therefore not been required to consider the issues relating to 
negligence in the school setting, for example the extent of a duty of care owed and the 
standard of care required by school personnel. Any discussion of the potential for school 
liability in negligence must necessarily be speculative and based on the jurisprudence of the 
comparative jurisdictions. The value of such speculation is that in the current climate there 
are indications that it will not be too long before an action in negligence against school 
authorities will be before the courts. It is suggested that it is timely to recognize the issues 
and responsibilities for the following reasons:1/9

1. There is now a body of case law in New Zealand where courts have been prepared 
to award exemplary damages.

2. In recent years courts in New Zealand have been more willing to award damages for 
mental injury not arising from physical injury. Compensation for emotional harm 
and distress, and psychiatric harm is not covered by the scheme and thus not subject 
to the bar. In a significant number of cases the courts have been prepared to award

177
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Now s 317 IPRCA 2001 (NZ).
The availability o f these types o f damages is discussed later in Chapter Four.
The issue o f damages in New Zealand is examined in detail in Chapter Four below.



damages for psychiatric harm arising from sexual abuse. This is therefore clearly 
a possibility when an action against school authorities for sexual abuse committed 
by school personnel is considered.

3. In the recent ‘sexual abuse cases’, such as S v The A tto rney -G enera l and W  v The 

A ttorney-G enera l, the Court of Appeal has upheld the view of the High Court
that the commencement of the limitation period may be redefined to allow actions 
to be pursued outside the limitation period prescribed by the Lim ita tion  A c t 1950 

(N Z ).  The reality is that when sexual abuse takes place during childhood and the 
teenage years it may not be until adulthood that the victim discovers the harmful 
effects and has the ability to act upon them. Clearly, this may be the case with 
students who suffer abuse while at school. As a result, school authorities today may 
be faced with a risk of liability for the actions of their employees which lasts for 
an indeterminate period.

3.4.1 A n A ction against School A uthorities F ounded on the T ort o f N egligence

School liability based on negligence is dependent upon breach of a duty of care and could 
be on either or both of two bases. Potentially, a school could be liable directly for its 
failure to act. It could also be liable vicariously through the action or inaction of its staff. 
Vicarious liability is generally considered to be the only principle by which a person could 
be liable for the torts of others and is well established within the comparable jurisdictions. 
However, the question of whether an employer institution, such as a school, could be liable 
for the actions of others where no lack of care can be attributed to it, and even where the 
acts complained of were intentionally criminal, has recently been the subject of a decision 
of the High Court of Australia. This principle, known as a non-delegable duty of care, first 180 181 182

180 For example, L v Robinson [2000] 3 NZLR 49 9 ; 5  v The Attorney-General, Unreported Judgment o f 
the High Court o f New Zealand, W ellington Registry, Ronald Young J, 1 February 2002 , C P253/96; 
and W v The Attorney-General, Unreported Judgment o f the High Court o f New Zealand, Wellington 
Registry, Sm ellie J , 3 October 2002, C P42/97.

181 Unreported Judgments o f the Court o f Appeal, Blanchard, Tipping, McGrath, Anderson, Glazebrook 
J J ,  15 July 2003, C A 43/02 and C A 227/02 respectively.

182 Discussed below in the context of a non-delegable duty o f care, and vicarious liability.
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enunciated in the High Court of Australia in the case of The Com m onw ealth  v In trov ign e ,183 

will be examined below.

Until recent years, actions against schools which were framed in negligence have been 
largely taken by students who have suffered physical injury. More recently, such actions 
have been taken by students who have suffered mental injury from what has been termed 
‘educational malpractice’. Also relatively new is the proposition that schools may be liable 
for non-physical injury resulting from bullying or harassment where it is demonstrated that 
they failed to take remedial action in the knowledge of such potentially harmful behaviour.

Support for liability in tort on the latter basis may be taken from remarks made by the court
1 84in the UK case of W alker v Derbyshire County C o u n c il Becky Walker, a student who 

was disabled by cerebral palsy, sued her local education authority for damages for 
negligence on the basis that her school had failed to protect her from bullying by other 
students. During her school years she was intimidated, mocked and insulted by a group of 
students at her school. As a 20-year-old law student she requested an apology from the 
school. When this was not forthcoming she took action against the school in the tort of 
negligence for damages on the basis that the school had failed to protect her from other 
students. The court declined her claim on the facts, deciding that the alleged incidents of 
bullying were not so intense and long-standing that a teacher could have anticipated the 
psychiatric damage for which she claimed compensation. Importantly, however, in its 
judgment the court said that it saw no reason why as a matter of law a student could not 
recover damages where it was found that the school failed to take reasonable care. In the 
UK also, in 1996, the London Borough of Richmond upon Thames made an out-of-court 
payment of 30,000 pounds to compensate 20-year-old Sebastian Sharp for bullying which 
he alleged took place during his schooling. His argument was that it had traumatized him 
to such an extent that it had affected his career. He claimed that the school, in failing to 
deal with the bullying, had jeopardized his health and safety. ~ More recently in the UK in

(1982) 150 C LR  258.
(1994) Nottingham County Court July 13, reported in Childright Bulletin 108, p 3 and 109, p 6. 
Guardian Weekly, M anchester, 24 November 1996.
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the case of B radford -Sm art v West Sussex County C ou n cil,186 the Court of Appeal there 
considered that a school owes a duty of care to prevent bullying within the school environs. 
However, it denied liability in that case as the evidence showed that the bullying had 
occurred outside the school.

All liability in negligence is based on the simple principle of ‘neighbourhood’ stated by 
Lord Atkin in D onoghue v Stevenson. 187 The proposition, which is essentially that a person 
should be liable for harm caused by his or her carelessness, was couched by Lord Atkin in 
the following terms:188

The rule that you are to love your neighbour becomes in law, you must not injure your 

neighbour, and the lawyer’s question “Who is my neighbour?” receives a restricted reply.

You must take reasonable care to avoid acts or omissions which you can reasonably foresee 

would be likely to injure your neighbour. W ho then in law is my neighbour? The answer 

seems to be -  persons who are so closely and directly affected by my act that I ought 

reasonably to have them in contemplation as being so affected when I am directing my 

mind to the acts or omissions which are called in question.

While the tort of negligence has developed exponentially since that judgment, the simple 
principle remains: that a person or body is liable if they breach a duty of care they owe to 
an injured party and that breach was the cause of the injury. For a case in negligence to be 
established three elements must be proved:

• That the defendant owed the plaintiff a duty of care;
• That the defendant was careless in the discharge of that duty in that they failed to 

exercise a standard of care which would be expected in those circumstances;
• That the plaintiff suffered an injury, compensatable at law, which was caused by the 

defendant’s carelessness.

186

187
[2002] EW CA  C iv.7. See Chapter 3.4.4. 
[1932] All E R  Rep I (HL), [1932] A .C .562.



It is clear that the same general principles that apply to private individuals govern the 
liability of public bodies such as, in this case, school authorities. However, it is also clear 
that in assessing whether to impose a duty of care there will be policy considerations which 
will need to be addressed in considering the liability of a public body. This will be the case 
when considering the novel concept, especially in New Zealand, of a duty in respect of 
actions of others within the school context. In considering the liability of a public authority 
such as a school, there may also be specific problems in establishing an appropriate 
standard of care. In other jurisdictions which are more familiar with actions in negligence 
against school authorities, the principle of ‘in lo co  p a ren tis ’ has been applied in an attempt 
to establish this standard.

Further, owing to the nature of schools as public authorities, it is important at the outset to 
distinguish between a private action to recover damages, based on a private cause of action 
such as negligence, and an action in public law to enforce the due performance of public 
and statutory duties.190 In the context of the consideration of school liability in respect of 
matters such as bullying and abuse, it may be that the division becomes blurred where a 
cause of action may exist not only in negligence but also under anti-discrimination 
legislation (this has occurred in the US in cases such as Franklin  v G w innett191 and Davis  v 
M on roe  County B oard  o f  Education  ). This type of liability will be considered below

{ QOunder a separate heading. '

The potential for action against school authorities in public law within the context of 
students’ rights must also be considered separately. Such consideration is in Part III. * 526

For example, Gregory v Rangitikei District Council [1995] 2 N ZLR 208.
A distinction made sharply by Lord Browne-W ilkinson o f the House o f Lords in the action against 
school authorities for professional negligence in X (Minors) v Bedfordshire C .C .M 995] 2 AC 633. 
503 U .S. 6 0 2 (1 9 9 2 ).
526 U.S. 6 2 9 (1 9 9 9 ).
Chapter Five.
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3.4.2 The D uty o f C are -  Proxim ity and Policy C onsiderations

The test of reasonable foreseeability based on the ‘neighbourhood’ principle enunciated by 
Lord Atkin was refined as a two-stage test by Lord Wilberforce in the House of Lords in 
Anns v M e rton  London B orough  C ou n cil,194 While this test has largely been abandoned in 
the UK, its continued application in New Zealand was evidenced in South P a c if ic  

M anufactu ring Co. Ltd. v New Zealand Security Consultants & Investigations L td }95 

Essentially it means that having found that there is such a relationship of proximity that the 
defendant could reasonably have foreseen that the plaintiff may suffer harm from its 
carelessness, the next question is whether there are any policy reasons which may serve to 
limit, negate or reinforce the scope of such a duty. In determining the existence or 
otherwise of a duty of care, issues relating to policy have assumed significance in New  
Zealand courts.

A modern statement of the judicial view in New Zealand of the imposition of a duty of care 
is by Richardson P of the Court of Appeal in The A tto rney -G enera l v P rin ce  and 

G ard in er: 196

The issue is whether a claim in negligence may lie. The ultimate question is whether in the 

light o f all the circumstances o f the case it is just and reasonable to recognise a duty o f care 

by the defendant to the plaintiff. That depends on consideration o f all the material facts in 

combination. It is an intensely practical question. For almost 20 years, and drawing on 

Anns v Merton Borough Council [1978] AC 728, we have found it helpful to focus on two 

broad fields o f inquiry. The first is the degree o f proximity or relationship between the 

alleged wrongdoer and the person who has suffered damage. That is not a simple question 

o f foreseeability as between parties. It involves consideration o f the degree o f analogy with 

cases in which duties are already established and reflects an assessment o f the competing

[1978] AC 728 (HL).
[1992] 2 NZLR 282. Note that the proximity test as an essential inquiry into the existence o f a duty 
o f care was rejected by the High Court o f Australia in Sullivan v Moody (2001) 183 A L R  404 . This 
is in favour o f the more conservative approach o f developing the categories o f liability in negligence 
through a consideration o f the different sorts o f cases which may give rise to a duty o f care.
[1998] 1 NZLR 2 6 2 ,2 6 8 .
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moral claims. The second is whether there are other policy considerations which tend to 

negate or restrict —  or strengthen the existence o f —  a duty in that class o f case.

And, in considering the role of members of the Department of Social Welfare, and whether 
imposing a duty of care would encourage them to adopt a more cautious and defensive

197approach to duties, Richardson P went on to say:

. . .  But like lawyers and doctors, social workers are professionals. At that triggering step 

(and at other steps) they should be expected to have shouldered willingly a standard o f 

reasonable skill and care that their private sector counterparts were expected to discharge.

198The policy issues raised by the appellant in The A tto rney -G en era l v P rin ce  & G ard iner 

against the imposition of a duty of care on social workers employed by the Department of 
Social Welfare, and by the first respondent, for such a duty, are relevant to a consideration 
of a school’s duty. The appellant argued that:

• The ability to sue will not undo alleged damage;
• The risk of being sued will not raise the level of consciousness or care of those 

involved (in that case, officers involved in the adoption process);
• The risk of being sued will not improve internal departmental systems’ 

accountability and control beyond those which are already in existence;
• Allowing people to sue would lead to a significant diversion of funds and resources 

away from areas of public concern;
• The plaintiff’s complaint was unsuited to the adversarial litigation process years 

after the fact.

[1998] 1 N Z L R 2 6 2 , 272. 
[1998] 1 N Z L R 262 .
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The policy arguments presented by the first respondent were along the lines (as appropriate 
here) that:

• The officers should have skill and expertise to be working in such an area;
• Their skill and expertise are relied on in a matter of great importance to a child’s 

life;
• The recognition of a duty would not be ‘expansive’ or ‘indefinite’.

While the above case was concerned with whether officers of the Department of Social 
Welfare owed a duty in respect of the adoption process, there is a clear analogy with the 
school context. Teachers are placed in positions of trust and protection in respect of their 
students. Their actions have the potential to affect a child’s life immeasurably. As 
discussed above, there is a duty, imposed on school principals by s 77 of the Education  A c t 

1989 (N Z ), to take some action where there is a concern in relation to the child’s progress 
and relationship with others within the school environment. There is a strong argument in 
favour of a duty of care based on these factors.

In the recent New Zealand cases where negligence has been alleged against the Attorney- 
General, S v The A tto rney -G enera l and W  v The A tto rney -G en era l,199 the High Court had 
no difficulty in establishing that the Department of Social Welfare owed a duty of care to 
children who were within its care and control. The plaintiffs claimed damages for the 
mental injury allegedly suffered as a result of their sexual abuse by foster parents in whose 
care they had been placed. In both cases, because the families of the children were unable 
to look after them themselves, the State, through the Department, clearly had an obligation 
to ensure the children were properly looked after. In S it was held that even though the 
Department chose not to commit the plaintiff as a ward of state but nominated a foster 
parent to look after him, the State nevertheless undertook supervision and care of him. This 
was evidenced by the officers from the Department’s monitoring of the foster home, their 
reporting on the plaintiff’s health and welfare, and conduct at school, and their other actions * &
199 Unreported Judgments o f the High Court o f New Zealand, Wellington Registry, Ronald Young J

& Sm ellie J , 1 February 2002 and 3 October 2002, C P253/96 and C P42/97 respectively.
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which clearly established a relationship of sufficient proximity for a duty of care to exist. 
Such a duty, the judge found, enhanced rather than undermined the statutory obligations of 
the State under the various enactments which had effect, such as the Infants Act 1908 (N Z ) 

and the Social Welfare Act 1925 (NZ). In W v The Attorney-General, Smellie J approved of 
the test for imposition of a duty as above and further added that the proximity between the 
plaintiff and the superintendent of child welfare was clearly established by s 16 of the Child 

Welfare Act 1925 (NZ), which provides:

(1) On the making o f an order committing any child to the care o f the Superintendent 

as hereinafter provided, the Superintendent shall have and may exercise, to the 

exclusion o f all other persons, the same powers and rights in respect o f that child 

as if he were the guardian o f the child appointed by the Supreme Court under the 

provisions o f Part I o f the Infants A ct 1908.

Although these two decisions were appealed by the Crown on other issues, the appeals 
were not directed at this finding so it was not reviewed by the Court of Appeal.

Clearly, within the school environment the relationship of care and control does not exist to 
the same extent. The diminution of ‘in loco parentis’ in terms of the school/student 
relationship, previously considered to govern the responsibilities of a school towards its 
pupils, reflects this view. However, the negligence cases in the comparative jurisdictions 
show that the absence of this type of relationship does not mean that a school does not owe 
a duty of care to its students. Furthermore, the principle of ‘in loco parentis’ has had 
impact upon consideration of the extent of the duty in deciding an appropriate standard of 
care.

Ronald Young J, in S  v The Attorney-General, raised some policy considerations with 
which some analogy may be drawn with the school context. In his view, the defendant’s 
argument that to allow liability may open the ‘floodgates’ for such litigation did not stand 
scrutiny. He said:200

Unreported Judgment o f the High Court o f New Zealand, Wellington Registry, Ronald Young J, 1
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As to the floodgates argument it is o f course impossible to know how many children were 

placed with families and suffered sexual and physical abuse. And it is difficult to know 

how many were in a similar or analogous situation to the Plaintiff. Part o f the floodgates 

argument is that if  significant numbers of claims are made this may change social work 

practice in unattractive ways. This case is concerned with a statutory regime and social 

work ‘norms’ o f 30-40 years ago o f little relevance to today. I f  social work practice did 

allow large numbers o f children to be sexually and/or physically abused by State approved 

caregivers then (subject to an historical perspective) some remedy seems appropriate. The 

proposition that because there may have been many (I stress ‘may’) poor decisions resulting 

in much harm to children as a reason to avoid responsibility is not convincing.

In W, Smellie J simply stated that in his view there could not be any reason telling against 
the imposition of a duty. He said:" ‘On the contrary it would be unthinkable in a civilized 
society for the reverse to be the case’.

It has often been the case, however, that policy grounds have led courts to decline to 
impose a duty of care on a public authority. This was particularly clear in the US in the 
1970s’ educational negligence or ‘malpractice’ actions. In a number of those actions, 
policy considerations assumed a priority which resulted in the courts’ declining to allow a 
duty of care on the part of school authorities. Arguments relied upon by the defendants, 
among others, were that to allow a duty would open the courts to a flood of litigation (the 
‘floodgates’ argument referred to above), and that this would lead to the diversion of school 
resources, already limited, from buying books to payment of insurance premiums and 
damages. This view was expressed by the California Court of Appeal in P e te r W  v San 

Fran cisco  U nified  Schoo l D is tr ic t:203 * 64

February 2002, CP 253/96, at para 194.
Unreported Judgment o f the High Court o f New Zealand, W ellington Registry, Sm ellie J , 3 October 
2002, C P43/97 at para 88.
O f which three o f the most notable were: Peter W. v San Francisco Unified School District 60 
Cal.A pp.3d.814, 131 C al.Reptr.854 (1976); Hoffman v Board of Education of the City of Hew York
64 App. Div.2d. 369; N .Y .S.2d .99 (1978); and Donohue v Copiague Union Free School District 95 
M isc.2d 1 ,4 0 8  N .Y .S. 2d 584 (1977).
131 Cal Reptr 854 (1976), 861.
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To hold [public schools] to an actionable ‘duty o f care’ , in the discharge o f their academic 

functions, would expose them to the tort claims -  real or imagined -  o f disaffected students 

and parents in countless numbers. They are already beset by social and financial problems 

which have gone to major litigation, but for which no permanent solution has yet appeared.

The ultimate consequences, in terms o f public time and money, would burden them -  and 

society - beyond calculation.

In the US also, a similar argument against liability generally was advanced by the attorney 
acting for the school board in Davis  v M o n ro  County B oard  o f  Education .204 That view 
was embraced by the dissenting opinion of the court, in which Kennedy J said:

The only certainty following from the m ajority’s decision is that scarce resources will be 

diverted from educating our children and that many school districts, desperate to avoid Title 

IX  peer harassment suits, will adopt whatever federal code o f student conduct and discipline 

the Department o f Education sees fit to impose upon them.

Inevitably, policy considerations will be a factor in considering the liability of a public 
authority such as a school, particularly where the cause of action is novel, such as 
educational negligence, or in the present case. While the above considerations weigh 
against liability, an equally compelling argument in terms of school safety is that the 
possibility of litigation has a positive effect on school safety practices and procedures. In 
the comparative jurisdictions, where students are unconstrained by the New Zealand 
accident compensation bar against compensatory damages for personal injury, ' the threat 
of litigation is undeniably a factor in schools’ instituting and maintaining safety procedures.

The research undertaken, in New Zealand and the comparative jurisdictions, into bullying 
and harassment in schools frequently indicates that school authorities could be taking more 
preventative and pro-active measures in this area.206 This finding adds weight to the policy 
argument in favour of imposing a duty of care, that of deterrence. In New Zealand, health 526

526  U.S. 629 [134 Educ.L.Rep.477] (1999). This case is discussed in Chapter Five in the context 
o f a school’s liability for sexual harassment based on US anti-discrimination provisions. 
Discussed, in the context of damages, in Chapter Four.
Refer Chapter Two. See also Part IV , Chapter Ten.
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and safety legislation which imposes criminal sanctions on authorities, including schools, 
where harm is suffered as a result of an unsafe physical environment, arguably encourages 
emphasis on physical safety at the expense of emotional safety. Being faced with the 
threat of liability in respect of factors which threaten emotional safety may encourage more 
schools and education authorities to take a serious stand on behaviour which threatens this 
type of safety also. This means putting in place policies and procedures to ensure the 
detection and deterrence of harassing-type behaviour, and acting upon them. Ideally this 
should have the effect of appropriate treatment of incidents without the need for the 
complainant to resort to litigation.

In the UK, in the context of intellectual injury, the House of Lords has taken the view that 
policy considerations serve to strengthen, rather than to preclude, a duty of care. This view

1/ jOwas first taken by their Lordships in 1995 in X  (M in o rs )  v Bedfordshire County C o u n c ilf  

In that case the House of Lords was called upon to determine applications by various 
defendant Local Education Authorities to strike out the claims of three plaintiffs. The 
plaintiffs were students seeking vicarious liability of their education authorities for the 
negligence of their schools and members of advisory teaching services. The students 
alleged that the various learning disabilities which they suffered had been undiagnosed by 
those acting on behalf of their school authorities, and therefore they had received 
insufficient remedial education services. Lord Browne-Wilkinson, who delivered the 
majority decision in that case, said:209

A school which accepts a pupil assumes responsibility not only for his physical well-being 

but also for his educational needs. The education o f a pupil is the very purpose for which 

the child goes to the school. The head teacher, being responsible for the school, him self 

comes under a duty o f care to exercise the reasonable skills o f a headmaster in relation to 

such educational needs. I f  it comes to the attention o f the headmaster that a pupil is under- 

performing, he does owe a duty to take such steps as a reasonable teacher would consider

Health and Safety in Employment Act 1992 (NZ). However, the Health and Safety in Employment 
Amendment Act 2002 (NZ) now includes criminal liability for workplace stress.
[1995] AC 633, and the decision o f the House o f Lords in Phelps v London Borough of 
Hillingdon [2000] 3 W LR  776 , which followed.
[1995] E L R  404 , 451.
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appropriate to try to deal with such under-performance. To hold that, in such 

circumstances, the head teacher could properly ignore the matter and make no attempt to 

deal with it would fly in the face, not only of society’s expectations o f what a school will 

provide, but also o f the fine traditions o f the teaching profession itself. I f  such head teacher 

gives advice to the parents, then ... he must exercise the skills and care o f a reasonable 

teacher in giving such advice.

In respect of the above passage, which Lord Browne-Wilkinson identified later as the single
9 1 f)most significant of the case, he said: ~

It is quite important that where what has gone wrong is due not to the individual 

shortcomings o f the doctor, the teacher, or the psychologist but to the system within which 

he is asked to operate, the liability should be that o f the employer or the organizer for 

permitting such a system to be operating. What has been breached is the duty o f care owed 

directly from the education authority or the proprietor o f the school to the child who has 

been taken in.

The view that policy considerations do not necessarily defeat a duty of care in such cases 
was reinforced by the House of Lords in Phelps v London  B orou gh  o f  H illingdon . There 
the centra] issue before the Lordships (a seven-judge panel) was whether it could be said 
that a person employed by an education authority to carry out professional services could 
be held to owe a duty of care to a student, and whether the education authority could be 
held vicariously liable in the event of breach of that duty. The Court of Appeal had 
previously decided against a duty of care on the basis that to create such liability would 
severely hamper the school authorities in performance of their statutory duties, and thus 
adversely effect the provision of education.212 Their Lordships did not agree. In the House 
of Lords the principal objection to support a denial of a duty of care was the ‘floodgates’ 
argument. Lord Nicholls said he was ‘not persuaded’ by those fears. He said: ‘To deny the

(1996) Address to the Education Law Association on “The X  Case: Implications for Education 
Lawyers”, The Cavendish Conference Centre, 14 November, quoted in Robinson, J . (1997) 
“Damages for academic under performance: pupils as plaintiffs” Education and the Law, Vol 2, p 93. 
[2000] 3 W L R  776 . This case was heard together with Anderton v Clwyd County Council, Gower 
v Bromley London Borough Council and Jarvis v Hampshire County Council.
Phelps v London Borough of Hillingdon [1999] 1 W L R  500  (CA).
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existence of a cause of action is seldom, if ever, the appropriate response to fear of its 
abuse’. Lord Clyde said further: ‘Nor should it inspire some peculiarly defensive attitude
in the performance of [teachers’] responsibilities ... On the contrary it may have the healthy 
effect of securing that high standards are sought and secured’.

In New Zealand it may be argued that the principles contained in the National 

Administration Guidelines that direct schools to ‘provide a safe physical and emotional 
environment’214 which are deemed to be incorporated into every school charter,215 lead to 
the prima facie conclusion that schools may owe such a duty. Section 77 of the Education 

Act 1989 (NZ), which requires a principal to take reasonable steps to ensure that students 
get good guidance and counselling and that their parent are told of matters which may be 
impeding the student’s educational progress and their relationships within the school, 
strengthens this conclusion. While s 77 does not have the force of statutory duties, it is 
reasonable to conclude that it is supportive of a common law duty of care. A similar 
argument is provided by Articles 28 and 29 of UNCROC (above), which New Zealand 
Crown agencies are bound to recognize by virtue of its ratification (Tavita v Minister o f  

Immigration [1994] 2 NZLR 257 per Cooke J).216

3.4.3 A D uty o f  Care: A ustralia

It is well settled by case law in Australia217 that a duty of care may be owed by a school to a 
student in respect of injury occasioned through some educational activity or as a result of 
lack of supervision. The landmark case there was Richards v State o f  Victoria. There a 
16-year-old male student suffered brain damage and spastic paralysis as a result of an 
altercation with another pupil in the classroom. The teacher was present at the time and

[2000] 3 W L R  790 , 809.
Given effect by ss 60A  and 61 Education Act 1989(NZ), repealed and substituted by the Education 
Standards Act 2001 (NZ) as s 61(2). Refer Chapter 3.2.3.
See Chapter One.
Refer Chapter 3.2.
For example, State o f New South Wales v Moss Unreported Judgment o f the New South W ales Court 
o f Appeal, 24 M ay 2000 , CA 40626/98 ; Warren v Haines (1986) Australian Torts Reports 80-014. 
Richards v State o f Victoria [1969] V R  136.
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ignored the scuffling which took place in the back of the classroom while the teacher was 
writing on the blackboard at the front. It was alleged that the teacher took no steps to 
intervene on this occasion and that there was evidence which indicated that the teacher had 
failed to maintain discipline in the class on previous occasions. The Full Court of Supreme 
Court of Victoria said as follows:219 220

W e are o f the opinion that it is now clearly established by authority that in general a school 

master owes to each o f his pupils whilst under his control and supervision a duty to take 

reasonable care for the safety o f the pupil ...

His Honour was, however, careful to ensure that the duty owed by a school was within the
920general law relating to the imposition of a duty on any person or body:"

The duty o f care owed by a teacher required only that he should take such measures as 

in all the circumstances were reasonable to prevent physical injury to the students. This 

duty not being one to ensure against injury, but to take reasonable care to prevent it, 

required no more than the taking o f reasonable steps to protect the plaintiff against risks 

o f injury which ex-hypothesis the teacher should have foreseen . ..  it is now clearly 

established by authority that, in general, a schoolmaster owes to each o f his pupils, 

whilst under his control and supervision, a duty to take reasonable care for the safety o f 

the pupil. It is not, o f course, a duty o f insurance against harm but a duty to take 

reasonable care to avoid harm being suffered.

So, while knowledge and thus foreseeability of harm is clearly essential to the existence of 
a duty, they must be combined with the absence of reasonable steps towards avoidance of 
harm. In the context of harm perpetrated by either other students or teachers within the 
school environment, the extent of the duty could be considered in two contexts: first, 
whether a school has taken effective measures to protect students generally from acts of 
violence and abuse of which it is aware within the school environment; secondly, whether 
school authorities have responded effectively to complaints of violence, bullying or abuse 
causing or likely to cause harm to a student in a particular case.

219 [ 1969] V R  136, per Winneke C J at p 138.
220 [1969] V R  136, 138.
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In Australia, originally the duty was described judicially as placing an obligation on 
teachers and school employees to ensure that children in their care are supervised. This was 
clearly demonstrated in W arren v H aines. In that case a 15-year-old girl was picked up 
and dropped on her back by the school bully. The latter’s general bullying activities were 
well known to the school and the incident took place in the playground when there was a 
teacher supervising. In the lower court the plaintiff succeeded and was awarded damages. 
However, on appeal, while the court accepted that there was a duty on the school to provide 
adequate supervision of the students, the judges held that there was no breach of duty on 
the part of the school in that instance. The court was of the view that as the actions of the 
bully occurred within a very short span of time, there was no opportunity for the teacher to 
have intervened. The rule which emerges is that where there is behaviour occurring of
which the school has or ought to have knowledge, a duty is owed to take remedial

222measures. This was also demonstrated by Kitto J in Ram say  v Larsen, when he said:

The breach o f duty which the plaintiff alleges is a failure to take such precautions for his 

safety on the occasion in question as a reasonable parent would have taken in the 

circumstances. It is indisputable that in general a schoolmaster owes his pupil a duty o f that 

order.

3.4.4  A D uty o f Care: U nited K ingdom

In line with courts in Australia and the US, courts in the UK have been required to consider 
relatively frequently the extent of a duty of care owed by schools in respect of personal 
injury to students. The test which has generally been applied is that the school must do 
whatever is reasonable in the circumstances to protect students or to promote their welfare. 
As elsewhere, the traditional view was that the duty was derived from the notion that 
teachers stood in the place of parents, as stated in the classical test laid down by Lord Esher * *

(1987) Aust Torts Reports 80-115.
(1964) 111 C LR  27.
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22 ?in Williams v Eady: ' ‘The schoolmaster was bound to take such care of his boys as a 
careful father would take of his boys’. However in the school context, where teachers are 
required to supervise not a few children but sometimes hundreds in the school playground, 
the court held that ‘in loco parentis’, at least as a standard was not very helpful or relevant 
and that it was preferable to use the ordinary language of the law of negligence.223 224 225

In the context of injury suffered on school trips or on the sports field, the courts have 
balanced factors such as the social utility of the act engaged in and the risk involved against

225the degree of supervision provided. In Van Oppen v Clerk to the Before Charity Trustees 

Balcombe LJ of the Court of Appeal quoted with approval the remarks of Boreham J at first 
instance:226

There are risks o f injury inherent in many human activities, even o f serious injury in some.

Because o f this, the school, having the pupils in its care, is under a duty to exercise 

reasonable care for their health and safety. Provided due care is exercised in this sphere, it 

seems to me that the school’s duty is fulfilled.

In the context of the duty of a school in respect of bullying and harassing behaviour by 
other students, while it may be the case, the question is not so much directed at whether the 
school afforded reasonable supervision, but at whether the school had a duty to act in the 
knowledge of such behaviour.

It is now well established, in the House of Lords in X (Minors) v Bedfordshire CC, and 
Phelps v Hillingdon London Borough Council,227 that schools may owe a duty of care in 
respect of the ‘intellectual safety’ of their pupils. Courts in the UK therefore are not 
constrained in consideration of the concept of a duty of care in negligence in novel 
circumstances. Previously, local education authorities had been protected to some extent by 
their nature as public bodies, and courts had declined to hold that they owed a duty of care

223 (1893) 10 T .L .R . 4 1 ,4 2 .
224 Beaumont v Surrey County Council (1968) 66 L G R  580.
225 [1989] 3 A11ER 389.
226 [1989] 3 A11ER 389, 410-412 .
227 [ 1995] 2 AC 633, & [2000] 3 W L R  776.
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on grounds of policy. The view adopted by the House of Lords in the above cases, 
however, has been attributed to the general trend towards acceptance of public school 
authorities as providers of a consumer service accompanied by attendant consumer 
liability. Whatever the impetus which underlies such reasoning, it is likely, in view of the 
attitude of the House of Lords, that school authorities owe a similar duty in respect of 
factors which threaten student safety, such as bullying A recognition that bullying 
behaviour constitutes a serious threat to student safety and ultimately to the right to 
education, and that schools have a definite responsibility in this regard may be seen in 
recent DfEE Circulars, particularly DFE Circular 8/94 Pupil Behaviour and Discipline, 

and DfEE Circular 10/99 Social Inclusion: Pupil Support. The former states 
unequivocally:2̂ 0

Bullying or other forms or harassment can make pupils’ lives unhappy, can hinder their 

academic progress, and can sometimes push otherwise studious children into truancy ...

School staff must act -  and importantly be seen to act firmly against bullying . . .  Individual 

members o f staff must be alert to signs o f bullying and act promptly and firmly against it.

Failure to respond to incidents may be interpreted as condoning the behaviour.

The latter says that schools need to be clear in their policies and strategies to deal with the 
prevention of and sanctions for bullying behaviour. It directs school governing bodies to 
review school policy on bullying regularly and states that school prospectuses should 
explain the arrangements whereby pupils can report instances of bullying in confidence. 
Further, the now DfES again emphasized the legal responsibilities of schools in dealing 
with bullying among pupils in its recent publication entitled ‘Bullying, Don't Suffer in 

Silence’ which sets out the different forms bullying may take, and gives detailed guidance 
to schools on strategies to deal with such behaviour.

See Chapter 3.4.2 above and Greenwold J.(2 0 0 0 ) “Lawyers in the classroom: the new law of 
educational negligence’ Education and the Law, Vol. 12 No 4, pp 245-248 .
The UK Department for Education and Employment, previously the Department for Education. 
D fEE Circular 8/94, paras 55 & 56.
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Clearly the above circulars do not impose a duty of care. Rather they set expectations 
regarding the policies and procedures to be adopted by school authorities. They are all 
indications, nonetheless, that a court may hold that a school has failed in a duty owed to a 
pupil where members of a school staff are aware, either through a student’s complaint or 
through witnessing the behaviour, that bullying or another form of harassment is occurring, 
the school has not responded appropriately, and a pupil has suffered physical or 
psychological harm as a result. While anecdotal evidence suggests that there have been 
many actions threatened against schools in private law in this context, most have not 
been carried out. However, failure to be alert to bullying and to investigate and take action 
against the perpetrators may subject a school to judicial review in public law, as seen in R v 
Solihull B C  e x p  W.231 232 233

Recently, the question of whether a school may be held to have breached a duty of care 
owed to a student by its failure to prevent harm caused by other students at the school, was 
considered by the English Court of Appeal in the case of B radford-Sm art v West Sussex  

County Council. ' * There the plaintiff, Leah Bradford-Smart, had sought damages from the 
defendant council for psychiatric injury caused by bullying by other students while she was 
a pupil at Ifield Middle School (a school for which the defendant was responsible). The 
Court of Appeal had to consider whether a school owes a duty to take reasonable care to 
protect a student from bullying by other students, even if the bullying occurs off the school 
premises. The plaintiff alleged that she was bullied at the school from 1990 to 1993, as well 
as out of school and on the school bus. The facts showed that in June 1992 the school had 
received some adverse publicity in the local newspaper when it was reported that another 
mother had withdrawn her child from the school, alleging that her daughter had been 
bullied at school for three years and that the school had been aware of it. In essence the 
court held that the school’s duty to its students exists only while they are within the school 
and that a school cannot be expected to protect its students at all times. The judges held 
that as the facts showed that the bullying had taken place outside the school, on the estate
231 For example, one o f the headlines o f a type which appear in U K papers reasonably frequently,

“Parents seek ruling by judge to stop bullying ” The Daily Telegraph, London, U K, 23rd March 2000.
232 [1997] E L R  489, Q BD .
233 [2002] EW CA  Civ 7.
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where the plaintiff lived and on the public bus going to and from school, the school had not 
breached a duty of care. They held that the inquiries which are relevant to a determination 
of what a reasonable school might be expected to do are whether it was foreseeable that 
failure to intervene would result in harm to the student, what was the seriousness of the 
potential harm and whether there were practical and effective steps the school could have 
taken. The court said that it considered the duty of care extended only to preventing 
bullying within the school and to take effective defensive measures. In that case the school 
had taken measures to protect Leigh while she was in the school but they could not 
reasonably be expected to extend that protection to outside the school also.234 *

3.4.5 A D uty o f Care: T he U nited  States

There are two factors which distinguish the scope of a school’s duty of care in the US from 
that in the other comparative jurisdictions. First, the issue of the extent to which school 
authorities in the US owe a duty of care to their students is overarched by the common law 
concept of sovereign immunity. This means that schools, as government entities, enjoy 
some immunity from lawsuit, such immunity varying from state to state. It is beyond the 
scope of this work to consider such immunity in respect of each state. However, here are 
two examples: in Mississippi, educators are immune from liability if and only if they used 
ordinary care in controlling and disciplining students; ‘ in South Carolina, liability is 
prevented for a loss resulting from the ‘responsibility or duty including but not limited to 
supervision, protection, control, confinement, or custody of any student ... except where 
the responsibility or duty is exercised in a grossly negligent manner’.236

This may be contrasted with the Australian cases o f Reynolds v Haines Unreported Judgment o f the 
Supreme Court o f New South W ales, 27 October 1993, 15185/1988 and Trustees o f the Roman 
Catholic Church for the Diocese of Bathhurst v Koffman & Anor (1996) A TR  81-399 in which the 
Supreme Court and the Court o f Appeal o f New South W ales held respectively that in a situation 
where there is a foreseeable risk o f harm from children being unsupervised, a school’s duty o f care 
may extend outside school grounds and outside school hours.
Mississippi Tort Claims Act, Miss. Code Ann. ss 11-46-1 et seq (Supp. 1999).
S.C.Code Ann. ss 15-78-60 (25) (Supp.1999).
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In a ;onsideration of whether a duty exists, the responsibility for protection and safety is 
cle:ar.y derived from the principle of ‘in loco parentis’ Because schools share a special 
relationship with students, who have been entrusted to their care by their parents, a duty of 
ordinary care or acting as a prudent person would, in similar circumstances, arise. This 
view  is reflected in the words of the New York Court of Appeal in Mirand v City o f  New 

York. ' ‘The duty owed derives from the simple fact that a school, assuming physical 
custody and control over its students, effectively takes the place of parents and guardians’.

Secondly, faced with the volume of litigation against schools, US courts have been careful 
to emphasize that a school is not required to be the insurer of the safety of its students to 
any greater extent than a prudent parent would in the circumstances. A duty of care arises 
wher. there are special circumstances within the school’s knowledge. This is to be 
contrasted with the Australian principle that a school owes a non-delegable duty, 
established by The Commonwealth v Introvigne. ~ The US view is, however, in accord 
with the Australian ‘supervision’ cases, for example Warren v Haines.237 238 239 240 241 242 It is that a school 
must adequately supervise activities of students taking into account their age, the nature of 
the activity and thus the attendant foreseeability of the likelihood of harm. In relation to a 
special duty, arising from extraordinary circumstances, the courts have been reluctant to go 
further than the test of reasonable foreseeability, holding that a special duty exists only 
where school personnel have assumed a more specific obligation. It seems that to create a 
special duty and thus a higher standard of care, school employees must hold themselves out 
to the specific individual as their special protector, and that individual must rely on that 
representation. Even in the case where a high school student was shot by an intruder in a 
school hallway during a break between classes, it was held that the plaintiff had failed to 
establish negligent supervision. The court said that the high school did not owe a special

237 For a general discussion o f the place o f ‘m loco parentis’ today see Chapter 3.2.6.
238 637 N.E.2d 263 [92 Educ.L.Rep.957] 614 N .Y .S. 2d 372 (Ct.A pp.1994) at p.375.
239 (1982) 150 C LR  258. However, the extent o f the non-delegable duty o f care has now been 

questioned by the Australian High Court in New South Wales v Lepore; Samin v Queensland; Rich v 
Queensland (2003) 195 A LR  412 , refer Chapter 3.4.6.

240 (1987) Aust Torts Reports 80-115.
241 Malik v Greater Johnstown Enlarged School District, 669 N .Y. s.2d 729, [124 Educ. L. Rep 1025]

( N .Y. App. Div. 1998).
242 Redd v Springfield Twp. School Dist., 631 N.E. 2d 1076, [90 Ed.Law Rep. 781] (Ohio App. 1993).
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243duty to protect the student even though school security was provided. It said that a 
school exercises due care if it provides adequate supervision in the circumstances and it is 
not required to supervise all students at all times. However where a school possesses 
knowledge of a danger, for example a disturbed and aggressive child, then it exercises 
proper supervision only by taking specific procedures for the protection of other 
children.244 Thus, it is of significance to the question of whether a duty is owed whether 
there is demonstrated an expectation that harm could occur. A school was held not to be in 
breach of a duty in respect of a student who suffered injuries as a result of an altercation 
with another student in the passageway. The plaintiff had alleged that the board was 
negligent in its supervision of students. However, the court found that as the students had 
been acquainted for several years and had not previously had any physical or verbal 
dispute, the school could not have foreseen the event.245

The courts have been clearly of the view that the duty does not, in normal circumstances, 
extend to outside the school grounds. So that when a female high-school student was 
sexually assaulted after accepting a ride with other students, the school was not liable. This 
was even though the plaintiff had argued that the school was at fault in that the events 
occurred because of the school’s failure to inform her of a cancelled band practice. In 
similar vein to the above case, the court said that because the plaintiff had accepted a ride 
from someone she knew, even if there had been supervision the event could not have been 
forseen by the school official.246

Horrifying events faced by schools in the US in recent years have led to the increased focus
9 4 7on prevention of school violence on a large scale. There is, however, a recognition that

Dickerson v City of New York, 684 N .Y . S. 2d 584 , [132 Ed Law Rep. 875] (N .Y . App. Div.
1999).
J.N. by and through Hager v Bellingham School District No.501, 871 P.2d 1106, [90 Ed. Law 
R ep.834] (Wash. App. 1994).
Dadich v Syosset High School 111 N .Y .S. 2d 341 (N .Y. App. Div 2000).
Frederick v Vermilion Parish Sch.Bd. 112 So .2d 208 [149 Educ.L.Rep. 953] (La.Ct. App. 2000).
See (1998) “Early Warning Timely Response: A Guide to Safe Schools” United States Department of 
Education and US Department o f Justice.
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bu'lying and other types of harassing behaviour in many instances are the underlying 
factors leading to these events, and that prevention of these factors is crucial.

In matters concerning teachers engaging in inappropriate sexual misconduct with students, 
courts in the US have been keen to impose liability on school authorities where it is 
demonstrated that school personnel were aware of the conduct and, in failing to take 
remedial action, acted with ‘deliberate indifference’. Such liability has been imposed 
however, on the grounds of gender-based discrimination, not of negligence. The Supreme 
Ccurt has held that a right of action for damages is within the scope of Title IX of the 
Eaucational Amendments o f  1972 and s 1983 of the Civil Rights Act 1871 (US). School 
au:horities have been held liable on this basis also, when a student suffered harm as a result 
of sexual harassment by a peer, where it was shown that the school subjected the student to 
discrimination by showing ‘deliberate indifference’ to her complaints of the harassment.249 
These cases will be considered in relation to the potential for liability of a New Zealand 
school on the basis of the anti-discrimination provisions of the Human Rights Act 1993 

(NZ).250

Less successful on these grounds were students in an action against their school for its 
alleged failure to deal with incidents of bullying. Former elementary school students 
alleged that the school violated the Safe Schools Act (US) and thus violated their 
coustitutional rights. The students alleged they had been repeatedly harassed and threatened 
and mentally and physically assaulted on campus during school hours and that their teacher

2 51had failed to take action or precautions to protect them. ‘

Recently an allegation of negligence was combined with an action for violation of 
coustitutional rights in an action taken by former students in Ohio against their school

Franklin v Gwinnett 503 U.S. 60 (1992); and Gebser v Lago Vista Independent School District 524 
U.S. 274 [125 Educ.L.Rep. 1055] (1998).
Davis v Monroe County Board o f  Education 526 U.S. 629 [134 Educ.L.Rep.](1999).
Chapter Five.
Stevenson v Martin County Bd. Of Educ. 93 F. Supp. 2d 644 (E.D.N.C. 1999).
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2 52board, in Massey v Akron City Board o f  Education. ' The school board in that case had 
begun receiving complaints in 1985 relating to the inappropriate sexual conduct towards 
students of a recently hired teacher. Despite their knowledge of the teacher’s history of 
such behaviour and current inappropriate conduct and sexual contact with students, the 
board refused to remove the teacher until 1999. The action was based in part on the 
allegation that the school board had breached a duty of care owed to students in its retaining 
of the teacher. The court found for the students on the basis that the school had actual 
knowledge of the teacher’s conduct and was deliberately indifferent to it. This was in line 
with a previous decision in which the Iowa Supreme Court had held that the duty of a 
school in the context of hiring and retention of teachers was limited to exercising 
reasonable care in hiring individuals in positions where they could pose a threat of injury. 
In that case, Godar v Edwards, ' while recognizing that a duty of care may exist in respect 
of hiring employees, the court was careful to limit that duty to what the district knew or 
ought to have known.

3.4.6  A ustralia: ‘N on-D elegable D uty o f C are’

New South Wales v Lepore; Samin v Queensland; Rich v Queenland254

Three appeals from decisions of the appeal courts of New South Wales and Queensland 
have required the High Court of Australia to undergo a comprehensive re-examination of 
the principle which has long been applied by courts in that country known as a non
delegable duty of care. As they involved substantially the same issues and principles, the 
three appeals were heard together in the High Court. As a judgment of the highest court of 
New Zealand’s closest neighbour, it is of fundamental significance in a consideration of the 
potential for liability of schools here. All three cases involved the sexual abuse of students 
by teachers.

252

253

254

82 F. Supp 2d 735 (N.D. Ohio 2000).
588 N.W. 2d 701 [132 Educ. L. Rep. 173] (Iowa 1999). 
(2003) 195 A LR  412. ill
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In the first case, the plaintiff, Lepore, alleged that he had been sexually assaulted by a 
teacher while a seven-year-old student at a state primary school in New South Wales. The 
sexual assault was alleged to have taken place in the context of punishment, when he was 
sent to a storeroom for misbehaviour, asked to take his clothes of and his bare buttocks 
were smacked and fondled by the teacher. The teacher had subsequently been convicted of 
common assault in respect of the incidents, and had resigned from teaching.

In the second and third cases the female plaintiffs alleged the assault by the teacher 
occurred when they were pupils, aged between seven and ten years, at a one-teacher state 
school in rural Queensland. The alleged sexual assaults took place during school time in 
school rooms. The teacher had subsequently been convicted of sexual assault in respect of 
the incidents.

Two cases which involved sexually inappropriate behaviour by teachers towards students 
had earlier been decided by the US Supreme Court. These were Franklin  v Gwinnett and 
G eb ser  v L ago  Vista Independ en t School District, ' and they involved allegations of fault 
against the school authorities. In the Australian cases there were no such allegations. In 
the lower courts the quest for liability rested solely on the basis that the schools owed a 
non-delegable duty of care. Before the High Court of Australia the issue of vicarious 
liability was also raised. These cases could be distinguished from the previous US cases on 
the basis that the allegations were essentially different, not that the schools had acted in any
way which was blameworthy, referred to in the US as ‘deliberate indifference’ to the

0 _behaviour. The allegations were not based on discrimination, nor were they based on 
negligence on the part of the school. On the contrary, what the court was required to 
consider here was the liability of school authorities for the intentional torts of their 
employees. In each case a teacher had sexually assaulted the appellants at school and it 
was argued that this constituted a breach of the duty owed by the school authority to the 
appellants. There was a conflict of authority between the State Appeal Courts. In New 
South Wales in L ep o re  the majority of the Court of Appeal of that state had decided that the 255 256

255 503 U .S. 60 (1992) and 524 U .S. 274 (1998) respectively.
256 Chapter Five.
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school authority (the New South Wales State Government) was liable on the basis of a non
delegable duty of care. In Rich  and Sam in the Queensland Court of Appeal had decided 
against liability, holding that no such duty existed in respect of intentional torts committed

9 S7by employees. Before the High Court, in the words of Gleeson CJ:

‘The argument is that the [school] authority’s duty to take reasonable care for the safety of 

pupils, because it is non-delegable, may become a source o f liability for any form o f harm, 

accidental or intentional, inflicted upon a pupil by a teacher’ .

It is important to note that in the lower courts none of the plaintiffs had based their 
argument for liability on the vicarious liability of the school authority. In the intervening 
period since the proceedings had been commenced, vicarious liability had been argued as a 
basis for liability of employers for sexual assault committed by their employees in other 
common law jurisdictions. Recent decisions of the House of Lords, L ister  v H esley  H all 

Ltd, and the Supreme Court of Canada, Bazley v C urry  and Ja co b i  v Griffiths, had 
supported that approach. As a result, leave was given by the High Court for the 
appellants to argue vicarious liability as an alternative basis for school liability. Vicarious 
liability is considered under a separate heading below. ‘ With the exception of Gummow 
and Hayne JJ, each of the judges in the High Court delivered separate judgments. 
Essentially, each reviewed at the outset the existing law regarding the non-delegable duty 
of care as it relates to personal injury as a result of negligence. They then considered the 
application of this principle to damages for psychiatric harm as a result of the intentional 
tort of an employee.

It is a general principle in negligence, as discussed above, that a defendant’s duty of care is 
limited to situations where their conduct gives rise to a foreseeable risk of harm. In general 
terms it requires the person engaging in the careless conduct to have been able to foresee 
the risk of harm and to therefore be liable when harm occurs. One departure from the 257 258 259

257 (2003) 195 A LR  412 , 416.
258 [2002] 1 AC 215 ; [1999] 2 SC R  534 and [1999] 2 SC R  570  respectively. These cases are examined 

below in the context o f vicarious liability, at Chapter 3.5.
259 At Chapter 3.7.
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personal nature of this duty is vicarious liability where, in the employer/employee situation, 
an employer may be liable for a breach of that duty by an employer. In addition, and 
distinct from vicarious liability, the courts have long held that in certain situations there is a 
personal duty which has been described as ‘non-delegable’. One such situation in which 
courts, particularly in the UK, have held that an employer cannot divest him or herself of 
responsibility by entrusting of performance of their duties to others is in the relationship 
between hospital and patient. That the identification of the extent of the duty arises out of 
the particular relationship was explained by Lord Greene MR of the UK King’s Bench 
Division in G old  v E ssex  County C ouncil as follows:260

Apart from any express term governing the relationship o f the parties, the extent o f the 

obligations which one person assumes towards another is to be inferred from the 

circumstances o f the case. This is true whether the relationship be contractual (as in the 

case o f a nursing home conducted for profit) or non-contractual (as in the case o f a hospital 

which gives free treatment). In the former case there is, o f course, a remedy in contract, 

while in the latter the only remedy is in tort, but in each case the first task is to discover the 

extent o f the obligation assumed by the person whom it is sought to make liable. Once this 

is discovered, it follows o f necessity that the person accused o f a breach o f the obligation 

cannot escape liability because he has employed another person, whether a servant or agent, 

to discharge it on his behalf, and this is equally true whether or not the obligation involves 

the use o f skill. It is also true that, if  the obligation is undertaken by a corporation, or a 

body o f trustees or governors, they cannot escape liability for its breach, any more than can 

an individual, and it is not an answer to say that the obligation is one which on the face o f it 

they could never perform themselves.

This principle was applied to schools in the Australian case of The Com m onw ealth  v 
Introvigne.261 This case concerned a student who had suffered physical injury while in the 
school grounds but before the school day had begun. The plaintiff, a 15-year-old boy, had 
been with some friends swinging on the halyard attached to a flagpole. Without warning the 
‘truck’, a wooden disk at the top of a mast with holes for the halyard, fell on him and he 
suffered serious injury as a result. At the time the accident occurred all the teachers, but

260 [1942] 2 K B 293, 301-302.
261 (1982) 150 C LR  258.
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one, were attending a staff meeting to be advised of the death of the school principal. 
There were no teachers supervising in the playground, when in the normal course of events 
there would have been supervision at that time. The case was complicated by the fact that 
the particular high school involved, Woden Valley High School, was operated at the time 
by the New South Wales Department of Education, on behalf of the Commonwealth of 
Australia, pursuant to an inter-governmental arrangement. In support of Commonwealth 
liability the plaintiff pointed to the Education Ordinance Act 1937 (ACT) (AUS), whereby 
parents are obliged to have their children enrolled at a school ‘by or on behalf of the 
Commonwealth’.262

Mason J of the High Court of Australia considered the hospital relationship to be analogous 
with the relationship which exists between school authorities and students. This analogy he 
based on the immaturity and inexperience of students and their need for protection. Thus 
he imposed on school authorities the same non-delegable duty of care as described by Lord 
Greene MR above in Gold v Essex County Council.263 * This is in essence more stringent 
than a duty to take reasonable care, being a duty to ensure reasonable care is taken. In 
imposing such a duty on school authorities, Mason J took the lead from an earlier decision 
of the House of Lords, Carthmarthenshire County Council v Eewis 264 There the 
fundamental basis of imposing liability on a school for injury to a child because they ran 
out of an unlocked school gate was that the duty extended beyond simply appointing 
competent staff to a duty to ensure that reasonable care is taken of the children. This, he 
said, was a duty which could not be delegated. In Introvigne, Murphy J of the High Court 
of Australia found that as the Commonwealth had assumed the role of conducting the 
school:265

Education Ordinance Act 1937 (ACT) (Aus), ss 8 &  9.
[1942] 2 K B 293.
[1955] AC 549.
(1882) 150 C LR  258, 274-275.
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In terms o f the prevailing concepts o f duty, the Commonwealth became fixed with certain 

non-delegable duties:

1. To take all reasonable care to provide suitable and safe premises. The standard o f care must 

take into account the well-known mischievous propensities o f children, especially in 

relation to attractions and lures with obvious or latent hazards.

2. To take all reasonable care to provide an adequate system to ensure that no child is exposed 

to any unnecessary risk o f injury; and to take all reasonable care to see that the system is 

carried out.

In L epore, Gleeson CJ considered the principle of the non-delegable duty of care 
established by Introvigne, then made a fundamental distinction between that case and the 
present case as follows:266

A responsibility to take reasonable care for the safety o f another, or a responsibility to see 

that reasonable care is taken for the safety o f another, is substantially different from an 

obligation to prevent any kind o f harm . ..  Intentional wrongdoing, especially intentional 

criminality, introduces a factor o f legal relevance beyond a mere failure to take care.

Homicide, rape and theft are all acts that are inconsistent with care o f person or property, 

but to characterise them as failure to take care, for the purpose o f assigning tortious 

responsibility to a third party, would be to evade an issue.

The judge then pointed to the courts of the UK and Canada, which have analyzed the 
problem of the liability of a school authority for sexual abuse by their employees, in terms 
of vicarious liability. For the High Court to accept that schools owe a non-delegable duty 
of care, irrespective of notions of vicarious liability, in his view would be to impose a much 
more onerous standard than in those other common law jurisdictions. The potential 
responsibility of an employer who owes a non-delegable duty of care would be imposed 
irrespective of whether the employee was acting within the course of his or her 
employment. Accepting that a non-delegable duty of care has ready application to the tort 
of negligence, which relies on a duty to take care or to see care is taken, he said:267

(2003) 195 A LR  412 , 423.
(2003) 195 A LR  412 , 425.
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The proposition that, because a school authority’s duty o f care to a pupil is non-delegable, 

the authority is liable for any injury, accidental or intentional, inflicted at school upon a 

pupil by a teacher, is too broad, and the responsibility with which it fixes school authorities 

is too demanding.

Callinan J was in agreement with Gleeson CJ that the non-delegable duty of care could not
'yf.obe extended, from a failure to take care, to include intentional acts.

He then considered matters of policy relating to tortious liability which argue against 
imposing a non-delegable duty of care on a school for the intentional torts of its employees. 
In looking at the range of organizations on which liability has rested, and is likely to rest, 
he said that it would be wrong to assume that the persons or entities potentially subject to 
this form of tortious liability have ‘deep pockets’, or could obtain, at reasonable rates, 
insurance cover to indemnify them in respect of the consequences of criminal acts of their 
employees or independent contractors. In his view the potential for no-fault liability would 
be extensive, in light of the number of different types of organizations which provide care.

He then considered further reasons of policy which in his view argued compellingly against 
imposing a non-delegable duty in such cases:269

Furthermore, if  deterrence o f criminal behaviour is regarded as a reason for imposing 

tortious liability on innocent parties, three things need to be remembered. First, the problem 

only arises where there has been no fault, and therefore no failure to exercise reasonable 

care to prevent foreseeable criminal behaviour on the part o f the employee. vSecondly, it is 

primarily the function o f the criminal law, and the criminal justice system, to deal with 

matters o f crime and punishment . . .  Thirdly, by hypothesis, the sanctions provided by the 

criminal law have failed to deter the employee who has committed the crime.

(2003) 195 A LR  412 , 498. 
(2003) 195 A LR  412 , 425.

117



He thus concluded that there could be no liability in these cases through the existence of a 

non-delegable duty of care. As a final point, he said that were such a duty to be imposed in 

respect of acts of teachers, there would be an inconsistency between that and the test for 

liability of a school employed in respect of a criminal act by another pupil or by a stranger. 

In ths latter, liability is imposed only where it can be shown that there is some act or 

omisdon, some breach of a common law duty of care, by the school authorities or a person 

for whom they are vicariously liable.

McHugh J dissented on the issue of a non-delegable duty of care. He began by stating that 

as Introvigne had clearly established that school authorities owe a non-delegable duty of 

care to their pupils, this was not in issue. So, having accepted that such a duty exists, he 

did not differentiate between the present case, where the tort was intentional, and the 

negligence situation in Introvigne. Instead he considered that the issue in this case 

concerned the extent and nature of that duty. He said that the law of negligence from which 

Introvigne arose is concerned with a duty to take reasonable care to avoid a foreseeable risk 

of injury to another. It is not outside that ambit to then say that within the case of certain 

relationships more precise duties of care exist. Examples are the duty of an employer to 

provide a safe place of work, and the duty of school authorities to provide a safe 

educational environment. He saw these as positive duties which could thus be described as 

non-delegable. He extensively reviewed the Australian cases which had held in essence 

that a school owed a non-delegable duty in respect of negligence and he concluded that 

there was no material difference between those cases and liability for the intentional torts of
27 1others. He saw the duty in absolute terms:

In the present case, the State o f New South W ales by reason o f its compulsory education 

system had a duty to ensure that reasonable care was taken in supervising the activities of 

the plaintiff and protecting him from harm while he was on the school premises during the 

times that students were known to be on school grounds. The State purported to perform 

this duty in a number o f ways, one o f which was to employ the second respondent, M ichell, 270 271

270 For example, Geyer v Downs (1977) 138 C LR  91; Richards v Bryar (1977) 44 A L JR  174; and 
Richards v Victoria [1969] V R  136.

271 (2003) 195 A L R  412 , 455.
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to teach and supervise the plaintiff during the particular school periods. I f  M ichell failed to 

take reasonable steps to prevent injury to the plaintiff by another pupil or stranger, the State 

would have been liable on the principles laid down by this court in The Commonwealth v 

lntrovigne. Likewise, the State would have been liable if, by some negligent conduct on the 

part o f M ichell himself, the plaintiff had been injured. It makes no difference that the injury 

in this case was sustained by an assault even if  the assault had sexual overtones . . .  The duty 

o f the State was to take reasonable care for the safety o f the plaintiff, and the assault by his 

teacher breached the duty to take reasonable care o f him.

In response to the ‘floodgates’ argument McHugh J said that schools could guard against 

the imposition of liability by instituting processes which ensured early warning signs of 

offending, by inspecting classes without warning and prohibiting teachers from seeing 

students without the presence of another teacher, and suchlike.

In the view of Gaudron J, the issue was not whether a school owes a non-delegable duty, 

but rather related to the nature and extent of that duty. What that means is that if a school 

fails to take care to provide a safe environment and a child is injured as a result, then the 

school is in breach of its duty no matter who was at fault.272 While suggesting that a school 

would be in breach of a non-delegable duty if it failed to institute systems which would 

protect a child from abuse by an employee, she emphasized that in her view this was not a 

strict liability arising from the injury alone, but would rely on proof of a foreseeable risk of 

harm.

Gummow and Hayne JJ, also in contrast to McHugh J, found this case to be distinguishable 

from the situation in lntrovigne and the other preceding cases, where the action was based 

on negligence. While the duty was to take care, it did not extend to a duty to protect 

against all harm. In support of this view they made the following points:273

• To hold that such a duty exists in the absence of any fault would remove it from any 

connection with the law of negligence.

(2003) 195 A L R  412 , 440.
(2003) 195 A L R  412, 479.
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• Imposing such a duty in the absence of fault can have no deterrent effect.

• The imposition of such a duty would make any consideration of vicarious liability 

irrelevant in this context. In the view of commentator Vines, their expression of this 

view appears to be a reference to the attitude adopted by the same court in Sullivan 

v Moody where an action in negligence was dismissed on the basis that to allow it
9 7 Sin such circumstances would cut across the tort of defamation.

The approach of Kirby J was based essentially on policy considerations. He began by 

stating that, in general terms, the English and Canadian decisions (below) were led by the 

guiding principle that an employer of an employee who committed sexual abuse of children 

in the employer’s care should be treated, even in the absence of fault, as vicariously liable if 

there was a sufficiently close connection between the employer’s enterprise and the 

wrongful acts of the employee. They were concerned with dealing with the problem of 

sexual abuse of children by persons in whose care they were placed and affording an 

effective civil remedy for the harm suffered. He considered that the question raised in all 

such cases was concerned essentially with whether liability for the intentional wrongs of 

others could be brought home to a superior party who was best able to bear the risk. He 

thought that this was best dealt with by applying the principles of vicarious liability, as had 

been done by the English and Canadian courts. This was the approach he favoured here.274 275 276

The majority of the judges reached the conclusion that there could be no liability on the part 

of the school authorities based on a breach of a non-delegable duty of care. In their view 

the principle as set out in Introvigne was confined to negligence and could not be extended 

to intentional acts. In the school context the principle rests on the basis of the immaturity 

and vulnerability of the student and the duty of protection assumed by the school through 

the nature of compulsory education. It means that a school may not escape liability by

delegation of the duty where the injury suffered was due to a foreseeable risk. It does not

274 (2001) 183 A LR 404.
275 For a comprehensive discussion, see Vines, P. (2003) “Schools’ Responsibility for Teachers’ Sexual 

Assault: Non-Delegable Duty and Vicarious Liability” Melbourne University Law Review, Vol 
27(2), 612, 615.

276 (2003) 195 A LR  412 , 482.

120



mean that a school has an absolute duty to protect against all harm, as in this case, from the 

intentional criminal acts of employees.

In light of the above decision it is unlikely it that the principle of non-delegable duty of care 

would be embraced by a New Zealand court when faced with similar circumstances. The 

concept of a non-delegable duty of care survives in the negligence context where personal 

injury is involved, as in Introvigne. However, such an action would be likely in New 

Zealand only where the injury was psychological, in light of the accident compensation bar 

against seeking compensatory damages for personal injury. Where the claim is for 

exemplary damages or for compensatory damages for mental injury, it is suggested that a 

plaintiff would seek to establish a duty of care based on foreseeability of harm and 

proximity. A plaintiff is most likely to seek to hold school authorities vicariously liable for 

the careless action or inaction of others, on the basis that they knew or ought to have known 

and took no remedial action. These would be the same principles which apply in US cases 

such as G eb ser  v Lago Vista Independent School D istrict. An action against a school in 

respect of harm caused by a peer in terms of bullying or sexual abuse could be based on 

similar principles of negligence: that the school knew or ought to have known and failed to 

take action. They were therefore in breach of a duty of care owed to the student. In such 

case the principles would be essentially the same as in the US Supreme Court case of Davis 

v M o nroe County B o a rd  o f  Education, although arising in a different cause of action. 

Actions of plaintiffs in respect of intentional torts such as assault and battery are most

likely to have their foundation in vicarious liability, following the principles established by
280the cases decided by the Canadian Supreme Court, Bazley v C urry  and Ja co b i  v Griffiths,

281and the UK House of Lords in L ister v H esley  H all Ltd. * 526

Chapter Four.
524 U.S. 274 [125 Educ.L.Rep. 1055] (1998) (for discussion refer Chapter Five).
526  U.S. 629 [134 Educ.L.Rep. 477] (1999) (for discussion refer Chapter Five).
[1999] 2 SC R  534, and [1999] 2 SC R  570  respectively. See below at Chapter 3.7 for a discussion 
o f these cases in the context o f vicarious liability.
[2002] 1 AC 215. See below for a discussion o f this case in the context o f vicarious liability.

121



3.4.7 B reach  of the Duty of C are

Deciding on any given set of facts whether a duty of care was breached necessarily 

involves consideration in law of the appropriate standard of care to be applied in the 

particular situation. In the school situation, the standard needs to be determined by taking 

two factors into account. The first focuses on the teachers and school employees and looks 

at the standard to be upheld by them as professionals. It is necessary, secondly, to consider 

the school situation in which not one, but often several persons are in a position of 

responsibility and trust towards many charges who are in need of protection.

• The Standard  of C are  of T eachers

The test for the standard of care required of a professional person was long considered to be 

established by the House of Lords in Bolam  v F r ie m  M anagem ent Com mittee. This test 

applied to the medical profession and was as follows:

He is not guilty o f negligence if  he has acted in accordance with the practice accepted as 

proper by a responsible body o f men skilled in that particular a r t . . .  putting it the other way 

round, a man is not negligent, if  he is acting in accordance with such a practice, merely 

because there is a body o f opinion who would take a contrary view.

This test, essentially that the standard is to be judged in accordance with the standard 

expected of and by other members of the profession, was for a long time adopted generally 

in New Zealand and the comparable jurisdictions. However, in recent years its usefulness 

has been brought into question. This is particularly due to cases where the court has been 

faced with conflicting opinions of experts in the particular profession as to the appropriate 

standard. When faced with such a situation, in Bolitho v City and H ackney H ealth  

Authority, ' the House of Lords considered whether the court could substitute its own 

view, to prefer one of the conflicting opinions to the other. Lord Browne-Wilkinson was of

[1957] 1 W L R 5 8 2 .
[1997] 3 W L R  1151.
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the view that it was not enough for a defendant to adduce that what he had done accorded 

with sour.d practice of the profession; but in addition it was necessary for them to 

demonstrate that such practice had a ‘sound basis’ in the situation. This view has been 

adopted ir. Australia in rejection of the Bolam  test, in Rogers v Whittaker and Naxakis v 

West General Hospital.284 285 In both cases the court was required to determine the 

appropriate standard of care for medical professionals. In the former the court held that the 

question is not whether the conduct accords with the practice of the medical profession but 

whether it conforms to what would be considered to be a reasonable standard of care in law 

generally. In the latter case the court held that it was up to the jury to decide that the 

defendant had breached a required standard of care even though the practice may have been 

in accordance at the time with practice accepted by a reasonable body of the medical 

profession. There are indications that New Zealand courts are of a similar view.286

A consideration of the standard of care to be adhered to by school teachers requires a 

further step, as above, which incorporates the situation in which teachers and school 

authorities are placed. In relation to a teacher, the question becomes: what is the standard 

which would be considered to be reasonable in that profession and to be reasonably 

expected of a person in the classroom or playground situation? In relation to school 

authorities the question to be asked is: what practices and procedures should have been 

implemented to enable adherence to a reasonable standard of care?

The attitude a New Zealand court is likely to adopt is that school teachers and 

administrators must act in a way that a reasonable professional person in that position with 

those responsibilities would be expected to act. Having ascertained, therefore, that a child 

has been harmed in some way as a result of inaction by the school, the question is then: 

could the school have reasonably been expected to act differently? It is clear that the 

multiplicity of tasks to be accomplished by teachers and in many cases the large numbers of

284 (1992) 109 ACR 625.
285 (1999) 162 A LR  540.
286 “Personal Injury Litigation -  a practical approach” A New Zealand Law Society Intensive, April 

2002, at p 52; B v Medical Council Unreported Judgment o f the High Court o f New Zealand, 
Wellington Registry, Elias J, 8 July 1996, 11/96.

123



children within their care, make the extent of a duty of care to be applied in a school 

situation difficult to establish. In Australia, the courts have been faced with a number of 

negligence cases against school authorities where a child has suffered personal injury in the 

school setting.287 288 289 290 291 In G ray  v N SW 2SS Grove J of the Supreme Court of New South Wales 

found that a school was liable for a pupil’s injuries where there was lack of supervision in a 

classroom over the lunch break. The classroom contained a known bully and there was a 

failure on the part of the school to devise and institute a reasonable system of supervision. 

Similarly in G ey er v D ow ns and Com m onw ealth o f  Australia  v Introvigne, where the 

students were harmed in a situation where there was no supervision, the court circumvented 

the problem of the appropriate standard of care to be applied by imposing a more strict non

delegable duty on the school. In G eyer, an 8-year-old student suffered serious head injuries 

as a result of being hit by a baseball bat in the school playground out of school hours. 

Although the school gates were open there was no supervision. The High Court of 

Australia held that the school knew or ought to have known that students were present on 

the school grounds at this time and should have arranged supervision. By not doing so they 

were in breach of their duty owed to the student. In Introvigne the student was injured in 

the school playground before the commencement of the school day and there was only one 

staff member supervising. The High Court of Australia essentially restated the decision in 

the previous case and found that the school had breached a duty of care.

Since Introvigne there are indications that where harm has been caused to a student by 

another student rather than an inanimate object, the Australian courts will take the view that 

knowledge of the potential for a student to cause harm to another and failing to take 

remedial action is of key importance in establishing a breach of duty. Courts have taken the 

view that a failure to discipline potential perpetrators of harm may give rise to liability if, 

on the balance of probabilities, disciplinary action would have prevented the injurious 

conduct. Thus, in the case of State o f  Victoria  v B y a r & Anor, the school was held liable

287 Most notably, Introvigne v The Commonwealth (1981) 32 A LR  251.
288 (1998) 300 NSW  17, Australian Current Law Reporter.
289 (1977) 138 CLR 91.
290 (1982) 150 CLR 258.
291 (1970) 44 A L JR  174.
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when a teacher had observed a student flicking paper pellets with a rubber band and had 

failed to take action to stop it. Another student was hit by one of the pellets and was 

injured.

Later, in Warren v Haines, a female plaintiff suffered serious injury when dropped on a 

concrete slab by a school bully. The liability of the school was overturned by the appeal 

court, which formed the view that even though there was a duty upon the school to provide 

reasonable supervision of the playground area, there was no breach in that case as the 

actions of the bully had occurred within a very short span of time and the teacher would 

have had no time to intervene. A similar view was adopted in the UK where it was held 

that the standard is that of a reasonably prudent parent judged not in the context of the 

home, where there are generally fewer children and less activity and opportunity for 

‘skylarking’, but within the school environment. On this basis the requirement to take all 

reasonable and proper steps to prevent pupils suffering injury is a demanding one. In the 

UK however, the courts have been consistent in rarely imposing liability for the acts of a 

third party. Following the general principle enunciated in the non-education case of Smith 

y Littlewoods Organization Limited, Lord Mackay stated the view that: 294

Unless the needle that measures the probability o f a particular result following from the 

conduct o f a human agent is near the top o f the scale, it may be hard to conclude that it has 

risen sufficiently from the bottom to create the duty reasonable to foresee it.

In that case also Lord Goff stated that in his view any affirmative duty to prevent deliberate 

wrongdoing by a third party should be strictly limited.

The idea that education providers will be in breach of a duty of care, where one student 

bullies another, only when they are careless in supervising the situation was behind the UK

(1987) A TR  80-115.
Lyes v Middlesex County’ Council (1963 L. G .R . 663, and Beaumont v Surrey County Council (1968) 
6 6 L .G .R . 580.
[1987] AC 241 , 261E-F .
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court’s decision in W alker v D erby sh ire County Council. The court declined Becky 

Walker’s claim on the facts. Essentially it decided that there was no breach of duty on the 

part of the school. The judge said that the alleged incidents of bullying were not so 

sufficiently intense and long-standing that a teacher could have anticipated the psychiatric 

damage for which she claimed compensation. While the court decided against Becky on the 

particular facts of her case, they did, however, state that there is no reason why as a matter 

of law a student could not recover damages where it was found that the school failed to take 

reasonable care.

In the recent case of B radford-Sm art v West Sussex County C ouncil296 the English Court of 

Appeal applied the test in Bolam  v F rie rn  B a rn et H ospital M anagem ent Com mittee and 

asked the question whether a responsible body of professional opinion would have acted in 

the same way as the school. The judges were mindful however of the approach of the
^ Q O

House of Lords in Bolitho  v City and H ackney H ealth Authority which says that a 

practice will not be reasonable simply because it is supported by expert opinion, if it 

appears not to be reasonable and responsible. They concluded that the school had not 

breached a duty owed towards Leah Bradford-Smart. The school, when they were aware of 

the bullying, had done whatever was within their power during the school day on the school 

grounds to protect Leah.

In the case of bullying or sexual harassment or sexual abuse, it is generally self-evident that 

the behaviour would have been ongoing and repetitive, thus causing psychological harm to 

the plaintiff. It seems more likely in such a case that a school would have had the 

opportunity to have knowledge of the behaviour and to take action to prevent it. If a 

teacher fails to intervene, or it can be shown that the school had inadequate or ineffective

Nottingham County Court, 13 July 1994 reported in Childright Bulletin 108 at p 3 and 109 at p 6. 
(reproduced in Rights Now! Vol 3 No 4 November 1995 at p 7). Discussed in the introduction to 
this Chapter.
[2002] EW CA  Civ 7. See Chapter 3.4.4.
[1957] 1 W L R 5 8 2 .
[1998] AC 232.
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procedures to deal with a situation, there is a greater likelihood of a court finding a breach 

of duty.

It is clear, therefore, that evidence that the school had knowledge and failed to act would be 

central to an action against school authorities in the tort of negligence in the context of 

bullying and harassment. The test used in Davis Monroe County Board o f  Education299 has 

obvious application. That is that a school which demonstrates deliberate indifference while 

having actual knowledge of events which had the potential to cause harm to a student could 

be said to have breached a duty of care. This liability was further based on the fact that the 

school board and officials were in a position to exercise substantial control over both the 

harasser and the context in which the known harassment occurred, so were in a position to 

take remedial action. In her decision in Davis, O’Connor J  referred to the potential for this 

being a breach of common law duty when she said:300

The common law, too, has put schools on notice that they may be held responsible under 

state law for their failure to protect students from the tortious acts o f their peers. In fact, 

state courts routinely uphold claims alleging that schools have been negligent in failing to 

protect their students from the torts o f their peers.

In cases in the US involving student injury at the hands of another student, courts there 

have looked closely at whether what has been termed ‘negligent supervision’ has been the 

cause, in determining whether a duty was breached. In cases where the injury occurred, in 

a short period of time in circumstances in which even the most intense supervision could 

not have prevented it, a New York court held that there was no breach of duty to 

supervise.301 The common theme remains that it is critical in determining the existence of a 

breach of duty for the plaintiff to establish that the school had actual or constructive notice * 115

526 U.S. 629 [134 Educ.L.Rep. 477] (1999).
She referred to cases such as Rupp v Bryant A ll  So .2d 658 (Fla. 1982) and Brahatcek v Millard 
School District 202 Neb. 86, 99 -100 , 273 N.W. 2d 680 ,688  (1979).
Janukajtis v Fallon 726 N .Y .S 2d 451 [154 Educ.L.Rep 912] (N .Y . App.Div 2001). This is similar to 
the view taken by Australian courts in cases such as Warren v Haines (1982) Aust Torts Reports 80-
115.
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of the dangerous conduct of the perpetrators of the harm.' In order to succeed in actions 

for personal injury, and there are indications that the same would apply in actions for 

distress and psychological damage, a plaintiff in a US court must be able to bring evidence 

to show prior or similar conduct on behalf of the harasser or bully. In Jackson  v Madison 

Parish School Board303 a student was pushed by another student against the wall of a 

stairwell during morning recess. As a result of the head injury suffered, she began to suffer 

seizures. The state appellate court affirmed the lower court ruling that there was no breach 

of supervisory duty on behalf of the teacher. The teacher was at the time positioned at the 

top of the stairwell and would have been unable to move to a point on the stairs where she 

could have broken up the altercation.

It must be remembered in this context that, in the US, state legislation generally provides 

statutory immunity from negligence unless a high standard of recklessness is proved. In 

order to circumvent that immunity it would be difficult at the outset for a student to succeed 

in an action in negligence unless they could satisfy the standard in Davis of ‘deliberate 

indifference’ or a wilful disregard for the safety of that student.

Inevitably, any discussion of the standard of care to be applied, and of the required element 

of causation are linked.

3 .4 .8  Causation

The third element which must be proved by a student to successfully maintain an action for 

damages is to show that the school’s breach of duty was a material causative factor. While 

that has not proved difficult in actions in the comparable jurisdictions in the case of 

physical injury, establishing that psychological harm was caused by a lack of care on the 

school is clearly more problematic. * 779

^09

302

303

Dean v Falconer Cent.Sch.Dist 688 N .Y .S . 2d 319 [134 Educ.L.Rep. 553] (N .Y. A pp.D iv.1999); 
Gibiser v LaSalle O r 685 N .Y .S. 2d 98 [133 Educ.L.Rep.223] (N .Y. App.D iv.1999).
779  So .2d 59 (La.App.2 Cir 2001).
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An analysis of the judgments of the courts in the US educational ‘malpractice’ cases, tends 

to the view that it was the difficulty in establishing causation, rather than policy 

considerations, which steered the judges away from imposing liability on school 

authorities. This is made clear by the decision of the California Court of Appeal in Peter W 

v San Francisco Unified School District which states:304

Unlike the activity o f the highway or the market place, classroom methodology affords no 

readily acceptable standards o f care, or cause, or injury. The science o f pedagogy itself is 

fraught with different and conflicting theories o f how or what a child should be taught, and 

any layman might — and commonly does— have his own emphatic views on the subject.

The ‘injury’ claimed here is the p la in tiffs  inability to read and write. Substantial 

professional authority attests that the achievement o f literacy in the schools, or its failure, 

are influenced by a host o f factors which affect the pupil subjectively, from outside the 

formal teaching process, and beyond the control o f its ministers. They may be physical, 

neurological, emotional, cultural, environmental; they may be present but not perceived, 

recognized but not identified.

W e find in this situation no conceivable ‘workability o f a rule o f care’ against which the 

defendants’ alleged conduct may be measured, no reasonable degree o f certainty that . ..  

plaintiff suffered ‘injury’ within the meaning o f the law o f negligence, and no such 

perceptible ‘connection between the defendant’s conduct and the injury suffered’ , as alleged 

which would establish a causal link between them with the same meaning.

It is arguable that in cases where what is alleged is psychological harm as a result of 

bullying or sexual or other harassment or abuse, the line of causation is clearer than in cases 

involving intellectual injury. However, in such circumstances difficulties in establishing 

causation will inevitably exist. Courts will have the responsibility of deciding the relative 

weight to be given to the evidence of expert witnesses. This is an especially difficult task 

when inevitably there will be conflicting opinions. 131

131 C al.Rptr.854 (1976), per Rattigan A J at p 860. Caldecott P J and Christian J  concurred.
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Generally courts in the comparative jurisdictions, which do not have the accident 

compensation system, have shown a readiness to find that schools are liable to physical
o n e

harm suffered by their students. School authorities have been held vicariously liable for 

the carelessness of their teachers in terms of their lack of supervision.306 * In the case of 

physical injury, once it is established that a school owes a duty of care, in most cases it will 

be relatively easy to link the harm to a school’s indifference or failure to deal effectively 

with the problem which caused it. In Australia, in cases involving physical injury where it 

was argued that the school had breached a non-delegable duty of care, the breach itself 

seems to have been sufficient to satisfy the line of causation. This was the case in The 

Com m onw ealth o f  A ustralia v Introvigne, where the High Court of Australia dismissed 

the argument relating to a fixed or predictable supervisory ratio.

Where the acts of another student directly caused the harm but the allegation of negligence 

is against the school, the case of R ichards  v State o f  Victoria308 is relevant on the causation 

issue. There the Full Court of the Supreme Court of Victoria noted that the issue for the 

jury to consider was whether there was anything which the teacher would reasonably be 

required to do which would have prevented the fight and thus the injury to the plaintiff. 

Similarly, in Victoria v B ry a r,309 the High Court of Australia upheld a jury’s verdict that 

that State was responsible for the injury suffered by a student as a result of another 

student’s firing of a paper pellet with a rubber band, on the basis that the teacher had 

observed this practice and had done nothing to stop it. The teacher’s inattention had, in 

other words, caused the harm. There is a close relationship between these types of cases 

and cases where bullying is involved, so the same tests may be used. It is essential then to 

the plaintiff’s success in these types of cases in Australia that they be able to prove that 

having knowledge, the school should have increased supervision and such vigilance would 

have prevented the injury. In this context, the proof of breach of duty and the link of

For example, in Australia, Ramsay v Larsen (1964) 111 C LR  16; Richards v State of Victoria [1969] 
V R  16; Introvigne v The Commonwealth (1981) 32 A LR  251.
Ramsay v Larsen (1964) 111 C LR  16.
(1981) 150 C LR  258.
[1969] V R  136.
(1970) 44 A L JR  174.
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causation are clearly closely interrelated, both requiring consideration of the standard of 

supervision required.

Courts in the UK also have had difficulty in establishing, in the school context, the extent 

to which the duty of supervision is related to causation. In 1955 in C arm arthenshire County 

C ouncil v Lewis, holding that there was no categorical duty to provide constant supervision, 

Lord Oaksey of the House of Lords noted:310

To hold that education authorities are bound to keep children under constant supervision 

through every moment o f their attendance at school . ..  is to demand a higher standard o f 

care than the ordinary prudent schoolmaster or mistress observes.

? / /This view was adopted by the UK Court of Appeal in Butt v C am bridgesh ire and Ely C C  

when it held the LEA was not liable to a ten-year-old student who was poked in the eye 

with a pair of scissors wielded by another student. It was held that the plaintiff was not 

able to prove that the harm resulted from a lack of supervision.

In the US in cases relating to personal injury where it is alleged that the cause was a lack of 

supervision on the part of the school, the courts have similarly looked at the sequential 

connection between the conduct of the school officer and the injury to the plaintiff. As in 

the UK and Australia, they have based the test for supervision on what would reasonably 

have been expected taking into account factors such as age, capacity, intelligence, handicap 

and inherent risks in the situation. In considering whether the breach of duty was the cause 

of the injury, US courts have used a two-fold test.' First, they have applied what has 

often been referred to as the ‘but for’ standard, as stated in City o f  C ed a r Falls v C ed a r  

Falls School D istrict: '  ' ‘A plaintiff must at a minimum prove that the damage would not 

have occurred but for the defendant’s negligence’. * 617

[1955] AC 5 4 9 ,5 5 9 .
[1970] 68 L G R  81, CA.
DeM itchell, T .A . [2002] “The Educator and Tort Liability: an in-service outline o f a duty owed” 
ELA  Notes, V ol 37, No 4, 3.
617 N.W .2d 11 (Iowa 2000), at p 17.
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New Zealand courts, like the US courts, have tended to require that the plaintiff show that 

the damage would not have occurred but for the defendant’s breach of duty.314 315 They have 

followed this test as applied in the UK in Barnett v C helsea  and K ensington H ospital
O I c

M anagem ent Committee. ~ There a person arriving at the emergency department of a 

public hospital suffering arsenic poisoning was not attended to promptly by hospital staff 

and subsequently died. The claim failed, even though a breach of duty was proven, on the 

basis that the arsenic poisoning was so far advanced, that death would have occurred in any 

event. The ‘but for’ test is a convenient starting point.

Alternatively, the courts have required that the plaintiff has demonstrated that the 

defendant’s negligence materially contributed to or materially increased the risk of harm.316 317 

This test is similar to that termed in the US ‘proximate cause’. ‘Proximate cause’ means 

that there must be evidence that links the injury directly to the failure of the teacher or 

school officials to act prudently in the situation. In order to determine this, it is important 

to consider whether the teacher could reasonably have foreseen the act or acts which caused 

the harm. Where it becomes difficult for a school to defend is where there was a situation 

with a known propensity for harm, such as known previous acts of violence by the 

perpetrator of the harm. It could then be said that as the teacher could have foreseen some 

harm would eventuate, their lack of intervention materially contributed to the harm. Even 

in this situation the court must have regard to the ability of the teacher to have intervened to 

prevent the harm. As the Supreme Court of Victoria in Australia remarked in R ichards  v 

State o f  V ictoria :*17

At the stage when the scuffling began, and more clearly so when the fighting began, both 

pupils had on the evidence lost their tempers. What could the [the teacher] have reasonably 

been required to do at such a stage which would have averted injury to the plaintiff? Was 

physical intervention on his part called for? There is no evidence before us as to the height 

or weight o f [the teacher] but it does appear that he was a young man o f approximately 25 

years o f age and was no match physically for either the plaintiff or [the other student], each

314 For example, Deloitte Haskins & Sells v National Mutual Life Nominees [1993] AC 774  (PC).
315 [1969] 1 K B 428.
316 This was the test used in the U K  in McGee v National Coal Board [1973] 1 W L R  1.
317 [1969] V R  136.
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of whom was approximately six feet in height and 12 stone in weight ... Might a jury not 

have concluded that any attempt by him to intervene physically would only have 

exacerbated the situation, let alone have resulted in some assault upon himself? At this 

stage would some form of verbal intervention have, on the balance of probabilities, served 

any useful purpose? Unless the jury was satisfied that some form of intervention 

reasonably open to [the teacher] would probably produce such a result, it could not properly 

find that his negligent failure to intervene was a cause of this occurrence.

In the present context, it is clear that there are reasonably straightforward tests, as discussed 

above, to be applied where the damage suffered as a result of the various forms of bullying

and harassment is physical. A sensible test is that supported by Australian authority in the
1̂8case of Chappell v Hart ' where McHugh J said: ‘If a wrongful act or omission results in 

an increased risk of injury to the plaintiff, and that eventuates, the defendant’s conduct has 

materially contributed to the injury that the plaintiff suffers whether or not other factors 

also contributed to that injury occurring’.

Generally, then, a plaintiff would succeed if they could show, first, that the damage would 

not have occurred had it not been for the defendant’s breach of duty and, secondly, that 

prior knowledge meant that the defendant’s breach materially contributed to the risk. This 

would be the case whether or not there were other factors which contributed to the harm. 

Clearly, in many situations which may be before the courts, there will be multiple causes of 

the damaging event. The question is whether the defendant’s actions contributed to the 

damage, not whether they were the primary cause. If there are other factors which 

contributed, this does not mean that the defendant may not be held to be liable, but it does 

afford the defendant the opportunity to seek contribution from the others,319 either through 

a third party procedure or proving the plaintiff to be contributorily negligent.

So, while establishing the link of causation on the particular facts may not be too difficult a 

matter where the damage is physical injury, it becomes harder where what is alleged is

[1998] 72 ALJR 1344. 
s 17(2) Law Reform Act 1936 (NZ).
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psychological harm as a result of bullying, or sexual harassment or abuse. May the same or 

similar tests be used in such cases?

Today, there is little to support the argument that liability should not be extended to include 

factors which are now recognized as being causative of long-term psychological harm. The 

‘sexual abuse cases’ in New Zealand and abroad are evidence to this trend and this was 

made clear by Kirby J of the High Court of Australia in State o f  New South Wales v 

Lepore :320

In Lister v Hesley Hall Ltd, the House of Lords held that, as a matter of legal principle, in 

the circumstances of the case, a school was liable for the acts of an employee who had 

sexually abused children at the school. It was responsible for the wrongs done to the 

children and for the damage they had suffered. In reaching their unanimous opinion to this 

effect, their Lordships were influenced by the approach taken by the Supreme Court of 

Canada to a similar question. In that Court, in Bazley v Curry, the liability of the employer 

of a childcare counselor, working in a residential home for children with behavioural 

disorders, was unanimously confirmed in respect of the wrongs done to, and damage 

suffered by, a child who was sexually abused by the employee ...

In my opinion, the common law of Australia on this subject marches in step with that 

pronounced by the final courts of the United Kingdom and Canada. A test similar to that 

adopted in those countries applies as the law of Australia.

3.4.9 Proving Causation in the Case of Psychological Harm

There has, in the last decades, been a new recognition of the potential for mental injury of 

abuse suffered as a child. There is also now recognition that in many cases this harm 

manifests itself later in the life of the victim. The current thinking on the seriousness of the 

potential for permanent damage caused by childhood abuse is described in an article 

appearing in the March 2002 issue of the Scientific American entitled ‘Scars That Won’t 

Heal: The Neurobiology of Child Abuse’. The article was written by a Martin H Teicher,

(2003) 195 A L R 412, 481.
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an associate professor of psychiatry at Harvard Medical School and it includes the 

following passage:321

It is hardly surprising to us that research reveals a strong link between physical, sexual and 

emotional mistreatment of children and the development of psychiatric problems. But in 

the early 1990s mental health professionals believed that emotional and social difficulties 

occurred mainly through psychological means. Childhood maltreatment was understood 

either to foster the development of intrapsychic defence mechanisms that proved to be self- 

defeating in adulthood or to arrest psychological development, leaving a ‘wounded child’ 

within. Researchers thought of this damage as basically a software problem amenable to 

reprogramming via therapy or simply erasable through the exhortation “Get over it”.

New investigations into the consequences of early maltreatment ... appear to tell a different 

story. Because childhood abuse occurs during the critical formative time when the brain is 

being physically sculpted by experience, the impact of severe stress can leave an indelible 

imprint on its structure and function. Such abuse, it seems, induces a cascade of molecular 

and neurobiological effects that irreversibly alter neural development.

Damages for psychological harm are frequently claimed after a long intervening period. 

Inevitably, this will give rise to substantial difficulties proving cause. Two steps are needed 

when the liability of school authorities is considered. Obviously proof that the school 

knew, or ought to have known of the behaviour, is crucial. So, in determining their 

liability, can it be said that but for their failure to intervene, the damage would not have 

occurred? Secondly, can it then be proved that the failure of the school to intervene 

amounted to a breach of duty, which materially increased or contributed to the risk of the 

psychological harm?

Where the harm occurred within a short period of time from the alleged causative events it 

is easy to impose both of the above tests. This may be seen in the US cases against school 

authorities for harm suffered as a consequence of sexual harassment. In Davis v Monroe

321 The following quotes from the article are taken from Knott, A. (2002) “Managing Sexual Abuse: A 
Lawyer’s Perspective” Paper presented at the 11th Annual Conference of the Australia and New 
Zealand Education Law Association, Brisbane, Australia.
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County Board o f  Education' the Supreme Court accepted the plaintiffs evidence that the 

uncurbed and unrestrained sexual harassment by a fellow student which she had suffered 

had severely curtailed her ability to benefit from her elementary education, lessening her 

ability to concentrate on her school work and causing her grades to suffer. It had a severely 

debilitating effect on her mental and emotional well-being, causing her to write a suicide 

note. The question was essentially, then, whether the behaviour of the school authorities 

had materially caused the above effects. The responsibility of school authorities in this 

regard was succinctly recorded in the Supreme Court in Franklin v Gwinnett County Public 

School as follows:322 323

The ability to control and influence behaviour exists to an even greater extent in the 

classroom than in the workplace, as students look to their teachers for guidance as well as 

protection. The damage caused by sexual harassment also is arguably greater in the 

classroom than in the workplace, because the harassment has a greater and longer lasting 

impact on its young victims, and institutionalizes sexual harassment as acceptable 

behaviour. Moreover, as economically difficult as it may be for adults to leave a hostile 

workplace, it is virtually impossible for children to leave their assigned school.

In the context of bullying, harassment or abuse, it is easy to contemplate arguments for the 

defense which bring the chain of causation into question. There are a multitude of factors 

in a person’s life which may influence their psychiatric health. Undoubtedly, it can be 

argued that family, environmental, genetic predisposition and other such factors contribute 

to psychological harm later in life. There is an analogy to be drawn here with the 

arguments which persuaded the US courts to decline actions for intellectual harm in the 

‘educational malpractice’ cases, such as in Peter W v San Francisco Unified School 

District324 and Donohue v Copiague Union Free School District.325 In those cases and 

others, one of the determinative factors against such a cause of action was that it was 

difficult to ascertain with any degree of certainty that the harm was caused by a breach of 

duty on the part of the school authorities. There is now an increased recognition of the

322 526 U.S. 629 [134 Educ.L.Rep. 477] (1999). Refer Chapter Five.
323 5 03 U.S. 60 (1992). Refer Chapter Five.
324 60 Cal.App.3d 814, 131 Cal.Rptr.854 (1976).
325 4 1 8 N.Y.S. 2d 375 (N.Y. 1979).
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long-term effects of harassing and abusing behaviour, sexual and otherwise. This 

understanding is to be balanced against the above arguments when it is alleged that 

psychological harm resulted from events occurring during a person’s school days.

In New Zealand in recent years, the High Court and the Court of Appeal have considered 

victims’ claims for psychological harm allegedly suffered as a result of sexual abuse which 

occurred in their childhood and early teens. These actions were not against the abusers but 

were based on the alleged negligence of the government agencies who were responsible for 

the well-being of the victims. There is a clear analogy which may be drawn between these 

claims and those which could be made against school authorities. In W v The Attorney- 

General and S v The Attorney-General,326 both plaintiffs claimed damages from the Crown 

for mental injury allegedly suffered as a result of sexual abuse by foster parents in whose 

care they were placed by the Department of Social Welfare, a government department.327 

In the former case it was established by expert evidence that the plaintiff suffered from 

psychiatric illness which severely limited her ability to function satisfactorily in everyday 

life. The defense argued that her early deprivation, her turbulent lifestyle, alcohol and drug 

abuse and other such factors were the real cause of her present condition. Before Smellie J 

was a large amount of specialist evidence, for example that given by Professor Brinsted, 

which said: 328

Research has consistently documented an association between the reporting of child sexual 

abuse and a very wide range of adult mental health problems including increased rates of 

depressive symptoms, increased rates of anxiety disorder, increased rates of anti-social 

behaviour and increased rates of substance abuse disorders. There is also evidence of 

increased rates of eating disorders, suicidal and self-damaging behaviour, post traumatic 

stress disorders and problems of sexual adjustment.

Unreported Judgment of the High Court of New Zealand Wellington Registry, Smellie J,3  October 
2002, CP 24/97; Unreported Judgment of the High Court of New Zealand, Wellington Registry, 
Ronald Young J, 1 February 2002, CP253/96, respectively.
These two cases are discussed above in Chapter 3.4.2 in considering a duty of care, below at Chapter 
3.7.2 in the context of vicarious liability, and in Chapter Four in the context of limitation, and the 
accident compensation bar against actions for compensatory damages for personal injury.
W v The Attorney-General at para 113.
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Referring to Professor Brinsted’s evidence, Smellie J said:

The above evidence supported as it is by the view of Dr Aranui-Faed satisfies me of the link 

between the sexual abuse the plaintiff suffered and the PTSD/BPD conditions which 

presently afflict her. Its effect was on balance exacerbated by the plaintiffs subsequent 

lifestyle but I find the sexual abuse she suffered and the circumstances under which it 

occurred had a significant if not dominant causative effect.

Similarly, in S v The Attorney-General, Ronald Young J found no reason to disagree with 

the expert evidence given in that case by Dr Crawshaw, a forensic psychiatrist. The latter 

stated the belief that there was strong evidence that the plaintiff’s adult problems with 

PTSD (post traumatic stress disorder) and his depression had their origins in his childhood 

and emotional, physical and sexual abuse.

In the Court of Appeal the Crown did not contest either judge’s finding on causation.330 

The message from both cases is both clear and logical. The courts will be prepared to 

accede to the weight of medical evidence in this regard.

The recent Canadian cases claiming damages from institutions for harm resulting from 

sexual abuse, Bazley v Curry and Jacobi v Griffiths,'' like the House of Lords case, Lister 

v Hesley Hall Ltd," concentrated on the issue of whether the institutions could be held to 

be liable vicariously. The causal link between the sexual abuse and the harm alleged was 

not significantly at issue. There the question the court considered was whether the wrong 

was so closely connected with the employer’s enterprise that it could be said that the 

employer had introduced the risk of the wrong, justifying the imposition of vicarious 

liability. It appears that there was a similar acceptance by the High Court of Australia on 

the link of causation between the sexual abuse of the plaintiffs by their teachers and the S

S v The Attorney-General at para 115.
W v The Attorney-General Unreported Judgment of the New Zealand Court of Appeal, Blanchard, 
Tipping, McGrath, Anderson, Glazebrook JJ, 15 July 2003, CA227/02.
[1999] 2 SCR 534 and [1999] 2 SCR 570 respectively.
[2002] 1 AC 215.
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harm thus suffered.333 The focus of the High Court was in determining whether there 

existed a non-delegable duty of care which rendered the school authorities liable for harm, 

or whether it should be decided upon principles of vicarious liability in line with the 

authorities above from Canada and the UK.334

3.5 Breach of Fiduciary Duty

In both W v The Attorney-General and S v The Attorney-General335 the plaintiffs argued, as 

an alternative cause of action to vicarious liability for negligence, and assault and battery, 

that the defendant should be liable directly and vicariously for breach of fiduciary duty. 

This argument was advanced in the High Court on the basis that the Department of Social 

Welfare was under a fiduciary duty to act in the plaintiffs’ best interests and with utmost 

good faith and this duty had been breached. The claim for vicarious liability was based on 

the decision of the Supreme Court of Canada in M(K) v M(H),336 337 that a parent who takes 

sexual advantage of his or her child commits a breach of fiduciary duty. Presumably this 

argument was advanced to circumvent problems of limitation, as a claim in equity is not 

subject to the Limitation Act 1950 (NZ). In both W and S the judges in the High Court 

rejected this claim. They held that as the plaintiffs’ claims were essentially claims in 

negligence, and they had held there was no limitation bar, there was essentially nothing 

to be gained from this alternative. This view was affirmed by the Court of Appeal.338

Similarly, in L v Robinson339 the plaintiff, who alleged that she had suffered mental harm as 

a result of having been sexually abused by her doctor, claimed breach of fiduciary duty. 

Once again, this was presumably on the basis of circumventing the limitation period. The 

court there considered the jurisprudence from Canada but noted that an award of damages

333 New South Wales v Lepore; Samin v Queensland; Rich v Queensland (2003) 195 ALR 412.
334 See Chapter 3.7.
335 Unreported Judgments of the Court of Appeal, Blanchard, Tipping, McGrath, Anderson, Glazebrook 

JJ, 15 July 2003, CA227/02 and CA43/02 respectively.
336 [1992] 3 SCR 3.
337 Under s 4 Limitation Act 1950 (NZ). Refer Chapter 4.
338 In the former case the judges stated that they would leave it open whether such a claim could be 

made in New Zealand.
339 [2000] 3 NZLR 499.
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for mental injury on such a basis had not yet been considered by New Zealand courts. The 

court held that, in any event, as the claim in negligence was to succeed, there was no need 

for such a claim in equity to be pursued.

While it is believed that student plaintiffs would have little difficulty in establishing a 

fiduciary duty such as contemplated above, it is also thought that, as in the above cases, it 

would take them no further. In order for any action to be considered, there would need to 

be proved that there was a significant level of inattention or culpability on the part of the 

school.340

3.6 Loss of Educational Opportunity

A claim of damages at common law for loss of educational opportunity as a result of being 

bullied at school may be contemplated. Arguably it could provide a more clear line of 

causation than mental injury, although in New Zealand, it would be ‘ploughing’ new 

ground. However, a court may be persuaded by a similar view to that taken by a New York 

court in the case of Cavello v Sherburne-Earlville Central School District.341 There the 

plaintiffs argued that their children had been victimized by unruly students at their school 

and that because of this bullying they had suffered emotional distress, resulting in serious 

disruption to their education. While recognizing the claim for emotional distress as being a 

form of physical injury, the court refused to allow damages for loss of educational 

opportunity. In the UK, the claim by Sebastian Sharp against the London Borough of 

Richmond upon Thames, discussed above, included a sum for loss of educational 

opportunity. The insurers settled out of court, leaving it unclear whether the basis of the 

compensation paid was emotional or educational loss.

This is clear from the Court of Appeal’s decision in W v The Attorney-General Unreported Judgment 
of the Court of Appeal, Blanchard, Tipping, McGrath, Anderson, Glazebrook JJ, 15 July 2003, CA 
43/02, where breach of fiduciary duty was unsuccessfully alleged against the Department of Child 
Welfare.
(1996) 494 NYS 2d.466.
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3.7 Vicarious Liability : Introduction

The principle of vicarious liability ensures that an employer is held liable for the torts of his 

or her employee committed in the course of employment. The liability of school authorities 

is most likely to be based on vicarious liability for the torts of their teachers as school 

actors. In New Zealand the school board of trustees is the employer of teachers in state 

schools. In the United States school districts are deemed employers of teachers so it is the 

district which may be vicariously liable. In the case of public education in Australia, it is 

the state who is deemed to be the employer and thus action will be taken against the state 

under the principle of vicarious liability. In the UK it is the Local Education Authority 

(LEA) who is considered to be the employer of teachers and thus the entity on whom 

liability may lie.342

There is a considerable body of jurisprudence in Australia, the UK and the US which 

provides evidence of application of the principle of vicarious liability where action is taken 

in the tort of negligence. For an employer to be vicariously liable it must be established that 

the employee was not only employed at the time but was acting within the scope of their 

employment. While it is the teacher, the school principal or other school actors who owe 

the common law duty to take care, and may act carelessly in, for example, failing to 

supervise or in failing to heed complaints of bullying or harassment and take remedial 

action, it is the school authority on whom liability will lie. In such cases it is generally 

clear that the teacher was both employed and was generally going about their duties of 

employment when the alleged carelessness occurred. However, when the employee has 

committed an intentional tort, such as assault and battery, in a case of sexual or other abuse, 

the situation regarding the vicarious liability of the employer is less clear. This question is 

now the subject of recent authoritative decisions as follows:

Refer Chapter One.
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• The Supreme Court of Canada, in Bazley v Curry343 and Jacobi v Griffiths;344

• The United Kingdom House of Lords, in Lister v Hesley Hall Limited;345

• The High Court of Australia, in State o f  New South Wales v Lepore; Samin v State 

o f  Queenland; Rich v State o f  Queensland346

As the reasoning and determination of these courts on the question of the vicarious liability 

of an institution for the intentional torts of their employees is of crucial importance to this 

study each decision is analyzed below.

In the US the issue of vicarious liability has remained within the ambit of negligence, for 

example where it is alleged there is a breach of the duty to supervise on the part of a 

teacher. In contrast, when actions have been taken against school authorities for harm 

suffered from the intentional acts of peers or teachers, such as inappropriate sexual 

misconduct, they have generally been founded on a breach of the anti-discrimination 

provision, Title IX of the Educational Amendments o f  1972, and sl983 Civil Rights Act 

1871 (US).341 Such liability is on the basis that a school, by showing ‘deliberate

indifference’ in the knowledge of sexual harassment or abuse either by employees or peers, 

is subjecting the victim to discrimination on the basis of gender and is depriving them of a 

constitutional right. The potential for liability of school authorities in New Zealand on a 

similar basis is considered in Chapter Five, in relation to the decisions of the US Supreme 

Court in Franklin v Gwinnett, Gebser v Lago Vista Independent School District, and Davis 

v Monroe County Board o f  Education 348 * 42

343

344

345

346

347

348

[1999] 2 SCR 534.
[1999] 2 SCR 570.
[2002] 1 AC 215.
(2003) 195 ALR 412.
42 U.S.C. s 1983.
503 U.S. 60 (1992); 524 U.S. 274 [125 Educ.L.Rep. 274] (1998) & 526 U.S. 629 [134 Educ.L.Rep. 
477] (1999) respectively.
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3.7.1 In the Course of Employment?

Historically the Salmond349 350 351 352 test has been applied by the courts in all the jurisdictions in 

determining vicarious liability. The Salmond test is that a wrongful act is done by an 

employee in the course of employment if it is either a wrongful act authorised by the 

employer, or a wrongful or unauthorized mode of doing an act authorised by the employer. 

This test clearly has applicability in considering the liability of an employer who acts 

carelessly in the normal course of events in fulfilling their employment duties. Vicarious 

liability arises primarily owing to the relationship of the parties. At the outset it must be 

determined that at the time of the act or omission, the employee was actually employed and 

under the control of the employer. The employer would not be liable if, for example, the 

tortfeasor was acting as an independent contractor. The leading case on this issue is Ready 

Mixed Concrete Ltd v Minister o f  Pensions,' which held that a contract of employment 

was one where the following conditions exist:

• The employee agrees that in return for a wage or other payment, they will provide 

work and skill in performing specified tasks for the employer; and

• The employee agrees expressly or by implication that in performing that work they 

will be under the control of the employer.

These points would clearly bring teachers and other persons working within the school 

environment within the definition of ‘employee’ for this purpose. Because of the nature of 

a school environment, it is arguable that this would be the case, not only with permanent 

teachers but also in the situation of ‘supply’ or relief teachers employed on a short-term or 

casual basis, or to perform specific tasks within the school. For example, in the educational 

negligence cases known as X (Minors) v Bedfordshire County Council" and Phelps v 

London Borough o f  Hillingdon," at issue in the House of Lords was the relationship 

between the school authorities and the educational psychologists used by them to assess the

349 Saimond J., Salmond on Torts (1st Ed, 1907), 83.
350 [1968] 1 A11ER 433.
351 [1995] AC 633.
352 [2000] 3 W LR 776.
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special needs of students. Their Lordships were of the view that liability rested on the 

school authorities.

When the court has made that determination, it is then left for it to consider whether the act 

or omission could be considered to be in the course of employment or whether instead the 

employee was off on a frolic of his own.' This requires inquiry in two parts. First, was 

the employee acting in the course of carrying out their duties at all? Secondly, if they were 

carrying out their duties as an employee, could it be said that they were performing them in 

a way that was so wrong it could not be said to be within their duties at all? In the New 

Zealand case of Fetter son v Royal Oak Hotel,354 the employer was held to be liable to a 

patron who lost an eye as a result of a barman’s throwing a jug at him.355 The court said 

that the barman was carrying out his duties, which included keeping order in the bar even 

though the method he used was wrong. The leading case on the issue of vicarious liability 

in Australia, Deatons Pty Ltd v Flew356 did not follow the New Zealand example. Instead it 

held that an employer was not liable for the act of a barmaid of throwing a glass at a 

customer, on the basis that in the circumstances ‘it was a spontaneous act of retributive 

justice’ .357 There Latham CJ of the High Court of Australia said for the employer to be 

liable the act must be358 ‘within the scope of the servant’s authority either as being an act 

which he was employed actually to perform or as being an act which was incidental to his 

employment’. The Privy Council, in Keppel Bus Co. Ltd v S a’ad bin Ahmad, ' applied the 

same reasoning as the Australian court.

The rule in this area seems to be that where the motivation behind the employee’s act can 

be logically connected to his or her employment duties, the employer could be liable, but if 

it is motivated by anger or retribution on the part of the employee, there will be no liability

Parke B in Joel v Morrison (1834) 172 ER 1338, 1339.
[1948] NZLR 136 (CA).
This was an action for compensation for personal injury prior to the Accident Compensation Act 
1972, when the statutory bar did not exist.
(1949) 79 CLR 370.
(1949) 79 CLR 370, 381.
(1949) 79 ALR 370, 370.
[1974] 2 All ER 700.
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on the employer. In consideration of a school’s vicarious liability in negligence the 

question may arise whether a school authority may escape liability if it could be shown that 

a teacher’s failure to act in a situation where a student’s safety is threatened is motivated by 

other than good intentions.

3.7.2 Vicarious Liability for the Intentional Torts of an Employee

The most probable situation when students suffer harm is that they will endeavour to 

establish a failure, in other words, negligence on the part of the school. Liability in 

negligence may be either directly or through vicarious liability. Allegations of negligence 

which are most likely are negligence in hiring or training staff, negligence in supervision, 

negligence by failure to respond to and take remedial action when faced with complaints of 

bullying or sexual abuse, or negligence by a failure to institute effective systems in respect 

of incidents of bullying or sexual abuse. All of these actions rely on a failure to discharge a 

duty of care owed to the student, and harm which was caused by that failure.

The situation is clearly different where what is alleged is an intentional wrong, such as 

assault and battery, as a result of sexual abuse. In such a case, while the perpetrator may be 

sued directly, in reality this will seldom be of any assistance to the victim. To sue the 

school or the organization who employed the perpetrator is more like to yield benefit for 

the victim.

The cases analysed below are such instances.

• The Supreme Court of Canada: Bazley v Curry and Jacobi v Griffiths360

[1999] 2 SCR 534 and 570 respectively. The principles set out in these two cases have since been 
applied by the Supreme Court of Canada in K.L.B. v British Columbia [2003] 2 SCR 403 and John 
Doe v Bennett [2004] SCR 17, File No 29426 (Unreported, McLachlin CJ, Iacobucci, Major, 
Bastarache, Binnie, Arbour, LeBel, Deschamps & Fish JJ, 25 March 2004).
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It is tragic but true that people working with the vulnerable sometimes abuse their positions 

and commit wrongs against the very people they are engaged to help. The abused person 

may later seek to recover damages for the wrong. But judgment against the wrongdoer may 

prove a hollow remedy. This raises the question whether the organisation that employed the 

offender should be held liable for the wrong. The law refers to such liability as “vicarious” 

liability ... it is imposed in the absence of fault of the employer.

These are the opening words of McLachlin J in the majority judgment in Bazley v Curry.361 

They encapsulate the dilemma faced by the courts in their consideration of claims against 

employers in cases of sexual abuse.

In this case and that of Jacobi v Griffiths the defendants were non-profit organizations. 

Both cases related to allegations of sexual abuse by their employees of children in their 

care. The appeals from the British Columbia Supreme Court and Court of Appeal, were 

held concurrently in the Supreme Court of Canada.

In Bazley v Curry, the foundation operated residential care facilities for the treatment of 

emotionally troubled children aged between six and twelve. By design, its employees acted 

as parent figures for the children and so performed parental duties such as bathing and 

tucking in at bedtime. A male employee who was hired for these duties turned out to be a 

paedophile who sexually abused the plaintiff. Importantly, there was no allegation of fault 

on the part of the organization which had been advised by those of whom it made pre- 

employment enquiries that the person would be suitable for the type of employment. The 

decision of the whole Court was delivered by McLachlin J. The judge began by restating 

the law of vicarious liability as it relates to the required connection between the employee’s 

tort and the employer’s activity, often referred to as the fact that the tort must be committed 

‘in the course of employment’. The starting point was what is referred to as the ‘Salmond’ 

test above. There it is said that for an employer to be vicariously liable the tortious act 

must have been authorized by them or must have been an unauthorized mode of doing 

something which was authorized. Clearly in the case of sexual abuse, only the second part

[1999] 2 SCR 534, 534
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of the inquiry is possible. The question then becomes: is it an unauthorized mode of doing 

something authorized, or is it entirely independent and unauthorized conduct? Vicarious 

liability could be imposed only for the former.

McLachlin J approached the latter question in traditional common law mode by reviewing
' i f . n

existing case law, stating the view:

First, a court should determine whether there are precedents which unambiguously 

determine on which side of the line ... the case falls. If prior cases do not clearly suggest a 

solution, the next step is to determine whether vicarious liability should be imposed in light 

of the broader policy rationales behind strict liability. This Court has an additional duty: to 

provide guidance for lower tribunals.

Finding that the existing case law was inconclusive and unsatisfactory, McLachlin J then 

moved to her second point and considered policy concerns relating to the imposition of 

vicarious liability. She considered that the primary policy rationales were closely 

connected with the notion of creation of risk by the employer’s enterprise. Further policy 

considerations were the need to ‘provide a just and practical remedy to people who suffer 

as a consequence of wrongs perpetrated by an employee’ and ‘deterrence of future harm’. 

She said that, in practical terms, vicarious liability enables the losses to be borne by the 

employer, who is advancing their own economic interests in the enterprise and is best able 

to spread the risk. It is significant in considering public school liability that, having used 

the ‘enterprise risk’ and ‘economic advancement’ rationale, the judge proceeded to impose 

liability vicariously on a charitable non-profit organization. Clearly she did not consider 

that the status of the organization argued against its vicarious liability. It is clear from this 

decision that in any event a school would not escape liability on the basis of its status, a 

non-profit provider of a public service.

In the judge’s view the fundamental question was whether the wrongful act was sufficiently 

connected to the conduct authorized by the employer to justify the imposition of vicarious 362

362 [1999] 2 SCR 534, 540
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liability. However, in reaching the conclusion that the employment must have provided not 

merely the opportunity for the tort but ‘materially increased the risk’ of the tort’s occurring, 

she then encountered the problem that running a residential care home for children does just 

this. Other factors were then suggested which could be taken into account in applying the 

‘close connection’ test. These factors could have significant impact on application to the 

school context. They may serve to variously preclude or enhance liability. The principles 

suggested are:

• the extent to which the tort may have furthered the aims of the enterprise;

• the extent to which friction, confrontation or intimacy between employees and 

victims was inherent in the enterprise; and

• the imbalance of power and victim vulnerability.363

Applying the above arguments, the court held that the defendant foundation was vicariously 

liable for the sexual abuse committed by its employee.

This case makes two points which are salient to this discussion. First, it is unlikely that an 

organization such as a school would be, in the absence of any negating factors, immune 

from liability on their status alone. Secondly, it is unlikely that vicarious liability could be 

imposed for events that arose from entirely independent conduct unless the employment 

provided a special opportunity for the conduct to occur. The problem here for schools is 

that it is easy to envisage a plethora of situations within the school community activities 

which would fit these criteria. School trips, drama productions, special tuition are just 

some examples where, clearly, a court could hold that the employment ‘materially 

increased the risk’ of sexual abuse.

The case which closely followed Bazley, Jacobi v Griffiths, also concerned the sexual abuse 

of children by an employee in a non-charitable organization. The decision against liability 

there strengthens the second point above. In that case the relationship between the

363 [1999] 2 SCR 534, 559. For discussion see Cane, P. [2000] “Vicarious Liability for Sexual Abuse”
Vol 1 16 LQR, pp 21-26.
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perpetrator and the victim arose out of a club which provided children’s activities. 

Materially, the abuse occurred in the home of the employee/ perpetrator. The judges of the 

Supreme Court applied the same reasoning and principles as in the preceding case. 

However, in this case the judges were divided, Binnie J delivering the judgment of the 

majority, with McLachlin, L ’Heureux-Dube and Bastarache JJ  dissenting. The two policy 

objectives of vicarious liability stated in the previous case were reiterated. These were to 

provide a just remedy to those who suffer harm at the hands of an employee, and to deter 

future harm. However, here Binnie J stressed that in the case of a non-profit charitable 

organization which was not furthering its own economic interests, these considerations may 

provide a weaker justification for the imposition of vicarious liability. He proceeded to 

accept an application of the ‘close connection’ test, on which he was able to distinguish the 

present case from Bazley. There the sexual abuse occurred in a special environment that 

involved intimate private control and power and a quasi-parental relationship. In Jacob i , 

however, the employer was a club offering group recreational activities for children which 

were not of a kind to create a relationship of power and intimacy. The children were free to 

come and go as they pleased and went home at night. There was no close connection 

between the employee’s duties and the sexual abuse which occurred at the employee’s 

home, not at the club itself. He found on those particular facts that the test was not satisfied 

and accordingly the employer should not be vicariously liable.

In considering the liability of a state school for the sexual abuse of any employee, it is 

suggested that the following principles, set out by McLauchlin J in Bazley v Curry,364 

should be applied. These are:

• A court should openly confront the question of whether liability should lie against 

the school without obscuring the decision behind discussions of ‘scope of 

employment’ and ‘mode of conduct’.

364 [1999] 2 SCR 534.
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• The fundamental question is whether the conduct is sufficiently related to the 

conduct authorized by the employer school that there is a clear connection between 

the creation or enhancement of the risk and the wrong complained of.

• Subsidiary factors which may be taken into account are: whether the wrongful act 

furthered the education aims of the school (highly unlikely); whether it related to 

the friction, confrontation or intimacy inherent in the relationships within the 

school; the extent of the power conferred on the employee in relation to the victim; 

and the vulnerability of the potential victim to the exercise of the employee’s power. 

The latter two especially are significant in the relationship between students and 

teachers, which would support liability.

• The close connection test may not be sufficiently satisfied if, for example, the abuse 

was committed when a teacher had invited a student to his or her home outside 

normal school hours and for no reason associated with school. Alternatively, a 

court may hold it to be satisfied if the abuse occurred on an overnight camp or 

sports trip or the like, associated with the employee’s duties.

On the latter point it is salient to note the view of the Supreme Court of California in the 

US in John R v Oakland Unified School District.365 There action was taken by a student 

who alleged that he had been sexually molested by his mathematics teacher while he was at 

his teacher’s apartment participating in an officially sanctioned study programme. The 

Court held that it would not fulfill the policy objectives of deterrence and risk allocation 

which support vicarious liability to hold the school liable.

The majority judgment said:366

But the connection between the authority conferred on a teacher to carry out their 

instructional duties and the abuse of that authority to indulge in personal, sexual misconduct 

is simply too attenuated to deem a sexual assault as falling within the range or risks 

allocable to a teacher’s employer. * 769

769 P 2d 948 (Cal. 1989).
769 P 2d 948 ,956  (Cal. 1989).
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It is to be hoped, however, that a New Zealand court would adopt as the better view that the 

close connection test would be satisfied in such a case, where the opportunity for the abuse 

arose from a situation borne out of the teacher and the student’s educational relationship. 

While it may be argued that a school’s potential for liability would be too indeterminate if it 

were to be imposed in all private situations of contact between teacher and student, it is 

logical that it should apply where the situation arises as a result of that relationship, such as 

private tuition in the teacher’s home. The aim of deterrence would be well satisfied if the 

threat of liability were to lead school authorities to introduce the measures suggested by 

McHugh J in Lepore v State o f  New South Wales,367 such as prohibiting teachers from 

seeing students without the presence of another teacher and encouraging teachers and 

students to complain to school authorities and parents about any signs of aberrant or 

unusual behaviour on the part of a teacher, and taking such complaints seriously.

• UK House of Lords: Lister & Others v Hesley Hall Limited [2001] 2 All ER 769

Hesley Hall Limited was the owner and operator of a boarding school for children with 

emotional and behavioural difficulties. There were usually about 18 boys accommodated 

in the boarding annex, called Axelholme House, and a warden and housekeeper were 

employed to look after them. The appellants had been residents of Axelholme House who 

had been sexually abused by the warden between 1979 and 1982 when they were aged 

between 12 and 15 years. They claimed compensation from Hesley Hall Limited on two 

grounds:

• direct liability in negligence in that they had breached a duty of care in their 

employment and control of the warden; and

• vicarious liability for the intentional torts committed by the warden.

(2003) 195 ALR 412. 456. See below. The judge’s remarks were in relation to his belief that a 
school owes a non-delegable duty of care in respect of all harm, including intentional acts by 
teachers such as sexual abuse but they have equal application in the context of vicarious liability.



The claim for direct liability was dismissed by the court of first instance and the plaintiffs 

did not appeal that finding. The issue before their Lordships was solely that of vicarious 

liability. There was an earlier case on point decided in the UK Court of Appeal, Trotman v 

North Yorkshire County Council.~ The trial court in this case had considered that it was 

bound to follow that decision. In Trotman the plaintiff was a handicapped teenage boy who 

had been sexually assaulted by a school deputy headmaster who had the responsibility of 

caring for the boy while on a holiday in Spain. In considering whether the school 

authorities were vicariously liable, the Court of Appeal applied the Salmond principles to 

address the following issue: Was the sexual assault an improper mode of carrying out an 

authorized act on behalf of the employer? In such case the employer could be vicariously 

liable. Or was it an independent act outside the course of employment? If so the employer 

would not be liable. That court held that it was an independent act which could not be said 

to be within the course of employment. Accordingly, the school authorities were not held 

to be vicariously liable. This was despite the fact that, in carrying out his employment role 

of caring for the boy, the perpetrator was required to share a bedroom with him and was 

thus afforded the opportunity of sexual assault. In setting aside the judgment for the 

plaintiff in the lower court, the Court of Appeal in Trotman reasoned:

A deputy headmaster of a special school, charged with responsibility of caring for a 

handicapped teenager on a foreign holiday, sexually assaults him. Is that in principle an 

improper mode of carrying out an unauthorized act on behalf of his employer, the Council, 

or an independent act outside of the course of his employment? His position of caring for 

the plaintiff by sharing a bedroom with him gave him the opportunity to carry out the sexual 

assaults. But availing himself of that opportunity seems to me to be far removed from an 

unauthorized mode of carrying out a teacher’s duties on behalf of his employer. Rather it is 

a negation of the duty of the Council to look after children for whom it was responsible.

Acts of physical assault may not be so easy to categorize, since they may range, for 

instance, from a brutal or unprovoked assault by a teacher to forceful attempts to defend 

another pupil or the teacher himself. But in the field of serious sexual misconduct, I find it 

difficult to visualise circumstances in which an act of the teacher can be an unauthorised 

mode of carrying out an authorised act, although I would not wish to close the door on that 

possibility. 368

368 [1999] LGR 584.
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In my judgement the judge was wrong in principle to find the Council capable of being 

liable for the sexual assaults committed by its employee on the plaintiff. In coming to that 

conclusion, I am very much aware of the serious consequence to the plaintiff and to his 

mother from the events in Spain and I am very sorry that they will be unable to receive 

financial redress for the result of those acts. It is a very sad case but, on the basis of the 

case set out in the pleading which is the only issue before this Court, the blame for these 

events cannot be laid at the door of the Council.

It is significant that, in the intervening period between the finding of the Court of Appeal in 

Trotman, and the following of it by the trial court in Lister, vicarious liability was imposed 

on a non-profit organization for the sexual abuse committed by its employee, by the 

Supreme Court of Canada in Bazley v Curry369 (above).

In the trial court in Lister, in an attempt to circumvent the Trotman decision, the plaintiffs 

argued that the employer should be held vicariously liable for the acts of the warden in 

failing to report his intentions to the employer before the sexual abuse took place and for 

the harmful consequences of the abuse afterwards. They argued that reporting on the 

progress of his employment duties was within the course of the warden’s employment. 

This argument was dismissed by the Court of Appeal as a fiction. It said that if the 

wrongful conduct was outside the course of the warden’s employment then the failure to 

report such conduct must also be outside the employment.

The plaintiffs in Lister appealed to the House of Lords. The Law Lords unanimously 

overruled the decision in Trotman. Their Lordships, particularly Lord Steyn, preferred to 

adopt the ‘close connection’ test applied in the Canadian cases (above). Referring to the
T 7 0Trotman case, Lord Steyn said:

369

370

[1999] 2 SCR 534, Justices L ’Heureux-Dube, Cory, McLachlin, Iacobucci, Major, Bastarache and 
Binnie JJ.
[2001] 2 All ER 769 ,781 .
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[The approach] resulted in the case being treated as one of the employment furnishing a 

mere opportunity to commit the sexual abuse. The reality was that the county council [the 

employers] were responsible for the care of the vulnerable children and employed the 

deputy headmaster to carry out that duty on its behalf. And the sexual abuse took place 

while the employee was engaged in duties at the very time and place demanded by his 

employment. The connection between the employment and the tort was very close.

Their Lordships held that in looking at the nature of the employee’s employment and the 
meaning and identification of acts authorized by the employer, a broad approach should be 
taken. It was of utmost significance that, as his employment, the warden was especially 
entrusted by his employers with the care of the boarding annex residents and the acts were 
committed within that context. Lord Hobhouse of Woolborough said that the responsibility 
for care of the boys was central to the warden’s employment and the employer should 
therefore be vicariously liable where there was breach of a duty in this regard. The 
employer had delegated his special duty of care in respect of the boys in the boarding annex 
to his warden, and thus he should be liable for its breach.

Their Lordships likened the situation where the wrongs committed by the employee are 
intentional wrongs for the employee’s own benefit, such as is the case with sexual 
harassment and abuse, to one where an employee commits a tortious act when entrusted by 
an employer with the safekeeping of a thing or person. In this connection Lord Steyn 
referred to the case of M orris  v C.W. M artin.371 In that case a mink stole which was placed 
in the care of the employer defendant for the purposes of cleaning was converted by an 
employee. The employer was held to be vicariously liable. Lord Millet stated, (referring to 
M orris), ‘Where an employer undertakes the care of a client’s property and entrusts the task

7̂2to an employee who steals the property, the employer is vicariously liable’.

[1966] 1 QB 716.
[2001] 2 All ER 769, 798.
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• The High Court of Australia: State o f  New South Wales v Lepore, Samin v State o f
?7 -?Queensland, Rich v State o f  Queensland (2003) 195 ALR 412 ' '

The appeals in these three actions were heard together by the High Court of Australia 
before Gleeson CJ, Gaudron, McHugh, Gummow, Kirby, Hayne and Callinan JJ. 
Judgment was delivered on 6 February 2003. The primary issue before the High Court was 
whether the school authorities owed a non-delegable duty of care and thus could be liable 
for the intentional torts of their employees. The facts and the decision of the judges on this 
issue are discussed above. However, it is useful here to restate the bases of the 
arguments.

In State o f  New South Wales v Lepore there was no argument before the Court of Appeal 
that the school should be liable on the basis of vicarious liability. The plaintiffs case relied 
solely on the argument that the school had breached a non-delegable duty of care owed to 
them. Lepore had been a primary school pupil at a state school in New South Wales. He 
sued the education authority for financial compensation for acts of physical and sexual 
abuse committed on him by a teacher on the basis that the authority owed a non-delegable 
duty of care for the physical well-being of pupils at the school. As this duty had been 
breached by the intentional misconduct of an employee at the school, the appellant argued 
that the employer education authority should be liable. In the New South Wales Court of 
Appeal, ' the judges acknowledged that this was a novel case for which there was no direct 
authority. The majority judgment delivered by Mason P was that there were no policy 
reasons why the non-delegable duty should not extend to ensure the liability of an 
education authority for the intentional wrongdoing of teachers in the employ of the 
authority and entrusted by them with the care of pupils.

This case is discussed earlier at Chapter 3.4.6 in relation to the extent of a school’s non-delegable 
duty of care.
At Chapter 3.4.6.
(2001) NSWLA 112, (2001) Aust Torts Reports (CCH) 81-609.
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In Rich y Queensland; Samin v Queensland [2001] QCA 295, the two plaintiffs had each 
brought separate actions against the State of Queensland and a teacher who it was alleged 
had sexually assaulted them whilst they were in his care. As with Lepore, the plaintiffs’ 
cause of action was essentially that the school had breached a non-delegable duty of care 
which they were owed. The lower court had allowed the State of Queensland’s application 
to strike out the plaintiff’s statements of claim on the basis that they did not disclose a 
cause of action. Vicarious liability was not pleaded by the plaintiffs and Thomas JA of the 
Court of Appeal agreed with this omission. He said ‘Illegal acts committed by an 
employee which are wholly unauthorized and inimicable to the purposes of the employment 
are regarded as falling outside the course of employment and no vicarious liability falls 
upon the employer in respect of such acts’.

McPherson JA considered that the House of Lords’ decision in Lister v Hesley Hall Ltd376 

was not good law in Australia. He held that an employer will not be vicariously liable 
when an employee has committed a tortious act which is not connected or incidental to the 
work that the employee is expressly or impliedly authorized to perform. On the issue of 
non-delegable duty of care on which the plaintiffs’ case rested, the Court of Appeal held 
that a school has a duty to exercise reasonable care to ensure the safety of its students. To 
hold that this duty is non-delegable simply means that it cannot escape responsibility by 
delegating that duty to another. It does not mean that a school should be liable for harm 
caused to its students by an employee’s performance of acts which amount to intentional 
torts. On this issue, the Queensland Court of Appeal disapproved of the NSW Court of 
Appeal’s decision in Lepore v New South Wales.

In light o f the recent authoritative decisions of the House of Lords and the Supreme Court 
of Canada (above), the High Court of Australia granted leave for the plaintiffs to amend 
their pleadings to introduce vicarious liability as an alternative basis for liability as well as 
non-delegable duty of care. It is this argument which is considered here.

376 [2001] 2 All ER 269.
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Gleeson CJ began by restating the test formulated in Salmond’s Law  o f  T o rts ; that an 
employer is liable for unauthorized acts only if they are so closely connected with 
authorized acts that they could be considered to be improper modes of performing them, 
but is not liable for a wholly independent act of the employee. He then noted the extension 
of the principle provided by the House of Lords in Lloyd v G race, Smith & Co' to impose 
liability on an employer, where an employee who was a clerk of a firm of solicitors 
defrauded a client of the firm. Lord Macnaghten said that the employer, having put the 
employee in his place to do certain acts, must be answerable for the manner in which that 
employee conducted himself in doing those acts. This liability, however, had still not 
strayed into the area of wholly independent acts. This situation was considered by the High 
Court of Australia in D eatons Pty v F lew ,379 who once again applied the Salmond test. It 
held there to be no liability on the part of the employer when the act complained of could 
not be said to be incidental to employment but was an act of personal retribution.

In considering the present case Gleeson CJ remarked380‘It is the element of protection 
involved in the relationship between school authority and pupil that has given rise to 
difficulty in defining the circumstance in which an assault by a teacher upon a pupil will 
result in vicarious liability on the part of a school authority.’ Prior to the Canadian 
cases~ sexual abuse, he said, would have been considered to be so wholly inconsistent with 
the responsibilities of anyone employed for the care of children that it could have been 
looked on only as a wholly independent act of an employee. However, in line with those 
cases, it now needs to be considered whether there is sufficiency in the connection between 
the employment and the wrongdoing with reference to the scope of employment. In this

T O ' }context he saidr “ ‘It is regrettable that the more intensive the care provided by an 
educational or recreational organization, the more extensive will be its risk of no-fault 
liability for the conduct of its employees’.

?77

(1st Ed.) 1907, 83.
[1912] AC 716.
(1949) 79 CLR 370.
(2003) 195 ALR 412, 429.
Bazley v Curry [1999] 2 SCR 534 and Jacobi v Griffiths [1999] 2 SCR 570. 
(2003) 195 ALR 412, 432.
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In his view, the Canadian and English decisions did not convey a general rule that in most 
cases of sexual abuse by a teacher, the school would be vicariously liable. They meant that 
a school cannot discharge itself of liability by categorizing it as independent conduct. In 
the statement, which encapsulates his reasoning, he said: ‘

If there is sufficient connection between what a particular teacher is employed to do, and 

sexual misconduct, for such misconduct fairly to be treated as in the course of the teacher’s 

employment, it must be because the nature of the teacher’s responsibilities, and of the 

relationship with pupils created by those responsibilities, justifies that conclusion. It is not 

enough to say that teaching involves care. So it does, but it is necessary to be more precise 

about the nature and extent of the care in question. Teaching may simply involve care for the 

academic development and progress of a student. In these circumstances, it may be that, as 

in John R [the U.S. case], the school context provides a mere opportunity for the commission 

of an assault. However, where the teacher-student relationship is invested with a high degree 

of power and intimacy, the use o f the power and intimacy to commit sexual abuse may 

provide a sufficient connection between the sexual assault and the employment to make it 

just to treat such contact as occurring in the course of employment. The degree of power and 

intimacy in a teacher-student relationship must be assessed by reference to factors such as the 

age of students, their particular vulnerability if  any, the tasks allocated to teachers, and the 

number of adults concurrently responsible for the care of students. Furthermore, the nature 

and circumstances of the sexual misconduct will usually be a material consideration.

Gleeson CJ applied these criteria to the present case. He found that, in L epore, the fact that 
the alleged sexual misconduct occurred during the process of chastisement, which is part of 
the teacher’s duties, provided a potential basis for vicarious liability. In R ich  and Sam in  he 
found that there was no such connection between the teacher’s scope of employment and 
the abuse, so he was in favour of dismissing the plaintiffs’ appeals on that issue.

Gaudron J preferred to approach the issue of vicarious liability by applying as its 
justification the principles of ostensible authority. The effect is that the employer is 
estopped from denying the employee/agent’s authority where the employee does an 383

383 (2003) 195 ALR 412, 434.
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authorized act in an unauthorized way. She said this was so in English cases such as Lloyd 

v Grace, Smith & Co,' where the employer was held to be vicariously liable for the 
criminal acts of his employee (in that case, fraud).

She then turned to the Canadian and UK decisions. First, she considered the test of whether 
the employer’s enterprise has materially increased the risk of such conduct. She found that 
while that was directly relevant to deciding questions in relation to a duty of care, it had no 
bearing on whether there should be liability imposed on a blameless employer. She said 
that the imposition of vicarious liability on an employer who is without fault could be 
justified only by reference to legal principle. She returned to her ostensible authority 
argument and said that the only basis of principle on which vicarious liability could be 
imposed for the criminal act of an employee is that, because of its close connection with the 
employee’s duties, the employer is estopped from denying the agency. For the same 
reasons as Gleeson CJ, she found that to be so in Lepore but not in Samin and Rich.

McHugh J held that as he found the State to owe a non-delegable duty of care, it was 
unnecessary for him to consider whether it was vicariously liable in addition. In his view it 
was immaterial to the imposition of liability whether the cause of action was framed in 
negligence or an intentional tort such as trespass to the person, as in the present case. A 
school’s non-delegable duty overrode such consideration.

Gummow and Hayne JJ analyzed vicarious liability in this context by reference to the 
House of Lords’ decision in Lister v Hesley Hall Ltd. They found that no single 
principle could be identified as underpinning the decision to impose such liability and that 
in fact the decision had ‘strong echoes of non-delegable duties.’386 They then referred to a 
recent examination of the principles of vicarious liability by the House of Lords in Dubai 

Aluminium Co Ltd v Salaam,387 where their Lordships had difficulty in establishing the

[1912] AC 716.
[2002] 1 AC 215.
(2003) 195 ALR 412, 465.
[2002] 3 WLR 1913; [2003] 1 All ER 97.
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degree of closeness of connection which would render an employer liable. There Lord
388Nicholls suggested:'

Perhaps the best general answer is that the wrongful conduct must be so closely connected 

with acts the partner or employee was authorized to do that, for the purpose of the liability 

of the firm or the employer to third parties, the wrongful conduct may fairly and properly be 

regarded as done by the partner while acting in the ordinary course of the firm’s business or 

the employee’s employment, (original emphasis)

Oummow and Hayne JJ referred to the three policy considerations in the Canadian cases, 
saying that the main approach of the Canadian cases was essentially, should  vicarious 
liability be found?: whereas in the House of Lords the question seemed to be, was it fa ir  

and ju st  to hold the employer liable? They said:389

We would accept that an important element in considering the underlying policy questions 

in cases such as the present is the nature and extent (the “sufficiency”) of the relationship 

between the employee’s authorized conduct and the wrongful act, of, as was said in Dubai 

Aluminium, “the closeness of the connection between the employment relationship and the 

wrongful act”.390 But adopting either of these tests simply restates, in other words, the 

problem presented by the concept of “course of employment”.

They then considered the approach based on analysis of risk, applying the test in Bazley, 

vhich was to ask whether a school authority creates a risk of sexual assault (or enhances 
that risk) by operating a school. It may be the case to the extent that a teacher is given 
authority over a pupil, who is in turn vulnerable to abuse of that power. The abuse of that 
power is often preceded by a period of ‘cultivation or grooming’ of the child, the 
opportunity for which is provided by the teacher’s task of ‘guiding and leading the child 
through the journey of learning’.391 But in the view of Gummow and Hayne JJ this 
a'gument ignores three facts: 38 39

38 [2002] 3 W LR 1913, 1920; [2003] 1 All ER 97, 105-106.
39 (2003) 195 ALR 412, 467.
39 [2002] 3 WLR 1913 at 1920,1943, [2003] 1 All ER 97 at 105-106, 128
39 (2003) 195 ALR 412, 467.
39 (2003) 195 ALR 412, 468.
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• That the conduct is intentional by the employee.
• That the conduct directly contravenes the contract of employment.
• That as the teacher is not deterred, by criminal law sanctions, from engaging in the 

conduct there can be little deterrent value in holding the employer liable.

In consideration of whether it could ever be said that an intentional tort was committed in 
the ‘course of employment’, Gummow and Hayne JJ were firmly of the view that the 
imposition of vicarious liability should be confined to conduct which was practiced in the 
intended pursuit of the employer’s interests, or in the apparent execution of authority which 
the employer held out the employee as having. They concluded:393

The wrongful acts of the teacher in these cases were not done in the intended pursuit of the 

interests of the State in conducting the particular school or the education system more 

generally. They were not done in intended performance of the contract of employment.

Nor were they done in the ostensible pursuit of the interests of the State in conducting the 

school or the education system. Though the acts were, no doubt, done in abuse of the 

teachers’ authority over the appellants, they were not done in the apparent execution of any 

authority he had. He had not authority to assault the appellants. What was done was not in 

the guise of any conduct in which a teacher might be thought to be authorized to engage.

Accordingly, Gummow and Hayne JJ were of the view that the school authorities would 
not be vicariously liable in this case.

Kirby J began by remarking that in Lister, B a iley  and Ja co b i  the highest courts in the UK 
and Canada did not consider that they had departed from basic doctrines of the common 
law. Rather, they viewed their conclusions as a clarification and application of these 
doctrines to a significant new problem, the high instance of sexual abuse of children by 
employees of organizations in whom parents had placed their trust. In his opinion, the 
court in the present case should be influenced by the reasoning in those cases. In his

(2003) 195 ALR 412, 474.
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emphasis on policy as the determining factor in imposing vicarious liability in such cases, 
he said:394

When a final court is called upon to respond to a new problem for society (such as civil 

liability for widespread complaints of sexual abuse of school pupils) it is inevitable that, as 

in the past, the common law will give an answer exhibiting a mixture of principle and 

pragmatism. The principle of vicarious liability, and its application, have not grown from a 

single, logical legal rule but from judicial perceptions of individual justice and social 

requirements that vary over time. [Imperial Chemical Industries Ltd v Shatwell [1965] AC 

656, 685] In any re-expression of the common law in Australia, it is normal now [contrast 

Rootes v Shelton (1967) 116 CLR 383, at 386-387 per Kitto J] to have regard to 

considerations of legal principle and policy, as well as any relevant legal authority [Oceanic 

Sun Line Special Shipping Co Inc (1988) 165 CLR 197 at 252; Northern Territory v Mengel 

(1995) 185 CLR 307 at 352; cf Feldthusen, “Vicarious Liability for Sexual Abuse” (2001) 9 

Tort Law Review 173 at 178; Imperial Chemical Industries v Shatwell [1965] AC 656 at 

685; Rose v Plenty [1976] 1 WLR 141 at 147; [1976] 1 All ER 97 at 103; Hollis v Vabu Pty 

Ltd (2001) 207 CLR 21 at 37-38[33]-[35]]. This is all the more relevant in these appeals 

where the focus is vicarious liability, the justification for which has long been accepted as 

ultimately based on legal policy [Lister v Hesley Hall Ltd [2002] 1 AC 215 at 243-244 [65]- 

[66]].

He then proceeded to consider the primary rationales for the imposition of vicarious 
liability, as suggested by leading authorities such as Bazley. First, the provision of ‘fair and 
efficient’ compensation requires a solvent defendant. In applying the ‘enterprise risk’ 
analysis to the liability of public schools, he made the following points, which are of utmost 
significance to one of the primary concerns of this chapter: should, in principle, such
liability be imposed upon public schools? His points are:

At first glance it may seem difficult to accept that non-profit enterprises (such as public 

schools) should be made the subject of such a burden, as the cost to them is not balanced by 

any financial gain. However, upon closer analysis, “enterprise risk” can be extended 

justifiably to such enterprises as public schools, with the result that the community bears the

(2003) 195 ALR 412, 488. 
(2003) 195 ALR 412, 492.

162



cost. The reasoning is essentially the same as for profit-driven enterprises. Schools 

undoubtedly benefit the community, with the education and development services they 

provide for students. In that way, the broader tax-paying community that ‘profits’ from the 

enterprise should also bear the cost of any particular risks which evidence establishes would 

be closely associated with the functioning of such an institution.

Kirby J then considered the second rationale for vicarious liability, that of deterrence. 
While accepting that the potential for liability of employers serves as an effective way of 
encouraging them to take effective precautions and initiatives to reduce risks, he agreed 
with Gummow and Hayne JJ that as criminal sanctions had failed to act as a deterrent to the 
perpetrator, there seemed little more the school could do to prevent the conduct. However, 
in his view, this factor is just part of the picture to be considered, overarched by a ‘candid 
acknowledgement that vicarious liability is a loss distribution device’.

Kirby J approved of a broad application of the ‘close connection’ analysis adopted in 
Canada and the UK. In opining that it was a matter to be determined by fact and degree, the 
judge was prepared to accept that an application of this criterion, underpinned by 
considerations of fairness, could lead to a wider imposition of liability. He said:396

It could not be supposed that a legal principle of vicarious liability expressed to apply to 

cases of physical and sexual assaults upon pupils could be confined to teachers. Depending 

on the circumstances, any such principle might extend to the clergy, to scoutleaders and to 

daycare workers [Giliker “Rough Justice in an Unjust World” (2002) Modern Law Review 

269, at 277], It might also extend to employers of gynaecologists, psychiatrists and 

university tutors. Nor would it easily be confined to potential victims who were school 

pupils. It might expand to other groups vulnerable to physical and sexual abuse, including 

the old, the mentally ill, the incarcerated, the feeble and so on. Liability might extend to 

incidents outside school premises occurring on sports days, vacations [for example,

Trotman v North Yorkshire County Council [1999] LGR 584 cited in Lister v Hesley Hall 

Limited [2002] 1 AC 215, 227-228] and other events involving potential intimacy, made 

possible by the employment relationship.

(2003) 195 ALR 412, 494.
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TQ7And significantly:'

The potential breadth of possible liability does not detract from its existence where it is just 

and reasonable that it should apply. That is why the determination of liability, on the basis 

of the connection between the enterprise and the wrong, is inescapably a question of fact 

[Dubai Aluminium Co Ltd v Salaam [2002] 3 W LR 1913 at 1918-1919[16], 1919[ 18],

1939-1940[112]; cf at 1920[24]; [2003] 1 All ER 97 at 104, 104-105, 124; c f  at 106] and 

degree [Lister [2002] 1 AC 215, 230 [28]].

In his belief, while the enterprise must provide more than just the occasion for the conduct, 
in the case of a school which involves immature and vulnerable pupils, the risk may be 
inherent in the conduct of that enterprise. He concluded that he saw no reason why the 
common law of Australia should be less protective of the child victims of sexual assault on 
the part of teachers and carers than in Canada and the UK. Accordingly, he ordered a 
retrial of L ep o re  on the issue of vicarious liability and granted leave to R ich  and Sam in  to 
replead on that basis. This decision was in line with the decision of the majority of the 
court.

Callinan J dissented on the issue of vicarious liability. His opinion was based simply on the 
belief that negligence, for which an employer may be vicariously liable, is one thing and 
deliberate criminal conduct by an employee is another. In his view the latter lies so far 
outside the scope or course of a teacher’s employment duty that the employer should not be 
liable.

Even though a slim majority decided for vicarious liability, it is difficult to extract any clear 
legal principles from the High Court decision, due to the diversity in the judges’ reasoning. 
All the judges, apart from Kirby J, struggled with the notion that there could be such a close 
connection between a teacher’s course of employment and their sexual abuse of a student.

O Q OThe reason for this dilemma is put clearly by commentator Prue Vines:

397

398
(2003) 195 ALR 412, 494.
Vines, P. (2003) “Schools’ Responsibility for Teachers’ Sexual Assault: Non-Delegable Duty and 
Vicarious Liability” Melbourne University Law Review, Vol 27(2), 612, 625.
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Vicarious liability is a strict liability matter in that it imposes liability regardless of fault.

But tort law is generally deeply fault-based. It reflects our deep-seated psychological and 

moral convictions that responsibility should be attributed to someone on the basis of fault 

and that other forms of liability have less validity. The issue of vicarious liability is a 

difficult one in a fault-based system. What we see in the cases on vicarious liability is the 

courts struggling to justify the imposition of liability on a person who has done nothing 

wrong.

On this point, in considering the New Zealand situation, it is important to factor in the 

different basis upon which public education is provided here. State schools are controlled 

and managed by community-elected boards o f trustees. While they have complete 

discretion in this regard, they remain funded by and essentially accountable to central 

government. While boards o f trustees are essentially responsible for the employment o f 

teaching staff, legislation provides399tight controls on matters such as teacher registration, 

police vetting o f new staff, and requirements and procedures in the event o f teacher 

misconduct. However, it is primarily the school board o f trustees in New Zealand that 

bears the risk, not the state or district as in Australia or the US, and not local education 

authorities, as in the UK. Does this mitigate or invalidate this reasoning? Certainly, in 

Hobday v Timaru Girls High School Board of Trustees,400 when a school was ordered to 

pay $436,000 to an unjustifiably dismissed principal, central government assisted with 

payment as it was seen that for the board to bear the cost alone would have stretched the 

school’ s resources beyond their limits. This case was early in the days o f community- 

managed schools. Now, as both local administration of schools through boards o f trustees 

and the risk o f liability have become embedded, it is assumed that all schools have 

incorporated risk management within their financial planning. In the US during the 1970s, 

when the first attempts were made to argue that schools should be liable for intellectual 

injury, a strong argument against this extension o f liability was that it would require funds 

needed for educational resources to be diverted to insurance premiums and other risk

399

400
The Education Act 1989(NZ) as amended by the Education Standards Act 2001 (NZ). 
Unreported Judgment of the High Court of New Zealand, Christchurch Registry, 10 June 1994, 
Cl 8/93.
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management processes.401 This argument is certainly attractive on social grounds, 

particularly in a climate where it is commonly accepted that state schools operate under 

significant financial constraints. However, there is an equally strong argument that funding 

considerations should not operate against compensating a deserving plaintiff. An analogy 

may be drawn between the autonomy of New Zealand schools and the defendant 

organizations in Lister v Hesley Hall Ltd and Bazley v Curry.402 In those cases the House 

o f Lords and the Supreme Court of Canada held that such policy considerations should not 

alone preclude liability. This was so even in the latter case, where the defendant was a 

charitable organization.

3.7.3 Sexual A buse C ases in New Zealand: V icarious L iability  for N egligence  
and Intentional Torts

The principle o f vicarious liability in the context o f negligence and the intentional tort of 

assault and battery has most recently been considered in New Zealand in S v The Attorney- 

General and W v The Attorney-General. The decisions o f the Court o f Appeal were handed 

down on 15th July 2003.403 In both proceedings the appellants sought to hold the state 

liable for their sexual and physical mistreatment in the foster homes in which they had been 

placed during the 1950s, 1960s and 1970s. The Attorney-General was sued as 

representative o f the Department of Social Welfare, which had state responsibility for the 

institutions responsible for child welfare during the critical periods. In respect o f the 

relationships o f care and trust involved there is a clear analogy with the school/student 

situation. The judges both in the High Court and the Court o f Appeal relied to a significant 

extent on the institutional employee sexual abuse cases in Canada and the UK, Bazley v 

Curry, Jacobi v Griffiths and Lister v Hesley Hall Limited.404

In cases such as Peter W v San Francisco Unified School District 60 Cal. App. 3d 814, 131 
Cal.Rptr.854 (1976) and Donohue v Copiague Union Free School District 418 N.Y.S. 2d 375 
(N.Y.1979).

[2002] 1 AC 716 and [1999] 2 SCR 534 respectively.
Unreported Judgments of the Court of Appeal, Blanchard, Tipping, McGrath, Anderson, Glazebrook 
JJ , 15 July 2003, CA43/02 and CA227/02 respectively. These cases have been discussed above at 
Chapters 3.4.2, 3.4.9 and 3.4.10. For clarity, the facts are repeated here.
[1999] 2 SCR 534; [1999] 2 SCR 570; [2002] 1 AC 215 respectively.
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S  v T h e A t to r n e y  G e n e r a l

The appellant alleged that he was sexually, physically and emotionally abused during his 

childhood by the foster parents with whom he was placed by the Department o f Social 

Welfare and by their son. The facts showed that the Department o f Social Welfare 

concluded, after two years of ‘preventative supervision’ o f the appellant’ s natural parents, 

that the latter were unable to care for the plaintiff and his siblings and they were placed in 

foster homes. The foster parents were supported through the Needy Family Assistance 

Scheme. In the High Court the appellant had criticized this support, stating that it should 

have been applied to assist his natural family to stay together. He alleged that the foster 

home in which he was placed was not licensed as required by the Infants Act 1908. He 

further alleged that the Department was wrong in not applying to have him and his siblings 

made state wards. The judge in the High Court concluded at the outset that there was no 

evidence to support these criticisms and allegations.

In the High Court, the plaintiff’ s allegations relating to vicarious liability were first founded 

on negligence. He alleged that the officers o f the Department o f Social Welfare breached a 

duty owed to him in failing to monitor his situation in the foster home when he was 

suffering the abuse complained of. He alleged that the state was liable as employer o f these 

officers. The trial judge found that the plaintiff had not established any o f the grounds 

which would lead to a finding that the defendant’ s actions fell below a standard o f care 

required o f it. He therefore declined to hold the state liable in negligence.

O f greater importance to the consideration o f a school’ s liability for abuse committed by 

teachers is the second argument of the plaintiff relating to vicarious liability. This 

argument was that the foster parents were acting as agents o f the Department o f Child 

Welfare in that they undertook its responsibility to care for the children once their parents 

had abandoned them. He alleged that the Department was therefore liable for the torts 

committed by the foster parents.
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The trial judge saw as the central issue consideration o f what could be rightly said to be 

acting ‘ in the course o f employment’ as required for vicarious liability (referring to Lister v 

Hesley Hall Ltd405). He said that while the facts exhibited some aspects of 

employer/employee, independent contractor, and principal/agent relationships, it was 

difficult to characterize it definitively as any of those. The fact that the Department 

exercised a measure o f control over the foster parents in that they were able to dismiss them 

at any time, and to make regular inspection visits seemed to place it within the 

employer/employee category. However, as the foster parents were in the position o f 

discharging the Department’ s responsibility o f care and control o f the plaintiff, the situation 

lent itself more readily to a relationship of principal and agent. The judge then considered 

the approach adopted in the Canadian case of Bazley v Curry,406 which was to analyze the 

problem by looking at the true nature o f the relationship rather than attempting to 

categorize it. Ronald Young J said:407

The closeness of this relationship in my view means that although there can in this case be 

legitimate debate about exactly how in law the relationship between the Defendant and the 

[foster parents] is defined it should be characterised as one where should other factors be 

supportive vicarious liability should be imposed.

He then went on to consider whether the sexual abuse occurred within the course o f this 

‘close relationship’ . He drew a close analogy between this case and Lister. As foster 

parents their function was to look after the children, and the abuse arose in this context. He 

then considered whether there were policy considerations which were prohibitive of 

imposing vicarious liability. The policy arguments advanced for and against imposing 

vicarious liability are those that may be advanced in a case where the liability o f school 

authorities for sexual abuse by an employee is being considered. The policy reasons for 

liability are set out in paragraph 231 of the trial judgment: * S

[2001] 2 All ER 769.
[1999] 2 SCR 534.
S v The Attorney-General Unreported Judgment of the High Court of New Zealand, Wellington 
Registry, Ronald Young J, 1 February 2002, CP253/96, para 228.

168



• A  person who employs others to advance his own economic interest should be 

placed under corresponding liability for losses incurred in the same enterprise.

• Employers are more likely to be able to be in a position to compensate the injured 

party (the deepest pocket principle).

• It would act to promote the widest distribution o f tort losses against which the 

employer can insure and which is distributed through pricing mechanisms.

And the policy reasons against vicarious liability are set out in paragraph 232:

• The floodgates would open;

• The impact on the practice of social work could be that in the future such children 

are institutionalized rather than placed in foster homes. There would be detrimental 

effects, such as increased costs, and no family bonds for the children. It was further 

argued on this point that the benefits o f foster care as opposed to institutional care 

outweigh the risk o f abuse. In respect o f this argument, Ronald Young J pointed to 

Lister and said:408 ‘There seems little or no basis to argue that sexual abuse o f a 

child in State care by employees in an institution (private and State) will not result 

in vicarious liability by the State’ .

The judge found that the policy considerations outlined by the defendant (as above) 

provided no compelling reason against the imposition o f vicarious liability in this case. 

Instead he found that the threat of litigation arising from sexual and physical abuse of 

children in foster homes may lead social welfare to an ‘in depth’ consideration o f the 

reasons for this occurrence and to improve their practice in order to prevent it. Referring to 

the litigation in the UK and Canada (above) he said he saw no difference between vicarious 

liability for the acts o f foster parents and for acts o f employees in institutions. In relation to 

the allegation o f direct liability in negligence, Ronald Young J in the High Court found that 

the Department owed a duty of care to the plaintiff, but as it had not itself been in breach of

408 n 407 at para 233
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that duty, the claim on this basis failed. That finding was not appealed against. However, 

he found that the foster parents were negligent and but for the accident compensation bar 

the Crown would have been vicariously liable for that negligence. (The issue relating to the 

accident compensation bar is discussed below.) This finding was appealed by the Crown.

Blanchard J delivered the judgment o f the majority o f the Court o f Appeal on 15 July 2003. 

(Tipping J delivered a separate judgment though was in agreement with the majority.) In 

relation to the finding that on principle the State could be held vicariously liable for the 

abuse committed by the foster parents, the Crown argued that as it was not engaged in a 

profit-making enterprise the risk could not be passed on to customers. Further it argued 

that the imposition o f liability would not serve to increase the protection o f other children. 

Rather, it would impose an indeterminate liability on the Crown. These arguments are 

relevant to this discussion as they are the arguments which would inevitably be advanced 

against school liability. In response, the Court o f Appeal restated the view of the Supreme 

Court o f Canada in Bazley v Curry and Jacobi v Griffiths that the fundamental question was 

whether the wrongful act was sufficiently related to the conduct authorized by the employer 

to justify the imposition of vicarious liability. This required the court to investigate the 

employee’ s special duties and to determine whether they gave rise to special opportunities 

for the abuse to take place. This consideration was to be overlaid with considerations of 

policy in deciding whether the imposition o f such liability was ‘just and reasonable’ . The 

court also looked to the House of Lords in Lister, which endorsed the first approach though 

with less emphasis on policy considerations. It considered the judgment o f the High Court 

of Australia in Lepore as being of ‘limited utility’ due to the lack o f a uniform approach or 

consensus by the judges. The judges considered whether there was a material difference 

between all the above cases, where the abuse was committed by employees, and this case 

where it was committed by foster parents. They considered the relationship was more 

appropriately characterized as agency. Having compared this case with the Canadian and 

UK cases, they were in no doubt that there could be liability where the abuse was found to 

be sufficiently connected to the puipose for which the agency was created. They held this 

to be the case here.

170



W  v T he A t to r n e y - G e n e r a l

Once again, in this case the plaintiff sought compensatory and exemplary damages from the 

Attorney-General representing the Department o f Social Welfare. Similarly, she alleged 

that she was abused while in the foster home where she was placed by officers o f the 

Department. She alleged that the state was liable both directly and vicariously for assault, 

breach o f fiduciary duty, breach of statutory duty and negligence. On the allegations of 

vicarious liability as it related to the actions o f the foster parents, Smellie J in the High 

Court 409 held that he did not consider it necessary on the compensatory damages aspect of 

the case to decide whether vicarious liability for the conduct o f the foster parents should be 

imposed, that having been decided by Ronald Young J’ s decision in S v The Attorney- 

General He considered that the only issue which needed to be decided was whether the 

defendant should be vicariously liable for the alleged negligence o f Mrs Von Hartitzsch, the 

officer o f the Department o f Social Welfare who had the position o f responsibility in 

relation to the plaintiff’ s care by the Department. The plaintiff alleged that Mrs Von 

Hartitzsch’ s breaches o f a duty o f care owed to her were twofold. She failed to place her in 

a safe environment and to act to protect her when she complained o f sexual abuse at the 

hands o f her foster father. It is the latter allegation which makes this case relevant to the 

potential for vicarious liability o f school authorities. There is an analogy to be drawn 

between this situation and one where it is alleged that a teacher or school employee failed 

to take effective action in response to complaints o f bullying or other factors threatening the 

safety o f a student. Smellie J was unequivocal:410

The circumstances admit of only one answer. As the Senior Officer of the Department 

responsible for selecting the placements, supervising the [junior officers], and the person to 

whom the plaintiff complained and looked to for protection, there must be vicarious liability 

for her defaults.

Unreported Judgment of the High Court of New Zealand, Wellington Registry, Smellie J, 3rd 
October 2002, CA227/02 at para 98. 
n 409 at para 100.
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In relation to the connection between the failure o f Mrs Von Hartitzsch to act on complaints 

and the harm suffered, he said:411

I find the sexual abuse she suffered and the circumstances under which it occurred had a 

significant if not dominant causative effect. The isolation and helplessness the plaintiff 

must have felt, left alone in F household [the first household in which she was sexually 

abused], especially when her complaints went unheeded and the tense and sometimes 

physically abusive circumstances in the W household [the second household in which she 

suffered neglect and physical abuse] would have played a part but to a much lesser extent.

It follows that the causative link between the sexual abuse and other abuse suffered whilst a 

foster child has been significantly causative of the plaintiffs present condition.

The Court o f Appeal upheld this view by following their own decision in S v The Attorney 

General (above) and held that the Department o f Social Welfare was vicariously liable for 

the negligence o f both the foster parents and the officers o f the Department, particularly 

Mrs Von Hartitzsch.

D o T hese C ases H ave A pplication  in the C ontext o f  School L iability?

A  New Zealand judge required to consider the vicarious liability o f a school authority for 

abuse committed by its teachers would not be faced with the difficulties faced by the above 

judges in defining the context of the relationship in which the abuse occurred. Teachers are 

employees o f school boards o f trustees. Even a teacher who is casual or whose services are 

used on an ad hoc basis for a particular purpose would clearly be within the relationship as 

contemplated both by New Zealand and overseas litigation. These decisions, however, 

provide a clear indication that a court would be prepared to hold an institution vicariously 

liable for the intentional torts of its agents/employees. Its importance lies in the policy 

arguments, which are, it is suggested, parallel to those which would be raised for and 

against school liability. The judges’ clear appreciation o f the weight o f those arguments in 

favour o f imposing liability is significant here.

n 409 at para 115.
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In the economic climate of today, where services such as education are considered not so 

much to be founded on notions of public good but rather as a private resource, school 

authorities, as providers of that education, find themselves on a different footing from that
a i o

prior to 1989. The ‘enterprise risk’ argument is still overshadowed in the education 

context by some ideas of social policy, funding essentially remaining with the state. 

However, education is becoming increasingly market-driven with concepts o f consumerism 

and corporatisation gaining a stronger hold. Courts in the comparable jurisdictions have 

long accepted that vicarious liability applies in the context o f negligence causing personal 

injury. While policy considerations have deterred courts in the US from taking the further 

step o f allowing a tort o f educational malpractice, the House o f Lords has not considered 

itself similarly constrained. In Phelps v Hillingdon London Borough Council; Anderton v 

Clwyd County Council; G (a Minor) v Bromley London Borough Council; and Jarvis v 

Hampshire County Council,41* the House o f Lords followed the trend begun by their 

Lordships led by Lord Browne-Wilkinson in X (Minors) v Bedfordshire County Council* 414 

in holding that schools may owe a duty o f care in respect o f the mental welfare o f their 

students as well as their physical welfare. The House o f Lords has held consistently that 

teachers owed a duty at common law to exercise the care and skill o f reasonable teachers in 

making educational provision for pupils’ needs. Further, they have held that a LEA as 

employer might be vicariously liable for a breach of such a duty. In light o f these 

decisions, it is hard to imagine that policy considerations alone would serve to preclude the 

vicarious liability of school authorities.

Arguably, living in a situation where one is abused domestically and where one’ s 

complaints are unheeded by the person one relies on for safety, as was the case with the 

plaintiff W, is more causative o f mental injury than a school situation. However, a child is 

compelled by law to attend school between the ages o f 6 and 16 and frequently has no 

choice of which school to attend. An abusive situation within the school, which the child

4U When education administration was devolved from central government to locally elected boards of 
trustees pursuant to the policy known as ‘Tomorrow’s Schools’ enacted in the Education Act 1989 
(NZ).

4,3 [2000] 3 WLR 776 (HL).
414 [1995] 3 WLR 152; [ 1995] 2 AC 633 (HL).
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must attend for a large part o f the day, clearly has significant potential for psychological 

damage if  the child’ s complaints are unheeded.

174
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Chapter 4 — Factors Which Effect the Extent of the Liability of New 
Zealand Schools

4.1 The L im itation  o f  A ctions

There is currently a large amount o f research being carried out worldwide in the area of 

sexual abuse generally and bullying and harassment in schools.415 As a result there is now 

a much greater recognition o f two factors. First, that behaviour such as bullying and all 

forms o f harassment, particularly sexual harassment, has the potential to cause long-term 

psychological harm to the victims. Unlike cases o f abuse which involve bodily injury, it is 

evident in most cases that this psychological harm does not become apparent until much 

later in time. Importantly, as it takes the plaintiff some time to relate the actions to the 

harm, the allegations of sexual abuse frequently relate to events which took place decades 

ago. Such an example is the Australian cases o f Rich v State o f Queensland; Samin v State 

of Queensland416 The plaintiffs commenced proceedings in 1999 in relation to alleged 

sexual abuse by their teacher which took place in 1965. This lapse o f time was similar to 

that in the New Zealand cases o f W v The Attorney-General and S v The Attorney- 

General417 (above).

The effect o f the statutory limitation period is clearly fundamental to a consideration of 

liability in this type o f action, which is framed in the tort o f assault and battery, and the tort 

o f negligence. The courts have been required to examine the application in this context o f 

the statutory limitation provisions. In New Zealand there is now a body o f court decisions 

which provide precedent for a redefinition of the limitation period.

It is beyond the scope o f this thesis to consider the effect o f the limitations periods in the 

comparative jurisdictions.

See Chapter Two.
(2003) 195 ALR 412.
Unreported Judgments of the New Zealand Court of Appeal, Blanchard, Tipping, McGrath, 
Anderson, Glazebrook JJ, 15 July 2003, CA43/02 and CA227/02 respectively.
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4.1.1 T he New Zealand Limitation Act 1950

Under Section 4(1) of the Limitation Act 1950 (NZ), the basic limitation period in the case 

o f breach of statutory duty and tort is six years from when the cause o f action arose. In 

contrast, in cases involving bodily injury, Section 4(7) o f the Limitation Act 1950 provides 

as follows:

An action in respect of the bodily injury to any person shall not be brought after the 

expiration of 2 years from the date on which the cause of action accrued ... an application 

may be made to the court, after notice to the intended defendant, for leave to bring such an 

action at any time within 6 years from the date on which the cause of action accrued .

There are two points of significance here. The Act provides that if the victim was under 20 

years at the time of the act complained of, time does not start to run until they turn 20. The 

other point relates to the use of the phrase ‘bodily injury’ in s 4. In any event damages for 

this harm would be subject to the accident compensation regime bar. The term is not 

defined in the Limitation Act 1950 (NZ), supposedly because it preceded the first Accident 

Compensation Act 1972 (NZ). It has been suggested, however, that it could include 

psychiatric injury alone (that is not suffered as a result o f physical injury) for which actions 

for damages may be taken 418

Because the Limitation Act 1950 (NZ) does not specifically state what is meant by accrual 

o f the cause o f action, the courts have determined this date essentially according to the 

cause o f action pleaded. It is therefore critical to the plaintiffs chances o f success in what 

cause o f action they frame their claim. While an action against the perpetrator o f the sexual 

abuse is most likely to be framed in the tort o f assault and battery, in the situation where 

there is a lapse of time it may be preferable to frame it in negligence because o f the 

application o f the ‘reasonable discovery’ test set out in S v G (below), or in breach of

Maxwell v North Canterbury' Hospital Board [1977] 2 NZLR 118; Todd, S.J. “The Law o f Torts 
(2002) Butterworths, Wellington, New Zealand.
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fiduciary duty, which is an equitable principle outside the provisions o f the Limitation Act 

1950. Both causes o f action were pleaded in the case o f L v Robinson.419 There a patient 

who had a sexual relationship with her psychiatrist brought a claim in negligence for 

compensatory and exemplary damages for emotional trauma allegedly suffered as a result. 

Even though questioning whether negligence accurately reflected the wrong suffered by the 

plaintiff, Chisholm J considered that the pleadings produced a ‘sufficiently robust’ claim in 

negligence to enable him to award the damages sought. For this reason he did not consider 

it necessary to pursue the claim in breach of fiduciary duty.

4.1.2 L im itation: N egligence

Where the cause o f action is in negligence it has been held, in S v G,420that the most 

desirable approach is to measure the time from the date on which the damage was 

reasonably discovered. There are two likely scenarios for a negligence action against a 

school where a plaintiff alleges that they suffered harm from peer or teacher abuse o f which 

the school was aware but failed to act.

The first is where the victim complains to a school o f the behaviour at the time o f suffering 

some harm and so is obviously aware of the damage at that time. It is therefore likely that 

court action would be taken within a reasonable period o f time and so the limitation period 

may not be an issue. This was the situation in the U K  case o f Bradford-Smart v West 

Sussex County Council421 when Leah Bradford-Smart took action against her local school 

authority for damages for mental trauma arising from non-physical bullying. She claimed 

that the school breached a duty of care owed to her in that they were aware o f the bullying 

and failed to take preventative action. She brought evidence to prove that as a result she 

had suffered post traumatic stress disorder. The allegations were based on events which 

occurred between 1990 and 1993 and the action was commenced a short time later. 

Limitation was not an issue there, and this would be the case in New Zealand also.

[2000] 1 NZLR 499.
[1995] 3 NZLR 3 NZLR 681,687.
The Times, 8 November 2000. See Chapter 3.4.4.
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Then there is the situation where the plaintiff does not become aware o f the damage until 

some time after the events which caused it, as is most common in the cases involving 

sexual abuse which have been before the New Zealand courts. It is highly possible in the 

case o f sexual abuse of a student by a teacher that the imbalance o f power would prevent 

complaint until much later in time. For whatever reasons, most commonly plaintiffs take 

action for damages for sexual abuse a considerable length o f time after the events occurred.

In W v The Attorney-General the Court o f Appeal upheld the decision o f the trial judge 

that the Crown’ s defense of limitation should not succeed. The judge had accepted the 

psychiatric evidence presented at trial which showed that the plaintiff neither discovered 

nor ought reasonably to have discovered that the abuse caused her ongoing problems until 

she had undergone counseling late in 1996. Thus her claim, commenced shortly thereafter, 

was within the limitation period.

4.1.3 L im itation: A ssault and Battery

Where the action is founded on an intentional tort, such as assault and battery, which is 

actionable per se, the time runs from when the cause o f action accrued. In M  v H423 it was 

held that, where damage is not an element o f the cause o f action, time begins to run from 

when the victim first realizes that they did not freely consent to the abuse. In the case o f a 

student who was under age at the time the tort was committed, time runs from when they 

turn 20. This would be the situation in the case o f a student taking action against school 

authorities for damages relating to sexual abuse by a teacher during his or her school years. 

Action would need to be commenced within two years o f the student’ s 20th birthday. 

However, there are many factors which may prevent this happening. The relationship 

between a teacher and a student will, in most cases, be characterized by power and trust, as 

was seen in the New Zealand case where sexual abuse was committed by a teacher, Thomas

Unreported Judgment of the New Zealand Court of Appeal, Blanchard, Tipping, McGrath, 
Anderson, Glazebrook JJ, 15th July 2003. CA227/02.
(1999) 18FRN Z 359, 363.
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Leigh, against a number o f female students over a number o f years. There the reputation 

and standing of the teacher in the community did much to discredit disclosure to teachers or 

school authorities. It is likely that it is only in adulthood that the victim finds the strength 

to pursue the matter.424 It may be that in a case o f widespread sexual abuse o f several 

victims there are the ‘disappearing complaints’425 over a period o f time, the sum total of 

which is not appreciated and thus not acted on by the school. In the Report o f the Inquiry 

into the Mahurangi College Matter (involving the teacher, Thomas Leigh), the 

Commissioner for Children clearly summed up many o f the reasons for long delays in 

addressing complaints of teacher sexual abuse when he said:426

It needs to be acknowledged that dealing with sexual harassment and sexual abuse issues is 

difficult in any organisational environment. The lack of experience and training of the staff 

of the college increased that difficulty. Fear of making a false ‘accusation’ or a difficulty in 

believing that this could be happening in a school such as Mahurangi, led to an 

unwillingness to recognize the abuse/problem and prevented prompt, effective action ... It 

may be that the individuals were reluctant to believe that a respected colleague or 

community figure can have behaved in such a way ... There is a widespread belief that 

children and young people are inclined to invent or exaggerate allegations of impropriety 

and that their stories have to be treated with great caution. There is also a huge power 

imbalance between students and teachers and abusers are able to turn this to their own 

advantage.

Furthermore, there is overwhelming evidence pointing to the conclusion that the extent o f 

the damage only manifests itself much later in a person’ s life.427

In S v The Attorney-General, the Court of Appeal upheld the decision o f the trial judge that 

the vicarious liability o f the Department for assault and battery was statute-barred for the

This action was settled out of court. It was subject to an inquiry by the Commissioner for Children 
in 1998, “Report o f an Inquiry’ by the Commissioner for Children: Mahurangi College”, The 
Commissioner for Children the late Laurie O ’Reilly.
For example, complaints which are made by various students who then leave school and are 
forgotten.
The Mahurangi Inquiry above, at pp 7-9.
As was clearly demonstrated by the evidence of expert witnesses in S v The Attorney General and 
W v The Attorney General, n 422.
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same reasons as M  v H428 (above). The judges then proceeded to consider whether the 

disability argument could successfully operate to remove that bar.

4.1 .4  T he D isability  A rgum ent

This argument is used to satisfy a court that the plaintiff was under a disability at the time 

that the right o f action accrued, with the effect that the time runs from when the disability 

ceased, pursuant to s 24 Limitation Act 1950 (NZ). Under s 2(2) o f the Limitation Act 1950 

(NZ) a person is deemed to be under a disability when they are an infant or o f unsound 

mind.

The decision in S v The Attorney-General shows that in order to accept this argument, a 

court needs to be satisfied that the state o f the plaintiffs mind in the intervening period was 

such that it would have precluded them from commencing an action. In other words, for s 

24 to apply there must be evidence that the post traumatic stress disorder and resulting 

depression, or other mental impairment, were such that the plaintiff was unable to function 

to the degree required to bring together the case and to instruct counsel and to institute 

proceedings. The Court o f Appeal accepted the psychiatric evidence that the plaintiff s 

post traumatic stress disorder caused by the abuse served as a ‘sufficent and major barrier 

to his bringing proceedings’ . Even though, as the trial court had decided, the plaintiff 

possessed the skills to function in employment and pass some exams, this did not mean that 

he did not suffer under a disability in terms of facing the abuse and litigating against the 

person or people who were responsible. Accordingly, the Court o f Appeal overruled the 

decision of the trial judge that the proceeding for assault and battery was statute-barred, 

holding that he was under a disability until he was ‘released’ by the death o f his foster 

mother in 1995.

(1999) 18 FRN Z359.
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The conclusion from the above line of cases is that, in the absence o f legislative 

intervention,429 the courts have been left to decide on an ad hoc basis whether the facts 

allow a circumvention o f the limitation periods. In the case of sexual abuse this is assisted 

by an increase in understanding of the psychological nature o f the damage resulting from 

this kind o f abuse. The sexual abuse o f a student by a teacher would have invariably taken 

place during childhood. It is likely that the resulting psychological condition which would 

effectively preclude him or her from taking action within the limitation period would be 

exacerbated by the imbalance of power within the school situation. It is likely that only in 

adult life would the harm from the actions become evident. It is improbable that Parliament 

could have intended that a statutory bar against bringing an action for a wrongful act would 

apply during the time when the act itself prevented the bringing o f proceedings. An 

increasing amount of research is being undertaken which indicates that the effects of 

harassment and non-physical bullying suffered at school may be deep-seated and long

term.430 It is to be hoped that the categories of tort which may provide causes o f action in 

this area are not so rigidly defined and inflexible as to cause an action to be statute-barred 

or not, dependent on how it is framed. It is to be hoped that a New Zealand court would 

adopt the attitude o f the Supreme Court of Canada in M (K ) v M (H )431. This rationale could 

be applied equally in cases of other types of abuse, such as non-physical bullying, often 

shown to cause long-term psychological harm.

4.2 D am ages in Light o f the A ccident C om pensation  R egim e

This section considers what type of damages a school authority may be required to pay to a 

successful plaintiff. In New Zealand, because o f the accident compensation regime, the 

type o f damages is o f primary importance in any such action under consideration. In the 

comparative jurisdictions, the US, Australia and the UK, damages may be awarded at

In July 2000 the New Zealand Law Commission published recommendations for reform of the 
Limitation Act 1950 (NZ) to reflect the judicial position but to fix a new limitation period of 10 years 
from discovery, unless a disability can be proved. This recommendation is yet to be enacted at the 
time of writing.
Chapter Two.
[1992] 96 DLR (4th) 289.
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common law for both personal injury and mental injury, including suffering and distress, 

whether or not it was caused by personal injury. Those damages may include non- 

pecuniary loss including pain and suffering, loss o f expectation o f life and loss of 

amenities. In New Zealand, the accident compensation scheme, in its current form 

embodied in the Injury Prevention, Rehabilitation, and Compensation Act 2001(NZ), 

provides statutory cover for personal injury and for mental injury which arises out o f 

physical injury. Where such statutory cover is provided, there is a bar, contained in s 317 of 

that Act, against actions for compensatory damages in respect o f such injury. It has been 

the case since the passing of the Accident Rehabilitation and Compensation Act 1992 (NZ) 

that mental injury, standing alone, is outside the statutory cover.432 This exclusion was 

incorporated into the Accident Insurance Act 1998 (NZ), s 29 (l)(c ), and in s 26 (l)(c ) o f the 

Injury Prevention, Rehabilitation and Compensation Act 2001(NZ). So, in respect o f this 

type o f injury compensatory damages may be pursued at common law. This being the case, 

however, it was previously generally accepted that a claim for upset or distress standing 

alone was not actionable at common law and therefore that harm o f that type was not able 

to be compensated for. In recent years, however, there have been developments in this area 

in New Zealand which now leave open the possibility o f a court’ s consideration o f such a 

claim. The first is a claim for damages for mental distress and injury to feelings where it is 

part o f the damage arising from an independent cause o f action, such as breach of fiduciary 

duty. The other is a claim for damages for ‘nervous shock’ . This is mental injury caused 

by a sudden traumatic event which threatens the plaintiff or a person which whom the 

plaintiff has a close personal relationship with death or physical injury. In the latter the 

plaintiff has been referred to as a secondary victim, and this was considered by the UK 

House o f Lords in A Icock v Chief Constable o f Yorkshire433 and by the New Zealand Court 

o f Appeal in Queenstown Lakes DC  v Palmer434 and van Soest v Residual Health 

Management Unit. 435

432

433

434

435

s 4(1).
[1992] 1 AC 310 (HL).
[1999] 1 NZLR549.
[2000] 1 NZLR 179 (CA).
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In addition to the types o f damages above, since the case o f Donselaar v Donselaar in 

1982436 there has been the possibility of a successful action for exemplary damages. The 

Court of Appeal decided there that exemplary damages fell outside the statutory bar on 

damages for personal injury. Following that decision Parliament confirmed this availability 

by s 396(1) o f the Accident Insurance Act 1998 (NZ), and in its latest version by s 319(1) of 

the Injury Prevention, Compensation and Rehabilitation Act 2001 (NZ). In recent years 

New Zealand courts have been required to consider application o f exemplary damages in 

the case o f intentional torts such as assault and battery, and misfeasance in public office, as 

well as the unintentional tort o f negligence. The possibility o f an action against school 

authorities where the plaintiff seeks exemplary damages is o f substantial significance in this 

context.

Against this background, this section considers the issue o f the heads o f damages which 

may be awarded against a school authority in respect o f student harm.

4.2.1 T he B ackground to the E xisting Schem e o f  C om pensation  for Personal 
Injury (A CC )

The Accident Compensation Act 1972 (NZ) introduced the regime known as ACC in 1974 

pursuant to the Government’ s implementation o f the Woodhouse Report.437 It was hailed 

as an applaudable response to what was considered to be the inadequate and often clumsy 

state of the common law in relation to personal injury litigation, often referred to as a 

‘forensic lottery’ . Funded by employer and employee contributions and levies from other 

sources such as road tax, ACC provides for medical expenses, rehabilitation assistance, and 

earnings-related compensation in the event o f personal injury by accident, on a ‘no fault’ 

basis. In addition and significantly in this context, the Act provided for lump sum 

payments for permanent loss or impairment o f bodily function, death, pain and suffering, 

loss o f enjoyment o f life and disfigurement caused by accidental personal injury. These

436

437
[1982] 1 N ZLR97 (CA).
Woodhouse J (1967) '‘The Report of the Royal Commission o f Inquiry, Compensation for Personal 
Injury’ in New Zealand”, known as ‘The Woodhouse Report’.
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sums were subject to maximum limits and were generally accepted to be grossly 

inadequate, for example, $7,000.00 in the first case. This compensation was in return for a 

complete prohibition against claims in civil law for compensatory damages. So, since 1974 

in New Zealand, there has been no possibility o f successfully pursuing a common law 

claim for compensation for physical harm. The statutory bar is now contained in s 317 of 

the Injury Prevention Rehabilitation and Compensation Act 2001 (IPRCA) (NZ), the Act 

which currently embodies the ACC scheme, as:

(I) No person may bring proceedings independently of this Act, whether under any rule of 

law or any enactment, in any court in New Zealand, for damages arising directly or 

indirectly out of personal injury covered by this Act or the former Acts.

Since its inception the regime has undergone several major transformations, largely driven 

by fiscal considerations. First, the Accident Compensation Act 1982 (NZ) increased the 

maximum ceilings on lump sums. In 1992, in a move which has been strongly criticized 

within New Zealand as a fundamental breach o f the social contract which underlay the 

original scheme,438 the Accident Rehabilitation and Compensation Insurance Act 1992 (NZ) 

completely abolished lump sum payments, while still maintaining the prohibition on 

common law claims.439 Lump sum payments for permanent impairment were reintroduced 

by the 2001 Act. This is contained in the First Schedule, Clause 54, where it is provided 

that the corporation is liable to pay the claimant lump sum compensation in accordance 

with the Schedule if  the claimant suffered personal injury after 1 April 2002, which is 

covered by the Act. The inadequacies o f the lump sum amounts has led to the pursuit of 

damages through a number of innovative and wide-ranging common law and legislative 

avenues. A  statement which underpins the now existing state o f the law was made by 

Thomas J in Queenstown Lakes District v Palmer:440 ‘To the extent that the statutory cover 

is extended, the right to sue at common law is removed; to the extent that the cover is 

withdrawn or contracted, the right to sue at common law is revived.’

438 Harrison, R. (1993) “Matters of Life and Death” Legal Research Foundation Seminar.
439 s 5 Accident Compensation Act 1972 (NZ); s 27 Accident Compensation Act 1982 (NZ); s 14 

Accident Rehabilitation & Compensation Insurance Act 1992(NZ); s 394 Accident Insurance Act 
1998 (NZ); and now s 317 Injury Prevention, Rehabilitation and Compensation Act 2001 (NZ).

440 [1999] 1 NZLR 549, 555.
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In the context o f consideration of a school’ s liability for damages, the situation in essence is 

as follows:

• For purely personal injury suffered by a student there will be ACC cover. This 

exists irrespective of notions of fault and responsibility;

• Where it is alleged that a student suffered harm which is not covered by ACC, 

damages may be awarded for that harm once negligence or other cause of action has 

been established. This could be by virtue o f direct or vicarious liability;

• Where negligence or other cause of action is established against the school 

authorities, in certain circumstance, an award o f exemplary damages may be made.

4.2.2 What is ‘ Covered’ by ACC?

So what is the extent of the ‘cover’ currently provided by the latest legislative version o f 

the scheme, the Injury Prevention and Rehabilitation Compensation Act 2001 (7VZ)? While 

this research considers the effect of this scheme on the possibility o f the liability o f school 

authorities for damages, it is necessary to view the scheme within its wider social context. 

It is therefore considered appropriate here to set out the purpose o f that Act stated at length 

in s 3:441

Purpose

The purpose of this Act is to enhance the public good and reinforce the social contract 

represented by the first accident compensation scheme by providing a fair and sustainable 

scheme for managing personal injury which has, as its overriding goals, minimising both 

the overall incidence of injury in the community and the impact of injury on the community 

(including economic, social and personal costs), through:

Injury Prevention and Rehabilitation Compensation Act 2001 (NZ).
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(a) Establishing as a primary function of the corporation442the promotion of 

measures to reduce the incidence and severity of personal injury;

(b) Providing for a framework for the collection, co-ordination, and analysis of 

injury related information;

(c) Ensuring that, where injuries occur, the corporation’s primary focus should be 

on rehabilitation with the goal of achieving an appropriate quality of life 

through the provision of entitlements that restores to the maximum practicable 

extent a claimant’s health, independence, and participation;

(d) Ensuring that, during their rehabilitation, claimants receive fair compensation 

for loss from injury, including fair determination of weekly compensation and, 

where appropriate, lump sums for permanent impairment;

(e) Ensuring positive claimant interactions with the Corporation through the 

development and operation of a Code of ACC Claimants’ Rights; and

(f) Ensuring that persons who suffered personal injuries before the commencement of 

this Act continue to receive entitlements where appropriate.

The statutory bar relates to that injury which is covered by the Act. Because the focus here 

is the extent to which school authorities may be liable, at issue is what is outside the ‘cover’ 

provided by the Act. ‘Cover’ is for personal injury by accident. ‘Accident’ is defined in s

25 as involving the application of a force (including gravity) or resistance external to the 

human body, or a sudden movement of the body to avoid such a force or resistance. In 

relation to ‘personal injury’ the emphasis is on injury o f a physical kind. It is defined in s

26 as:

26 Personal Injury

(1) Personal Injury means-

(a) The death of a person; or

(b) Physical injuries suffered by a person, including, for example, a strain or a sprain; 

or

(c) Mental injury suffered by a person because of the physical injury suffered by the 

person; or

Accident Compensation Corporation, the administering body.
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(d) Mental injury suffered by a person in the circumstances described in section 21; or

(e) Damage (other than wear and tear) to dentures or prostheses that replace a part of 

the human body.

There are two points of importance here in consideration o f what ‘ injury’ likely to be 

suffered by a student in this context would be covered by ACC and thus subject to the bar. 

Section 21 referred to in (d) above provides for mental injury suffered owing to the 

commission by another person of a sexual offence performed ‘on, with or in relation to’ the 

victim. The effect o f this is that, although a student in all likelihood will not have suffered 

‘physical’ injury as a result of sexual abuse by a teacher or other student, if  the action 

amounted to the crime o f sexual violation, they would been deemed to have suffered a 

‘personal injury’ . It is significant that it is irrelevant that no person has been charged with 

or convicted o f the offence or that the alleged offender is incapable o f forming criminal 

intent.443 The student would therefore be covered by ACC for any mental injury suffered as 

a consequence, and would thus be barred from bringing an action for compensatory 

damages against the school authorities. Any other mental injury, not suffered as a result o f 

physical injury, would not be covered by ACC and would therefore be open for an action 

for compensatory damages. In any event, ACC cover and thus the statutory bar does not 

prevent an action for exemplary damages (below).

Furthermore, while the IPRCA 2001 reintroduced lump sum payments for permanent 

impairment, a student would not be covered if the criminal act occurred before 1 April 2002 

even though they could prove they had suffered permanent damage. This is provided for in 

cl 55 o f Schedule 1 o f the Act, which provides:

A person who suffers mental injury caused by an act to which s.21(l)(c) [a criminal sexual 

act] applies is not entitled to lump sum compensation for permanent impairment under this 

schedule if the act last occurred before 1 April 2002.

s 8(4) Accident Rehabilitation and Compensation Insurance Act 1998 (NZ).
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4 .3 R e s p o n s e s  t o  t h e  B a r  o n  A c t i o n s  f o r  C o m p e n s a t o r y  D a m a g e s

There have been many occasions when New Zealand courts have been required to consider 

the effect of the bar and have allowed circumstances in which actions may be sustained.444 

In McKenzie v Attorney-General445 Cooke P o f the New Zealand Court o f Appeal saw the 

position (prior to the passing of the 1998 Act and the 2001 Act) as:446

Last it may be as well to mention that the claims made by both plaintiffs include exemplary 

damages, and to recall in broad outline the present state of the relevant case law. That is, 

while claims for damages from personal injury caused by negligence in breach of a duty of 

care relating to personal safety or a fiduciary or other duty so relating, or by assault or 

battery or rape, are barred, if arising after 1 April 1974 (see G v Auckland Hospital Board 

[1976] 1 NZLR 638; Donselaar v Donselaar [1982] 1 NZLR 97; Auckland City Council v 

Blundell [1986] 1 NZLR 632; Re Chase [1989] 1 NZLR 325; and Green v Matheson 3 

NZLR 564) claims for damages for such torts as malicious prosecution, defamation, false 

imprisonment, or trespass to land or goods, or for breaches of contracts not relating to 

personal safety, are not barred, notwithstanding that they may cause mental distress (see 

Willis v Attorney-General [1989] 3 NZLR 574).

The Act never bars, however, a claim for exemplary damages ...

Those suffering injury where blame can be attributable to the action or inaction o f others 

are now testing the boundaries o f the common law in respect o f claims for damages not 

covered by the ACC regime.

Donselaar v Donselaar [1982] 1 NZLR 97; Green v Matheson [1989] 3 NZLR 564; Willis v 
Attorney -General [1989] 3 NZLR 574; McKenzie v Attorney-General[ 1992] 2 NZLR 14; and 
Queenstown Lakes District Council v Palmer [1999] 1 NZLR 549.
[1992] 2 NZLR 14.
[1992] 2 NZLR 14, 21.
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4 .3 .1 E x e m p l a r y  D a m a g e s

As discussed above, notwithstanding ACC cover, plaintiffs in New Zealand have the ability 

to sue for exemplary damages. There has, in common law, in the UK, Australia and New 

Zealand, been much judicial debate over the function o f exemplary damages —  whether the 

function is primarily to punish or to deter. This discussion is relevant in this context. In 

terms of social policy, awarding exemplary damages against school authorities is more 

easily justified if  it is for the purpose o f deterrence. In other words, if school authorities 

(and their insurers) see a real potential for exemplary damages to be awarded against those 

o f them who fail to take effective action in the knowledge o f actions which have the 

potential to harm a student, they will be keen to institute preventative procedures. In the 

absence o f the ability o f a court to award compensatory damages for personal injury, 

exemplary damages have the potential to perform an important social function in terms of 

deterrence. This purpose of exemplary damages in this context is probably more significant 

than that o f punishment. The reality is that school authorities are so constrained in 

resources that to punish in such a way is to harm rather than help the school community.

In 1982 the New Zealand Court o f Appeal held in Donselaar v Donselaar447 that the 

statutory bar, then contained in s 5(1) of the Accident Compensation Act 1972 (N'Z), did not 

bar an award o f exemplary damages even though it was personal injury which was suffered 

as a result o f the conduct of which the plaintiff complained. That case was considered 

against a background of the decision o f Lord Devlin o f the House o f Lords in Rookes v 

Barnard448and the Australian case o f Australian Consolidated Press Ltd v Uren449 together 

with the constraints of the accident compensation statutory bar. Cooke J of that Court stated 

the view:450

[1982] 1 NZLR 87.
[1964] AC 1129.
[1969] 1 AC 590.
[1982] 1 NZLR 87, 107.
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All in all, in a situation where the right course for this Court is far from self-evident I think 

that we should try to meet a problem occasioned by the Accident Compensation Act by 

consciously moulding the law of damages to meet social needs. The only feasible way of 

doing so, without intruding into the field of compensation which the Act has taken over, 

appears to be to allow actions for damages for purely punitive purposes; and to accept that, 

as compensatory damages (aggravated or otherwise) can no longer by awarded, exemplary 

damages will have to take over part of the latter’s former role ... The Courts will have to 

keep a tight rein on actions, with a view to countering any temptation, conscious or 

unconscious, to give exemplary damages merely because the statutory benefits may be felt 

to be inadequate. Immoderate awards will have to be discouraged.

He went on to say that he felt that the present case was an example where exemplary 

damages should not be entertained, as even though the prayer for relief in the claim used 

the words ‘exemplary’ and ‘punitive’ , it was clear that what in fact was being claimed was 

for physical injury and injured feelings.451 In Rookes v Barnard452 Lord Devlin restricted 

claims for exemplary damages to narrow categories o f case: where there was express 

authorization by statute, oppressive, arbitrary or unconstitutional action by state servants 

and conduct calculated to make a profit which exceeded any compensation payable by the 

court. While the House o f Lords recently reinforced this ‘categories’ approach in Kuddus v 

Chief Constable o f Leicestershire,453courts in both New Zealand and Australia have 

rejected this approach.454 Instead judges have tended to rely on proof o f highly 

reprehensible conduct while paying heed to the words o f Cooke J in Donselaar v 

Donselaar,455that care must be taken to ensure that exemplary damages are not awarded in 

situations where clearly what is being compensated is physical injury.

[1982] 1 N ZLR97, 107.
[1964] AC 1129.
[2001] 2 W LR 1789 (HL).
In Australia, Uren v John Fairfax & Sons Ltd (3966) 117 CLR 118 (HCA) upheld on appeal by the 
Privy Council in Australian Consolidated Press Ltd v Uren [1969] 1 AC 590 (PC); and in New 
Zealand, Taylor v Beere [1982] 1 NZLR 81 (CA).
[1982] 1 NZLR 87.
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4.3.2 Exemplary Damages in Negligence

The case o f McLaren Transport v Somerville456 is significant to this discussion as in all 

probability an action against school authorities would be framed, at least in part, in the tort 

o f negligence. This was an action in negligence against a repair garage, whose foreman had 

failed to observe safety procedures in inflating a tyre on a piece o f farm equipment. The 

result was that the plaintiff, who was observing, suffered serious injuries when the tyre 

blew o ff the rim. Tipping J of the New Zealand High Court allowed the claim in exemplary 

damages. In substance, he decided that exemplary damages were not confined to intentional 

torts, but the fact that the defendant did not intend the harm would be o f significance in 

deciding the amount o f such damages. He reinforced the judicial view that while 

exemplary damages may be awarded even in circumstances in which a claim for personal 

injury would be barred by the accident compensation legislation, such damages should not 

contain any element o f compensation. This would undermine the purpose o f the accident 

compensation scheme. In essence he saw the law as follows:457

Was the negligence so bad as to require an award o f exemplary damages? ... Exemplary 

damages for negligence causing personal injury may be awarded if, but only if, the level o f 

negligence is so high that it amounts to an outrageous and flagrant disregard for the 

plaintiffs safety, meriting condemnation and punishment.

On the facts o f that case he was able to conclude that as disregarding the warning on the 

tyre was ‘foolhardy in the extreme’ , the test was met for exemplary damages to be awarded. 

However the amount o f the damages was only $15,000. Since this case the New Zealand 

courts have continued to pursue a cautious approach, emphasizing the availability o f
458exemplary damages for negligence only for extreme cases o f recklessness.

[1996] 3 NZLR 424.
[1996] 3N ZLR 424, 434.
For example, Ellison v L [1998] 1 NZLR 416 where exemplary damages were declined to a plaintiff 
when the defendant, a dentist, had carelessly left extraneous material in her mouth following a dental 
procedure.
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The most recent ruling o f high authority on the availability o f exemplary damages for 

negligence in New Zealand is the 2002 decision o f the Privy Council in Bottrill v A.459 

This was a high-profile case in which the plaintiff claimed exemplary damages from the 

Defendant, a pathologist, for his alleged negligence in misreading her cervical smear slides. 

In the High Court, Young J dismissed the plaintiffs claim, finding by a narrow margin that 

Dr Bottrilfs errors could not be regarded as grossly negligent. Young J then ruled that a 

new trial be ordered following discovery o f fresh evidence o f Dr Bottrill’ s incompetence. 

The Defendant appealed to the Court o f Appeal on the grounds that even though the 

inference to be drawn from the misreading of the slides was that he was grossly 

incompetent, there was no evidence which supported the proposition that he was aware o f 

the risk to which he exposed the plaintiff. Counsel for Dr Bottrill argued that an award of 

exemplary damages required the establishment of a high degree o f recklessness together 

with an intention to harm or a conscious awareness o f wrongdoing. The judgment o f the 

majority o f the Court was delivered by Richardson P, who, after reviewing the previous 

decisions o f the last 20 years on the issue o f exemplary damages, said:460

Now that the point is clearly before us it is appropriate to confirm that in those necessarily 

rare cases where the stringent requirements of the remedy are satisfied exemplary damages 

may be awarded where the cause of action is in negligence. The crucial question is whether 

such damages may be awarded only where the negligent conduct is deliberate or reckless 

and not merely inadvertent. As to that, we are satisfied that the considerations of principle 

and legal policy underlying exemplary damages in this country weigh heavily in favour of 

confining the remedy to those cases where the defendant is subjectively aware of the risk to 

which his or her conduct exposes the plaintiff and acts deliberately or recklessly taking that 

risk.

[2002] UKPC 44.
[2001] 3N ZLR 622, 636.
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• While the purpose o f exemplary damages is to punish and deter, the evolution of 

such relief in New Zealand has been focused on the former. It therefore follows that 

they should only be available where it is shown that the defendant was consciously 

aware that his or her conduct was wrong.

• It is the defendant’ s conduct not the cause o f action pleaded which is central. While 

a claim is brought in negligence rather than an intentional tort due to a lack o f a 

demonstrated intention to harm, for exemplary damages to be awarded the 

defendant’ s conduct must so closely approach intention as to be described as 

intentional risk-taking.

• There should be no element o f compensation in the amount o f exemplary damages 

as they are not directed to the plaintiff’ s loss.

• The courts should not extend the role o f exemplary damages in order to reflect 

any assumed inadequacies in the accident compensation regime.

• The words that have been used to describe the nature o f wrongdoing which may 

give rise to exemplary damages, particularly the phrase adopted from Australian 

cases: a ‘contumelious disregard o f another’ s rights’ all serve to emphasize that the 

defendant must have been consciously aware that the conduct was wrong. No 

matter how carelessly the defendant acted that is not enough in the absence o f proof 

o f a conscious lack o f regard.

Richardson P also stressed policy considerations which support the view that the place of 

exemplary damages is to be confined to cases o f conscious recklessness. The first is the 

inevitable uncertainty which would arise from using indeterminate words to describe the 

conduct, such as extreme, gross or wanton, recklessness. The second is that the widening 

o f the scope o f potential liability, which would arise from allowing exemplary damages for 

inadvertent as well as only advertent recklessness, would have significant economic and

Richardson P set out the following points, which have application in this context:461

[2001] 3 NZLR 622, 644-645.
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social implications. He pointed to the financial implications o f the responses o f those at 

risk leading to the increased cost o f their services.462

However, the majority o f their Lordships in the Privy Council took a different view.463 

While taking into account the policy considerations as expressed by the Court of Appeal, 

and accepting that such awards would be extremely rare, they felt that the court’ s 

jurisdiction to award exemplary damages was not rigidly confined to cases where the 

defendant intended to cause harm or was consciously reckless concerning the risks involved 

in his action. Lord Nicholls (delivering the decision o f the majority) said:464 ‘There may be 

the rare case where the defendant departed so far and so flagrantly from the dictates o f 

ordinary or professional practice precepts o f prudence, or standards o f care, that his conduct 

satisfies the test even though he was not consciously reckless.’

And 465

If, having heard all the evidence, a judge firmly believes the case is so truly exceptional and 

outrageous that an award of exemplary damages is called for, his power to make an award is 

not dependent upon his being able conscientiously to find that the defendant was 

subjectively reckless. The absence of intentional wrongdoing and conscious recklessness 

will always point strongly away from the case being apt for an award of exemplary 

damages. But if the judge decides that, although the case is not one of intentional 

wrongdoing or conscious recklessness, the defendant’s conduct satisfies the outrageous test 

and condemnation is called for, in principle the judge has the same power to award 

exemplary damages as in any other case satisfying this test.

Accordingly their Lordships allowed the appeal and restored Young J’ s order for a new 

trial.

[2001] 3 NZLR 622, 644-645.
[2002] UKPC 44.
[2002] UKPC 44, para 26.
[2002] UKPC 44, para 37.
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The approach taken by the Court of Appeal in Bottrill’s case is more in accord with that 

accepted in the comparable jurisdictions. In 1998 it was adopted by the High Court of 

Australia in Gray v Motor Accident Commission.466 In 1997 the Law Commission in the 

United Kingdom recommended that such damages may be awarded only on proof that the 

defendant had deliberately and outrageously disregarded the plaintiffs rights. Similarly in 

the United States, where the term ‘punitive damages’ is used, the law is that they may be 

awarded only in circumstances where it is appropriate to punish the defendant for his or her 

conduct because o f the defendant’ s evil motive or reckless indifference to the rights of 

others.467

Most recently and significantly since the decision o f the Privy Council in Bottrill, the issue 

o f exemplary damages in respect of liability both directly and vicariously was before the 

High Court o f New Zealand in W v The Attomey-General468{above). There the plaintiff 

sought compensatory damages for emotional harm and exemplary damages for sexual 

abuse by a foster parent in whose care she had been placed by the Department o f Social 

Welfare. The Defendant claimed that compensatory damages were precluded by the 

Accident Compensation legislation (then the 1992 and 1998 Acts) and that exemplary 

damages were not recoverable vicariously for any breaches o f duty by the foster parents. 

On the issue o f whether exemplary damages should be awarded, Smellie J applied the 

exacting standard o f the decision o f the Privy Council in A v Bottrill.469 Accordingly, he 

held that he was not satisfied that the conduct called for condemnation by way o f 

exemplary damages. He said:4/0 ‘It may be that given the imprecise nature o f the 

complaints, the default was towards the error o f judgement end of the spectrum and well 

removed from the flagrant breach of acceptable practice threshold’ .

(1998) 196 CLR 1.
American Law Institute Restatement o f the Law, Second, Torts 2d (1977) at p 464. 
Unreported Judgment of the High Court of New Zealand, Wellington Registry, Smellie J, 3rd 
October 2002, CP 42/97.
[2002] UKPC 44.
Unreported Judgment of the High Court of New Zealand, Wellington Registry, Smellie J, 3rd 
October 2002, CP 42/97, 54.
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There are two arguments which may be used by a school authority against an application 

for exemplary damages. The first is the greater emphasis placed by the recent cases on 

punishment, rather than deterrence, as the primary function of such damages. The second 

argument, which provides a justification for the first, is the requirement that the conduct, 

while not intentional, contains a significant degree o f outrageousness so as to require the 

condemnation o f the court. Both factors weigh heavily against the likelihood o f such 

damages being awarded against a school authority. They do not, however, rule an award 

out entirely.

There are two New Zealand awards o f exemplary damages which are analogous to the 

school situation where there is teacher to student abuse. They both involve circumstances 

where there was a clear imbalance o f power. In B v R 471 an uncle who had sexually abused 

his niece when she was aged between seven and sixteen years was ordered to pay 

exemplary damages o f $35,000. L  v Robinson472 was an action for exemplary damages, as 

well as compensatory damages for emotional trauma, by a patient in respect o f the sexual 

misconduct o f her psychiatrist towards her. The award o f exemplary damages was $10,000 

(and compensatory damages for emotional distress o f $50,000). In both these cases, the 

court held that an award o f exemplary damages was appropriate as condemnation of 

behaviour which amounted to an outrageous abuse o f the defendant's power over the 

plaintiff. A  similar view would be taken in respect o f a teacher’ s actions towards a student. 

In considering the direct liability o f a school, the court would have to decide that the 

school’ s breach of duty showed a considerable degree o f recklessness in knowledge o f the 

behaviour or in affording the opportunity for the behaviour to take place. That this could 

be the case is demonstrated by the example o f events at Mahurangi College (referred to 

above). There not only did the school show recklessness in failing to heed the students’ 

complaints, but it showed a flagrant disregard for the student’ s safety by allowing the 

teacher to continue in the role o f teacher and sports coach, which involved him in situations 

where the abuse could occur. In that case, the matter was settled before coming to trial, so

[1996] 10PRN Z73.
[2000] 3 NZLR 499.
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the opportunity for the issue of exemplary damages in the school context to be litigated was 

lost.

4.3.3 Vicarious Liability for Exemplary Damages

The principle of vicarious liability aims to impose legal responsibility on an employer for 

harm caused to another by an employee’s negligence committed in the course of his or her 

employment. As discussed above, it is in part born out of a desire to give a plaintiff 

financial recourse against a more financially able employer. In a legal environment in 

which there is a bar against compensatory damages for personal injury, the aim of 

providing a hapless plaintiff compensation for their harm becomes irrelevant. Instead, the 

question is whether punishment by way of exemplary damages may be imposed on an 

employer or whether, because of the punitive aspect of exemplary damages, the liability is 

personal only. The principle of vicarious liability generally, and in relation to a school’s 

liability, is examined above. Here the issue is whether an award of exemplary damages 

may be made against a school authority, where it is held to be vicariously, rather than 

directly, liable. To hold that school authorities are liable for exemplary damages for the 

tortious acts of their employees is different from a direct liability in tort. The latter is based 

on the school’s breach of a duty of care owed to the student. In the case of a school’s 

vicarious liability, the focus is not on the school’s behaviour except in its being the 

employer of the tortfeasor. How is this affected by the justification for exemplary damages 

of punishment and deterrence? May the school context be distinguished from the other 

situations in which employers have been held to be vicariously liable for exemplary 

damages? One would think that in the school context the deterrence aspect would assume 

some significance but this is yet to be seen. In the case of McLaren Transport Ltd v 

Sommerville,473 where the employer was held liable for exemplary damages for the 

negligence of the employee, the deterrence justification for exemplary damages appears not 

to have been of any consequence. The focus of the court there was on whether the conduct 

of the employee which led to the accident was so reprehensible as to justify an award of

[1996] 1 NZLR424.
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damages by way of punishment. The fact that the award was made against the employer on 

the basis of vicarious liability, not the employee, was not questioned.

There are three decisions of the New Zealand High Court in which the vicarious liability of 

an employer for exemplary damages has been at issue. These are C arrington  v Attorney- 

G en era l474 * and M o nroe  v A ttorney-G eneral 475 and, more recently, H a rris  v Attorney- 

G en era l.476 All three were actions against the Attorney-General as the employer of police 

officers, for the wrongful acts allegedly committed by the officers in their course of duty. 

In these cases, it was argued by the Crown that the principle of vicarious liability does not 

extend to liability for exemplary damages when the employer is without fault. The law 

which emerges from these decisions is essentially that where the wrongful acts are of a 

degree which warrants an award of exemplary damages, it is of no account that the 

employer is without fault. In M onroe, Prichard J set out two policy reasons which in his 

view led to this finding. First, he rejected the argument that the rationale of vicarious 

liability is solely for compensatory damages. He said that an important deterrent effect of 

an employer’s liability for the tortious acts of employees is that it reinforces the need for an 

employer to exercise closer control over employees. Secondly, if liability was to be 

personal only, in many situations a plaintiffs difficulty in identifying the employee actually 

at fault may lead to contemptuous acts going unpunished. Both these reasons have 

application to the school context. Where, for example, a student who is being bullied or 

suffering some other form of abuse complains to various school employees and the 

complaints go unheeded with the result that no protective action is taken, it may be difficult 

for that student to lay blame specifically on a particular teacher. The possibility of such 

liability being imposed on a school should have the deterrent effect of encouraging tighter 

and more effective procedures for heeding and acting on such complaints by students.

[1972] NZLR 1106.
Unreported Judgment o f the High Court o f New Zealand, Auckland Registry, Pritchard J , 27 Ih 
March 1985, A 6 17/82.
Unreported Judgment o f the High Court o f New Zealand, Masterton Registry, Durie J, 23 July 
1999, CP 7/96.

198



However, the effect of the recent decision of the Court of Appeal in S v The Attorney - 

General477 * may perhaps be to severely limit the chances of a student’s being successful in 

an action for exemplary damages based on vicarious liability. Having determined that the 

Crown was liable vicariously to compensate the plaintiff for abuse by his foster parents, the 

judges considered the claim for exemplary damages. They reiterated the view that 

exemplary damages are not intended to provide an additional monetary remedy and that 

they are not to be used by the courts to attempt to make up for any perceived inadequacies 

in the accident compensation scheme. They considered that as the Department was not 

directly at fault it was not deserving of punishment and therefore that exemplary damages 

should not be awarded.

Of significance in this context is the opinion of the Court of Appeal also in W v The 

Attorney-General on the issue of vicarious liability for exemplary damages, where the 

finding of negligence was based on a failure of the employee to respond effectively to 

complaints of abuse. The Court said that, while it was negligent of the employee not to 

fully appreciate the nature of the complaint and to make further inquiry, it does not show 

such a flagrant disregard or gross negligence as to warrant punishment. They did not 

consider it to be negligence to such a degree as was present in the case of Bottrill.479 In the 

words of Blanchard J :480

[in Bottrill] the defendant departed so far and so flagrantly from the dictates o f ordinary or 

professional practice precepts o f prudence, or standards o f care, that his conduct satisfied the 

test o f outrageous conduct even though he was not consciously reckless.

Unreported Judgment o f the New Zealand Court o f Appeal, Blanchard, Tipping, McGrath,
Anderson, Glazebrook J J , 15th July 2003, CA 43/02. Refer Chapters 3 .4 .2 , 3 .7.3 and Chapter Four. 
Unreported Judgment o f the New Zealand Court o f Appeal, Blanchard, Tipping, McGrath,
Anderson, Glazebrook J J , 15th July 2003, CA 227/02. R efer Chapters 3.4 .2 , 3 .7 .3 , and Chapter Four. 
[2002] 3 W LR  1406.
Unreported Judgment o f the New Zealand Court o f Appeal, 15th July 2003, C A 227/02, at para 54.
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The view of the Court of Appeal is reasonable if measured against the prevailing standard 

of the time in which the events occurred. It was held in W that even though the omission 

to act on the part of the officer of the Department perhaps revealed a systemic failure to act 

on complaints of children in their care, it still could be said to be at the error-of-judgement 

end of the spectrum rather than ‘flagrant and outrageous’. Today a higher standard of 

reaction to complaints would almost definitely be required. There is now a much greater 

awareness of sexual and other abuse, and there is a greater recognition of the harm they 

cause. It is to be hoped, in light of those two factors, that a more effective response to the 

complaints of children would be required from those in authority.

There are two arguments for exemplary damages to be awarded when a school is held to be 

vicariously liable. These are, first, that it is the whole school community which has a 

responsibility to ensure student safety and the school authorities are at the head of that 

community. Victims should be able to look to the school authorities for retribution. The 

allocation of blame in such a situation should not be encouraged. Secondly, while it may 

be said that to punish the school employer rather than the teacher who abuses, or the 

employee who fails to take notice of a student’s complaint of abuse, does not serve to deter 

future action on the part of the abuser or the school employee, its effect may be to 

encourage school authorities to more seriously investigate complaints against employees 

and to institute more effective processes for this purpose.

However, there are many arguments, probably more compelling, which counter these 

viewpoints. These are as follows:

• It would be unfair to punish the blameless school authorities when in all likelihood 

the employee would go unpunished. Such liability transfers the burden away from 

the primary wrongdoer to the school.

• It is clear that exemplary damages cannot be used in New Zealand to make up for 

any inadequacies in compensation payable under the accident compensation regime. 

The focus then must be on the conduct of the defendant rather than on the harm
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suffered. It follows that it may be difficult for a court to award exemplary damages 

against a school which was able to demonstrate that it had no knowledge of the 

employee’s actions.

• There is a strong policy argument that it would not be in the best interests of society 

as a whole to impose the financial burden of potential liability on school authorities. 

Clearly, it could lead to the allocation of funds to insurance premiums rather than 

educational resources. This argument was used in the US in the 1970s against the 

imposition of a duty of care on school authorities in respect of educational 

‘malpractice’ . Significantly, however, it did not dissuade the House of Lords from 

holding, more recently, in the line of cases beginning with X (Minors) v 

Bedfordshire County Council, that school authorities may owe a duty of care to 

students for their educational well-being.

Faced with such a claim, a court would need to pay careful attention to balance the 

competing interests set out above. In any event, while the potential to claim exemplary 

damages vicariously or directly may exist, a pragmatic student-plaintiff would have to 

consider whether such a claim was worth pursuing for the reasons set out below

4.3.4 The Assessment of Exemplary Damages

In contrast with the US, New Zealand awards of exemplary damages are traditionally 

insubstantial. It has been suggested482 that courts are likely to take the following factors 

into account in their assessment:

• As it is the defendant’s conduct which is at issue, the gravity of such conduct will 

be measured and damages assessed according to its degree of culpability.

[1995] 2 AC 633.
Manning, J. (2002) “Compensatory and Exemplary Damages for Personal Injury in New Zealand: 
A Practitioner’s Primer” Personal Injury> Litigation — a practical approach, A New Zealand Law 
Society Intensive, April, pp 115-174.
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• Inspection of the cases shows that moderation will be exercised leading to lower 

rather than higher awards.

• Exemplary damages should not be seen as a windfall to a plaintiff who has already 

received compensation under the ACC regime.

• The capacity of the defendant to pay may be a factor which helps determine 

quantum. This would tend to argue against any award of significance in the case of 

a public school.

• As the damages are not compensatory, the extent of the plaintiffs injury is 

irrelevant.

• Previous punishment of the defendant at criminal law, while not precluding an
483award, would perhaps be taken into account in deciding the quantum of 

exemplary damages to be awarded.

It is likely that the attitude which the New Zealand courts would adopt in respect of the

quantum of exemplary damages would be that stated succinctly by the Court of Appeal in L
777/ * 484v Ellison:

Even if the conduct o f the respondent had been outrageous and deserved to be marked by an 

award o f exemplary damages, a claim o f this size [$250 ,000] would be quite unrealistic. As 

far as we are aware, judges in this country have restricted such awards to a mere fraction of 

the sum claimed here (for example, in McLaren Transport, where apparently gross 

negligence in the inflating o f a tyre caused serious injury, $15 ,000  was awarded). They 

have been right to do so. The marking out and punishment o f outrageous behaviour can be 

adequately achieved by a relatively modest penalty. It is to be remembered that awards are 

not intended as compensation.

s 396 Injury Prevention, Rehabilitation and Compensation Act 2001 (NZ). 
[1998] 1 NZLR 416  (CA), 419.
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4.3.5 Mental Injury Not Arising from Physical Injury

ACC ‘cover’ for personal injury under the definition contained in s 20 1PRCA 2001 

expressly provides for physical injury, and mental injury suffered in combination with or as 

a result of physical injury. The door is open for claims for mental injury where no physical 

injury was suffered.485

Compensatory damages in tort are aimed at restoring plaintiffs to the position they were in 

before the wrongdoing. In the case of mental injury without accompanying physical injury, 

the harm to be compensated is generally in respect of suffering such as mental distress, 

humiliation and anxiety. It may also be more transitory suffering as in the case of injury to 

feelings. It is an impossible task for a court to fix a sum, for example for a loss suffered by 

a person whose school years were characterized by unaddressed bullying. It is now 

generally accepted that the most the law can do is fix on an amount which is ‘fair’ .486 A 

separate type of loss which may well be claimed comes within the category of loss of 

amenity. This occurs where there is a reduction in the plaintiffs enjoyment of life resulting 

from the wrong complained of. It may be that students will argue that their mental injury, 

as a result of the conduct, prevented them from full participation in the educational process, 

thus reducing their life’s expectations. It would then be for the court objectively to assess 

the value of that deprivation.

Worthy of note on this point is the English Court of Appeal decision in Robinson v St 

Helens MBC,487 the latest in the line of UK educational negligence actions. The plaintiff 

had claimed damages from his school authority on the basis that it had negligently failed to 

diagnose his dyslexia and he had suffered harm as a result.

Though in the context o f sexual abuse it is important to note the exception provided for in IPRCA 
2001 by s 26(1 )(d), s 21 and Schedule 3 (above).
Cassell v Broome [1972] AC 1027, per Lord Hailsham at 1070.
[2002] EW CA  Civ 1099, [2003] PIQR 9.
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The court held that the duty of care of a school towards its pupils is to protect them 

against ‘economic loss (stemming, for instance, from the failure of a child to achieve the 

level of educational attainment reasonably to be expected) and/or damage in the sense of 

emotional or psychological harm which would usually fall short of developing into a 

recognisable psychiatric injury.’ If a student is entitled to recover damages for this sort of 

harm in respect of educational negligence, it seems possible that the courts in the UK would 

be prepared to compensate for the type of emotional harm which results from bullying and 

harassment. Confronted by a case where the harm, suffered as a result of bullying or 

harassment, falls short of being recognized as ‘post traumatic stress disorder’ ,489 it is quite 

possible that New Zealand judges would follow suit.

Where the manner in which the wrong was committed gave rise to mental injury such as 

humiliation, distress, insult or pain, it may be also that a court would award aggravated 

damages. The New Zealand Court of Appeal differentiated these from exemplary damages, 

placing them within the category of compensatory damages in the following way: 490

Aggravated damages are extra compensation lo a plaintiff for injury to his feelings and 

dignity caused by the manner in which the defendant acted. Exemplary damages, on the 

other hand, are damages, which, in certain instances only, are allowed to punish a defendant 

for his conduct in inflicting the harm complained of.

Because the court’s focus in the case of aggravated damages is on the conduct of the 

defendant it may be that there is potential for these to be claimed against a school which 

consistently fails to heed a student’s complaints and take remedial action. This would be 

on the basis that to ignore students’ complaints infers to them, to their parents and to the 

school community, that students are not to be believed. Such an example could be the US

[2002] EW CA  1099, [2003] PIQR 9, per Brooke L J at para 36, citing Phelps v Hillingdon LBC 
[2000] 2 AC 619. The prevailing common view in the UK, in common with Australia, is that, where 
there is no physical harm, damages for psychiatric harm are only recoverable if  it manifests itself as 
a recognizable psychiatric illness, more than alarm, fear, anxiety or distress.
As was the harm suffered by the plaintiffs in W v The Attorney- General and S v The Attorney- 
General Unreported Judgments of the New Zealand Court o f Appeal, Blanchard, Tipping, McGrath, 
Anderson, Glazebrook J J ,  15th July 2003, CA 43/02 and 227/02 respectively.
Taylor v Beere {1982] 1 NZLR 81.
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case of LaShonda Davis, the plaintiff in D avis v M o n ro e County B o a rd  o f  

Education ,491 w here the school was so actively incredulous of her that her teacher required 

her to sit next to her harasser in the classroom.

The situations which are likely to give rise to a claim against school authorities in respect of 

mental injury alone are as follows:

• Where an action in negligence is sustained against school authorities for the mental 

trauma caused by a breach of duty owed to a student in respect of non-physical 

bullying. While there are no reported cases involving such an action in New 

Zealand thus far, there is much anecdotal evidence that the possibility exists. Such 

liability was considered by the English Court of Appeal in B rad ford-Sm art v West 

Sussex County C ouncil 492 There the student claimed damages for psychiatric 

disorder from her school authority on the basis that she had suffered severe post 

traumatic stress disorder as a result of having been bullied at school. The action 

against the school was based on the allegation that the school had breached a duty 

owed to her in their failure to act on her complaints of bullying. The central issue to 

that case, however, was whether the school’s responsibility extended to bullying 

which was taking place outside the school and this was answered in the negative. 

The court held that the school had taken reasonable steps in response to the 

student’s complaints to safeguard her while she was at school.

• There are reports in UK newspapers of cases where such damages have been sought 

and awarded or out-of-court settlements reached. Following are examples:

Parents to sue after boy is bullied f o r  being too clever

The parents of a seven-year-old boy genius are to sue his former primary school after 

claiming he was abused and bullied by other pupils because he was too clever. Dylan Cobb 526

526 U .S. 629 [134 Educ.L.Rep. 477] (1999). Refer Chapter Five. 
[2002] EW CA  C iv.7. Refer Chapter 3.4.4.

205



now suffers from severe psychological problems, which experts fear could lead to suicidal 

tendencies, after enduring almost two years of terror493

Bullied boy wins 4,000 pounds:

LONDON: A schoolboy has been awarded damages after his teacher failed to protect him 

from bullies. The 12-year-old schoolboy received 4000 pounds after a judge at Manchester 

County Court ruled that Sale Grammar School had breached its duty of care.494

And the Sunday Star-Times in New Zealand on 22nd June 2003 reported:

Woman awarded $73,000fo r  being bullied at school

AUSTRALIA A young Australian woman who went through two years of hell at the hands 

of school bullies has been awarded $73,000 damages.

Lisa Jane Eskinazi, now 21, stood up to the bullies by taking her case to court after cruelty 

at the Sandringham Secondary College in Victoria left her psychologically scarred.

She sued the State as it employed the teachers who had a duty to protect her.495

The Express, London, UK, 20th March 2000 at p 18.
Sydney Daily Telegraph, Sydney, Australia, 25th October 2000.
These are only three o f the types o f article which appear at regular intervals in daily newspapers. 
They are included not for academic purposes but purely to demonstrate the occurrence o f mental 
injury to victims of bullying behaviour and the willingness to litigate to redress the harm.
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Chapter 5 — Liability under Human Rights Legislation: Teacher and 
Peer Misconduct

5.1 Introduction

This section considers the US actions against school authorities under anti-discrimination 

provisions and considers the availability of such an action in New Zealand. The argument 

here is that where a student complains to school authorities of bullying, harassment or 

abuse perpetrated either by another student or a school employee, and those authorities fail 

to take action, they ‘subject’ the victim to discrimination. It is obviously fundamental to 

such an argument is that there is a basis for the alleged discrimination, such as gender or 

disability.496

This is the basis upon which the liability of school authorities, in cases of sexual 

harassment and abuse, has been established by the US Supreme Court. Private actions 

which relate to a school’s failure to provide an educational environment which is free from 

hostility, have been framed within the domain of anti-discrimination provision contained in 

Title LX of the Educational Amendments o f  1972.497 This provides that no person in the US 

shall on the basis of sex be excluded from participation in, denied the benefits of, or 

subjected to discrimination, under any education program or activity receiving federal 

financial assistance.498 The right to sue for damages is contained in s 1983 Civil Rights Act 

1871 (US),499 which permits individuals to sue state officials in federal courts for damages 

when a person acting under color of state law ‘subjects, or causes to be subjected, any 

citizen of the United States or other person within the jurisdiction thereof to deprivation of 

any rights, privileges, or immunities secured by the Constitution or federal laws’. * 42

496

497

498

499

In New Zealand, this would be one of the grounds set out in s 21 Human Rights Act 1993 (NZ). 
The equivalent in employment is Title VII.
20 U.S.C. s 1981.
42 U.S.C.
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5.2 US Claims for Damages: Sexual Harassment and Sexual Abuse

In the case of DeShaney v Winnebago County Department of Social Services,500 the 

Supreme Court was required to consider whether the state could be held liable for the 

failure of a social services agency to act on complaints of abuse of a child. In that case, the 

child’s mother had complained repeatedly about the care her son was receiving in the 

custody of her former husband. The majority opinion, delivered by Chief Justice 

Rehnquist, was that s 1983 of the Civil Rights Act 501 was not intended to protect citizens 

from each other, but rather to impose a liability where a person or agency has knowledge of 

a situation in which safety is threatened and fails to act or shows ‘deliberate indifference’. 

This standard sets the benchmark for the cases which follow. It is generally accepted that, 

in the absence of additional factors, there is no custodial relationship in the school context. 

The imposition of liability on a school authority must therefore be dependent upon 

knowledge and a failure to act on the part of school officials. This is the view that has been 

adopted in many subsequent cases which involve the liability of school authorities under s

1983.

5.2.1 T eacher H arassm ent and Abuse

The first of such cases which concerned sexual harassment of a student by a teacher was 

Doe v Taylor Independent School District502 There Jane Doe, a l bt-year student at Taylor 

High School, had been sexually molested by her biology teacher. The Fifth Circuit 

stated:503

You would think it obvious that sexual molestation, when visited upon one o f our 

schoolchildren by her public school teacher, would undoubtedly violate her constitutional 

right to be free from intrusions into bodily integrity. You would also think it indisputable 

that a school superintendent and a school principal, once aware that such reprehensible 42

489  U .S. 189,103 L.Ed 249, 109 S.Ct.
42  U.S.C. s 1983 Civil Rights Act 1871 (US).
975 F.2d 137 [77 Ed.Law Rep.652] (5th Cir,1992), cert.denied, 506 U .S. 1087 (1993). 
975 F.2d at p 138.
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conduct was taking place on their campus, would have not only a moral duty, but also a 

legal duty, to stop it —  that the Constitution would not tolerate their looking the other way 

or taking only meagre measures to protect a 14-year-old school girl from being sexually 

abused by one o f their subordinates.

Following this case and before the Supreme Court were the actions of Fran klin  v Gwinnett 

County P u blic  S choo ls,504 and G eb ser  v Lago Vista Independent School D istrict.505 In the 

former action a female high school student sought an award of damages under Title IX 

from her school authorities. She alleged that her teacher, who was also her sports coach, 

had submitted her to continual sexual harassment and abuse, including ‘coercive sexual 

intercourse’.506 She argued that school officers who had actual knowledge of the teacher’s 

conduct failed to intervene to protect her. The opinion of the Supreme Court was that Title 

IX prohibits sexual harassment in public schools, and that an award of compensatory 

damages was an appropriate remedy for those bringing an action to enforce Title IX. 

Importantly, the court defined sexual harassment as involving unwelcome sexual advances, 

requests for sexual favours and other unwelcome verbal or physical conduct of a sexual 

nature. It had no difficulty in applying to Title IX (education) the same principles that 

apply to Title VII (employment). In so doing, it stated the view:507

Unquestionably, Title IX  placed on the Gwinnett County Public Schools the duty not to 

discriminate on the basis o f sex, and when a supervi sor sexually harasses a subordinate 

because o f that subordinate’s sex, that supervisor ‘discrim inates’ on the basis o f sex. W e 

believe that the same rule should apply when a teacher sexually harasses and abuses a 

student. * 503 *

911 F.2d 617, [62 Ed.Law Rep. 453] (1 1th Cir.1990) rev’d 503 U.S. 60  [72 Ed.Law Rep. 32] (1993). 
524  U.S. 274 [125 Ed.Law Rep. 1055] (1998).
503 U.S. 60, 63.
503 U.S. 60, 75 (They quoted from the case of Meritor Savings Bank v Vinson A ll  U .S. 57, 64
(1986)).
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That case shows that the standard, uplifted from the employment case of M eritor Savings  

Bank  v Vinson,50* has ready application to the school context. Essentially it is that to 

establish a hostile or abusive school environment, plaintiffs must prove that they are a 

member of a protected class; that they experienced unwelcome sexual conduct toward them 

which they would not have experienced but for their gender; that the conduct had the effect 

of creating a hostile school environment for them; and the school authorities knew and 

failed to take remedial action.

This same standard was later adopted in G eb ser v L ago  Vista Independ en t School 

D istrict 509 but its application to the facts there yielded a finding of no liability on the part 

of the school. The Supreme Court held that for the school authorities (the district) to be 

liable it must be proved that a school official with the authority to take corrective measures 

had actual knowledge of the alleged abuse and acted with ‘deliberate indifference’ to it. 

The court found this not to be the case there.

These cases seemingly make it clear that, for a plaintiff to succeed, it is essential that the 

court is satisfied that the school authorities had actual knowledge of the events, and that 

constructive knowledge will not suffice.

The case of B aynard  v M alone,510decided in the Fourth Circuit Court of Appeals, while 

seeming to demonstrate this requirement of actual knowledge of the alleged sexual abuse 

on the part of the school authorities, does raise the possibility of constructive knowledge 

being sufficient. The facts in that case were that the principal of a school at which the 

alleged perpetrator of the abuse, Lawson, was employed as a teacher, had been advised by 

former students of Lawson that he was a paedophile who had molested students some 15 

years previously. She took no action. She was advised by others that Lawson was seen 

behaving towards Baynard in an inappropriate manner. She confronted him but the 

behaviour continued. She then advised the personnel director for the school district, who * 524

477 U .S. 57 (1986).
524 U .S. 274 [125 Ed.Law Rep. 1055] (1998). 
268 F.3d 228 (4 th Cir.2001).
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began an investigation into Lawson, resulting in his resignation and subsequent criminal 

conviction. Baynard took an action for damages under s 1983.511 The court confirmed that 

three elements had to be satisfied for liability to be established. These were that the 

supervisor had actual or constructive knowledge of the teacher’s conduct; there was 

deliberate indifference on the part of the supervisor; and there was a causal link between 

the supervisor’s actions and the injury. It decided that a reasonable jury may conclude 

that the principal’s failure to respond to the mounting evidence of Lawson’s misconduct 

and her failure to adequately monitor Lawson’s conduct with Baynard could constitute 

deliberate indifference. However, in considering the claim against the school board under 

Title IX  —  that no person shall on the basis of sex be subjected to discrimination under any 

education programme or activity receiving federal financial assistance, the focus was on the 

knowledge or otherwise of the district personnel director and superintendent. It identified 

the question of whether actual knowledge is required or constructive knowledge is 

sufficient for liability. It reviewed the Supreme Court’s holding in Gebser that there is no 

Title IX  liability unless the official who has authority to address the alleged discrimination, 

and to take action against it, has actual knowledge of the conduct and is deliberately 

indifferent to it. Applying this standard the court held that, even though the personnel 

director and the superintendent should have been aware of the potential for the abuse to 

take place, there was no evidence that they were actually aware the abuse was taking place. 

Further the court ruled that the principal did not have actual authority to take corrective 

action, as a principal does not have authority to hire or fire teachers. A principal may 

recommend but the final decision rests with the school board. The decision that the court 

passed down on 26th September 2001 was that the school district was not liable under Title 

IX  as it did not have actual knowledge that the teacher was sexually abusing the plaintiff.

An examination of the cases both before and after the above actions, tends to indicate that, 

in the absence of a definitive ruling on the adequacy of constructive knowledge only, the

Civil Rights Act 1871 (US).
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courts require evidence of actual knowledge of the abuse taking place before imposing
c  i o

liability on the school district.

5.2.2 Peer Harassment and Abuse

The next question is whether the principles which the courts have applied to school liability 

in the case of teacher abuse of a student could be applied to a school’s failure to act on 

complaints of peer harassment and abuse. The leading case decided by the Supreme Court 

is D avis v M o n ro e County B o a rd  o f  Education . ' The opinion of that Court was delivered 

on 24th May 1999. Once again, though specifically related to US constitutional provisions, 

the majority’s opinion is significant here as it clearly indicates key factors which are likely 

to be taken into account in any such action.

The allegations of LaShonda Davis were that, as a fifth-grade student at Hubbard 

Elementary School in Forsyth, Georgia, she was sexually harassed continually by a fellow 

student over a 6-month period and the school principal and three teachers failed to take 

action to prevent this happening. This inaction was despite frequent complaints by 

LaShonda, her mother and other students. The question before the court was whether the 

liability of school authorities for teacher harassment as in Franklin  v Gwinnett County 

P u blic Schools514 could be extended to liability in the event of sexual harassment by one 

student to another. There are other arguments which are pivotal to a school’s liability at 

common law for teacher/employee harassment or abuse, such as vicarious liability, 

considered above.515 In considering whether a school’s actions amount to discrimination, 

however, the principles are the same whether the wrongful acts are committed by teachers 

or by peers. The importance is in recognizing that, in applying anti-discrimination 

provisions, the action is not seeking to make schools liable for the misdeeds of others, but * 120

Refer Russo, C J .  & Mawdsley R .D . (2002) Case Citations 2002 Nineteenth Series: Violence and 
School Safety Education Law Association, Dayton, Ohio, U S, pp 24-28.
120 F. 3d 1390 [120 Educ L. Rep. 390] (11 th C ir.1997), rev’d. 526 U .S. 629 [134 Ed. Law Rep. 477] 
(1999). This case is discussed earlier in Chapters 3 .4 .2  and 3.4.9.
911 F.2d 617 (11 th Cir. 1990) rev’d 503 U .S. 60, 112 S.C t 1028, 117 L.Ed 2d 208 (1993).
At Chapter 3.7.
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rather is accepting that schools have a duty to respond to complaints of harassment and that 

their failure to do so may result in their acting in a manner which is discriminatory. The 

court was told that LaShonda was subjected to unwelcome sexual harassment by the male 

student that was sufficiently severe and pervasive to alter the conditions of her education 

and to create an abusive educational environment. The argument was that the harassment 

to which LaShonda was subjected over a considerable period of time not only was 

physically threatening and humiliating,516 but severely affected her emotional and mental 

well-being. Importantly, it was alleged that the school was aware of it. The Supreme Court, 

in a five to four majority opinion, ruled that the school district could be liable in damages 

and sent the case back to the lower court for substantive hearing.517 The significant factors 

are stated below and the court’s response described:

• To ‘subject’ a student to discrimination a school must show ‘deliberate 

indifference’.

The court looked closely at the interpretation of the words ‘to subject’ . In doing so the 

judges took definitions of ‘subject’ from the Random  H ouse D ictionary o f  the English  

L a n gu a ge  1 4 1 5  (1966): ‘to cause to undergo the action of something specified; expose’ ; or 

‘to make liable or vulnerable; lay open; expose’ and from W ebster’s Third New  

International D ictionary o f  the E nglish  L a n gu a ge 2 2 7 5  (1961): ‘to cause to undergo or 

submit to; make submit to a particular action or effect; expose’ . Applying these definitions, 

the court asked the question whether by taking no action, or showing ‘deliberate 

indifference’ school authorities could be said to ‘subject’ a student to discrimination.

On the basis of these principles, the majority in D avis stressed that the circumstances in 

which damages may be awarded must be limited to those where the school has been in a 

position to do something about it and has failed to act. O’Connor J said:518

The boy allegedly tried to touch her breasts and vaginal area, made sexual suggestions and rubbed 
him self against her in a sexually suggestive manner.
O ’Connor J  delivered the opinion o f the Court in which Stevens, Souter, Ginsburg and Breyer J J  
joined. Kennedy J  filed a dissenting opinion, in which Rehnquist C J, and Scalia and Thomas J J  
joined.
Davis, 526  U .S. at 645.
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These factors combine to limit a recipient’s [a recipient o f federal funds, a public school in 

this instance] damages liability to circumstances wherein the recipient exercises substantial 

control over both the harasser and the context in which the known harassment occurs. Only 

then can the recipient be said to "expose” its students to harassment.

• The harassment must have been: ‘severe, pervasive, and objectively 
offensive so as to deprive the student of educational opportunities’.519

In considering the level of discrimination the court was of the view that it was not 
necessary to show an overt deprivation of access to educational facilities within the school. 
The test is whether the harassment is shown to have been at such a level that it effectively 
detracted from the student’s educational experience. The key point is that where a person is 
constantly subjected to pervasive harassment they are effectively denied equal access to the 
school’s resources and opportunities. The principle which emerges from the decision of the 
court in this case is that by having knowledge of the harassment, by having control over the 
harasser and the context in which the harassment occurs and thus an ability to act, and by 
failing to do so, in essence the school barred the plaintiff’s educational opportunity.

There are still questions left unresolved. In general terms, a school exercises such control 
only within the school environment. This gives rise to issues relating to the extent of the 
school environment. Is it limited to the physical environment or does it extend to incidents 
taking place on school trips, at sports games, at bus stops? Also, as discussed above, it 
remains substantially unresolved whether complaint must have been made to the school 
directly or whether a school could be held to have constructive knowledge, for example, 
from a teacher observing the situation. In the 1998 case of Carroll K. v Fayette County Bd. 

Of Education,520 521 a female student had been picked up by a male student and thrown against 
a steel pole. As a result she suffered severe spinal injury and blindness in one eye. The 
allegation that the school should be liable under Title IX rested on the fact that a teacher

521had witnessed the incident and said: ‘Oh god, here we go again’, but did not stop it.

519 Davis, 526 U.S. at 650.
520 1 9 F.Supp.2d 618 [130 Ed.Law R ep.579] (S .D .W .V a.1998).
521 Carroll K.v Fayette County Bd of Education, 19 F.Supp.2d 618 , 620.
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There the court found that the plaintiffs allegations that the school had actual knowledge of 
the peer-to peer-harassment which created a hostile environment for her and took no action 
to remedy amounted to an assertion of deliberate indifference. This was sufficient to 
overcome the school authority’s motion to dismiss. This case perhaps provides some 
indication of the breadth of the responsibility the courts may be prepared to place upon 
school authorities, although the court would undoubtedly have been influenced by the 
degree and severe consequences of the violence there.

5.3 Application to New Zealand Anti-Discrimination Legislation: the Human

Rights Act 1993 (NZ)

Section 57 of the Human Rights Act 1993 (NZ) prohibits discrimination in all educational 
establishments. It states (the italics are added):

57. Educational establishments:

(1) It shall be unlawful for an educational establishment, or the authority 

responsible for the control o f an educational establishment, or any person 

concerned in the management o f an educational establishment or in teaching at an 

educational establishment:

(a) to refuse or fail to admit a person as a pupil or student; or

(b) to admit a person as a pupil or a student on less favourable terms and 

conditions than would otherwise be made available; or

(c) to deny or restrict access to any benefits or services provided by the 

establishment; or

(d) to exclude a person as a pupil or a student or subject him or her to any 

other detriment, - by reason of any of the prohibited grounds of 

discrimination.

(2) In this section “educational establishment” includes an establishment offering any 

form of training or instruction and an education establishment under the control of 

an organization or association referred to in Section 40  o f this A ct.522

522 This gives the provision wider application than Title IX  which is limited to ‘any education 
programme or training receiving federal financial assistance’ . The New Zealand provision includes 
private education providers also.
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The grounds of prohibited discrimination are set out in s 21 of the Act and include (for the 
purposes here) sex, religious belief, ethical belief, colour, race, disability and sexual 
orientation. This is sufficiently wide to have applicability, not only where a student is 
sexually harassed so it could be argued that in failing to act a school discriminated on the 
basis of sex, but also where there is bullying based on one of the other grounds, such as 
sexual orientation or disability.

Part III of the Act deals with complaints, and new procedures were introduced by the 
Human Rights Amendment Act 2001 (NZ) (now incorporated within the Human Rights Act 

1993 (NZ)). Complaints are made in the first instance to the Human Rights Commission. It 
investigates the complaint and duty mediators may assist the parties in reaching a 
settlement. If the matter is still unresolved, it may then be referred to the Office of Human 
Rights Proceedings, who may require the parties to undergo a more formal mediation 
process. If this process is unable to reach a resolution, the Office of Human Rights 
Proceedings may then decide whether to provide free legal representation to the 
complainant so that they may take their complaint to the Human Rights Review Tribunal 
against the body or person about whom the complaint was made.523 Alternatively the 
complainant may institute proceedings under their own volition. The Human Rights 
Review Tribunal has jurisdiction to make a variety of orders including damages. Damages 
awarded may be in respect of pecuniary loss, or loss of any benefit whether of a monetary 
kind or not which the complainant may reasonably have expected to obtain but for the 
breach. Loss could, in the education context, specifically include loss of educational 
opportunity although it would be difficult to establish quantum.524 Damages may also be 
awarded for humiliation, loss of dignity, and injury to feelings.
For a person to be subjected to discrimination under s 57, a school must have committed 
some act or omission relevant to the student’s complaint. It is the institution, in this case

523 This process was substantially amended by the Human Rights Amendment Act 200J(NZ) which came
into force on 1 January 2002.

524 A difficulty which was acknowledged by the House o f Lords in the educational negligence cases, X
(Minors) v Bedfordshire CC [1995] 2 AC 633 (HL) and Phelps v Hillingdon LBC [2000] 3 W L R  776
(HL) but not considered by their Lordships to be insurmountable.
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the school authorities, which must have refused or failed to admit, denied or restricted 
access to, benefits. Alternatively, the school authorities must have subjected the student to 
a detriment. The issue is then: do school authorities subject a student to discrimination 
within the terms of s 57 when they fail to take remedial action when a student is suffering at 
the hands of another student or teacher?

The New Zealand legislation does not have the entrenched status of the US Constitution. 
However, it is useful to consider the approach taken by the US cases above because the 
basis of liability is essentially the same as in s 57. That is, to cause a person to be 
‘subjected’ to a detriment by virtue of ignoring the behaviour in question, is to discriminate 
against that person. The US courts provide us with a clear indication of the factors which, 
it may be argued, lead to an infringement the New Zealand provisions. Applying the 
reasoning of the Supreme Court of the US in Davis to an action under s 57, the test for 
liability of the school authorities may be the following:

• Did the school authorities have actual knowledge525 of the events of behaviour 
complained of?

• Did they fail to take such remedial steps as should have been taken having regard to 
that knowledge?

• Was the level of harassment such as to deny or restrict access to educational 
services or to subject the student to a detriment in his or her equal access to 
education?

In New Zealand, liability under s 57 is not complicated by the issue of who actually had 
knowledge in relation to what authority ultimately has the burden of liability, as was the 
problem in Baynard v Malone.526 This is because, by virtue of s 57(1), the anti- 
discrimination provisions in that section relate to the conduct not only of the authority * 268

525

526

Note that ‘actual knowledge’ is the requirement in Davis, 526  U .S. at 647, the court rejected 
‘constructive knowledge’ .
268 F 3d 228 [158 Educ.L.Rep. 19] (4 th C ir.2001), above at Chapter 5.2 .1 .
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responsible for the control of the school but also any person concerned in the management 
of the school (the principal) or any teacher at the school.

Inquiry of the Human Rights Commission reveals a not-insignificant number of complaints 
to that office in every year, of racial and sexual bullying and harassment. It is worthy of 
note that, in the case of Mahurangi College,527 in addition to the common law action, a 
complaint was laid by the victims of abuse with the Human Rights Commission, under the 
Human Rights Act 1993 (NZ). This complaint was made before the common law 
proceedings were commenced by the seven plaintiffs who alleged abuse by the teacher. As 
matters before the Commission are confidential to the parties concerned, there is no further 
information available.

In 1997 a student complained to the Human Rights Commission about the inaction of the 
managers and teachers of the vocational training institution which he attended, in respect of 
the sexual harassment he had endured there. He alleged that he had been discriminated 
against under s 57 of the Human Rights Act 1993 (NZ) as the institution had treated him 
less favourably and subjected him to detriment through their failure to respond to his 
complaints. The Complaints Division, which was then charged with investigating such 
complaints, adopted the position that where the complaint relates ostensibly to the actions 
of other students, a high threshold is required before liability against the institution is 
established. They noted that the institution had anti-sexual harassment policies and 
procedures in place. They also had procedures to be followed in dealing with complaints 
against other students. Taking this into account they decided that, although there were 
some inadequacies in the way the management of the school had dealt with the complaints, 
they were not enough to sustain the complainant’s argument that he had been subjected to a 
detriment in his education.528

527

528

For a discussion o f this case refer Chapter 3, also the facts are essentially set out in the 2 nd scenario 
in Chapter One.
Case Note o f the Human Rights Commission, January 1998, http://www.hrc.co.nz.
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From this example it may be taken that it would be difficult for students to reach the 
threshold required for liability. They would be required to satisfy the Office of Human 
Rights Proceedings and in some cases ultimately the Human Rights Tribunal that there was 
evidence that the behaviour of the school had had a detrimental effect on their education. 
This could be achieved in part by evidence of non-attendance or lowering of grades, for 
example, as in Davis. However, such evidence would be insufficient by itself. It would 
need to be accompanied by evidence which materially linked the behaviour complained of 
to that result.

Thus far, the consideration has been, in line with the US, related to harassment and abuse 
which is sexually-based. Under s 57, however, there is the possibility of complaints of 
discrimination on the wide range of bases set out in s 21. While students may be victims of 
bullying for no obvious reason, generally it is because of their difference, for example their 
race, colour, sexual orientation, disability or physical impairment. In the words of Evelyn 
Field, an Australian psychologist, 529 ‘The more a child looks and acts like one of the pack, 
the less chance there is of him or her being singled out’. Because of this factor, it is clear 
the possibility of complaint under anti-discrimination legislation should be considered 
where a school has failed to take remedial action in a bullying situation. In such a case the 
student would need to argue that either the bullying, which the school failed to address, or 
the inaction of the school was founded in one of the prohibited grounds for discrimination 
set out in s 21, such as sexual orientation, disability, race, colour or religion for example.

It is worthy of note that there is now some discussion in the UK concerning the potential 
effect of the relatively new Human Rights Act 1998 (UK) on matters such as school 
bullying and harassment.530 By virtue of this Act it is unlawful for a public authority, such 
as a state school, to act in a manner which is incompatible with a right under the European 

Convention on Human Rights. Of that Convention, Article 2 of the First Protocol

529 Holdom, K .( 1999) “Beating the Bullies at School”, Sunday Star-Times, Auckland, NZ, 2 2 nd 
August quoting from Field, E. author o f “Bully Busting”, Finch/Southern Publishing Group.

530 Elvin, J . (2003) “The Duty o f Schools to Prevent Bullying” 11 Tort L .R ev 168.
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guarantees the right to education, a right which may be denied to children who are 
unwilling to attend a school because they are being bullied there. In the context of the 
above discussion, the right to be free from discrimination is contained in Article 14 of that 
Convention. Pursuant to s 7 of the Human Rights Act 1998 (UK) a student could take 
action against their school authority for a breach of these rights, or any other right afforded 
by the Convention, instead of or alongside an action at common law, such as in the tort of 
negligence.

5.4 The New Zealand Human Rights Act 1993 (NZ) Provisions Which Relate

Specifically to Sexual Harassment and Racial Harassment

Where the focus of the bullying is sexual or racial, it is important to consider the 
application of the specific provisions contained in ss 62 and 63 of the Human Rights Act 

1993 (NZ). Section 62 deals with sexual harassment, and s 63 with racial harassment.
For there to be sexual harassment for the purposes of s 62, a person must show that by the 
use of language, visual material or physical behaviour of a sexual nature they were 
subjected to acts which were:

• unwelcome or offensive to them (whether or not the narasser knew this); and

• repeated or significant so as to have a detrimental effect on them.

Section 62(3)(j) specifically sets out education as one of the areas to which the above 
applies.

Racial harassment is specifically prohibited under s 63 of the Human Rights Act 1993 (NZ). 

It provides that it is unlawful for any person to use language, visual material or physical 
behaviour which expresses hostility or contempt or ridicules any person on the grounds of 
colour, race, ethnic or national origins; and is hurtful or offensive; and is repeated or is of 
such a significant nature that it has a detrimental effect on that person. As it is in s 62,

531education is spelt out as one of the areas to which this section applies.' 

s 63(2)0).
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The liability of school authorities under ss 62 and 63 in respect of sexual or racial 
harassment by school employees is by virtue of s 68 of the Human Rights Act 1993 (NZ). 

Section 68 incorporates the common law principle of vicarious liability to the extent that it 
provides that where an employee is the perpetrator of such acts, it is as if the acts were done 
by the employer whether or not they were aware or approved of such acts. However, 
subsection 3 of this section provides that it shall be a defence for an employer to show that 
they took such steps as were reasonably practicable to prevent the acts occurring. In this 
case, the question becomes whether a school would be able to rely on the fact that it had a 
sexual harassment policy and sexual harassment procedures in place in the absence of 
evidence of other preventative action. Such a defence is unlikely to succeed where it is 
proved that school personnel had knowledge of the harassment and failed to take remedial 
action.

In the US, the Ninth Circuit Court of Appeals in Monteiro v Tempe Union High School 

District' held that schools could be held responsible under Title VI' for failure to stop 
student-to-student harassment that creates a racially hostile environment. In that case, 
black students in the class complained that the school had failed to stop the racially 
harassing behaviour of other students towards them that had been generated by books such 
as The Adventures o f  Huckleberry Finn which were read by students as part of the school 
curriculum. Underpinning the school’s liability were three factors: first, that there was a 
racially hostile environment; secondly, that the school was aware of this; and thirdly, that it 
failed to adequately address the problem. The court found that the school had actual notice 
of a racially hostile environment, even though, pursuant to the Department of Education 
regulations534 constructive notice would have been sufficient for the school to have been in 
violation.

It is my view that in New Zealand, where the harassment is on the part of another student or 
students rather than a school employee, a complaint is more likely to be successful if it is * 59

532

533

534

158 F.3d 1022, (9 Ih Cir.(Ariz.)), discussed in (1999) January, School Law Reporter, Vol 41 (1) p 1. 
Civil Rights Act 1964 (US) which prohibits racial discrimination in federally funded programmes.
59 Fed.Reg. 11450-51.
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based on the anti-discrimination provision contained in s 57, and founded on the notion that 
by failing to act the school subjected the student to discrimination, than on the more 
specific requirements of s 62 or s 63. The reason for this is that in the former it is the 
conduct of the school authorities, or their employees, in failing to address harassment or 
abuse of which they are aware, rather than the harassment itself, which is in question. In 
the latter the basis of complaint is the harassment itself and the complainant must prove that 
it was perpetrated by the school itself or an employee of the school. This is obviously not 
an option in the case when one student is harassed by another.

The focus of this section has been on the impact of the provisions of the Human Rights Act 

1993(NZ) on the potential for the liability of school authorities in respect of bullying and 
sexual harassment and abuse. The provisions of the Human Rights Act 1993(NZ) will be 
revisited in Part III, together with provisions of the New Zealand Bill o f  Rights Act 1990, in 
examination of the measures introduced by school authorities in response to the threat of 
liability and in the interest of maintaining an educational environment which is safe and 
free from hostility.
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