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drinks, and the inn-keeper was held liable to pay damages amounting
to the value of the car. It was held that! the plaintiff was a traveller
although he vias a local resident who had merely dropped in for a
drink before returning home, that the car park was within the hosp,itium
of the inn, and that the innkeeper could not escape his liability by
exhibiting a notice to the effect that vehicles were admitted only on
condition that the proprietor should not be liable for their loss. Den
ning L.J. disagreed with the other members of the Court of Appeal
on the last point, holding that the effect of the notice was to take the
car park out of the hospitium o£ the inn. The English equivalent of
Section 62 of the Queensland Liquor Acts had no application, of course,
since that section does not apply to "'carriages" (which includes motor
cars) .

H.T.G.

PRIVA1~E INTERNATIONAL LAW

Recognition of F oreign N~lllity Decrees

The juristic basis of jurisdiction in nullity still continues to agitate
the Courts. Chapelle v. Chapelle1 is one of the few cases bearing on
the question of the competency of a foreign nullity decree. It is im
plicit in the judgment in De Reneville v. De Reneville'2 that the Eng
lish Court has a sufficient jurisdiction if the domicil of one of the
parties of the quasi-marriage is English. However, in the case above
mentioned Willmer J. refused to apply this in favour of a foreign

· Court. In this case the wife~ then domiciled in England, married in
England a domiciled Maltese and the parties cohabited in Malta where
the husband later obtained a decree of nullity on the ground of lack
of compliance with formalities. Later having acquired a domicil in
England he for greater certainty petitioned for divorce and the respond
ent wife raised the issue as to the subsistence of the marriage. Willmer
J. held that the woman must be held to have been domiciled in England
at the time of the Maltese decree because that decree adjudged that
marriage to be formally invalid and therefore ineffectual to effect a
change of domicil, and also because "I do not think that the wife can
at one and the same time claim a common domicil with her husband
in Malta and yet rely on the decree of the Maltese Court which destroys
the foundation on which the claim is based." He theI1l proceeded to
hold that the Maltese decree should not be recognised because it was
not the decree of the common domicil. It is submitted that it is a most
inelegant proposition, to say the least of it, that a domestic decree
based on the domicil of one of the parties is valid. from the viewpoint
of jurisdiction whilst a foreign decree. similarly based is void. More
over it is submitted that the Judge should have considered the ques
tion of the woman's domicil apart from the effect df the Maltese
decree, that he should have pursued the course followed in De Rene
ville v. De Reneville3 of inquiring whether the' marriage was rendered
void or voidable by the particula-r informality alleged. It is probable
that such question would be decided by the law of England as the

1. [1950] P. 1:34.
2. [1948] P. 100.
3. Supra.



lex Loci ce!f'brationis governing matters of form. '[he \vriter cannot
feel confident of the correctness of the view asserted in the review
of the case in the International Law Quarterly4 that this \vould lead
to the result that the domicil \vas changed to l\;Ialta by the marriage
but it is sufficiently clear that the iudge did follo\v the wrong path of
reasoning.
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}rfarriage Validity

Risk 'L'. Risk;) \vas a case applying, t.fie principle ofl Hyde tV. Hyde6

to a nullity suit. The woman \vho ,,'as party to a polygamous union
asked for a declaration of nullity on the ground that the marriage
was of a polygamous character. l'he Court asserted the principle that
in the case of a polygamous lnarriage matrimonial relief could not be
granted and disn1issed the petition. It is obvious from other decisions
that such polygamous marl iages are not regarded in all respects as
nullities. 'rheir validity \"ill depend on the solution of the choice of
la\\' problem involved. \V~hat Risk v. Risk asserts is simply that as
the I~~nglish conception of marriage is monogamous marriage the use
of its judicial machinery for affording matrimonial relief is limited
to the case of a monogamous marriage. In other cases it refrains
from adjudicating \vhether the relief asked is a decree of divorce or
one of nullity.

In Ken'ZDard tV. Kenu.:ard,7 \\1hich will be popularly remen1bered
as the case in \vhich the Russian \vives of certain Englishmen \vere
prohibited by the Soviet authorities from rejoining their husbands,
the marriages \vere in a suit for nullity held to be void by the Court
of Appeal on the short roint that they did not comply \vith the
formalities of the Soviet la\v which was the lex loci celebrationis. The
existence of the Russian prohibition, howevec gave rise to an attack
on the validity of the marriages on t\VO further grounds. viz. firstly
on the unconvincing ground that they \"ere vitiated by fundamental
operative tnistake. secondly on the stronger ground that they involved
such a denial of the ordinary rights of cohabitation and ,:onJortium
as not to be marriages at all. These last two grounds vvere negatived.
Denning L ..1. dissenting on the second point. \\That is of interest
here is that the Court applied English law to these questions pre
sumably on the ground that it was the law of the husband's domicil.
The second ground at first glance looks like an attempted application
of the Hyde ill. llyde principle to an issue othe.r than a polygamous
union but if this were so then success of the argument ,vould merely
have resulted in the refusal of the Court to adjudicate at all. It is
'clear that the Court did not so regard it. The Court was merely
testing a matter relating to the validity of a particular marriage by
reference to the appropriate law governing, they were not considering
as they \vere in Hyde v. Hyde a submission that the Court could not
grant matrimonial relief in respect of a marriage ~rhich was not
marriage in the English sense of the word.

It is a well recognised principle that the question of formal validity
of a marriage is governed by the lex loci celebrationis. In Sa'Zlenis v.

4. InternatIOnal Law Quarterly Vol. a p. 247 at 2;)0.
5. [1951] P. 50.
6. L.R. 1 P. & D. 1:30.
7. [1051] P. 124.
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Savenis8 ho~ever a formal requirement insisted on by the lex loci cele
brationis could not be complied with on account of chaotic conditions
following on the termination of the second World War. In such
cases the marriages of British subjects are valid if they comply with
the English common law and the Court felt itself able to extend the
principle in the present case of foreigners. It has been suggested that
the question should have been referred to the law of the domicil of
the parties9 but there was no evidence as to domicil in this case though
it wa s presumably Lithuanian.

Divorce Jurisdiction

The decision in Wall 'Z). U'aUlO represents something of a n1ilc
~tone in that it "vas there decided that jurisdiction in the case of a
petition for presumption of death and dissolution of rnarriage11 is
based 0 nrcsidence not do01 iciLlt \\rasp0 inted 0 ut t hat the rc nl11 st be
a difference bet\veen the case \\Therc the COlI r1' is asked to dea I \vit h
a m3rriagc \vhich is a presently existing one and one \vhich h0S been
presumed by the Court to be non-existent. l-'he decree of divorce
follo\vs only in the latter case because facts sometimes prove pre
sumptions to be wrong.

One ITIUst also notice the case of Jacobs fl). ] acobs1'.! to the effect
that a claim by a husband, \\Tho has already obtained a decree of
divorce, for dan1ages against an adulterer must be treated like a claim
in tort so that domicil is not a condition of jurisdiction. It \vas there
fore held in spitd of certain dicta in Phillips v. Bat hol?' that a hus
.band don1iciled in South i\frica who had obtained a decree of divorce
in that country was not prevented from petitioning for damages against
the co-respondent in an English Court.

The Conlmonu1ea-lth Matrimonial Causes Act
I t seems that \vhen by virtue of this Act the Courts of a State

are ,Q"iven jurisdiction and are directed to apply some other law~ then
conditions which appear in that other law which would limit the
jurisdiction of its own Courts if the matter arose before them, are
to be disregarded. In Tavcar v. Tavcar14 the Victorian Supreme Court
in a case in \vhich it had jurisdiction under Part II of the Act had
to deal \vith a position where the husband was domiciled outside
Australia. As the last matrimonial home of the parties was in New
South Wales, the law of that State was the law to be applied. How
ever New South Wales law required that the parties be domiciled
in New South Wales. Sholl J. held that the Commonwealth Act had
impliedly abrogated any domiciliary requirements other than those
set out in the Commonwealth Act. It seems that this decision may
be justified on the ground that a Commonwealth dispensation from
jurisdictional requirements cannot be nullified by the imposition of
requirements, inconsistent with that dispensation~ as part of the Ia,,'
of a State. The position however cannot be regarded as quite settled

8. rUI:>Ol S A.S.R. 309.
H. Vtde article 1Il 2:> A.L.]. 165.
10 (L050J P. 112.
It. Cf. Th{' Qneenslanct Matnfflon'tal Causes lu,nsdtctlOll Acts L~()4-1949 s. ~H)A.

12. rlO;)Ol P. 146.
1a. l HH:3J 3 K.B. 2:>.
14. [lH;')(lJ V.L.R. 177.
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in "ic\v of such decisions on Part III of the Act as Afiles v. Alilestr:;

follow'ed recently in Garde v. Garde.16

Legitirnation

'rhe camInan la\v rule in the case of legitimation is that the infant
is deemed to be legitimate only if both at the time of the birth of
the child and occurrence of the event relied on to effect legitimation
the father is domiciled in a country \vhich allo\vs such leg:tiination.
In Thnmpson ~'. Th01npson 17 the child \vas born in England O'Jt of
wedlock at a time when the father \vas domiciled there. 1-he law of
England did not then recognise legitimation by subsequent nlarriage
but after the passing of the Legiti1nacy Act 1925 the father rnarried
the mother and the child was rendered legitimate by that 1\ct. It
",~as held that a status of legitimacy so conferred \vould be re20gnised
by the law of New South Wales if the father \vas domiciled in the
legitimating country (a) at the time of the child's birth, (b) at the
time of the passing of the legitimating legislation and (c) at tbe tirne
of the occurrence of the further act (if any) required to effect legiti
m at ion, in t 11 is case the ma rri age. l"he Judge (Suge rnlan J.) indicated
that when the third time differed from the second, that i~ to say \\~hen
the la\v depended upon the doing of some further act such as mar
riage, it might not be necessary that there be domicil at the second
as \Nell as the t hi rd point. In t he instant case ho\vever tile,,-e \\'as
English donlicil at all three point5 of Tlm~.

Contract

The House of Lords in Bonython v. The (~omrnollu'ealth18 h~1S'

affirmed the decision of the High Court that the holder of the Com
nl0n\vealth stock was not entitled to be paid the value of the obliga
tion in terms of English currency. The inscribed stock in question
replaced certain Queensland Government debentures \\'hich \vere
issned in 1~95 for amounts in "pounds sterling~' and provided for pay
nlcHt either in Brisbane, Sydney~ :NIelbourne or London at holder's
optioll. I t "'a~ held that the question as to the money of account
i" a que~rinn of the substantial obligation of the contract and must
be dctcrrnincd h)~ the proper la\v of the contract. that there \\'as over
\\'hcITl1i 110" c\'idcnce t ha t the proper la\v "Tas Queensland :l.nd that
e\~en if L(dldoll \\'as the place of payment Enf!lish 13\\' n:) the lex loci
s(j1itt i0 1l i \' C() u1d not deternl ine t hc meaS11 reof the 0 hI i$!at ion though
it \\'ould determine the mode of performance. The nl~re use of the
\yord "sterling" did not mean that the currency of Eng-Ianel rather
than that of Queensland was concerned as in 189~5 thQ unit of account
\vas the same in both countries. It followed that the obligation to
pay was satisfied by payment in \vhatever currency ,vas by the law
of Queensland valid tender for the discharge of the amount of the
debt.

J1l risdiction

In Re Dulles Settlement19 in an application for custody and main
tenance of an infant, Evershed M.R. examined the meaning of' juris-

]~l, IfH7](~.\V.~.1=>.

lH. ill301 (,!.\V.N. :36.
LT. l!).-.Lj -)1 S.R (N.S.\V.) l()~.

]~. in;)l] A.C. :W).
1n. 1031 j 1 Ch. ~6:-).
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diction bv submission and concluded that there is no \\"alTant for the
vie\\r that" pcrson~l presence is the only \\"ar in \\Thich an illd~\'idtlal Inay
render himself amenable to the jurisdiction. Submission to the juris
diction may be constituted \vhere the defendant even though ren1~1 in
ing outside the jurisdiction is represented by solicitors and counsel
and contests on its merits a particular piece of litigation.

E.I.S.

Retroat'/ l'Z't' ()peratio1l of Recognition

\\"hen governnlental recGgnition is accorded to a IlC\\" state or a
nc\\~ government of an existing statc. it is a principle of British law
that such recognition is retroact ive to the time ,vhen thc nc\\" gov
ernn1ent fi rst esta blished control over the sta tc. 1 I)ocs this Il1can that
all acts of the previously recognised governnlent of the sta tl' con..
cerned during that period covered hy the retroactive operation of
the re(o~nition become null J.!ld void in the eyes10f British la \\" ~ rrhis
question had never been directly raised before a British ccurt until
the ca~c of !]ogu rla':cr/.:i ':'. (;dY';la-.1rneryka Linie.:!.

'rhe issue in that case v:as the validity or invalidity of an agree
ment made bv the Polish Governlnent in London in 1945 after the
establishmcnt 'of the new Governnlent in Poland but before thc new
Government's recognition by the tTnited Kingdom. 1~hc Foreign
Secretary \; certificate to the court stated. that His Majesty's Govern
ment recognised the Polish Government having its headquarters in
London as being the Governnlent of Poland up to and including mid
night of July 5-6, 1945. and as from that point of time recognised the
Polish Provisional Government of ~ational Unity as being th~ Gov
ernment of Poland. and ceased to recognise the Polish Go\"Crnnlent
in London. One Vie\\T of this certificate taken by the Court of Appeal
was that it meant that recognition in this case could have no retro
active operation because the ne\\! Government was recogn~scd only
as from a certain time, up to which time the old governnlPnt con
tinued to be recognised; in other words, so far as the lTnited Kingdom
was concerned, the ne\v Polish Government in Poland was tbe legal
successor of the old Government in London. It followed. in accord
ance \\'ith the ordinary principle of international law. that the acts
of the old Government retained full legal force and effect llnh·ss and
until they ,,"ere properly rescinded or repudiated by the nc\\· Govern
ment.

Ho\vever, the Court went on to consider. what would be t he effect
on the agreement in question if the principle of retroactivity \vas to
be applied to the recognition of the new Polish Government. The
Court held that the rule that on recognition all acts, legislative and
executive, of the new Government during the "twilight period" be
tween the date of assumption of power and the date of recognition
were to be given legal recognition and effetct, did not mean th'at tal'
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