
, . I here are f'eiv branches of I.:nglisli lan- in I\ hic11 discsetioll 
has been so colnpletely substituted for principle as in that selatini. 
to  custody of infants. In  some respects this has been a n  
inevitable and desirable process. The  hypothesis of "paternal 
prepotency", as one Irish judge recently put  it,' on which mid- 
Victorian courts based their theury of domestic relations, was 
bound t o  disappear with changes in the social status of mromen. 
The  mother was gradually admitted by statute to equal rights 
ni th the father in the custody of infants, and today competes 
with him on very favourable terms. Tllr Guardia>irhip of Infn?cts 
Act, 1925,2 which represents the culmination of this process, was 
intended to crystallize the practice of Chancery Coul-ts in the 
matter of c u s t d y  suits, but it can scarcely be described as the 
epitome of legislative wisdom. I t  provided that  where the custody 
or upbringing of an infant I; in cluestion, the court shall have 
regard to the izelfare cf t!ie inlrtr~c as the first and paramount 
consideration. 'The court is specifically directed not t o  take into 
consideration whether from any other point of view- the claim 
of the father, or any right a t  common law possessed by the father. 
in respect of such custody c r  ~ipbringing is supericr to that  of the 
mother, or  the claim of the mc.?Iier is sul-erior to  that  of the 
iather. Is the welfare of the infant ccnstituted by this enactment 
the sole criterion of a grant of custody? i17here the welfare oi  
the infant will certainly be b e ~ t c r  served by a grant of custod!. 
to one rather than the other parent it is clear tha t  discretion is 
circumscribed. But  what is meant by welfare, and what con- 
siderations, based upon rival claims of parents, appertain t o  
\i;clfare? 'iVhat i f  the welfare of t l ~ c  infant; will be equally served 
by a grant of custody t o  either parent? Are their claims evenly 
balanced, so that  the dccisim between them must be essentially 
arbitrary? Or are there still common !aw priorities which begin 
t o  operate when the question of welfare is ncutralisecli If there 
are pricrities, in u-hat do they consist, and t o  wllat extent d o  they 
bind the court: If there are no priorities, are the competing 

1. I n  tire l l la t ter  O/ Tilson [I9511 1.R.. 1. per Gavan Duffy J .  a t  p. 10. 
2. 15 and 16 Geo. 5. c. 45. s. 1. See generally, Eversley. Domestic Relations 

(6th ed.. 1951). pp. 369 e t  s rq ;  Bicknell. Law and Prartirc in  Relation t o  
I n j a n t s  (1928). pp. 28 e t  seq; Hail a n d  LIorrison. C i l d r r n  and I.nli7tg 
Persons (3rd ed.. 1947). p. 71: Holland. Thr Z,aw Relating t o  t h r  C i l d  
(1915). pp. 60 e t  scq; Birks, P a r ~ n t  and Child (195?), pp. 84 r t  seq;  Joske. 
Laws of  .IIarhage and Dizjorcc in . 1 ~ i i t r ~ i l i n  and .l'ew Z ~ a l a n d  (3rd ed. 
1952). p. 440. 
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claims of the parents in any sense relevant? I t  must be admitted 
that  the courts have delnonstrated on these questions some 
divergence of approach and considerable reluctance t o  commit 
themselves. The  deserted husband who naturally expects t~ 
retain custody of his children is normally perplexed when informed 
by Ilis solicitor that  the uhole question is one for the court's 
discreticn, and that  it is impossible to  predict the outcome of a 
suit instituted by the runaway wife. Nor, nhen his wife does 
obtain custody, as not infrequently happens, is he to be persuaded 
that  the court's decision \%as anything but arbitrary. The  purpose 
of this discussion is to discover if there are any principles on 
which a court is compelled, by  iogic. if not by law, to act when 
there are rival claims of parents t o  be balanced, and the welfare 
of the children is relatively indifferent. 

1 he Act of 1935 corresponds substantially to  legislation in 
most parts of the British Commonwealth,%nd the decisions 
arrived a t  in the several jurisdictions are complementary to one 
another. T h e  Court of Appeal in England in 1926 in Re Thain4 
provided the point of departure for a consideration of the relev- 
ance of rival parental claims. I t  held that the legislation of 1925 
had merely enacted the rule which had up t o  that  time operated 
in the Chanter)- llivision. l4-arrington L.J. referred to the 
welfare of the child as "no doubt the first and paramount con- 
sideration," but olil!- "one amongst several other considera- 
tions.""~ what extent however those other considerations 
are to influence the ccilrt in determining questions of custody 
between parents was not examined until more recently, when 
both the Australian and S e n -  Zealand courts pronounced upon 
the point. 

In  Lovell v. Loz~el16 the High Court  of Australia considered 
an application for custody brought by a deserting wife against 
a husband who had d~ far to  c u s t o d ~ ~ .  The  applicant u a s  able 
to  offer the daughter. an only child of three, comfortable circum- 
stances, but not personal attention during the day. Custody 

3. N.S. \ \ ' . - ln~a~ts '  Custody urlJ Sr~tle,rlrnts Act, 1899, No. 39. ss. 10, 17 
(added 11): Act No. 20 of 1934. s. 3 ( a )  ) :  1-ictoria-.llurringr Act, 1928, 
No. 3726. ss. 136, 115: &ccrlslar~d--(;uardia~iskip and (:ustody o! Infants 
.4ct o/ 1891 (55. \ k t .  No. 1 3 ) .  s. 3 (,inserted l ~ y  19 (;eo. 5. No. 4. s. 4); 
\f-estcrti Australia-Gzrardianship or  In!m~ts .ict, 1926, KO. ?I .  s. 2: Sou t l~  
:lustralia-Guardiur~sIiip of  lrifonts . I d .  1940. No. 55. s. 11. In 'I'astnania 
the court nlay make what order it thirllcs fit regarding the welfare and wishes 
and conduct of both parents. 'Ilw principles of equity courts prevail; 
Suaveme (,'ourt ( ; i d  Procmdrrn~ .Icf. 1932. s. 11: New Zealand-(;uardianshi~ 
of Infants Act. 1926. s. 2.  

4. Re Thaitl, Tilain 7,. Taylor [I9261 ('11. 670. 
5. At o. 6%. See also Lord Ilan\r.ortl~ \I.K. at I ) .  689: Sareetit I,.T. at  r1. 691. 
6. (19?0) 81 C.L.R. 513. 



j r  as  by the Slilirelne C'ot~rt of \ ictor.i;l to the hr~shand .  
a n d  the Full C(:III-~ reversecl t!ie osclcs. O n  .~pl)eal I.atliam C.1. 
stated t h a t  the  section in the I'ictorian dlarriuge Act of 1028-29 
(136) corresponding to 5. 1 (!i rhc ( ; i~a~ .~ l ians l i ip  of Infant.; . \ct,  
iic~es not deny the  existence uf parent:il rights in I-clation t o  tlic 
ciistody of chi ldre~l ,  b u t  tlr;es 1)rcvent thc ;~pplication 01  :in!. 
doctrine that  the rights of  the father a re  supe~-ior  to tliosc ot tile 
mother. o r  t h a t  the  ~-ights  of thc  motlicr a1.c ~ul>ci-iol- t o  t1ro;c 
of the  father. Nevertheless. altho~igll a n y  stl-ict priorit! of sicllt 
is excl~ideil, the  section in q~ies t ic~n  cloes not \ .er~nit tllc uell:ise 
of the infant t o  "elbo~z. out" all othcr consic1e1-atiolis. 'l 'ht. \-el.!- 
reference t o  "paramount  consideration" iln!~lies that  tl1c1.e a1.c 
other  considerations, and anlong those c,tlic.r ccinsiderations n1.c 
the claims of father  o r  mother, n-hich ma!- not be iynorecl ~ ~ . l i c n  
considering the welfare of the infant. 

"The words 'from any  otl1t.r. point of' \-it.\{-' allow, i l l  

the consideration of  the subject of the n-eliare of tlie infant, 
a consideration of the relati\-e claims of the father  and the 
mother. \That s. 136 does is to  cxclucle in an!- approach t o  
the  decisicn of the question of the best custod!- lor a n  infant 
an!. preliminary assunlption t h a t  the ; \a im of the father a.i 

such in t h e  case cf a n y  infant is superior t o  tha t  of tlie 
mother  or.  ( a n d  this is important  in the  present case) t h a t  
the claim of the mother  as such in tlie case of a n y  infant 
is superior t o  t h a t  of the  father." 

'I'he Full Cour t  of I'ictoria had  basecl its j ~ ~ d g n l e n t  nct  only 
on  the proposition tha t  the consideration of the welfare of the 
infant  should e l b o ~  cu t  other  consideraticns. but  also on  the  
proposition tha t  a mother  has a superior right t o  the  custody of 
a n  infant  of tender  years, more particularl!. in the  case of a 
female infant,  a n d  tha t  tha t  right can cnl!. he displaced b y  the  
very strongest evidence tha t  her custody \\.c,rild be detrimental t o  
the child. Such a n  approach. La tham C.!. saicl. inrrol\.ed a failure 
t o  apply the last words of the section xh ich  exclude any  sug- 
gestion of competitive superiority cn the par t  of either niother 
o r  father .  "'The provision means tha t  tllz parents  a re  t o  be  on  
a n  equal  f w t i n g  as  to rights a n d   claim^."^ 

This  judgment of Lathani  C.]. has  been approved arlJ 
applied in  several New Zealand cases. In  Norton v. N o r t ~ n , ~  
t ldams  J., in the  Supreme Court ,  discussing the K e n  Zealand 
legislation, expressed a n  inclination t o  the view tha t  the rival  
claims of parents a re  relevant so fa r  as  they bear  on  the xelfare  
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of the infant. but he found it unnecessary t o  decide what priority 
should be accorded them when that welfare was indifferent. 
Cooke J. in Low v. Low0 gave expression t o  the like opinion. I n  
Otter v. Otterlo the Court of Appeal said '" our concern is with 
tile 'welfare of the child as the first and paramount considera- 
tion' and not with the rights or desires of the parents, except as 
secondary or less important considerations." Adams J. in Connett 
v. Connettl1 again examined the question and came t o  the con- 
clusicn that the respective claims of parents are "relevant as a 
separate subject, but subordinated always to the paramount 
consideration of the welfare of the child". None of the previous 
decisicns, ildams J .  consideled, answered the question whethe1 
" ~ i v a l  claims of parents" might be relevant if liewed other than 
from the sole standpoint of the we l fa~e  of the infant. H e  was 
prepared t o  decide on the authority of Love11 v. Love11 that  the 
innocent party to a divorce suit had a "preferable clainl". and 
that considetation of the nelfare of the child did not require that 
her claim be rejected. This n a s  tantamount to  deciding that, 
when the nelfare of the child would not sufler, the court should 
grant custody to the parent n-ith , the "preferable claim". 

From these dicta the following formula may be extracted: a 
court may not commence with the assumption that one party h ~ s  
any prior right to  custody: the claims c.f parents are merel>- 
relevant considerations bearing upon the cluestion of the welfare 
of children, and always of secondary moment. IYhen the interests 
of the children are neutral. neither parent can assert any prior 
right, but the appropriate considerations remain relevant and 
constitute a "preferabie claim" with, perhaps, persuasive effect 
o n  the cor~rt's determination. I t  remains to  be seen t o  what 
extent this formula has operated in practice. and discuss what 
considerations are relevant. 

\THERE OSF, PARENT IS (;CILTY O F  A MATRIMOSIAL OFFESCE 

I 
'1 11e Scholastic tradition of the family. on which all ITestern 

European legal systems founded their rules of domestic relations, 
re,gardrd the natural right of parents to the of their 
children a s  inviolable. L7.her.e one parent defaulted in his or  
lier obligation of guardianship and upbringing by an act of 
desertion. or in his or  her chlipation to the family as a whole 
b!. an act of adultery, all natural right t o  was 
conceived to  have vanished; the innocent party alone retained 

9. [1951] N.Z.L.R. ?OO a t  208. I U ,  [1951] S.Z.L.R. 739 at  p .  716. 
11. [19521 N.Z.I..R. 30-1 a t  p .  .?lO. 1)) rt7 1). ( , I , !  I ~ t t ~ ~ l t )  [1951] Y.Z.lJ.R.  9.3 
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rhls natural right. In English lair. no yes>- clear doctrine on the 
sribject liad emerged before the Guardianship of Infants i\ct 
~ n a d c  tlie welfare of the child tlie paramc:unt consideration, and 
there are decisions since the passing of this and comparable 
legislation in other common lam- countries \vllich conflict 011 the 
issue Ivhether, \vlicn the interests of the childrcn are neutral, any 
priority is enjoyed by the innocent parent." 

'1 l ~ e  cases in England have tc,~iJed to consider tlie r'lation- 
sl~ips between tile default c.f the guilty par-ent and the moral 
~i-elfare of the children, ariii there is none in Ivhich a direct 
cluestion of priorit! has been ]raised. ' I  he col~rts  sc-eni, however, 
to have proceeded on the hssumption tlist thete is :lo such prii,rity. 
In Allen a. Allen13 the Court of Appeal reversed the decision of 
'I\-allington J .  that a respondent nife in a d ivo~ce  suit based cm 
adultery was likely, having once offended, to do so again, and 
that  therefore the moral welfare of the daughter of the marriage 
aged eight, being cf paramount importance. required that  custody 
be glanted to  the petitioner. I t  was held that this \\as riot the 
proper test to  appl!.. The  \$elfare oi the child, both moral and 
physical. u a s  of paramount consideration, and it was impossible 
to assume that  the mother was naturally promiscuous. In  
IVilloughby v. W i l l ~ u g h b y ~ ~  Wallington J .  again granted custody 
to  the father of a girl aged two, on the ground that it ~ i o u l d  never 
be in the interests of the child to be entrusted t o  the care of a 
woman who had committed adultery and might do it again. The  
husband's claims were strong in view of the fact that the adultery 
took place only nine months after the birth of the child, and that 
the mother had taken no steps to see the child for eighteen months 
after  the separation. The  Court of Appeal nevertheless reversed 
the decision, holding that  Wal l ing t~n  I .  had gone wrong in 
principle in adhering to  his view in Allen Z J .  Allen. In  both cases 
the Court of Appeal, while not expressing a final opinion, would 
seem to  have concluded that the innocence or guilt of the respec- 
tive claimants is an irrelevant consideration. 

A contrary conclusion was arrived at in Scotland in the year 
following the enactment of the Guardianship of Infants Act, in 
two decisions of two divisions of the Inner House of the Court 
of Session, delivered within two months of each o ther . lWei ther  
has been cited in an English case. According to the opinions 
of Lord President Clyde and Lord Sands,16 concurred in by Lord 

12. But cf. German Civil Code. Arts.  1635, 1636. 
13. [I9481 2 All E.R. 413. 14. [1951] P. 181. 
15. 111. v. Ai'. [19?6] S.C. 778; Hume z.. Hume [I9161 S.C. IOU8 
16. Hume v. Hum? a t  p. 1013 ~t seq. 



192 Thc lrniz~ersity o f  Queensland Law Journal 

Blackburn, the dissenting judge, there is a legal presumption in 
fdvour of the innocent party, but effect will not be given to  such 
~ la i rn  i f  it be adverse to the welfare of the child. 'There is not, 
in the opinion of Lord Sands, to  be a nice judicial balancing of 
the speculative advantage.; to the child. but a consideration of a11 

the relevan: circumstances. including the adultery, which may 
raise a question as to vr~clfare. The  courts of Australia, on the 
other hand, have generally acted on the principle that  the guilt 
or  innocence of the parents is relevant to the question of welfare 
only in so far as it establishes their respective suitability for 
guardianship, and that  neither party has any presumptive right 
or prima facie claim.17 In  Rlogers v. R o g e r ~ , ' ~  however, the  
Supreme Court of New South Wales held that  the innocent party 
in adultery cases "has some claim to be considered as a t  least 
possessing the advantages of being a non-sinning parent7'. I n  
New Zealand the issue1 was left open until recently. In  Bolton tl. 
Boltonlg Ostler J ,  considered that  '"the true rule of law on this 
q u c s t i ~ n  seems now to be that  an adultery by the wife ought 
not t o  be regarded f c r  all time and under all circumstances as 
sufficient to  disentitle her to access or even t o  the custody of the 
children." Regard must be had to  the particular circumstances 
of each case. Keither in this case, however, nor in Howell v. 
Howel120 was he prepared to  prcnounce on the point. I n  Otter 
v. Otter,21 already cited. the Court of Appeal, dealing with the 
claim of an inncxent father to custody based on the ground of 
the mother's continued adultery, asserted that  the welfare of the 
children was the paramount consideration, bc~ t  implied that  all 
things being equal there might be competing rights between tht. 
parents, based on the  default of one of them. Adams J .  ir: 
Connett v. Connett," stated that  he had been unable t o  find 
any case in which a court had had to deal with rival claims ot 
parents based on their conduct towards each other n-here such 
corltiuct was so coml~letely unrelated to  the future welfare of the 
child as in the case before him. In  this case the ground of 
divorce was the failure of the mother to comply with a decree 

17. ,4lagich v. d l n g i c / ~  (1917) 65 \V.N. (N.S.W.) 92: E v a n s  o. E v a n s  (1938) 
56 \S7.N. (N.S.W.) 168: Rogprs v. Rogrrs (1947) '64 W.N. (N.S.W.) 207; 
Donohue  v .  Donolitcr ( 1901 ) 1. S.R. (N.S.W.) 1; Clzreigl~ton v. Chreightori 
[I9181 V.L.R. 487: !l lrnzrl  :,. I Z ~ ~ n z r l  [I9161 St.R.Qd. 113; Jackson v. 
/u(.kson (1017) 13 T a b .  12.1i. 11; /o/inson v .  Johnxon [I9211 S.A.S.R. 88: 
K r  l f 'atson (1'907) '9 \i..:I.L.R. 02: Giytsos  v .  G l y t s o s  (1951) 69 W.N. 
(N.S.W.) 166; Besanko 7 ' .  Rpsunko [I9491 S.A.S.R. 275. 

18. (1947) 64 \\'.N. (h'.S.i\-.i 207. See also H o r t o n  21. t f o r t o n  [I9451 
Q.W.N. 50. 

19. ria281 N.Z.L.R. 473. 
20 [1942j N.Z.L.R. 311. See also Clr f l i t t  1'. Cubitt [I9301 N.Z.L.R. 227. 
21. [IS511 S.%.l,.R. 739. 23. [I9521 N.Z.L.R. 304. 
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4nr r e  titution of ronjugal I-ights. Shc s~~bscquent ly  applied for 
leave t~ rcnicjve ( I , ?  child cut of the jurisdictiori, and the husband 
ap,~lic.d lor custody. 'I'lie \vt.lfarc of thc chilil? the judge con- 
trived. \\.(,,1;1d be equally served b ~ .  a grant of custody t o  eitlrer 
parent. l i e  felt tlie case was novel. and should be decidecl c;n 

the ground that the innocent parent had the "preferable claim." 

'I'he relevance of innocence and guilt \$-as again discussccl 
by the New Zealand Court of Appeal in 3 I i l l c ~  .;I. Lozc~.'"'IIie 
father had been granted a ciecree absoll~te in a suit groundecl 
on  adultery, but custcdy of two yol~ng gill> had been given to 

the respondent. The  latter later ~narricil tlie co-respondent, 
whereupon the father ~noved for a variation of the custody ordei- 
in his favour. His living quat-tcrs were unsuitable, and he 
xvould have had to  board the children ~ ~ - i t h  ncighbours, whereas 
t h e  mother IT as in reasonably comfortable circumstances. Chesson 
J. in the Supreme Court felt, in view of the ground on u~hich 
tlie divorce suit had been brought. and in view of the marriage 
c,f respondent and co-respondent, that the moral interests of the 
children would be best served by A p a n t  of custody t o  the bus- 
band. ?'he Court of Appeal reverseti the deci4on. 'I'he case must 
be detelmined, it held, solely bp reference to the substantial 
interests of the children, the rival claims of tlie parents based 
upon ccnsiderations of their guilt and innocence being irrelevant 
except as bearing on the interests of the childlen. The  facts of 
adultery and marriage with the co-respondent, nhile they might 
be taken into consideration, did not override the importance of 
the suitability of the respective living quarters and of the mother's 
affection and care, bearing in mind that  the natural tie had always 
subsisted. Adams J., who sat in the Court  cf -4ppea1, did not, 
however, qualify the view he had taken in Connett 3. Connett. 
He was careful to  point out that  this was not a case n-here the 
interests of the children were neu t~a l .  tyhere substantial 
neutrality did exist, he suggested, the Court n a s  not prohibited 
from taking rival claims into consideration. 

I t  may be concluded, therefore, that the guilt or  innocence 
of the parents is a "relevant consideraticn", to  be focused against 
the concept of the welfare of the children: where the latter's 
interests are neutral the innocent party has no strictly legal 
priority, but rather a "preferable claim" of persuasive effect. 

23. [I9521 N.Z.L.R. 575. 
84-96. 129. 130. 

Sec generally T3i:ks. t ' a r r ~ ~ t  a t ~ d  Ci~i ld  (1952). p1-r. 
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The  question immediately arises, can the interests of the 
children ever be neutral when they are very young, and the 
mother is not on general grounds disqualified from guardianship? 
Iloes not the "natural tie" between mother and young children, 
especially girls, establish in her favour a "preferable claim", if 
not a strictly legal priority, against which considerations of guilt 
can never prevail? The tendency is to  grant custody in such 
cases to  a mother unless there is the most compelling reason for 
not doing and the Full Court of Victoria in Lovell v. Lovell 
came to  the conclusion that  the practice was in most cases 
~nandatcry .  

"It is a truism to  say that  in all these cases the first and 
paramount considelation is the welfare of the child. Indeed 
it is so much the paramount consideration that  it has in 
practice elbowed out all other considerations, so that  it is a 
mere academic question whether there are any other con- 
siderations, but there is another principle which though it 
can hardly be called a rule of law, has assumed almost the 
proportions of one, and that  is t ha t  in case of an infant of 
tender years, and more particularly a female infant, the 
mother is entitled to  custody except where there is the very 
strongest evidence that  her custody n-ould be detrimental to  
the child." 

The  High Court repudiated this proposition. I t  amounted, 
Latham C.J. said, t o  an  assertion that, unless the mother was 
shown to  be a bad mother, she could, on the authorities, add t o  
the injury t o  her husband by taking the children with her; she 
could, in fact, claim them as of right irrespective of her matri- 
monial default. "Her action might be completely unjustified but 
if she were not proved t o  be a bad mother to  the children, her 
conduct on other matters affecting domestic relations would be 
regarded as irrelevant." A principle so productive of disintegrat- 
ing effects in family life required the closest examination. T h e  
legislation, Latham C.J. concluded, had placed both parents on 
an equal footing, so tha t  neither had priority as of right. There  
was therefore no  necessary priority on the part  of the mother 

24. Austin v. Austin (1865) 34 Beav. 257 at p. 623; Re Webb [I9471 St.R.Qd. 
143; hlenzel v. Menzel [I9161 St.R.Qd. 113; Chreighton v. Chreighton 
[I9181 V.L.R. 487; ,llorton v. :llortoll (1911) 31 N.Z.L.R. 77 a t  
p. 78; Hedges v. Hedges [I9441 S.A.S.R. 266 at  p. 269; Bolton 
v. Bolton [I9281 N.Z.L.R. 477 a t  p. 475: Bowles v. Bowles [1940] 
G.L.R. 53 at p. 54 ( N . Z . ) ;  Houlell v. Howrfi [I9421 N.Z.L.R. 311 at p. 
312; Low v. Low [I9511 N.Z.L.R. 206. See also Kentucky decision i n  
Sounders v. Saundrrs (1942) 150 S.VT. 2d. 903. 
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when tllc cliildren were girls or ver!. !,oung. In effecr the High 
Court balanced the "rele\.ant consideration" of the age and sex 
of the child against tlie '.'relevant consideration" of the motller's 
guilt, and found the latter consideration the Inore perbuasire. 

Even in the case of young children. then. the guilt of one 
~ ~ r e n ?  rcnlains a relevant considesatic:n, related, but al~t-ay; sub- 
ject to, the over-riding consideration of the children's welfare.25 

I 
"By marriage," said B lacks t~ne , '~  "the husband and wife 

are one person in Ian., that is the legal existence of the woman 
is suspended during marriage, or at least is incorporated into 
that of the husband." Allid-L'ictorian judges elevated this concept 
of legal unity inta a theory of paternal despotism, such as found 
expression in the celebrated and \r.iJely criticised Agar Ellis Cases 
( I  and I I ) ,  in which reference was ~ n a d e  t o  the father's "un- 
doubted right as master of his o w n  house, as king and ruler of 
his own family";" and it was against this background that  
they constructed the comnlon la\\- priority of the father t o  deter- 
mine the form of: education and the religion of his children. The  
father having once made this determination no court might 
intervene, even after his death. and even when the consequences 
of failing to  d o  so might be the, erection of a barrier between the 
children and their widowed mother.2s The Guardianship o j  
l n f a n t r  Act of 1886,29 however, directed the court that  upon 
the application of a mother for custody it might exercise its dis- 
cretion having regard to "the wishes as well of the mother as of 
the father".30 This rule, together with the tendency of the 
Chancery Courts t o  give effect to  the father's right only when 
the welfare of the child would be satisfied in doing so, served to 

25. CuLitt v. Cubitt [I9301 N.Z.L.R. 227: Flrming t,. Fl~mitrg [I9481 G.L.R. 
220. In Otter e. Otter  [I9511 N.Z.L.R. 739, the New Zeaiand Court of 
Appeal gave custody of a girl of four to the father on the ground that 
the child's moral welfare would not be adxranced by her rcrnaining with the 
mother who uras living in adultery. I t  was only to be expected that  the 
mother would seek t o  justify her conduct in the child's eyes. See also 
Re Gray (Ont . )  [I9251 4 D.L.R. 381; S t .  Thomas v. St. Thomas 48 
N.B.R. 132. 

26. Commentaries (Gavit's Edn.) ,  p. 189. 
27. Re Agar-Ellis, Agar-Ellis v .  Lascellrs ( I )  (1878) 10 Ch. D. 49 a t  p. 75. 

For an American discussion see Friedman in 29 Haruard Law Review 
(1916) 11. 485: Note in 54 Columbia Law Rez~ier~j (1954) p. 376. 

28. IIa:c,ksworth 7:. Hawksuorth (1871) 6 Ch. App. 539; Re "JcGrath [I8931 
1 Ch. 143 per Lindley L.J. a t  p .  151: Re Grey [I9021 2 I.R. 683. 

29. 40 and 50 Vict. c. 27, s. 5. 
30. 'I'he common law right was accorded statutory recognition in thc Custody 

o t  Children Art. 1891, 5 1  Vict. c. 3, s. 1. 
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mitigate the stringency of the common law principle." I n  an 
appeal fi.0111 Scr thern  Ireland in the year previous to the enact- 
ment of T h e  Guardianship of Infants Act of 1925, the House of 
120rds pronounced itself in favour of this practice. Viscount 
Cave in Ward v. Laverty3' stated the rule as follows: 

"On the question of the religion in which a young chilcl 
is to be brought, up, the wishes of the father of the cllild are 
to be considered; and, if there is no other matter to be taken 
into account, then, according to the practice of our Courts 
the wishes of the father prevail. But that  rule is subject to 
this condition, that  the wishes of the father only prevail if 
the!. are not displaced by considerations relating to  the 
welfare of the children themselves." 

Refen-ing to the Act of 1886, he pointed out that  while less 
stress was placed on the father's wishes than formerly, "a 
sufficien't case must be made out for going contrary to  the father's 
wishes."33 

Since the ?assing of the Act of 1925 there has been little 
authority on the question whether the common law right of the 
father was entirely abrogated, reduced to  the status of a ('relevant 
considcraticn", or merely suspended until the xelfare of the 
children is ne~tral .~" recent American commentator ques- 
tioned n.hether the English courts would construe the Act as 
requiring a revision of their former attitude tc\vards the father's 
power to control the upbringing of his children.:$"The only 
English decision since the Act in which the common law priority 
was discussed is Re  Colli?zsx in 1950, n~hich the commentator 
overloc,ked. In this case the Court of Appeal considered a claim 
for custody brought by paternal grandparents against the nidowed 
mother of a boy aged six, who had been committed by  her t o  
:he care of her parents. The  fat he^ had been a Roman Catholic, 

31. See e.g. F. v. 1;. [1902] 1 Ch.  688: R. v. Gyngall [I8931 2 Q.B. 232 a t  
p. 248: RP .4. a11d R. [I8971 I Ch. 786: R r  Thompson (1910) 30 N.Z.L.R. 
168: Golds~~ i i t k  z.. S a ~ ~ d s  (1907) 4 C.L.R. 1648: dloitlr c,. r l l o~ t l f  (191 1)  
13 C.L.R. 267; R.  zl. Boyd [I9191 V.L.R. 538: 27 C.L.R. 245; 171 re 
Nolmcs  (1895) 21 V.L.R. 358. 

32. [I9251 A.C. 101 a t  p. 108. 
33. T h e  Supreme Court of Nova Scotia in Re Ro\ld ( (1921) 61 I).I,.R. 274) 

co~nn ie r~ ted  that  the  Nova Scotia Custod) ,  di /,;fa,lts .brt 1900. s. 2 of 
which corresponds with s. 5 of the  Act of 1886 "overrides entirely the  
common law riphl:: of the father." On its face this decision \\-auld seem 
to  a t t r ibute  more to  t he  xvording of t he  Iepislatitrii than ha!.? the I'rlelish 
courts. 

34. In  Rr Cawoll [I9311 1 K.B. 317 Slessor L.J. merely r,ornrnented tha t  
since the  Act the  court must decide on the  basis rf the  x~elfare of t h e  
infant what  religious education i t  will be giverr. See T.'ull Court of ouec l~s -  
land in Re L'rrlz [I9361 St.R.Qd. 168 a t  p. 186. 

35. .41ired in 12 The jurist (1952) p. 9. 
36. [1950] 1 All E.R. 1057. 
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the  mother a Protestant .  She had  agreed before the marriage t c  
have a n y  children edr~ca ted  a s  Roman Catllolics. F o r  t w o  years 
previous t o  the  bringing of  the  claim the child had been educated 
as  a Protestant  b y  his maternal  grandparents .  l 'he claim \va> 
refrlsecl on tlie t h a t  it \vould be contrary to  the  welfare 
of the chilci. considering his age and  the circumstances, i f  he 
had t o  leave his present  Ilome. 'I'he decision was confirmed on 
a p ~ ~ e a l  after a strenuous argument  by cou~lsel  tha t  the  Act of  
1925 had not abrogated the  rule in Hau,kswortlz 7.. Hawksworths7 
tliat the father's rights survived even after his death, b u t  had 
limited its operation t o  cases of  rival clainls between living 
parents. S o  discussion devoted to the question whether  the  
father's prior claim asserts itself when the  children's interests 
a re  relativel!- neutral.  

'I-l!e answer to  t h a t  question is dependent upon whether the 
Chanceq-  practice before 1925 was abrogated b y  the Act of t h a t  
>'ear. Reference has already been made to tile s ta tement  in 
R e  Thain in 192638 tha t  the legislation merely enacted t h e  
Chancery rule. In  addition. tlie Privy Corlncil in 19.51 in -4ifck'er 
71. M ~ K e e , ~ % n  appeal from t h e  Canadian Supreme Cour t  on 
tlie effect to  be given in Ontar io to  a Californian custody order, 
commented t h a t  too  much stress should not b e  laid on the  pro- 
visions of the 1923 Act. Section 1 introd~iced,  it was said, nc, 
nen- principle of Ian-, bu t  merely enacted the r11le which had long 
been acted on  in the  Chancery D i ~ i s i o n . 4 ~  I t  is also noted t h a t  
the  Supreme Court  of V i ~ t o r i a , ~ '  where the  same amendment  
operates. in 1046 granted custody t o  a mother  bu t  directed thht 
the  child be brought u p  according t o  the father's wishes, a n d  in 
Re  ITren42 the Supreme Cour t  of Queensland. where the  amend- 
ment  likewise operates, held tha t  '"it is not open t o  question t h a t  
the  father has t h e  right t o  have his children brought  u p  in a n y  
religious belief he m a y  wish". 

I t  is submitted, however. that  the discussions in RP Tizai71 
and  McKee zj. McKep require close scrutiny in the  light of tlie 
High Cour t  decision in Lor~ell ,:!. LoveLL, already quoted. T h e  
Chancel-!- practice was merely t o  suspend the  father's right until 
the int t rests  of t h e  children were satisfied; thereafter t h a t  right 
operared proprio v i g o ~ e  even against the  mothel .  I t  is the  con- 
s tant  practice of the  Ontar io Courts,  in which Province the  father's 
ccmrnon law right is specifically preserved b y  statute. t o  employ 

37. (1871) 6 Ch. .?\pp. 539. 38. r19261 ~ h .  676. 
39. [1931] A.C. 352 a t  1). 366. 
40. See also R r  B.'s S C . i t l r l ~ i r ~ ~ t  [I9101 Ch. 54: Re C'7eiz [I9361 St.R.Qd- 

1C8 a t  p. 186. 
11. .Y. 7,. 1. [I9161 1-.T,.K. 1 .  1 2 .  [19j/,] St.l<.Qd. 108. 
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equity t o  make  t h e  child's lvelfare the overriding consideration, 
a n d  accord priority t o  the father 's wishes against tlie mother's 
only when t h a t  welfare is ~ a t i s f i e d . ~ V h e  Canadian Supreme 
C c u r t  has s tated t h a t  the  Ontar io  practice conforms t o  t h e  
principle in W a r d  v. Laverty.'l Such a rule would seem t o  be  
inccnsistent n-ith the  plain lr-01-ding and  intendment  of the  Act of 
192.5, which clearly directs tile ccurt  11c.t to  take into consideration 
~vl iether  the father's colnmon law right is superior to  that  of the  
mother, a n d  which is much more emphatic t h a n  the Act of 1886 
which merely permits the Cour t  t o  "regard" a wife's wishes on  
her  application. A n  argument  could be advanced t h a t  this direc- 
tion is t o  operate only when considering welfare, anti has  n o  
relevance t o  a case where welfare is neutral.  This, hon-ever, 
would seem t o  be excluded by L a t h a m  C.J.'s judgment in Loclell 
:I. Love11 where it was s tated t h a t  "the parents  a re  to be on a n  
equal footing as  t o  rights a n d  claims." A careful reading of 
R e  7'hai.n a n d  X r K e e  cl. M r K e e  ~vil l  disclose tha t  the  question 
of competing pl.ioritics of parents was not in the  mind of either 
court  when it c o m n ~ e n t e d  on t h e  Act of 1925. 'I'he father's 
priority in the former case n.as rnerely tha t  of a parent  against 
more dis tant  relatives when tlie interests of t h e  child were 
neutral ;  and  the court  was clearly making reference to  t h e  fact 
t!iat considerations other  t h a n  those of welfare operated after 
the  Act just as they had before it, b u t  t h a t  they remained sub-  
ordinate considerations. T h e  court did not  direct its mind t o  
the second par t  of the  section in question placing the  parents 
vis-a-vis each other on  a n  e q ~ i a l  footing, a n d  the  conclusic,n should 
not be drawn tha t  the  Chancery practice of according priority t o  
tile fathel's wishes as  against those of the  mother  survived the  
legislation. Thosc wishes n u s t  be  regarded as  a matter  merely 
of "relevant consideration," M hich may or  m a y  not  be persuasive, 
tfcpendirig upon the circun~.qtances of the case. 

I I 
IYhat, then. was the effect of the  Act of 1925 on a father's 

undertaking t o  the nlother in consideration of marriage t h a t  the 
children shall be brought u p  in a certain religion? Does this 

Re F'tults (1906) 12  O.I,.R. 215 a t  p. 255: RP 12uurivi (19271 (10 O.L.R. 
109. The Ontario 1nia11ts A c t ,  1950 (c .  180, s. 24) provides that  "iiothing 
in this Act shall change tlie law as to the  authority of the father in 
respect of the religious faith i l l  which his child is t o  be educated." 
See Dr I,azrrii,r c.. /c~ckson [I9341 1 D.L.R. 790: Rr Snzitli [ I9521  2 
I1.L.R. 778 (Ont .  C.X.); Re Bcvnett In fants  [I9521 3 1l.L.R. 699 (Cnt .  
C..4.). On the general practicc of Canadian courts see R r  E'1i:crc [191.5] 
1 1).1. K .  380: h'c 7 i i~,i i ipso~i 1Ok 1l .P.R. 3 0 :  ( ; o l c i l ~ r r ~ :  c,. (;ulci/~i.rc: 1 1  Re\.. 
de Tur. 427: RE Iohnsott 43 B.C.R. 328; RF Alarlra\~ ( 1 9 2 3 )  ? \ \ . I \ ~ I I .  
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~ o t i s t i t u t e  a '.'relevant consideration" displacing in its persliasive 
effect rha father's n-islies \r. l~en tlie \\.elfare of the children is 
ncu t ra l i  I t  is the practice in thc Roman Catholic Church t o  
require a non-Catholic par ty  t o  a ~ ~ r o p o s e d  "mixed ~narriage", 
before the marriage ceremc;n\- can be pet-fos~ned in the ch~isch ,  
to  sign a written undertaking tha t  the children will be brought (11) 
Rorllan Catholics. t 'jlon tlie subsequent separation of the parties 
it frequently h a p l ~ n s  tha t  the  father repudiates his undertaking 
a n d  expresses the \vish to  educate tlie children in a religion other  
than  the Roman Catholic. 'I'he courts have on  a number  of 
o:casions entertained custody suits in which tlie wife has argued 
t h a t  effect should be given to t11e undet-taking, bu t  virtually all 
the reported decisions are  ccncerned n.ith childsen who had 
already been substantially educated in one religion and  might 
:rlffer f rom a change. 'I'here is little authori ty  on  the  question 
of priority in the case of young children who have not yet  had 
time t o  form a n  opinion and  whose n,eifare is thcrefore indifferent. 
I t  is risually urged by  the respecti\-e palents  tha t  custody should 
a s  a niatter of course, otlies things being equal, be given t o  the 
paren t  in whose religion the child is to be brought up, and  it is 
thcrefore impcrtant  tha t  the  court iliould decide which of them 
11as the  prinr claini. T u o  "consicierations" nornially compete 
fL7t supremacy, the  father's wishes, i\.hich, as  n-as said in l ie  
[,'ren already quoted,  in the  absence of the  undertaking might 
be persuasive, and the  mother's reliance on the undertaking. I t  
I S  t rue t h a t  in the case cf very young cliildren the courts n-ill 
generally find that  welfare n-ill be better satisfied b y  a g ran t  of 
custody t o  the  mother, and  it is therefore normally in the case 
o f  orphaned children, when paternal a n d  maternal  relations rely 
respectively on  the rival parental  claims, tha t  the problem will 
arise. 

T h e  cases in England on  the  subject of undertakings of this 
character,  and  t h e  force t o  be  attributed t o  them, d o  not make  
impressive reading. 'I'he first decision on the point refused 
recognition t o  the vndertaking on  the ground tha t  a n  oral agree- 
ment  made  in ccnsideration of marriage is not enforceable under  
t h e  Statute  of Frauds,45 a n d  the  suggestion was made  t h a t  even 
i f  it was enforceable a n  a t tempt  t o  d o  s o  might be "detrimental 
to  the  interests of the  public." Thereafter  the concept of public 
policy was resorted t o  in order  t o  deny recognition to  a n y  a t tempt  
by a father a t  abdication of his right t o  determine his children's 
e d ~ c a t i o n . ~ ~  While promises in  consideration of marr iage were 

45. Re Brown!, a minor (1852) 2 Ir. Ch. R.  151. 
46. Iliil v. Hill (1862) 31 I,.J. Ch. 505: Re .Ifendis,  .bfinors [I8701 I.R. E:q. 98. 
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in all other  respects enforced by  the courts a s  "'most solemr: 
 engagement^,"^^ undertakings about  the  children's education 
came t o  be repnrded as less sacred than the  paternal t rust?  anci 
the  fact tha t  the mother  had been induced t o  enter  into marriage 
by  those undertakings was regarded a s  immateriaL4' T h e  rule 
was ~ o l n e u h a t  1nitigatc.d in A n d r e ~ s  el. Sa/t4%vhen the Court  
:>i Appeal held tha t  a father  m-ho had actually carried out  his 
promise b y  permitting the  child t o  be brougllt u p  a Protestant  
had abdicated his rights, bu t  until t h e  passing of the Act in lo?? 
there was n o  tendency t o  t reat  the  andertaking itself as r e l e v a ~ t  
t o  the  question of custody. I n  fact the  liberalising tendency of 
A n d r e w ~  v. Sal t  a n d  R e  Clarke" was virtually reversed in the  
unhappy  decision in R e  Violet Nevinp5l in which the  Cour t  
assumed the prerogative t o  decide what  choice a fattier n.ould 
1la:~e made had he foreseen events tha t  would happen after his 
death. and decided in effect t h a t  he ~vould  1iai.e ~repudirited hii 
ante-nuptial agreement. T h e  courts generally contrived to a1,oicI 
this sort of approach by  employing the concept of ,\.elfarc to ic;::- 

firm the  upbringing of children in a religion in which they \vet-e 
already substantially e d u ~ a t e d . ~ ~  

'I he effect of the Act of 102; on the  common law rule lias 
not been adequately analysed. In  Re  Collins" counsel argued 
t h a t  the  court  ought  t o  consider any  arrangement  between the  
spouses f c , ~  the u p b ~ i n g i n p  of children, and  Evershed 3I.R. 
agreed that.  in othei circumstances. such consideration should 
he given. I t  n.as unnecessary, however. for the  court t o  determine 
the weight t o  be  at t r ibuted t o  the arrangement  because the welfar-e 
of the child clearly demanded that  it be left where it was. It  
would seem from Evershed 1 , l .R. '~  comment t h a t  "changes in 
religicus upbringing al-e matters not  light]!. to  be regarded", tha t  
he  intended t o  i n ~ p l !  tha t  consideration mus t  be given to a n  
agreement only ~ v l i e r ~  it  is related t o  the children's welfare; his 
lvcrds are  not instructi~.tx on the point whether consideration is 
t o  he  given t o  the  aprcement itself, a p a r t  from its having been 
carried into cffect, and \vIiere n o  question of welfare is directly 
in\ .ol~~ct l .  .I similar ambiguity exists in the decision of the New 

17. I.N:*EY 7'. F'ir1d1-r 32 l icav  1 at p. 12 per Sir Ji:Ilti Rotnil!! . 
48. RI. (:ltirllr (1882) 21 Ch. 11. 817: Rc I ' i o l~ t  .Vc:,in at1 i7ljoiit [I8911 

2 C'li. 299: K r  Story [101(1] 2 T.R. 328: K r  H y r n r  [19.3.i] I.R. 782 , i t  

803-1. 
19. ( 1873) 8 Cli. .\pp. 6-12. .:O. ( 1882) 21 C'h. D. 817. 
51. [I5911 2 CIi. 299. 
52. Stoicrtoli 2 , .  Slourto~i (1857) 26 I,.J. Clr. 354. See, Ilon~ever-. ftrrc1c:oortir 

7,. ITcirkz~~ortlr (18711 40 J , . l .  C'li. 531. whcrc the cour t  refused t i 1  ititc1.- 
\ im 21 child oiily a f c i ~  111, 11t11s ! . C L I ~ I ~ C :  ~ I I ; I I I  t11;it i l l  Sto11r1o11 ,v. S r c ~ ( r ~ o . ,  

.;3. [I9501 1 .Ill E .R.  1057. 
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South Wales Supreme Court in Rochfort v. R0chf0t-t~~ where 
an applicatioll for custody n-as brought by a divol-ced father of 
twc; children aged fourteen and three. The  father n a s  u Ronlan 
Catholic, the mother a I'resbyterian, and the application arose 
fscni the fact that thc ~vife wanted to bring the younger- child 
111' in her religion against the father's wishes. 'I'he elder child 
had been educated a Iionlall Catholic, and there was 110 intention 
that  his religion should be changed. It appeared frcirn the evi- 
dence that befol-e the marriage both parents had mr~tually pscirrlised 
in ~vriting that all children of tlie marriage should be brought up  
Roman Catholics, and after their separation the wife gave a 
further n-rit:en undertaking t o  the same effect. I t  was under- 
stnotl that neither parent rvas in any way incapacitated from 
looking after the younger child, and the father desired custody 
only that  he might determine the child's religious education. H e  
relied cn the nri t ten undertakings. As t o  these Jordan C.J. 
commented: "I attach no  importance to  the twc docunlents 
sizrled by the mother with respect to the childlen's religion. 'l'hese 
docunients have no  legal operation ant1 the fact that she has 
seceded from them does not, in my opin~on, on the facts of the 
present case, throw any material light on her fitness to  be her 
children's custodian." On its face the Jecis~on would seem to  
attribute no rrlevance to  either the father's n ishes or the mother's 
agreement. On the cther hand the c o u ~ t  does appear to have 
placed considerable emphasis on tlie fact that the father had 
demonstrated his indifference to the children In all respects save 
that  of religion, and it might be concluded, therefore, that  the 
welfare of the child n a s  not neutral, and that  the other consider- 
atic.1:~ nere  illelel ant only in view of :he pa~ticulal  circumstances. 

In  view of the fact tha t  both these decisions can be based on 
grounds other than the relevance or irrelevance of the ante-nuptial 
agreement it is necessary t o  discuss the real principle underlying 
the rule t h l t  sllch agreements are irrelevant. in order to determine 
the effect on that  rule of the Act cf 192.5. The  Irish Supreme 
Court in 1950 in The Matter of T i l s ~ n ~ ~  critically examined 
t h e  basis of the rule. The  father, who was a Protestant, had 
entered into a written undertaking in consideration cf marriage, 
that  thr  children should be educated Roman Catholics. The  four 

51. (1944) 44 S.R. (N.S.W.) 238. Cf. the celebrated decision of ,$latter of 
Santos, 10; N.Y.S. 2d. 716; discussed in 65 I l a r ~ a r d  Law Review (1952) ,  
p. 695. 

55. [I9511 I.R. 1. T h e  common law rule had been recognized in the Irish 
courts in Re Connor [I9191 1 I.R. 361; The State (Kavanagh) V .  

O'Sullkran 119371 I.R. 618; Re Kindersky [I9441 I.R. 111; Rc Frost 
[I9471 I.R. 3. 



children n.ere actually baptised as such, and the father had 
evidenced no intention, until after the separation of the parties. 
that  they should be brought up otherwise than as Catholics. l ' h e  
TI-ife applied for custody on thz ground that  she, as a Roman 
Catholic, would be the more qualified parent to give effect to  the 
ante-nuptial agreement. There is n o  legislation in Ireland 
ecluivalent to the English Act of 1923, and the principles acted 
upon by the court are therefore those which operated in the 
Chancerg- courts before that  date. A close examination of the 
judgments in Tiison's (:are discloses that  the children's welfare 
T \ . : I j  1.egardt.d as neutral in all other rsFpects save that of religion. 
In the High Court1 Gavan Dufiy J.  was compelled, with s o n ~ e  re- 
luctance, t o  admit that  the father's wishes outweighed the fact of  
his agreement, but he did suggest that  "a man may vis-a-vis his 
tvife estop himself in law by the agreement, followed by marriage 
and the birth of a child; and again by allowing the child t o  be bap- 
tised a Catholic." Whether the doctrine of estoppel would operate 
lie found it unnecessary t o  determine, because the case could be 
decided on Article 42 of the Constitution of Ireland, which gives 
both parents a joint power in respect of the religious education 
c:.f their children; from this principle the corollary might be 
drawn that any decision u-hich they make in common is irrevoc- 
able. On this constitutional point t1:e judgment was confirmecl 
on appeal to the Supreme Court. All the bench seems to have 
accepted that  a t  common law the undertaking was irrelevant, but 
that it was so irrelevant only because of the rule that  a father's 
wishes must be given priority. Black J. in a judgment dissenting 
on the constitutional issue, referred t o  the rule making "these 
ante-nuptial agreements unenforceablz as an archaic law, and a 
relic of barbarism . . . This l a l ~  was derived from another law- 
that  of the "serfdom of' women' which perished in England in the 
legislation of 1925." 

Despite casual references to  "public policy", the autharities 
on the question of ante-nuptial agreements can only be rational- 
ised, as the Irish Supreme Court clearly stated, on the basis of 
the father's right to  determine the religious education of his 
children. In Andrews  v. Salt the court said: "We think that  a 
father cannot bind himself conclusively by contract to  exercise, 
in all events, in a particular way, the rights which the law gives 
him for the benefit of his children, and not for his 
In Re Agar  Ellis it was said that  "the father has retained his 

rights to  direct the religious education of his children . . . UTe 
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base our decisic;ns on the main subject. namely the power and 
jurisdiction of the father."" I n  Hackworth v. Hack~corth the 
decision turnect on the duty of the cclLIrt " to  see that the cllild 
is brought up in the religious faith of the father." Since 1')35 
every judgment in n.hich an ante-nuptial apreenient has  beeti 
considered has n~erel!, asserted that the agreement is of "no  
legal effect", and. so it is implied, is for that reason irrelevant. 
'I'his approach may well be challenged. If .  as is argued, the r\ct 
of 192.: destroyed the father's rights and  educed his wishes t o  
the status of a "relevant consideration", the basis of the co~iinion 
lam rule concerning ante-nuptial agreements is likewise dest~c;! cil, 
and the field is open for a new approach to the questio~i. I t  
might, indeed, be argued that  the effect of the Act on the cornmon 
law was similar to  that  of the Constitution of Ireland, nhen 
Tilson's Case would be an authority. This is not t o  contend that 
effect should be given to the agreement as a legal contrdct foi 
which specific performance would lie,58 but  it is t o  contend that  
the agreement, far  from being irrelevant as it was before 192i. 
is a " r e l e~an t  consideration" of persuasive value. Support f o ~  
this argument may b e  drawn from the decision of the Full Court 
of the Queensland Supreme C ~ u r t  in 1936 in Re I 'ren,  in uhich 
it was held that "although a pre-nuptial contract is not a binding 
contract enforceable in a court, yet it is a circumstance to which 
weight, and perhaps great weight, should be g i v e n . " " V h e  
decision of the court cf  first instance that  the children be b ~ o u g h t  
up by a relatixe of the father's religion was reversed, and custody 
was given jointly t o  a maternal relative and a religious establish- 
ment so that  effect might be given t o  the ante-nuptial agreement. 

Guidance may also be drawn from the United States practice 
which grew up without, the unfavourable background of the Agur 
Ellis Caser. American courts have fairly consistently favoured 
the ante-nuptial agreement760 so much so that  in some States a t  
least it is now treated as an integral part  of the c o n s ~ r t i u m . ~ '  
In  Re Luck6* an  Ohio court said: "As between the parties t o  

5 7 .  At p.  75. 
58. I t  is undesirable that  the contract should be so enforceable since this 

would enable the courts t o  intervene in the internal affairs of the home 
before a separation. Courts have refused t o  do this: Sissom v. Sisson 271 
N.Y. 285. 

59. [I9361 St.R.Qd. 168. I t  must be admitted that  RP Uren is not an author- 
ity for the line of argument suggsted here; inasmuch as it referred to the 
father's rights as surviving the legislation. The case would appear t o  be 
inherently inconsistent, and the argument advanced here is demanded by 
the decision in Tilson's Case. 

GO. Jl~l'illiston on Covtrarts (1937), sect. 1741 n.; Allred, lor. cit.; Friedmarin 
in 29 Harvard Law Review (1916), pp. 485 et seq. 

61. Jayner v. Jayner, 39 Hun. 40. 62. (1900) 10 Ohio Decisions 1. 
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this marital relation, when the wife was living the binding force 
anti inviolability of this compact would be recognized by the 
courts." I n  Commonwealth v. McClellands3 it  was stated in 
Pennsylvan!a that the father's "'stipulations entered into a t  the 
rime of his mzrriage would have been a sufficient answer." I n  
Commonwealth ex  re/. Stack v. Stacks4 the Supreme Court  of 
that State held in 1910 that  "due consideration" should be given 
tc,, thc agreement. The  most emphatic American decision is t ha t  
of rhe C'curt of Domestic Relations of S e n -  '170rk City in Ramon  
21. Ramon65 in which the line of English decisions was specific- 
a!!!- !-ejected and it n.as held tha t :  

''relying c.n this solemn promise by which the petitioner 
ayruecl to  protect and preserve this right, respondent married 
the petitioner and irrevocably and for life changed his status 
from the single to  the married state . . . An ante-nuptiai 
agreement providing for the Catholic faith and educaticn of 
rhe children 'of the parties, in reliance upon which a Catholic 
has t h e l ~ b y  irrevocably changed the staius of' the Catholic 
part)- is an enforceable contract having a valid consideration." 
The decision was followed in Shearer v. S h e ~ r e r , ' ~  but was 

rejected in Martin v. Martins7 where the child aged twelve had 
already been reared in another faith and did not want to  change. 

So far as English law is co~ictrned the matter must still be 
rerartied as very much at large, and it is therefore with consider- 
able hesitation that  the following conclusion is advanced: 

A father has no priority to custody except when the 
children are actually being educated in his religion and 
other things are equal. If the children are being brought up 
in the wife's religion, and again other things are equal, the 
wife will have a prior claim. I n  bcth instances the balance 
favours the partner in whose religion the children are being 
brought u p  only because the children are sufficiently old for 
C( change to be undrsirable. I f  the children are not suf- 

63 (1918) 70 Pcnn. Sup. C't. 273. 64. (1940) 15 -4tl. 2d. 76. 
65 (1942) 3 1  N.Y. S u l ~ p .  ?d. 100. 
66. (1947) 73 N.Y. SUPP. 2d. 337. See also Re Butrher's Estate (1920) 

1DY ~ t 1 .  -683. O n  11;; other hand specific performance of an ante-nuptial 
agreement was refused by the h'lissouri Court of .4ppeals in 1910 in Brewer 
v. Cory (127 S.\V. 685) 011 the  basis of the Agar-1;liis Cnsrs,  and 
the S u j l r e ~ ~ ~ e  Court c i f  Kansas in Denton u. l a m e s  in 1920. 193 Pac. 307, 
12 A.I..K. 1146: Extatr of IValson 114 Cai. App. 2d. 82 (1952). See the  
discussion by Johnstone in 1 ITnie~ersity o f  Kansas Law Rcvieu~ (19521. 
p.  37. and the  collectinn of cases in 12 A.L.R. 1153. 

67. (App. Div. 2d. 1954), 131 .%'ew 1-ork 1;niversity L a w  Journal, 9. col. 7: 
N P U I  I'ork Times ,  Feb. 4. 1954. p. 27, col. 3. See generally, 95 Soliritors' 
/ournal (1951 ), p. 325; Jackson in 12 L a w  Quarterly Review (1896). p. 379: 
6 Solicitors' journal (1862). p. 428: i'feffer. Church,  Statr and Fre~dotpl 
(1953). 



Ri,z'al (:lai?tzs of P a r ~ x t s  in Cz l~ tody  Suitr 205 

ficiently old c:r sufficiently trained in one religion for a 
change to be harmful, and  there is no particular advantage 
in their being comlnitted to the mother's care, t!~at partner 
iias: the "preferable clainl" in [rhose favour the other partner 
has entered into an ante-nuptial agreen~ent .~"  

1). 1'. O'C'O>XEI.L.* 

68. T h e  logic underlying the  conventional a t t i tude of English Courts to:varli 
ante-nuptial undertakings was disclosed irl a n  aside of Uenliitig L.J.  iiul- 
ing argument in t h e  Cour t  of Appeal in a case (unnamed)  reported only 
in Tile Times (29 May ,  1954, p. 5,, c. 7 )  which resulted in t he  gi\.itlg of 
custody of four children bet~vecn tlte ages ci iit-c and ten ti: -1 iathc:- 
after t he  mother's adultery. N o  details of the case are given s a w  the Jcblite 
on t h e  undertakinrg given b y  the  father t o  bring up the  children in a specific 
religion. 1)ennillg L.J. zisked: "fIii\r can you expect a rllan tt: l)c iil1,:cl.e 
if he  is forced in to  i t?  You cannot marry  unless you  give a n  urtdertakini." 
W h a t  t h e  learned Lord Justice ignored was t h e  fact t ha t  an undertahirrt. 
of this character is n o  more t h e  pro'duct of duress t han  tlie prorr~ise of 
fidelity unto  death which the  iaw still in general terms upholds. T h e  con- 
t rac t  of marriage itself mus t  be free t o  be valid. T h e  motives underlying 
the  entering in to  of t he  contract or the  acceptance of conditions ancillary 
t o  it may  be exceedingly strong in ternis of affection but b>- no stretch oi 
t h e  imagination can they be  described as "forcc" sufficient t o  vitiate consc.-.r 
or destroy freedo'm of decision. 
* B.A.. LL.hI. (N.Z.) .  Ph.D.  (Caritall .):  Reader-in-Law in the  U ~ ~ i v e r s i t y  

of Xdelaidc. 




