
INDEFEASIBILITY OF ?'ORRE:NS TI'I'LE." 

I n  construing a Torrens Act it is wise t o  avoid approaching 
it with a preconception of its general effect, e.g. t h a t  the Act 
confers an indefeasible title, o r  a "parliamentary title", c r  a title 
distinct from t h a t  derived under  general principles of common 
Ian.. Read  subject t o  a preconception t h e  protecting provisions 
a re  likely to  be construed too broadly and  the exceptions to  then1 
too rial-rawly. 'I'he bet ter  plan is to  take the  Act section b y  
section ( n o t  forgetting of course tha t  it must  be  read as  a whole) 
and to see how far  each section, examined n-ithout preconceptions, 
bu t  in the light of other  sections, alters the general Ian-. I n  this 
way the scheme a n d  general purpose of the Act will be built u p  
from the actual provisions of the  Act. 'Too often, it is suggested. 
interpretation begins with a preconceived scheme into which par-  
ticular provisions a re  fitted, whereas the scheme should take  its 
shape from t!le provisions. 

After some 171-eliminar!. provisions each Act begins with a 
procedure for bringing under  the  Act  land not  yet  subject t o  it. 
IYhen the  appropriate  officer is satisfied a s  to the title of  a n  
applicant he is I-equired t o  issue t o  him a certificate of title. 

* In t l ~ l s  article tlic tcrm "tlle .Act" is used a s  a collective title for t h e  
Icg1slat1u11 in vacll S ta tc  I)!. which t l ~ e  general Torrens system is established. 
In some States  tlrcre IS one .Act, i t1  o thers  two or  more, which have been 
amrndcd  f r i~n l  t lme to  time. In a d d ~ t l o n  there a re  Acts dealing with special 
matters  suclr a s  Commonwealth titles a n d  administrat ive details. Thc  
gct~(.ral .Acts are  listed bcloa.: amending .Acts a re  no t  listed where t h e  principal 
Act has lwrn printed \\it11 the  amcndmcnts  incorporatetl in it .  
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11.itliout further provision the certificate would be merely one 
man's opinion as to the applicant's title; and so in the early Acts, 
a t  this stage. comes a declaration as to  the effect of a certificate 
cf title. In the later Acts provision for registering dealings 
comes first arid then this declaration. In declaring the effect c,f a 
certificate either of tn-o alternatives could have been adopted. I t  
coulcl have been provided that  any person declared in a certificate 
to  be entitled to  any interest in land became by such dec1arati:;n 
so entitled. This would have substituted for the common law 
title of the applicant a new statutory title, or i f  the applicant had 
no cr;.rnmo~i law title would have given him a statutory title pre- 
vailirlg over the ccmmon lam title of some other person. 111 fact, 
horn-ever. the provisicn made is that  the certificate .shall be con- 
clusive evidence that the person named as having an interest is 
entitled to the interest. This section. which will be referred to  
as the evidence section. thus does not purport to  create a new 
title. hnt merely, in form a t  least, makes the certificate of title 
evidence of title, and, read by itself, shuts out other evidence. 'l'he 
imj'lication is that  the basis of title is something other than the 
certificate; so that  exceptions t o  the conclusiveness of the certificate 
can be more readill, recognised than i f  the certificate was the 
origin c.f title. 

Although the terms of the evidence section (N.S.W.40, V.67, 
0.33. T.33, S.A.80. W.A.63) are absolute except in South Aus- 
tralia, in fact the section is subject to important exceptions. As 
was said by 1)ixon J. in Clements it. Ellis (.il C.L.R. 217, 239) it 
"cannot be understood as more than a general statement to  be 
read subject to  other provisions", or, as it \rras put in Marsden 2). 

M ' A ! i ~ t e r  (8  N.S.1T.L.R. ( L . )  300, 307), the paranlountcy section 
(S.S.iT.42, \..72, Q.41, T.40, S.'A.69, W.A.68) must be read as a 
proviso to the evidence section. This is only one of many badly 
drafted provisions in the Acts; and indeed the proper construction 
of the Acts must take into account the fact that they are in many 
instances badly drafted. 

'1-he evidence section, of tours?, works in favour not only OF 
the fee simple or other owner t o  whom the certificate is issued, 
but also of any other person who is recorded on the certific~ite as 
holding an interest, e.g. a term of years or a mortgage, and who 
is thus the registered proprietor of that  interest. The  certificate 
of title is just as much evidence of title to that  interest as it is of 
title to the principal estate for which the certificate was issued. 

'The paramountcy section, although one of the most import- 
ant in the Act, is not so much concerned with declaring the title 
r;f a proprietor t o  an interest for which he is registered, as with 
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indicating how he stands in relation to  the interests of other 
persons. I t  provides that. with certain exceptions, the registered 
proprietor shall hold subject t o  interests registered and free of 
interests not registered. This of course must mean, not that  lie 
holds subject to  all the interests that  are registered, but that  he 
lvJlds subject to  such cf the interests registered as bind him 
according to  ordinary principles of law. For  example, if A is 
shown as proprietor in fee simple, B as having a term of seven 
!ears, and C as having a mortgage subsequent to  B's lease, B 
will not hold subject to C's mortgage, but C will hold subject to 
N's lease. But if an interest covered by the section is not regis- 
tered, an!- registered proprietor holds free of it (subject tc the 
cxseptions set out) whatever might be the position under thc 
general law. 

, 7  I he question arises, however, whether the interests covered 
by this section include all interests, or only lepal as c.pposed to 
equitable interests. or  only interests required to  be registered as  
opposed to  interests that may arise without registration. 

Before this question is considered, however, it will be as 
\\.ell to  look briefly a t  tlie other sections which give protection t o  
a I-egistered proprietor, for the light they throm- on the effect 
oi the paramountc3- section. :\t a later stage they \$-ill be exanlined 
in more detail. 

In the Queensland A c t  s. 45 includes the provision that an 
instrument endorsed ~vi th  a memorandum sholr-ing that it has 
been registered shall be received in all courts as conclusive evi- 
dence of the particulars contained in the instrunlent; but in other 
Acts tlie provision (N.S.iV.38. 17.59, 7 ' 3 8 .  S..\.-52. \V.A.i7) is 
merely that  a certificate of registration endorsed on the instru- 
lnent shall be conclusive evidence that the iwtsument has been 
rcyistered. 

h section which ma\- be called the notice section (N.S.iV.43, 
\ ' . I  70,  C).100, T.1 14. S.11.186. M7.A.134) ;\~-o.r.ides that a person 
tienling with a registered proprietor shall not, except in case of 
fraud. be affected b\- actual or constructive notice of any trust or 
unr-egistered interest. T11is pro\-ision does not affect unregistered 
legal interests. since the doctrine of notice relates only t o  equities: 
un~ler  tile ~ e n e r a l  law a transferee takes subject to prior legal 
interests independentl!- of nfitice. As to ecluital>le interests, under 
tl;e general law a person taking a legal interest takes subject t o  
the same equities as n-ere enforceable against his transferor unless 
he is a bcna fide purchaser for value without notice. If he is a 
volunteer ,or does not take bona fide, he is bound irrespective of 



notice; if he is a bona ficte purchaser for value, notice is necessary 
t o  rnake the equit! enforceable aeainst him. I -nder  the  ; k t ,  
notice is immaterial.  ?'hi> leaves the volunteer or the mala fide 
taker  subject to  a prior equity even without notice: b u t  it frees 
the  bona fide purchaser for value from liabilit). t o  the equity even 
i f  he has notice. 

Coniplementary to  the  paramc.untcy section is the ilrovisio~l 
(S.S.M..124. T7.211. Q.12?, T.12-1, IV.lJ.199) tliat 110 action of 

ejectment sliall lie against a registered proprietor except in the 
case of a lessee or  encumbrancer in defaul t  a n d  the cases (fraud,  
wrong description. etc.) M hich a r e  exceptions t o  the pararnountcy 
section. 7 he provision seems t o  be unnecessary, and  is omitted 
from the South .\ustralian Act;  b u t  it does confirni the carlier- 
prcvision in s o  far  as  interests giving possession of the  land a re  
concerned. I t  seems t o  be defective. !io~ve\er.  in tha t  it bars  211 

action by  a n  unreqistzred lessee w h o  has been turiied o u t  11y his 
l e s s ~ r ,  and leaves a ~ l o u b t  as  t o  the power of a registered lessee 
t c  bring a n  action in the same circunlstances. 

AIore important  is the provision (N.S.\f-. 13 5, T7.217. 0.126, 
'r.126, S.A.207. IT7..-4.202) tliat no:liirig in the -4ct is t o  be so 
interpreted as  to subject t o  an action c , f  ejectment, or- action for 
damages or  deprivation of estate o r  interest. a n y  purchaser bona 
fide for value on  the ground that  the proprietor through whom he 
claims was registered through fraud or  error. ( T h e  Queensland 
section is wider and  covers a n y  grounds.) T h e  notice section 
protects onl)- against equities, b u t  this section protects the trhns- 
fer-ee against unregistered legal clai~ils n-hicl; we[-e enforceable 
against the  transieror- because they came within exceptions t o  the 
paramountcy section. 

U7e m a y  now proceed t o  a fuller examination of the effect 
of these and  other  provisions on  the position of a person registered 
as  proprietor of a n  interest. T h e  first question t o  be ccnsidered 
is t h a t  raised earlier, whether the  interests covered by the  para- 
nlountcy section include all interests. o r  onl!. legal as  opposed t o  
equitable interests, o r  only interests required t o  be registered as 
opposed t o  interests that  cannot  or need nct  be registered. 

Firstly the  position as t o  equities mus t  be noted. T h e  Acts 
t h e m s e l ~ e s  recognise t h a t  t rusts  m a y  exLt  (S.S.lV.82. \.-.jj, Q.77, 
'r.66, S.A.162, fT7 .Z . i i ) ,  the  caveat system prGtects rights n h i c h  
under  the general lau a l e  enforceable as  equities, and  it has agaln 
and  again been held In judgments of the h~gliest  authori ty  t h a t  
other  equities as  \\ell as trusts a re  enforceable against a registered 
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proprieto~- .  On the other  hand,  it is specially provided (N.S.W.82, 
Y.73. Q.70. T.66, S.A.162, iT.A.53) t h a t  trusts are  not t o  be 
enter-ed in the register b m ~ k .  If t rusts  a t  least (whatever  ma!, 
be the  position as t o  other equities) are  recognised, b u t  it is 
exyressly provided that  they may not be registered, a n d  a t  the 
same time tlie Act provides that  a registered proprietor  hold^ 
free of interests not  registered, we have provisions which it is 

impossible t o  reconcile except on the  basis t h a t  the  paramountcy 
section does not  refer t o  trusts.  Then ,  unless it is held, contrary 
t o  al l  authority a n d  also t o  express provision in Queensland (Act  
of 1877. 5 . 5 1 )  and  South ;lustralia (s .249) .  t h a t  other  equities arc  
abcdished, the paramountcy section must  be treated as  referring 
onlj- t o  legal interests. T h i s  is s ~ ~ p p o r t e d  also by  its context. I t  
comes after 171-ovisions relating to  the registration of legal estates 
anci interests: arid it is a natural corollar!~ to  these provisions 
that  the i l c t  should then cleclare tha t  a registered proprietor holds 
subject t o  such of these interests as  are  registered and  free from 
those that  are  riot. 'Treated as  a corollary t o  these provisions it  
\vould indeed seen1 naturall!. t o  refer not t o  all legal interests 
that  might exist. bu t  onl!- t o  those legal interests for the registra- 
tion of rvhicli tlie ;let makes provision. 

'I'his ap!~roach solves a clifficulty tha t  arose under  the earlier 
versions c;.f some of the  Acts. T h e y  made  provision for leases 
cxceeding three years, b u r  said nothing of short ternis o r  periodic 
tenancies. If the paramountcy section had applied t o  all interest3 
]lot* registered a short term lessee could not  have enforced his 
unregistered interest even against a registered 1-)roprietor who 
himself had  made  the  lease. ( O u a r r e  mliether refusal b!. a 
j - ~ o p ~ i c t o r  t o  recognise a n  interest cleated by himself can be 
t leated a s  f raud.)  B u t  i f  t h e  section were construed as  applying 
c,nly t o  legistrable interests there n a s  nothing to prevent the  
gcneral la\\ f rom applying in this case. 

Hovi.evcs a different sol l~t ion from this lvas adopted by t h e  
N c n  S o ~ ~ r l i  M7ales Ful l  Court  in Josephson zl. ma so^ (12 
N.S.\I-.S.I<. 249) decided before par .  ( d )  was added t o  s. 4-3 o f  tlit: 
New South \Tales Act. Cullen C.J. held tha t  the lessor was 
estopped froni denying the interest he had granted.  Sly J . ,  
hr)\vevel-, and  Ferpuson J. also, thotrgli less explicitly, held tha t  
the I'nramountcy section refers only t o  interests in existence when 
the holder got his certificate, no t  to interests created suhsetluently 
I:!. himself. .4 sirnilar explanation was put  forward earlier in 
( . ' z i t h b ~ r ~ r m ? ~  7 , .  Sula?~ ( 1  1 S.A.L.R. 102) t o  acccunt for t h e  en-  
forceabilitj- of equities. As  betn-een the lessee and  the proprietor 
\f-ho granted the lease. this construction has the same effect a s  



ilie one p11t Tc)r-\vard by the 11-riter. B u t  as  betiveen a v d u n t a r y  
t ~ . a ~ ~ s i e r - c e  and  thc le>sce there is a differ-ence. On the  Joseplzso?~ 
;,. .llasoli pri~iciplc, the  vo l~ in ta ry  transferee ~ v o u l d  take  free of  
tlic unregistered leas.. tvhile on the writer's submission the Ie-ri,: 
\\-I i~lci he valid against him also. 

Consideration of some other  features of tile Iepislation sup- 

gests tha t  a n  e\.en more liniiteci construct io~i  0.f the section might 
be justified. h los t  of the  Acts make  n o  provision as t o  easements 
arising bj- implication or  prescripticin. I t  seems hardly likely 
rliat the legislature intended t o  abolish this branch of the general 
1:i\\-. and >.et the paramountcy section, as ~ l sua l ly  interpl-etetl. 
s tands in the  \!-a!. of recopnisirlg them. .\gairl: though the i\cts 
no\! Iiave eupress pr(x.isic,n one wa!. o r  the other  about the 
~ c c ~ u i s i t i o n  of titlc b!. ailverse possession. there are  some n-hich 
once did not. I-et the Priv?. Council helcl i r ~  Ilelizt, E.rtatr rend 
I'roduc-f Co.  r,. Quiltcr ( 11897 1 -2.C. 367) t h a t  \\.liere 11ct ex- 
cluilctl the Statute  of Limitations applies, ant1 that  a legal title 
nlr,y be acquired ~ v i t h o u t  registration. Siriiilarly, interests created 
h> other  statutes h a l e  been held enforceable altho11i.h not leg- 
isterecl, as in Atlate ;I. Sugcn t  ( 7  \.S.\\'.S.C.R. 3 1 1 )  (tit le o f  
conditional purchaser under C r o ~ f  n Land,  legislation). These 
szses raise n o  difficulty, a n d  are  consistent \\-ith the par-arnountcy 
pravision, i f  t h a t  provision is construed as  extending only t o  
interests for ~ v h i c h  the 11ct prcvides a mode o f  creation necessal.ily 
in\.olving registration. 'I'he Act, it is suguested, leaves a pro- 
prietor free of a n   inr registered legal intel-est onll- i f  it is all 
inteceht \vliich, according t o  other  provisions of the should 
have  been registered t o  be effective. T h e  prima facie meaning 
of the  paramountcy section has to be  cu t  down t o  a large extent, 
S O  a s  t o  exclude equities, and ,  originally in S e n .  South !Tales a n d  
Queensland, short term tenancies. T h i s  being so, perhaps it can 
be cut  down a little morr  so as t o  make it consistent with the 
omissions as ~ve l l  as  wit11 the express provisions in the  Act. 

I t  mus t  be admitted, ho~vever ,  t h a t  the  view put  forward is 
not  the one t h a t  has  generally been expressed in reference t o  the  
scope af the paramountcy section. 'This section has often been 
i n \  oked to support freedom from all unregistered interests. in- 
cluding equities, either alone or  in conjunction with the  notice 
section; see for examplec Butler v. FaircTough ( 2 3  C.L.R. 78, 90), 
7'r)npleton -,I. Leviathan Pty .  Ltd. ( 3 0  C.L.R.  34, 70), Wicks T I .  

Betz/iett (.30 C.L.R. $0. 89. 95) .  Stuart v. KKingrton (32 C.L.II. 
309, 329). B u t  these a re  cases of bona fide transferees for value, 
who a l e  full! pr-otcctcil ~ I P ~ I - ,  equities by the notice section n.itliout 



2 12 The Iiniversity of Q z ~ r * ~ n s l a t ~ d  Lacc Journa l  

the Iielp of the paramountcy section; and  ~ v h e r e  it is the  pro- 
prietor himself who created the  equit!- asserted against hini, s ~ .  
that  the notice section does not  apply, he n-ill appeal in vain to  
tlie paramountcy s e c t i ~ ~ i .  These general statements, t1ierefor.e. 
can I~ardl!. be treated as having binding authorit!.. As to  unreg- 
istered legal interests, it is to  be noted that  in all States the 
interest of tlie short  term tenant  is lion. provided for, citlier 
specially o r  by  protection $ven t o  all tenants  III possession. 'Iitlt. 
by  adverse possession zlso is no\\- expressly dealt with in all tile 
States. 13ut the problem as  t o  easements b y  implied or  presumed 
gran t  still reniains in most States, a n d  is satisfactorill- solved b y  
the cor.struction suggested. 

'l'he alternative theory p u t  forlvard in Cztt11bt~rt.r01? ,;'. S,:L,CI)! 
anci jest-ph~on c , .  Jlason,  that  the j ~ i r a m o u n t c j -  section ai,plie, 
only tcl interests in esistence before the  proprietor lxcalili ' 
registerecl and  riot t o  interests n-hicl! he hiniselt has ireatei!. 
all(:!!.; the enforce~neiit  of equities in lnost cases ~vl ierc  the! a l e  
enforceable l in~ ie r  tile general l;in-. :!nd a:: to  iegal intel-ect. t i  

some extent meet> tllc problerl~ ni the i i~ i~ .e~ is !e~ .ed  terianc!- :iliLi 
easements arising b!- inlplieci grant  o r  i>rescri!>tion. But  it i)reak- 
don-n in one inipcrt:int case. It would free a pi.c.p~-ietot- froui ali 
equities cl-rated bcf'ort. lie became registered, a n 3  so \ \ o u l ~ l  pro- 
tect not only the bona fide purchaser for value but  also the 
v o l ~ ~ ~ i t e e i - :  and i r i  pal-ticular it n-ould make it dangei-o~is  t o  appoint 
a lie\\- triistce of lancl. for f raud n-auld have t o  be jlrol.eil arainst  
h im to Ilolct hini t o  tllc trust.  

. . 7'11~ C)~iee~isIand and  Soutll .\iisti.;rlian lcgislat~on. I: i j  t(> l7i' 
notcd. specificall!- !\rc.~-ides tha t  ecjriities are  to  he enfol-ceablc. 
except against bona fide p u r c l i a s e r ~ o r  value d~il!. registered. in 
the snmc manner  as tindel. tlic yenera1 Ian-. I n  addition. tlie 
Solitii :\ustralian :\ct (s.71) provii!es that  n o t l i i ~ ~ g  in 5 s .  (+I anit 
'70 itlie parai lountc>- provisic.n) is tcl he construed so a:: to  affec: 
riyllts ~ ~ n i l c r .  n contract for the sale ot- otliel- ciealiny wit11 the Ianci. 

o r  the  rights of a cestui que  trust.  T h e  \va! to  c011str11e t!ie 
sections so as not t o  affect tliese cilliitie; \\.c~ulil ajiI~t,.?r to  1~ ti) 
construe them as appl!-inp c;.nly t o  legal i~itcrcst.<. 

11-liether ot- 1101 the ;~pplic:itioll of t l ~ e  pal:inioillitc). -ec!i~~ii 
i >  limited t o  interests \vhicli can : ~ ~ . i s e  c~nl!- b. rc",'i;tratio~i. t1ie1.e 
a re  irnjlortant exceptions t o  t!ie general provision tlint a ~.c>ris!et.ed 
PI-uprietor takes fret. of interests not registered. 
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'I!:cse conccrn- 
l i )  F r a u d ;  

( i i )  l .~rroneous description c i f  the  lanci; 
, , i i i )  l'rior ant1 cclnpeting certificates of title: 
: I \ - )  I'nregistered easements; 

I 1.1 t'nregistcred tenancies. 
I n  \.ictoria, South 12l1st1-alia. a n d  it-este1.n rlustralia. there 

a r e  further exceptioils. s ~ ~ c l l  as reservations in the  g ran t  ancl 
I-ates and  s tatutory charges. 

'Thus if N induces a registerecl proprietor. :2, \vho thinks Ile 
is signing as  a witness, t o  sign a document which is a tl-ansfer 
f rcm him t o  X, and  ?i repiaters the  transfer,  he cannot rely on  
the  paranlouiltcy section against r l .  Similarly if :I sells l a r d  t o  
N, an:! b y  some error  the certificate co\-ers five acres whereas 
t h e  instrument dealt with only four acres. S cannot  insist on 
retaining the acre not intended t o  be transferred. 

T h e  questicn arises: \That is the  natui-e of 11's right t o  the  
land 11-rongly rsgistered ns being held b y  XI 'The paramountcy 
section does nc t  expressly give the answer, b u t  other  sections d o  
s o  clearly enough. :l later section (N.S.\V.124! V.214, Q.123, 
T.124. 11-..2.199) provides that  n o  action of ejectment shall lie 
against a registered prop]-ietor except in certain cases, including 
the  cases of fraud, prior certificate, and  wrong description of the 
land. I t  is not  positiv* pro\.ided t h a t  in the excepted cases a n  
action cf ejectment will lie, but  this is clearly contemplated: and  
\?-hen this provision mas iirst made a n  action of ejectment lay only 
in respect of a legal estate. This  is a clear indication tha t  the 
cxceptic.ns in the paramountcy section were regarded b y  the 
legislature as  leaving, .in these cases, a legal title in a person not 
registered. (Note  also the  inlplication from S.S.UT.13_i, V.24'7, 
Q.126. T.126. S.A.207, \Y..2.,702.) T h a t  is to say, in t h e  illustration 
given above, 12. although removed from the  register, retains his 
legal estate, and  X. although registered, has n o  estate a t  all. See 
Afarsdcn  21. M'..?lister (8 S.S.\Y.L.R. (L.)  300, 307) a n d  Kourke 
2.. Srhrceikert ( 9  N.S.i\-.L.R. (I,.) 132). 

FRAUD. 
T h e  Acts d o  not define what  constitutes fraud,  though lllost 

of them contain a provision t h a t  notice of a t rust  o r  unregistered 
interest is not of itself t o  b e  imputed as  f raud  (N.S.iV.43, 17.170 
'r.114, S.21.186 (see alsc s.72)) W.A.134). T h e  question of what 
constitutes f raud  has been consideled in a large numbcr  of cases, 
a n d  the matter  xvill not  b e  pursued here. 

13 fur ther  question concerns the  stage a t  which fraud must  
occur in the  history of a title for t h e  case t o  be  a case of f raud  
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\ t i thin the meaning of those words in the paramountcy secticn. 
T h e  section does not in terms restrict the f raud  t o  fraud by the 
person currently registered; and  if it had  been intended so t o  
restrict it, it is surprising tha t  the  legislature did not use some 
such phrase as "'except in case of f raud b y  such proprietor". 
T h e  f raud  m a y  be f raud  in the  process of obtaining registratic,n. 
~7-hich was committed by  the applicant o r  his agent o r  to  which 
he or his agent  was accessory. B u t  the  question arises whether  
it ma!- also be f raud  t o  which he was not a par ty,  but  mhicli led 
L I J >  t o  registration. 

In  tlie case of initial registration, it would seen1 t o  be only 
f ~ a u d  occurring in the  course of the  application tha t  n ill affect 
the 1-alidit!. of the  title that  is I-egistered. Suppose for esalnple 
tha t  X lias a n  Old Slrstem title t o  land, t h a t  S. being in possession 
of his title deeds, forges a conveyance t o  A. a n d  t h a t  il then 
brings the land under  the Act. H e r e  there is f raud which lcads 
1113 t o  A's becoming registered, but,  it is submitted, it is not such 
fraud as n-ill invalidate A's title. T h e  very purpose of the 
el.idence section a n d  the paramountcy section. taken in conjunc- 
tion n-it11 the provisions for  bringin? land under the  Act, is t o  gi1.c 
a valid title t o  a s~iccessful applicant for rep i s~ra t icn  even thol.:xI: 
lie I!-as not previousl>- entitled. ,4nd i f  a n  honest mistake as to 

title without f raud on anyone's pa:.t does not vitiate a registered 
title. there seems t o  be n o  good reason 1v11!- a n  honest mistake 
sesulting from sonleone else's f r a u d  should be treated differenti!. 
It  seems more reasonable t o  construe the  words "in case of f raud" 
as relating cnl!. t o  fl-aud in the  application. F o r  a n  e s a ~ i ~ p l e  
(:f a f raudulent  apjllication, registraticn under  which did no[ 
tiel'rive a n  unreristered t rue on-ne:. of his legal title. see I l ra t i \  
:I. LZraJy (8 S.A.L.R. 219). 

v .  I he position of a person who beconlcs registered in place of 
a previous registered proprietor is not necessarily the same.  If 
the title of a registered proprietor is invalid because of his own 
fraud. so that  011 ordinary legal principles he could not pass a 
title to  a transferee, it is not clear t h a t  the paramountcy section 
in itself has a n y  different result. T h e  transferee from him has 
a title good "except in case of fraud". bu t  this ma!. well be  
tl-eated as  a case of f raud ;  for here there is a r e ~ i s t c r e d  title 
\I-hich very directlj- has its origin in fraud.  ~vhereas  in the case 
of initial registration the registration of the innocent applicant 
dt;es not f o l l o ~ -  directl>- and  as  it were mechanically from the  
fraud, bu t  depends OIL the decision of the examining oficer. 
Evidently the legislature did not consider t h a t  the  param::untcy 
section protected the  transferee (cvhicll i t  would have J o n ?  it  



the fraud there menticned liad t o  be fraud on the part  of the 
person repistered), for there are subsequent provisions quite 
inct~nsistent ivith this idea. 'I here is the section (S.S.iY.121. 
\..211, 0.1133. T.1131. Ri.A.199) dealing with ejectment against a 

registered proprietor, ~vhich recognises, but does not pcsitively 
p r o ~ i d e .  tha t  ejectment may be brought against a person deriving 
otherwise than as a transferee bona fide for value from or through 
a person registered through fraud. If a voluntary transferee 
frcln a person registeled through fraud was not within the excep- 
tion cf fraud in the paramountcy section, that  section nould 
confilm his title and thele could be no  question of ejectment 
against him. The  section which protects the bona fide purchaser 
is: 1 :.lue (N.S.ff.13 5 .  17.247, Q.126, T.126. CY.A.202) favours the 
same ccnstruction, for b!- restricting protection to this class of 
ti.ansferee it sllon-s that other transferees may be unprotected 
althcuph not personally guilty of fraud. 'I'lie result is that  ~t 
cannot be said that fraud in the paramountcy section means only 
fraud brcught I:c,me to  the person registered. T h e  exception can 
cover other cases. ?'he above remarks d o  not apply to the South 
At~stral ian Act. n-here the position is made clear, in the same 
sense, bl- the pal anlountcy secticn itself (s.69). 

In  Assets Co.  7' .  :Were h'oiizi ( [190j] A.C. 176) it was said 
that  "the fraud n.hic!l rliust be prcved in order t o  invalidate the 
title of a sepistered purchaser for value, whether he buys from 
a prior registered owner or from a person claiming a title certified 
under the Al-ati,:be Land d c t s ?  must be brought home to  the 
person whcse registered title is impeached or  to his agents" 

(p 210). This dictzlwz, in the context n-here it occurs? is liable. 
t o  give the iml>ressic.n that  the Privy Council mere by it indicating 
the scope of the exception of fraud in the paramountcy section, 
and ne re  saying that  for the purposes of this exception fraud 
must be brcught home t o  the person registered. But examined 
carefully it \vill he seen t o  say no more than has been said above, 
for it is specificall!- restricted to the case o i  the purchaser for  
value. 'Iliere ma)- hon-ever have bcen some confusion. 'The 
sections of the S e w  Zealand Act just previously referred to  in 
the juclpment (like the corresponding ilustralian sections) say 
nothing abcut " f ~ a u d  \I-hie11 nlllsi be proved in order t o  invalidate 
the titlc of a registered purchaser for value". T h e  paramountcy 
section contains the exception of fraud, but  except in Sc~r th  
Australia this exception does nct mention purchasers for value. 
I h e  later sections deal n i th  purchasers for value, but in con- 
nection with them speak of bona fides, not fraud;  and, as will 
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be  suggested later. lack of bona fides m a y  be  proved without 
fl-al~d necessarily being proved. 

.\ third question relates t o  the  effect of  f raud orice it has 
been established. l 'he paramountc!- section does not say tha t  in 
case of fraud a registered proprietor has n o  title. I t  sa!-s nothing 
positive, a n d  contains merely the negative provision tha t  the  
general rule laid down in t h e  section does not  apply where there 
is f raud.  T h e  result, it is suggested, is t h a t  where fraud is 
proved against a proprietor. his position is what  it n-ould be 
a n d e r  the  general law. 

S o n -  under the  general law a pel.son who b y  fraud procures 
a conveyance t o  himself may  or  ma!- not  acquire the legal title, 
according t o  the circumstances; and  t h e  position will be  t h e  same 
i f  the  land is under  the  -Act. If the fraud is such as  t o  111ake the 
instrument  of conve>-ance void a h  ii:itio, n o  title passes. This  
\vill be  the case 11-here the fraud consists of forger)-, o r  \\-here 
the  circumstances make  a plea of 71011 rr t  tacturn available. F o r  
example. if S gets .4. a registered proprietor? t o  sign a t rans fe r  
in which lie is described as tl-ansieror whereas he thinks he is 
signing as  a witness. and  in the circumstances the  court holds 
t h a t  .2 is not hound by  his act. ~eg is t ra t ion  b y  X nil1 not givr 
I i i~n the legal title. In  thih Lace .'\ \ \ i l l  be  able, as legal o \ \Qer ,  
t o  rccovel the land b! action of ejectment, a n d  thereupon have 
his name lestored to the register. 

Hut  if on the other  hand .A executes a genuine t ransfer  t o  X. 
i ~ u t  is inducecl t o  d o  s o  b!. a i r a ~ ~ d i i l e n t  representation 17:- S. rhe 
lc~yal title 117ill pass t o  X. a n d  :I \n-ill have merely a n  action for 
damapes a t  law. o r  a n  equitable clsim t o  a reconve!.ance b!. X. 
.\ case il!ustrating this pc~int in a rather  obscure v,-a!- is f'racide?, 
:,. E,:c,ilig ( 1883 ) ( ( 1  \-.L.R. 197). 'rile plaintiff alleged trespass 
10 liis land 2nd carrying away  his g o d s .  l ' h e  defenciant's plea 
11 a s  tha t  neither t h e  land nor tistures thereto were the  j71aintiff's. 
I:!- his !.eplication the plaintiff alleged t h a t  he had  held a certifi- 
<.:itcx of title t o  the land and  was induced b y  the fraud of t h e  
tlc.icnclan~ t o  sign a transf'er t o  the defendant, I \ -hicl~ nTas 
registered. 'l'he defendant  demurred.  and  the  demurrer  n-as 
x.~p!~cld (111 the gl-nilncl t h a t  the  replication \ \ a s  b a d  as  inr.olvinrr a 
< l c p ; i t t ~ ~ r e  in plcadiny. l3y the rel>lication it was implied tliar a 

[itlc Il;iti p:~'.;c,i r c ,  the  Je icn~lan t ,  colitl-ar!. t o  the a l l e g a t i o ~ ~  in 
rhe declaration. -4s Holroyd J.  said: "I t  admits a t r a n j f t . ~  2 n d  
.L:nril disi>laced." 

WRONG DESCRIPTIOS. 

Lnck of :,pace prevents detaileci discubsion of this and  ,ome 
o ther  esceptions t o  indefeasibility. . \part f ~ o m  cases o f  initial 



,e.;>tration. the governing principle, it is suggested. is that a 

cle>criptiorl in a certificate of titlc is \vr-onrr o11Iy i f  ( i )  the e i ~ t r - \ ~  
in the register departs  f rom the description in the i n s t r ~ ~ n l e n t  011 

tht. baqis (c:f which the entr j -  was made. o r  ( i i )  the  description 
in the  certificate. although following the i~istrunlt.:lt. cstt'n~l.; t o  
lancl not covered by the  certificate of the ~\soprietc:~. who esecitted 
the  instrument. I n  a case of subdivisio~l it is not  a \VS(I I IL .  

descl.ir;tion i f  the certificate correctly fvll(:.\t,.; the ins t~ . r t~ i~e t i t ,  1>1it 

b!- mistake the instrument  did not fol lo\~.  the tt.~-rlis ( ~ i  r1:c pl-iol- 
cor~ t rac t  between the  parties. 

'l'n-o main principles are  suggested. 
( i )  Priority means priorit!- a s  between the fil-at cestiticates issued 
upon independent applications t c  bring the one klarcel of land 
under  t h e  Act, so t h a t  a subsequent certiticate lias tile orcler of 
priority tha t  belonged t o  tilt certific;ite whicli i r  represents. 
( i i )  -4 prior certificate open to cllallenge o n  the grounLl of I s a ~ i d  
o r  wrong description will not prevail ayainsr a subsequent certifi- 
cate ncx open t o  challenge. 

I n  Sen-  South Ll-ale;, (Jueensiund, .l'ajn?aui:i. and  South 
r \ l l . t r~I ia  21 registered p r o p ~ i e t o r ' j  freedon? frorll itnreyistrred 
intereats dces not extend to tile case oi the oniissio~i o r  ~i i is-  
clc>c~-i;.tion i:f easements. T h e  natural c a n j t s ~ ~ c t i o n  to put  on the  
~ ~ o r c l  "omission" is tha t  it refers t o  non-registration where these 
sfioitlcl have been registration: ancl that  t!:e cases coliternplateJ 
I>!- [lie legislature were cases n-here on tile 61-st tiringinr. cif lalld 
under  the Act a n  exi5ting easement \\:I; not I-rgisterecl. N i s -  
de$cription is perhaps similarl?- linliteci tc, initial regist~.atic>n. 'I'lie 
v.ords could however also extend t o  the case lvhere o n  transfer 
a previously registered eas tment  is b y  err,rr c41uittt.d or- mi;- 
described. 

I t  is subnlitted. ne\-erttlelejs. tha t  011 tile constriiction oi t h e  
paramountcy section pu t  forn-ard earlier. easements ma)- arise by 
i ~ n p l i r d  g ran t  anti be eniol-ceable although not registet.ed. /oh.rorr 
21. S n x k e ~ v i s  (44 I%.S.\V.S.R. 277)  and  the S e n -  Zealand cases 
there cited d o  not  s tand i l l  the wa!- of this view, apar t  f rom 
Ma(-krc-ilnie 3. Bell ( 2 8  N.Z.L.R. 338), fo r  they a re  cases not nf  
implied gran t  bu t  of a t temr ts  a t  express grant  ineffectual bf -  
cause there was n o  registrable instrunlent.  L21ackrchr~it. I). Bt,!l 
come.; nearer t o  being a case of i111p1ied gran t ,  but it tvas decided 
or1  tile authori ty  of easliel- cases, as  though they were sinlilnr, 
\\-Iit.11 in fact  t6ey were cases of ineffectual express gr2tnt. 



'I he position varies in the different States and in each casc 
nc;\v depends on express proi-ision in the :let, though in S e n  
Sc)ut l~ \Vales (s .42(d)  ) and  K e s t e r n  :!ustralia (s.6t;)  the express 
PI-ovisio!i relates only t o  tenancies created before a t ransfer  t o  
tlie c.111 lent ~ e g i s t e ~ e d  proprietor. 'I'he draf tsman evidently had 
a n  e! e to the  decision in Jo.rep1~~011 :'. l \ luror~.  

I n  all the .\cts p o u t r  is given t o  the Registrar t o  correct 
t r rol-s  in ce~.tificates of title? o r  in  the  register book, or in entries 
made  therein, anci t c  suppl>. cntries omitted t o  be ~ n a d c  
( . S Y l ( d )  \ - 2 3 3  ( b ) ?  Q ( )  T I  ( I )  S.A.230(4), 
M-.:i.lxh(ii) ) .  .I iliiesticn arises as  t o  w h a t  is a n  error for  t h e  
pur1Jc:se ( ~ i  this provision. \\-;thout pursuing the  matter  in detail, 
o r  ciisc~issing the alitlinrities, it m a y  be suggested t h a t  the errors  
referl-ed t o  1ici.e a re  errors made  by t h e  Registrar o r  his officers 
in the course of \\-siting certificates o r  ~ i iak ing  entries on  then]. 
l ' h a t  is to  ha!-. it is his on-11 el-rors he can correct, not the errors 
of other people. For example. i f  the descripticn of the bounci- 
a r k s  of land in a ce~.tificate \.aries f r o m  the  description in the 
application for initial  registration or  in the  instrtlment of t ransfer ,  
as  the casc ma!- be, there is a n  error n-liich the  Registrar  can 
correct. Hut i f '  tlie CI-1.0s n a s  made 15). a par ty  01- parties in the  
app l~ca t ion  or  tile instr~lnient  of transfer,  ~vliich the certificate 
corrcctlj. copies, there is not a n  error  witliin the meaning of this 
o i s i i  Again, it the Registrar registers a document  of  a 
ty1.e nc;t niade registrable under  the  Act ( e . ~  a purported t rans-  
fer  01- lease. valid v ~ i d e r  tlie general la\\- bu t  not in s tatutor l-  
forrtl) o r  ineffectual for its purpose even under  t!ie gerlerzl lan- 
(c.g. a document  p u ~ - j J c ; r t i n ~  t o  create a n  easement but  not under 
seal 311~1 I I G ~  in s t a t u t ~ l y  form) this :3gsi11 \\-ill be a n  el-ror tha t  
can be corrected. S in ; la r l \ - ,  registration of  2 forged instrunlent 
woilld appear  t o  be  a n  error which the Registrar could cor.1-ect 
on  heconling satisiiecl tliat it \\-as a forper). O n  tlie other  hand,  
if a ~ ' ~ i b l i c  Iltxiy plirports t o  resume land aricl the al>propl-iate 
document is r q i s t e l - e ~ l .  a11~1 it then clearly appears  tliat the  
resumption was ultra vircs, this error. being made  by tlic i\ublic 
ho~1)- and riot by the l iegis t~.ar ,  is nc,t a n  erl-or nliicli lie call 
c ~ r r e c t .  . \ s  t o  this last matter- tlic o\>pusit.e \-ie\\- is cxpl-essed h!. 
Roper  C.J. in Eq. in Caldrc,t.ll z 8 .  Kiirul Rn71k 0 1  .\-r?,:l. Sozitti 1l'alr.s 
(69 N.S.\Y.MT.N. 246. 254) and by Salmonti J .  i l l  /lo>sd 'L'. .lla!,or 

~ t c . .  of ll'ellilrgto~i ( [ 1024 1 T.%.L..R. 1174. 121 3 ). Hut a polvei- 
t o  correct errors in this sort (7f case assume.;. a p o n c r  in t h e  



Registrar  t o  decide questions of law and  fact which m a y  well be 
difficult and  important ;  and  it is not clear tha t  the  legislatulc 
intended t o  confer such a judicial p o n e r  on  the Registrar.  

T h e  case of a n  error that  may  b e  corrected is another  e>.- 
ception t o  the conclusiveness cf the register, for t o  the  extent of 
the  error  a person registered cannot rely on his registratio!?. 

KEGISTKATIOZ 01. 1.011) I SS.~RL-MEST. 
Itiilicial opinion has been sharj~I!- divided on the  quebticl.: 

ii ileiliei- 1.egist1-ation under a \.(.id instrument gives a n  indefeasible 
titlc. :\TI instl-ument Ria!- be void hj- reason of forpel-!.. 1,s 
hecause the part!. \\-lio execute~l  it n-as i ~ n d e r  a mistake as t o  it: 
natllrix (11- lwcause it was nc,t n-ithin the capacit!. o r  I>cinrel. 01 

ai~thcirity of the par ty  executing it. 111 sonle such cases ( c . ~  
f c ' ~ - ~ c ~ - ! -  or lack of ~ : ,~uc i t ! - )  tlie Registrar may  be i l )  a positioil 
t o  r c f i ~ ~ e  repistration; but in ot1icr.s (e.g. mistake as to the nature 
of t ! lv docurncnt ) lie ms! l:;i\-e no chance of questioning it, a11.I 
in others again ( e . ~  ultra vires governmental acquisition) it ma!- 
l)c i~i-ii'rol~c.r tor him to esari-,inc the validit>- c,f t hc  governmc~i t~ i l  
2c.t. 'I'lie clue:,tion is \ ~ h e t l i c r  i!l these cases a void instruniel~t  
accepird b!- the Registrar is jlrst as effectual as a valid one. 

I n  a fe\i- early cases the ~ . ie \ \ .  \\;is adoptcd that ,  subject t I 

exceptions specitied b!- tlie r\ct. repistl-ation gives an indefeasibl,: 
title el-en th(,ugh the  instrument ~ r e ~ i s t e ~ e d  was a forgery. Thi; 
vie\i- \ ' ;I ;  r 1 j ~ 1 e : ~ e d  obitri. i l l  NNII( ' ! ,  ;'. C ~ i b l )  (1884) (-7 Q.L.,;. 
-117) ; and  in O ' ( . ' o i ~ i l o r  .;,. O'(:o?inor ( 1FS7) ( 0  A.L.T. 117 ' .  
ticciclecl bct\\-ecn the Full Caul-t ancl the P I - ~ T - ~  Cou~lcl l  decisio;l> 
i l l  Gih0.r ,;'. .llrs.ri,r, nlcrtgapees registel-ed under an instrumellr 
in nhich one jcint proprietor forped tlie sipnature of the otlli!. 
\ i - r ~ - c  l ~ e l d  to  be entitled. 

Since Gil7h.r I,. ; I~EJ .~L 'T  ( [IS01 1 I . C .  2 G ) ,  Iioivever, it h:.s 

h e n  generail!- accepted that  a ~ , e ~ - s v n  registered 11nder a forgcil 
instrument  is liable t o  have the  entl!- i l l  his f a ~ m u r  removed fl-o::i 
t h e  register. I n  this case. a solicitol. Cres\l:ell. who had custoci; 
of 111.s. \Ies.;er's documents :)i titlc, fcsged and registered ,1 

tl.ansfer t o  a fictitious person Hr1~11 Cnlneson. H e  then executc~l  
a nlc\l-t?qe i .~~i .pc~.r t ing to be sipned I]! Cameron.  and  rnisapprc- 
priated t!ie nlor;ey lent. T'wo qc~estions arose. iirstly, ir.hct1ic.r 
11rs. l lcs.;cr could hc ~re-repiste:.cd as projlsietor: secontll! . 
:\-Iietlicr. on re-registration >he t m k  subject t o  the mortgage. 

'I lie first cluestion raised IIO jifficult!-. for it n.as clearl! 
impossible to  leave on the register the name of a fictitious perscn. 
B u t  1.1ie g rcund  gi\-en by the Privy Council s l l o ~ ~ l d  be noted:  "It  
is clear tha t  the registration of the name of Hugh Cameron.  . I  

fictitious and non-existing transferee, cannot  impecle the I-ight 
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the t rue owner 1\11,.;. l i e ssc r .  who  has been thereb! defrauded. t o  
Iial-e her nalne restored t o  the register" (p. 253) .  T h e  mention 
of f raud suggests that  the Privy Council viewed this as  being a 
case of fraud, and  so as  being within the exception of f raud in 
the p a r a ~ n o ~ n t c y  section. Ho.rr.ever this is not  clear, and  the 
main basis nla!. liave been the  lion-existence cf Cameron.  B u t  
the decision on  this par t  of the case may  also have rested, o r  a t  
an!- rate ma!- be sr~pportecl, (,n the principle laid d o ~ v n  ill dealing 
~r.ith the  second a n d  main cluestion, that  the  registration of a 
fol-ped instrument does not pass a title. 

r 7 I he second qi~est ion was discussed in more cletail. 1,ord 
Watson, who delivered the judgment cf the  Priv!- Council. dicl 
not examine in detail the relevant provisic:ns of the 1-ictorian Act. 
bu t  laid don-11 certain propositions indicating their effect. 

"In the  present case, i f  Hugh  Canierc:~i had been :I real 
person \\.hose nanie n-as fraudulently registered by Cres\rell, his 
certificarcs of title, 5 0  long as lie remained undivested by  the  
issue of new certificates t o  a bona fide transferee, would have been 
liable to cancellatio~i s t  the  instancc (;.I RIrs. A1essc.r-: hlit a 
mortgage exrcuted b!. Cameron himself. in thc kno\rleclge of 
Cses\vell's fraud. u-o~llil  have constitutecl a valid i~rciinibl.ance in  
favour of a bona fide mortgagee" (pp.  254, 255). 

X la ter  passage makes clesr the basis on \\-llicll rile I'rivl; 
Coriilcil conside~.ecl tha t  111-s. AIesscr. \ \ .o~ild h:ivc twc.11 t.ntitlecl 
t o  have her name restored t o  tlie register. " r \ l t l i ~ ~ ~ p h  a fol-gcd 
transfel- o r  mortgage. which is void a t  common I:r\r.. \c i l l .  n-llen 
clul!. elltered on the rzgister. b e c o r ~ ~ c  the r w t  of a \.aliil title, in 
a bona fide purchaser by  force of tlie statute, there is no enact- 
ment n-hich makcs i~idefeasible the registered I-ipllt of tlie t rans-  
feree o r  mortgagee under a null deed." This  slion-s that,  in the  
opinicm of the 1'1-ivy Council, a perso11 registered tly nlean:, of a 
forged instrument is not l ~ a b l e  t o  attack only on tlie basis of 

f raud ,  bu t  on  the basis tha t  the i~ i s t rument  is a nullit!,. l 'llis is 
supported by dicta littered during argument  a n d  quoted b y  
n i x o n  J. in Cle?nrr~ts ,;I. EIlis ( 5  1 C.L.R.  217. 240). I,ord Her -  
schell, discussing the evidence section, said that  while the s tate  
of the register n ~ i ~ l l t  be conclusive s o  long as  it stood. t h a t  was  
nct  a :-eason wh!. there should not be power t o  rectify it and  set 
it right. Lord 11-ats;~n said: '"l'he provisions of this ;\ct seem 
to he perfectly consistent. i f  you assume what  appears t o  me, a t  
present, t o  be  the  meaning of the legislature, t h a t  dolt-n t o  this 
point they a re  dealirip n-it11 nothing except genuine instruments." 

I n  Assets Co. .:'. ,Ifere Koilli ( [I9051 A.C. 176) there is a 
reference t o  Gihbs .:,. AII~.rrt,r. n-hich by some people appears  to  



be  regarded as detracting fronl  tl?c authori ty  of' t h a t  case. "It 
was urged by  counsel tha t  thc'decision of this Board  in Gibbs :I. 

Me.r.rer shows that  it is not in all cases essential t o  bring f raud  
home :(; the registered om.nel. 'l'his is t rue:  bu t  the case is no t  
really in point. As alreadj- explained, in Gihb.r a. Messer  t w o  
bona fide purchasers were on the register. and the case turned 
on the non-existence of an)- real person t o  accept a transfer anti 
yet ~reqistcred himself, and  tllen to make a transfer t o  some one 
else. L I o r e o ~ ~ e r ,  iorgery is more than fraud, and  gives rise tt-r 
considerations j>cculiar t o  itself" (11. 211) .  !It first sight this 
passage siiggcsts tha t  Gih2)c ;'. ,\li..iscr \\-as a decision resting o n  
peculiar circr~m:tances-anti ISaa11nan ( l 'orrens System in Ye\\. 
S o l ~ r l ~  \\.ales. 13. 161) c\-en reacts it a s  suggesting tha t  GiDbs 7 , .  

2\fl,.r~,,r 1 \ 2 5  ;, j'eculiar drcision. B ~ I T  the reference to forger!. as  
yil-inir [rise to  considel-ations I)eculia~. to  itself ill us^ be read n-it11 
regard t o  the contest.  'I'lie respondents' case in As-r~t -r  (,'o. :,. 

,1f(,r(> Koiili \,;is haseci. i l l  part,  on fraud by  persons other  than  
the aj3l)ell:1rlt; (see 17. 21 1 ) .  : l l>pa~.ently it n-as at-gued that  frauci 
in~ .a l i~T: i t in~  a ce~-tificatc ~lt,cc! nt;t be fraud h~.ou:;rlit home to the 
I-egistcrcd j '~ .~ , , j '~ ie t t~r .  and  (;zbbs .:'. Mt..rrr~ was cited in support.  
I n  nicctini. this argument  the judgment adlilitted that ,  as  in Gibhs 
21. Aft-ssrr,  a certificate may be in~.al idated without there heing 
ir:irlcl !>I-ouyht honle to  a j~i i rchase~- for value. bu t  denied t h a t  
this could be on account merely of f raud by someone else. I t  was 
bcc:insc in that case there \\.as sornethiny cther  than  fraud. viz. 
E o I - ? ~ ! . .  It is t1.11~ tliat fc%r:cr!. \\-as ia id to  rClise questions peculiar 
to itself; and  as c o ~ n j ) a r e ~ I  I?-ith fraud so it dces. R u t  there is 
n o  neeti t o  read the  passage as declaring tha t  there can  be  n o  
otlier 17asis of invalidit!-. If hon-ever it slio~ilcl be so read, then 
it is o11Iy obi ter ,  ancl i f  inconxistent with all!- pa r t  of the ratio 
drc.ide~idi in Gihbs ,;I. .lfi,s.rrr can liardl!- bc regarded as  over- 
1.r11iny it. 

'l'his brings 11s t o  the question of tl:e principle o n  ~\-hicIi 
(;ii)lii :#. 3 f ( - r r f r  was decided. I c  1-ien- of the language used in 
the  j i~dgment  it seems hardly t o  be the case tliat the decision 
I-cstecl on nothing more than ' the non-existence of any  real person 
t o  accept a transfer and  get registered himself'. and then t o  make a 
transfer t o  sometme else". I t  17-as not a decision confined to special 
facts. ancl sesting on a rule invented to meet no more than thost' 
special facts. This  is slio~c-n b!- the follon iny passages in the  
judgment. 

"Those w h o  deal, not IT-it11 the  repistereci j3roprieto1-, but  
with a forger who uses his name. d o  not transact on the faith (,i 
the  register; and they cannot by ~reyistration of a fol.%cd dcccl 
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acquire a valid title in their cwi? person. although the fact of 
their being rsgistered will e ~ a b l e  them to pass a valid right t o  
thil-d parties who purchase frcm the111 in good faith and  for 
onerous consideration" ( 11891 1 :LC. a t  p. 255 3 .  Here  is a 
general statement tha t  a forged instrument gives 110 title to  a 
real person who becomes registered under  it. 

"'I'he real character c,f the criminal acts perpetrated b!, 
Creswell differs in n o  respect f rom \\-hat it would have been had 
Hugh Cameron been a real person. whose name was pu t  upon 
t h r  registcr b y  him. and  used by him in a forged deed creatirig 
a n  incumbrance" (p. 2 i 7 ) .  l'his passage shows tha t  the  Priv! 
Couccil did not regard the non-existence of Cameron as  being 
the  essential basis o i  their decision. T h e  essential feature c ~ f  
the mortgage t o  the I l c I n t y r e s  was that  it was a forger!,. 

"'Although a forged ~ r a n s f e r  or mortgage. which is void at  
common law. will, R-hen duly enrered on  the  register, becc~me 
the  root of a valid title in a bona fide purchaser b y  force of the 
statute, there is n o  enactment  which makes indefeasible the  
registered right of the transferee or  mortgagee under  a null cleed. 
?'he LlcIntyres  cannot bring themselves within the protection of 

the  statute, because the mortgage which the!- put  upc>~l the  
register is a nullit!.. 'i'lre result is unfortunate. htit it is due  t c ~  
their having dealt, not with a registered proprietor, bu t  with a n  
agent  a n d  forger, whose name    as not oil the l eg~s te r .  in reliance 
upon his honesty. I n  the opinicin t h e i ~  Lo1rl~Iiil7s. thct dut! 
of ascertaining the identity of the principal f o ~  \rho111 an aqent 
professes :o act n-it11 the  person n:ho strinds on the I-egister a,< 
proprietor. and  of seeing tha t  the)- get a genuine deed executeil 
b y  t h a t  principal, rests n i t h  tlle mortgagees tIiemsel~-es: a n d  ii 
they accept a forger)- they mus t  bear  the  consequences." 

This  last passage broacle~ls the  ratio drc-idt311di still further. 
r . 
1I1e lncrtgagc was invalid because tlie ins t ru~nent  registered was 
a nullity-a nullity because it \vas forged. 'l'his is a ~ n u c h  broader 
i'rificiple of dec~s ion  than  the  Inere non-existence of the  registered 
proprietor; and  nullit!- is brcader  than forgery. I f  a registered 
title is inr.alid because the instrument is a nullity. o the~:  ground:: 
c r f  nu!l;ty are  let in as  well 2s forgery. 

111 vien- of these passages, it is submitted. Gibbs rl. ilierser 
cannot be dismissed as  a very special case the  decision in which 
is linilted to  the non-existence c:.f the proprietor supposed t o  have 
cxec~~tec i  a transfer o r  mortgage. ;I brief and obscurely worded 
refererice t o  it in a later case. concerned with a different class 
of facts. cannot be treated as  m-erruling the  clearly expressed 
:-irincip!e on which the  case was actually decided. viz. t h a t  tlie 
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mortgage in question n-as invplid because the i n s ~ r u m e n t  regis- 
tered was a nullity, being a forgery. 

This  exception t o  indefeasibility, of course, is not one of 
those expressly recognised by  the ;let. I t  rests on a judicial 
construction of the Act as a xvhcle, it being assumed t h a t  thc  
legislature, in granting i~ldefeasibilit). t o  a registered title 
.obtained by the registraticn of' an instrument, n-as contemplating 
only genuine instruments. I t  invc:i\-es emst ru ing  the Act con- 
sistclitl!. ~ v i t h  a general I~ri~ici i ' le  of cornnion Ian- tha t  forged 
cioctin?clits can havc. nc; effect, on the assumption t h a t  i f  the 
legislature had intended t o  depart  f rom this hitliei-tc f111ida- 
~ ~ i e n t a l  1'1-incii.lc it \i-ol:ld I ~ s v e  esprcssecl it.s intention inore clearl! 
than  it has done. 

'1 liis implied exception being admitted i l l  (me case c;f nrlllit:~ 
it is difficl~lt t o  see !low it can be  rejected in other cases of nullity. 
0 1 1  tlii.; point I!ox-ever there has been considerable difference of 
judicial opinic-n. 

111 110>.(/ :'. J layo t .  et,.. of Ii'ellingtorz ( [I9241 N.Z.I,.R. 
1174) a ~ ~ ~ ~ o c l a ~ i ~ a t i o n  \\;is made purpol-tiny t o  vest the plaintiff's 
ladti ill the \\-ellington CorI \orat ini~.  'The j\rcclamaticn was  
registc~r-c.ti. .;(I that  the Corporation appeared as thc registered 
l ' ! ~ i ; ~ i e t c . ~ .  c1i {lie lanti. T h e  validity of the  proclamation was 
clialleriged, 2nd tlie cluestion was co~lsidered, assuming t h e  pro- 
clnrnation to bc void. 11-hetlicr the register could be rectified by 
rcstoi-ing the plaintiff's nanic as proprietor. By a majority of 
tliree 10 t ~ i o  the Self-  Zealand Cour t  of Appeal held t h a t  ti;e 
rcgiste:.eci title of tile Coiq~oration l ras  indefeasible. 

'I-lic niaj(,rity regal-ded .4r\ptr C(i. :I. i\ferr Roilri as deciding 
tha t  in tlie absence of l raud,  and  \\-here there is n o  forgery as  in 
Cihhs ,:I. Aft-srer,  the fact of  registration is conc1usi1.e. '1-lie 
n~itiol-ity to(?li tlic vicn. tliat i 4 s s t . t~  (:o. .;,. M e r e  Koihi  \i.as nc.t 
corlcc~rricd x i t h  the sort of qiiestiori t h a t  arose in this case, and  
that ;]!is c3.a~ 11 as go\-erncri by  G i b h s  :I. 14fesrer, there being n o  
difference between instruments vciti for forger?. and those void 
f o r  a n y  other  reason. Salmond J .  bummed up  his vien- in tlie 
following n-ords: "The I-egistered t ide of -4 cannot [)ass to  R 
t.scer.t R). the I-egistration against -4's title of a valid and operative 
iris!rument c f  transfer.  I t  cannct  !)ass by  registration :,lone 
~ < i t l i o ~ i t  a valid in strum en^. a n y  rnore than it can pass b!- a valitl 
inst11irner.t alone withclit registration." 

In  C l e m e ~ z t s  :I. Ellis ( 5 1  C.L.R. 2 1 7 )  \r hich in\-olved the f:!.i.:d 
discharge of a mortgage, so tliat an inno:ent transferee became 
registered free of the mortgage, Dison J .  ac:epted the  vie\\. c , f  

the  minority in Boyd ' s  (.'as? as to  the broad aprlicatic~n of t l ~ e  
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principle of Gibbs ;,. Jlrsser. In Coras rl. W e b b  ( [ 19421 St.R.Qd. 
66) Philp J., accepting the same view. held that  a mortgage by 
an infant could be avoided and relnoved from the register; but in 
Perc~ '  2. Yoz~tigniut~ ( (19.11 1 \'.L.R. 7 5 )  Martin J.  took the 
opposite vien-. ilolding that a registered transfer by an infant 
could not be avoicled. S c t e  also the opinion expressed by 
Harding J., obiter, in Gilbert rl. Bourlrr ( 6  Q.L. J 270) that a 
transfer signed in blank is void and does ~?ot: by registration pass 
a title. T h e  recent decision of the New South \lTales Full Court 
in Cald~i~el l  71. Krrrai l'ciilk 4 N e x  Sozitil LZ7ales (69 N.S.W.W.N. 
246) tilts the balance of authority in favour of the broader 
principle of nullity. 

This case was ver!. similar t o  Boyd 21 .  L4fuyor ctc. oj  Welling- 
tot?. The Rural Bank desired to acquire land owned by the 
plaintiff, and the procedure followed involved a notification in the 
Gazette. p u r p ~ r t i n g  to be made under statutory authority, 
declpring that the land was resumed and was vested in the 
AIinister for Public Works. In accordance with s.1')61\(3) of the 
Conveyancing Act 1919-1932 a notice of resumption was sent t o  
the Registl-ar-General. and he, in accordance ivitli  s.46.A of the 
Real Property Act, made an entry in the registcr to the effect 
that the land had become vested in the hIinister-. 'I'here were 
to  be further steps by which the title would pass t o  t h e  Bank. 
The report does not indicate exactly what orcler the plaintiff 
sougllt. but it is clear that he sought to have the entry rernoved 
and to  be restored to  the  register as registered proprietor. The  
defendants demurred, but the exact terms of the demurrer are 
also not indicated i r i  the report. 

'I-he Full Court held that  the resumption was not within the 
terms of the relevant legislation and so was invalid; and the 
question then was whether this was immateriai once the AIlnister- 
became registered. There was also a question whether the entry 
in the register operated, accoding t o  the provisions of the Real  
Property Act, to  register the Minister as proprietor. 

For  the purpose of his decision Owen J. assumed, -without 
deciding, that  the Minister had been ~egistered as proprietor. H e  
discussed the conflict of opinion indicated above, and adopted the 
v i ed  of Dixon J .  in Clements 21. Ellis and the minority in Boyd's 
Case. H e  therefore decided the demurrer against the defendants. 

Roper C.J. in Eq ,  also decided against the defendants, but  
on different grounds. In  the firsd place he held that  the Minister 
\ \as no! a registered ~ ) ~ c p r i e t o r ,  because the notice of resumption 
was not an  instrument affecting land, whereas by s. 33 a person 
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becomes a registered proprietor by  registration of a n  instrument 
afCecting land. 

Serondly, assuming tha t  the I l in i s te r  rvas a registered pr* 
p : i ~ t o r ,  there were t w o  grounds for  giving relief to  the plaintiff. 
One was t h a t  the entry in the  register was made in error ,  becalise 
tlie riotlcc sent t o  t h e  Registrar-General was not a notice of 
resuap t inn  as n o  resumption had validly been effected. L-rider 
s. 12(d) t h e  Registrar-General had power t o  correct the error. 
Tile o ther  ground \\.as t h a t  the  plaintiff had a personal equity 
agdinst the  Rlinister. If  the hlinister had  the estate, it was a n  
estate nccluired b y  a rnistake and  he was a bare trustee for- the  
n!ainci$. If he did not have the estate, he had by a niistake 
plac:ed a blot on tlie plaintiff's title n-liicli he should have h a d  
: enlo\-:d. 

Street C.1. agr-eed that  the plaintiff should succeed, h u t  gave 
nc: reasons. I ~ I C I - C ~ ! .  sn!.iny ib.at he had read the other judgments 
a n d  dcair-ed t o  add nothing himself. 

'Yhe cases considered above a r e  substantial authori ty  fo r  
the  principle tha t  a \-(>id i n s t ~ . u n ~ e n t  passes n o  title to the  person 
13-ho bccc,rnes reyistcreil ilniicr- it; and this is certainly the  case 
where thc  insti-r~ment is a for-gery: Gihbs z l .  Mes.rer. I n  such 
a case tlie court will order  the register t o  he  rectified. 

.I fc:~-get1 iristrunlent m a p  also operate in another  \Yay. by 
I-emoving from tlie register a n  interest tha t  should remain there; 
for exanil~le, 11 lien a forged :urrender of a lease o r  a forged dis- 
char-ye of a  nor-tgage is l.c?istered. T'ntil fur ther  dealings occur, 
the. situatir:n in this c a ~  is cssen~ial ly  the  sarne as x h e r e  the 
interest remains on the register but  a new proprietor is snb- 
stitutecl for a jlsoy~-ietc.r \ ~ - h o  should have reinairled registered. 
T h e  e s ~ e n t i a l  tliinn i: that  a 1.1-oprietcr's name is wrongly taken 
off the  register: ant1 \ ~ h e t h c r  a nen- prc.prietor is substituted or  
t h e  interest itself disappears froni the register is immaterial. 

T h e  exceptions t o  indefeasibility have been noted, a n d  the 
meaning of the  exceptions discussed in greater o r  lesser detail. 
But ,  as  we have seen. the Act niakes it clear tha t  these exceptions 
d o  not apply in all cases. T h e  various cases will non- be examined 
in more detail. 

pelson registered as  a proplietor \ then land is t i ~ s t  b ~ o u p h t  
under the A c t  clear11 holds subject t o  all un~egis te red  legal estates 
existing before he became registered ant1 covered by  the excep- 
tions listed a b o ~ e .  



12 registereci ;)roprietor u.ho himself creates a legai interesc 
\vllich under  the pro\.iaions of the  A4ct is capable of ex~s t ing  
ivithout being repiqtered holds subject to t h a t  interest;  e.g. un- 
r e ~ i s t r r e d  telirtncics secopnised by the .\ct o r  11ot invalidated by 
it. He also, it is submitted, Ilclds subject t o  easements n.hich on 
general law princirlcs n.ould arise a2ainst hinl under  the doctrine 
of implied grant .  . \part f rcm interests arising under the statutes 
of' linlitaticn and otiier overriding statutes, these I!-ould appear  
t o  be the  only legal interests capable of creation without re$+ 
traticn. Other\:-ise interests can be created only by  the execution 
of a n  instrument, and  the instl-ument is ineffectual t o  pass a 
legal title until it is registereil. 

Where  a proprietor holds jubject t o  unregistered legdl 
interests, a n d  he transfers (,.r creates a new interest in favour oi 
:I volunteer, the  voluntary transferee is subject to the sainc un- 
rcsistered interests. T h e r e  is nothing in the paranlountcy section 
or  in a n y  other  section of the Act t o  free him from suc1-i interests. 

I n  New Sout !~  FI.des, F'ictoria, and  \Vestern .\uatr.alia, thc. 
exception of wrong description in the  paranlountcy sectic:n is 
expressly made  bl. that  section itself not t o  extend t o  the  pur- 
chaser for value (no t  the bona fide pr~rcllaser for \ .aluc). In  
South Australia it is the bona fidr purchaser for val~it.  \vho is 
t l t ~ ~ s  excepted. However, in the  N e w  South Wales, \'ictorian, and 
Western Australian .2cts, as  in other  Acts, the 111air1 provision prc:- 
tecting purchasers for value (N.S.W.13;. L7.237. 0 .126 ,  'T.126, 
S.A.207, W.A.202) extends only t o  the b o ~ a  fide pur.cliclser: and o n  
a view of the  ,4ct as  a whole it seems unlikely that  the legislature 
intended t o  give protection t o  a purchaser for value taking nlala 
fide. I n  South Australia t h e  exception of f raud also in the  para- 
mountcy section is made  b y  t h a t  section not  t o  extend t o  the  
bona f ide purchaser for value. Otherwise the  exceptions in the  
paramountcv section a re  not thus limited, a n d  consequently any 
protection to the purchaser for value must  be  sought elsewhere. 

In  c ~ n s i d e r i n g  :he effect of the main provisions protecting 
t h e  bona fide purchaser for value it is useful to  keep' two  types 
of case in mind. One  is the case where V is wrongly registered 
(e.g. by  a forged transfer,  or by error)  when A should have 
continued t o  be registered, and V transfers to a bona fide pur-  
chaser for  value (using this t e rm t o  cover not only a transfer of 
the whole of V's supposed interest. bu t  also the  creation of a 



iiicirtgage, lease, o r  other  subordinate interest).  T h e  other  is the 
case n-here \- is properly registered for a n  estate o r  interest,  b u t  
sliould hold subject t o  a soborciinate interest in :I which has 
been n.rongly removed from the register. and  P, a t)ona fide 
!>i~rchaser  iur v;ilue, gets a clear title f rom V. F o r  example, V 
nla!- hold slibject t o  a mortgage t o  11. 1' provides his solicitor 
11 ith money t o  pay off tlie mortgage, b u t  the sclicitor misappro- 
priates the money, and, having access t o  the docunlents of title, 
forges and  registers a discharge of the mortgage. \ '  then transfers 
tc; I' n 110 1)econies registered with a clear title. 

.l 'i~c question will be  whether the protecting provisions cover 
1)otIi these types of cases. 

'I'he section n hich deals ~ i ios t  specifically with the purchaser 
f o ~  value is N.S.\17.135. iT.247, (1.126. T.126. S.A.207, W.A.202. 
B u t  ~n considering it the effect c:f certain other  sections should 
be kept  in mind. 

I<\cept in Queensland t1:e notice section (N.S.W.43, \'.179. 
[ ' . I  14. S. l.186. \Y.:2.111\ tliat n o  person contracting or 
deallng n it11 o r  taking or  proposing t o  take a transfer f rom a 
registered proprietor shall be required or  in a n y  manner  con- 
cerned to inquire o r  ascertain the circunistances under  o r  the 
ccirisideraticn fot- \\-llic!~ sucli proprietor o r  any  previous pro- 
~ l r ie to r  was !-ccri.;ter.cd, or. ihall bt. affected b>- notice actual o r  
constructive of any  t rust  o r  linregistered interest, a n y  rule of 
!:I\? or. equity t o  the contr-al-y not~vi thstanding.  'I'he Queensland 
qcition ( s . 100 )  l~ierely provides tha t  a transferee is not t o  be 
affecteci by  ~ic~t icc.  1:xcept in S o ~ i i h  Australia this provision is 
qualified by tlic u o r d s  "except i!i case nf fraud". T h e  last part 
of the sectior?. providing tliat a transferee etc. is ilot to  be affected 
b!. notice. call on]!- affect the enforcenlent of equities, for  t h e  
enforceability of legal interests i ~ i  no n-a!- depends on notice. (This  . .  . 
~ : I . ( I I . I S I O ~ .  ~t is sub~nit tc i i .  doc.; not require a purchaser for  value 
of a legal interest t~ be treated as taking bona fide in circum- 
stances where othesn-ise iiotice n-ould affect his hona fides.) Tl: 
eat-lier par t  of the section does not appear. in itself, t o  have an!- 
concrete effect. I t  does indted imply that  &4, dealing with S. 
takes free of claims ayainst N which do not appear  on  tlie 
register-. T h a t  is to  say, the elcc.!~tiori.: to  i~lilcfeasik)ilit~- of titlc' . . 
( ! ( I  not apply as again;: a tra~isferec. it1 r.es;-,ect of pre-exlstlng 
uiiregi<tcred interests. B u t  altiic>~igli this general idea a l , j ~ a r s  
11y implication, tlic actual t e r ~ u s  of thr, prevision are  Iiardi!- 



228 7 ' h ~  Z7nwe7.rit>\ o j  Queen.\latid La::, J O I L T ~ I N ~  

Aforeover, the idea is expressed i11 terms too brclad tci be  
fully consistent with other  provisions o i  the Act. \.olunteers a re  
not clearly excluded, bu t  in other  sections a clear distinction is 
d rawn betn-een the  vclunteer and the purcllaser for value. 
Furthermore there is the exception of tiic case of fraucl. I n  so 
fa r  as  this rclates t o  the  conduct of the transferee it implies t h a t  
where his condcct falls short of f raud  he is not conzesned with 
t h e  circumstar~ces in \vIlich his transferor became ~registereii. But  
where more specific provision is made it is onI!- the bona fide 
purchaser  w h o  is protected; and  there may  be lack of bona fides 
which falls short of f raud :  H n y  3. Solling ( 1 6  S.S.\V.L.R. (L.)  
60). If on the other  hand the exceptic~n of fraucl liere cstends 
to fraud by  which the transferor became reyistesed. a 1)urchaser 
must  always in fact make  inquiries, in case these is ~ u c i ~  fraud.  
On the  whole, the  section seems to be expressed \\-it11 such a lack 
of precision that ,  a p a r t  from the as  t o  notice, it cannot  
he treated as  having a n y  specific enacting cffect. .It mcst  it 
indicates a line of approach to be follo~r e ~ l  in cc:llst1.11iny c thcr  
provisions. 

T h e  ejectment section (N.S.\V.121. \'.211. 0.123. '1'.12-1, 
W.A.199) b y  implication recog~iises that  zn  acticn of ejectment 
m a y  be  brought t o  enforce a n  unregistered interest coming within 
the  exceptions t o  the paramountcy provi:;ion. ISut in cases of f raud 
a n d  wrong description (in Queensland fraud only)  the bona fide 
purchaser for value is excepted. 'Therefore he can re]!. on the  
register. B u t  s o  fa r  as  this section g o e ~  it is onl!- in cases of 
f raud a n d  ivrong description, and  in respect of cc;rporeai interests 
in posess ion  ( for  which ejectmen: is a remedy),  tha t  the  pro- 
tection is given. 

A section \vhich may be called the tiamages section 
(N.S.lV.126. V.246, Q.126, '3'.12.5, S.A.203, 1\-.:1.201) provides 
t h a t  a perscn deprivecl of land in circumstances set out  m a y  
bring a n  acticn for damages against tile person by \\.hose act  tile 
deprivaticn occurred. T h e  wording varies sonnen-hat in the  dif- 
ferent Acts b u t  t h e  provision appears  t o  cover all cases in n.hi~11 
a person entitled t o  a legal interest loses it through the operation 
of t h e  indefeasibility provisions; a n d  it gives him a remedy 
against the  person by  whose registration his interest was defeated.  
F o r  example, the L'ictorian Act (s.246) mentions deprivation by 
( i )  f raud,  (ii) bringing land under  the  Act, (iii) registration of 
ancther  k)erson as  proprietor. ( iv)  error o r  misdescription in a n y  
certificate of title o r  in any  entry o r  memorial in the register. 
T h u s  it is contemplated t h a t  a person may be deprived of a n  
interest in all these ways. If previously registered he 



may be deprived either by being deregistered 01. by having a 
lcssel- interest registered (such as a mortgage) to  ~ . h i c h  he takes 
subject: see Cox PI. Bourne (Q Q.L.J. 661. Finuc.anr r8. Krgistrar 
of Titirs ( ( 10021 St.K.Qd. 7 3 ,  94).  But i f ,  although deregistered, 
he call still assert his title. 01 ~f he can have a subordinate advelse 
interest removed from the register, he is pro tanto not deprived. 
Scc the cases j r ~ ~ t  cited and Gibb, ;'. L\fr.~ .t.r ( [I8911 .Z.C. 248). 

\\-c cc:nle now to  tile section wllich by direct provision gives 
pr-otecticn to the bona fide purchaser for value. At  first sight 
the pro\-ision may appear to  be the same in most of the Acts, 
but on careful examination it n-ill be seen that there are important 
differences. 

I n  XC'M Sol~th  \17ales ( 3 . 1 3 5 )  it i; provided that nothing in 
the .\i.t .;hsll hi: so intrl.preted as to  leave subject t o  action for 
rcco\ ~,r \  of damaycs as afnscsaid (i.e. the statutorj- action for 
cla~ll;iy,.c> considered above),  c:.r to action of ejectment. or to 
i!el)i.i\-aiion i;i' the estate or interest in respect of which he is 
repistel-ed as proprietor, an!- purchaser or mortgagee bona fide 
f o 1 -  1.a1iiable cc:nsideration or1 the plea that iiis vendor or niort- 
?:~yor ma!- have been registered as proprietor or procured the 
~xgistr-ntiori cf the tranrfei- to such purchaser or  mortgagee 
tliro1igl1 fraud or- error o r  may have derived from 01. through a 
person registered as prcqjrietor through fraud or error. and this 
~ ~ - l ~ e t l ; c s  such fraud or error shall consist in wrong description of the 
l>c~i!~ciaries or of the parcels of any land or otherwise hcwsoever. 
7'lie 'l'asmanian section (5.126) is similar except that it omits 
pr(;curinp registration through fraud or error and taking from or 
till-o~~gh a proprietor registered through fraud or error. 

This section, it is to be noticed, protects the bona fide pur- 
cl~ast  I nLt only from action of ejectment or  for damages, but also 
againht deprivation of interest, whether by action or otherwise. 
Hmve\-:.r, according t o  the terms of the section the only depriva- 
ticn disallowed is deprivation on the ground that  the vendcr was 
registered through fraud or error. Where \' through fraud o r  
error has been registered in place of A, the case is clearly covered 
'-1)- the section. But  if V is quite properly registered as proprietor 
in fee simple, but should hold subject to a mortgage t o  A which 
has been wrongly removed from the register, it is not so clear 
that Y is registered through fraud or error. His registration as 
proprietor in fce simple is perfectly valid. All tha t  can be said 
is that his position has been improved by the fact that another 
,)erson has been deregistered through fraud or error. On this 
construction the section wouli~ not free P from liability to partia; 
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deprivation c;f interest b y  the restoration of A's mortgage t o  t h e  
register. 

But  a strict construction such as  this a - < ~ ~ l d  defeat the in- 
tention of tlie Act. 'l'he other  provisions cliscussed above 
contemplate a general protection t o  the  bona fide purchaser for 
value; a n d  the  failure t o  cover clearly the case 12-liere a sub- 
ordinate i ~ ~ t r r e s t  has been wr011g1~ removed seems t o  be  due 
srither to  failure t o  foresee tha t  type of case than  t o  intention t o  
exclutle it. I t  ~ v o u l d  therefore seem t o  be permissible t o  p ~ i t  a 
liberal interpretation on the  words "registered as  proprietor 
through fraud or  error", a n d  t o  t reat  them as referring not 
merely t o  the propl-ietor's own estate o r  interest, b u t  t o  his whole 
position as  shon-n by  the  register. If the s tate  of the  register 
is such tha t  he appears  t o  hold free of a mortgage t o  n hicli in 
f ~ c t  he ought  to  be subject, lie ia  registered as  proprietor free o f  
encu~nbrancz  tlirough fraud or  error. 

On this cc;nstruction the section appears  to yive a complete 
protection t o  the bona fide purchaser for value. 'l'he hat-I-inn of 
:in action for clamages a n d  a n  action o l  ejectment gives onl! a 
l i~n i ted  protection, b u t  t h e  barr ing of deprivation of interest 
seems t o  appj!r to  all cases that  may  arise. Suppose fat- es:~~np!e 
tha t  \' is quite 13rc:perly registered as proprietor in fee simple, 
bu t  t h a t  b y  error  (as  distinct f rom fraud)  an incumbra~lce in 
favour of A has been taken off tlie register-. If 1. translt.1-s t o  I', 
a bona fide purchaser for value. the registrar \{-ill not be able 
t o  correct the  error of taking 11 off the register. f c  I -  rhii \ \ i l l  
involve a deprivation of interest t o  P. Snppose again tha t  V has 
a certificate under  the  Tasmanian Act nliich by w-song ciescription 
coves. 1:ind n hich pr;lpcrly belongs t o  '4. \' sells t o  P who later 
finds .I in  possession of this land. 'The protecting section is.176) 
clc'es not specifically give a right of action tc: P against 11, a n d  
t !~e  Tasmanian  paramcjuntcy section, read b y  itself, ~ o u l d  al lo~v 
A to r l ead  ivrong description i f  P sued c.n the strenptli ::f his 
certificate. B u t  t o  allo\v A t o  plead this exception ~vould  leave 
P subject t o  deprivaticll cf a n  interest in respect t o  \vhich he is 
registered; and thcl-efore k y  s.126 i1 cannot p!e;id this exception 
anc! I' can rely on his certificate as providing conclusive evidence 
of his title. Similarly, a n  action tc. rectify the register by  
restoring a mortgage rcnioved by  a forged discharge m-ould not 
lie against a honn fitle purchaser. because this would in\-olve a 
parti::] deprivaticn of interest. T h u s  the N e w  South \&'ales and  
Tasn1.anian provisions n-ould appear  t o  give a clear protecticn t o  
the  bona fide purchaser in all cases-that is t o  say, all cases in 
the one chain of registered title. as  distinct f rom the  case where 
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t n o  certificates ~f title have been issued for the same parcel of 
land.  

'I he 1-ictorian a n d  \J7estern Australian sections, on  the  other 
halid. rio nc:t so  readily lend themselves t o  a construction giving 
full protection t o  the  bona fide purchaser for value. T h e  difference 
I-esults from using a diffel-ent preposition before the  word 
.'~lellri\-atir;11". 7'11ese t v - o  A\cts say "or for deprivation of interest" 
illhtead (-;f " ( ) I -  to  cicprivation of interest", with the  result t h a t  
11 lixt i.s hn1-1cc1 is not depl-ivatio~i of interest generally, b u t  an 
ncrion ayainst tile j~urchaser  for deprivation of interest. On  a 
> t i  ict c o n s t l ~ ~ c t i o n  the section only bars  a n  action against t h e  
bona fide purchaser for value. F o r  example, i t  does not  in  terms 
prexcnt the I-epi.;trar fi-om correcting a n  error el-en after transfer 
t o  a bona fide purchaser for value. Again, suppose 1- becomes 
~ c ~ i s t c ~ ~ . c J  !I!. a f ~ r g c d  t l . a ~ ~ s f e r .  t h ~ s  ilispl;~cing a t rue owner A,  
ant1 tr:tnsfers t o  a bona ficlc purchaser 1'. If P obtains possession 
hc  is lior liiit-rlc to an ;iction of e jec t~nent  o r  action for damages 
ij!. .\; b i ~ t  ii oil tlie ,)tlicr 11ancl .2 is in yossessicm. and  P sues t o  
( !.tail1 ~pc)ssessic,ii, :\ is not in terms barred by the section froni 
p l e n d i ~ ~ y  tlie exception oi f r a u d  in the paramountcy section. 
( (?~iu( ,~ . i '  \\lict!ici. lie conies n i th in  the exception "subject t o  . . . 
all!- I-iylits s ~ ~ b s i s t i n g  uncler a n y  adverse possession of such land"). 

IZlit unde!. the 1-icturian and  \Vestern Australian Acts also 
a -11ict c [ ~ ~ i . t ~ . i ~ i t i c , n  such a s  this would defeat the ge:;er-a1 inten- 
I ! I  1 I t .  I n  the case of these Acts also it appears  
t i i ; i t  tl!e c l ~ - a i t : . i ~ l a ~ ~  iaileil :o foresce all the possible cases. and 
[!;at : I l i> .  ~ r z i t l l i ' ~ .  tliali i~itentii;n. is the reason \vhy he failed t o  
i3a1. all tlle 1)rc)cecriin~s anti c!efcnces t h a t  nlipht advcrsell- affect 
the bona ficle purchaser fol- va l l~e .  :'lccordingl!- it ~ v o u l d  seem t o  
t~ nit!iiri tllc' limits oi 1 ~ 1 o r e r  cclistruction to give effect tc: the  
i.elier-:il intention of tlie . \ct  as l-epards the  omitted cases. If a 
mortgage is ~-enio\-eil fl.orn the 1.egister through fl-aiid so that  a 
bona fide transferee pets a clear title. it m a y  reascnabl!- be held 
t l ~ a t .  in ~,-icn. of t!le general intention of the :\ct, the  Registrar 
.;hould not c o ~  I-ect the register on the ground of el.1-ol- (ricceptance 
of a forget1 c1c:cunlent). Similarlj-, where tlie vendor n-as regis- 
ter-ed through fraud, and the t rue owner is still i11 pcxsession, it 
may n-ell be held tha t  the .\ct read as  a \1.11(;le inilicates a11 
i~ltentioll  tha t  he sl?oulcl riot be a1lon.ed t o  ~-rleri~l tlic e s c c ~ t i o n  
o f  f raud  and  I-esist an acticn of ejectment, hut  niuzt be content 
~ i r h  his ~rcrnetl! of acti(;n for dsmages. 

I n  the Scuth Australian Act t h e  position of t11c buns fide 
purchaser for value is cox-ered in a different n.a>.. Sccticn 69 
I)rovides that  tlie title of ever?- registered prcprietor .\!i:i!l. hl~bject 



to interests registered, be absolute and indefeasible, subject 0111)- 

to  the qualifications set out. Amongst the qualifications are 
fraud, certificate or  other instrument of title obtained by forgery. 
insufficient poLver of attorney, and disability: brit as to  all oi 
these it is provided that  the\ title of the bona fide purchaser f o ~  
value is not t o  be affecteci. As to the other exceptions to inde- 
feasibility, set out in paragraphs I\-  tu X, and covering omitte~! 
easements, pr-ior certificate. adverse possession. siiort tenancies. 
and sel-era1 ~ t h e r s ,  it seems clear that these applj- to the b o x  
fide purchaser for value as well as to other registered proprierors. 

T h e  later section protecting the bona fide purchaser (s. 207) 
is similar in effect to the Tasmanian pl.ovijion already considered. 
So far as it extends ttr fraud and ~ r o r i g  description of the land 
i t  merely duplicates what is alread!. pl.oviclec1, more fully, i ~ i  
s. 69. However, regist ration of the tra11;ieror b>- errol- o t l~e r  t l ia~i  
wrong description is not covered by a .  (,'I, but i a  cc:~ ered by j. 207. 
Ijet\+-een them the two sections appear to cc:\-t.r adequately all . ~ 

cases in which pr.otection \v i is inte11Jeci. 

'l'he Queensland provisions also i1itfc.r- corl~idcrabl!- fro111 ri l i .  

provision made in the other States.. 111 tile iil-st place the par:i- 
mountcy section itself (s. 44) does not except the bona fide 
purchaser from the qualifications to indefeasibility, so that his 
protection must bc sought elsewhere. .\gain,, the notice section 
(s. 109) deals only with notice, and says notlling about a pus- 
chaser not being bound to  inquire into the circumstances in which 
his vendor became registered. 'I'he darliages section (s. 126, first 
paragraph) gives a remedy in damages t~ person deprived of  
an interest in consequence of ( i )  f raud,  ( i i )  the issrle of a certi- 
ficate of title to any other person. (iii) any entry in the register, 
(iv) an!- erl-or or omission in any cer-tificate of title or in any  
entry in the register. The  inclusion of the item "any entry in 
the register book" makes this provision ~ i d e r  than the provision 
in other States, since it covers an entry which puts an end t o  
an existing registered interest as n ~ l l  as one transferring an 
interest or creating a nem- interest; and it covers an entry made 
by error as well as an error in an entry. 'The person against whom 
the action is brought is "the person who derived benefit by suclt 
fraud" etc. Thus the section contemplates that there may be 
deprivation in a wide variety of ways. 

Section 126 provides that  nothing in the Act shall be inter- 
preted t o  subject to  any action of ejectment or for recovery of 
damages any purchaser or  mortgagee bona fide for valuable 
consideration although his vendor or mortgagor may have been 
registered as prcprietor through fraud or error or may have 
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derived from o r  t h ~ o u g h  a pelson registered as  proprietor through 
f raud  or  error  n-hethrr b y  wrong description of land o r  of its 
boundaries o r  otherwise. 

7'!lis provision, it \\.ill be noticed, differs from the provision 
in other  Acts in sel-era1 important  particulars. I n  the first 
place the  action for damages tha t  is barred I S  not merely the  
i t a tu tory  action, b u t  a n y  action of damages, e . g  a n  action for  
damages for trespass brc:upht by  a deregistered t rue owner. 
Sccondl!., the provision says nothing about  deprivation of interest, 
so  that it is only actions i,f ejectnient and  for damages t h a t  a re  
e x p w s l y  harrcd. 'I'hcre is n o  expre:s barring of a suit for  
~ec t i f i ca t ic~n  of the register, and  the  section does not in terms 
bar  an u~irepis tered claimant in possession from pleading the  
exceptions in the  paramountcy section against the  purchaser. 
'Thirdly, t l ~ e  grc:unds ofi which actions are  barred a re  not limited 
t o  the grounds of f raud or  error. Th is  section says "although" 
n h e r e  in o t h e ~  Acts tl;c :ection says "on the  glound that"; s o  
rllat tlie niention of specific grounds merely removes doubts  t h a t  
otlie1rz15c niigllt exist and  does not have a limiting effect. 

Constl-ued strictly the  Queensland provision bars  only t w o  
kinds of proceeding against a bona fide purchaser for value, a n  
action of ejectment and  a n  action for damages. I t  does not  in 
terms bar  a n  action for rectification of the  register, o r  the  cor- 
rection of er~.ors  by the Registrar.  Furthermore it does not  assist 
t h e  registered purchaser i f  he wishes t o  proceed against a n  
aJ\-erse claimant in 1.,osscssion or exercising a n  alleged right. 

I-Iel-e again, hone\-cr,  thc limits t o  the  ~ r o t e c t i o n  specifically 
gi\.en appear  t o  be unintentional and  inconsistent n-ith the general 
intcntinri indicated by  other provisions of the Act, especially the  
~lrovision giving a n  actic;n for damages (m-hich in t h e  Queensland 
Act is contained ii; the  same section a n d  t o  \vhich the  protecting 
provision is a proviso). ' l ' l l ~ l - ~ i ~ r ~ ,  on the  basis of the general 
intention disclosed it seems t o  be a legitimate cons~ruct iol l  of the  
paraniountc!. pro\-isicn tha t  tlie excrptinns t o  indefeasibility were 
not  intended t o  apply in the case of a bona  fide pl~rchaser  for  
value. This  is s u ~ p o r t e d  by a passage in E'inzicane ,:$. Rrgzsiral- 
o,f Titlfs ( [ l c , 0 2 ]  St.R.Qd. 75. '1;)  which includes the words: 
"There is no express prohibition of a n  action t o  set aside a 
mol-tpapc. b ~ i t .  having regard t o  the  nllo!e scheme of the Act, 
and  rernenibe~-ing that  one of the rights of a mortgagee is t o  
take posscssirn c11 default,  it seems clear thht  the  title of a 
registered mortgagee bona fide for value cannot be impeached". 

Thel-e renlai~ls  for consideration the  type of case illustrated 
b y  the follon.ing facts. V is registered subject t o  an encumbrance 



234 7 ' 1 1 ~  t7);iz'er.rit~, of Queensland Lazc Journal 

in f : i \ -o~~r  of hI a n d  1- contracts to selk t o  P free of encumbi-ancc. 
\ . 's agent forges a discharge of tlie encumbrance, and  this forged 
instr.urnent is lodged either n i t h  tllr transfer,. or, if earlier. a t  3 

time n.hen the  contract is complete. so tha t  P does not ccntract 
~ ) n  the basis tha t  1. holds free of encumbrance. ' fhe  initr!!mei~tj 
a re  registered and  the register shons  first the discharge 2nd tlizr! 
the transfer.  Essentially, these were the facts in ( . ' i i ~ ? ~ ~ ~ n t r  ,:. 

E1li.c ( 5 1  C.L.R. 217). 

' 111 -  question raised b y  these facts is whether  l l  can 1iat.c 
his encumbrance restored t o  the repister and  enforce it syainst  
P. O n  the  analysis of the  :2ct put  fo r~vasd  above he cannot J(-, 
so. 'I'he discharge of encumbrance having becn registered befor? 
the transfer,* J' was a t  least nlolnentaril!- registered free o! 
mortgage. and s o  was registered through fraud. B u t  P has the 
protection of t h e  section which provides that  a bona fide purchaser 
fo r  value is not to  be subject t o  action for deprivation of interest 
~ 1 1  the ground tha t  his vendor was segis te~ed t111.ough fraud 
(N.S.MT.135, V.247, T.126, S.A.207, W.A.202). O r  t o  put  tile 
matter  more generally. the Act shcw.s a penel-a1 i~lti ' i l t i( ,~l tc1 give 
protection t o  the  bona fide purchaser for value, and on this 
prcund P is protected. This  of course is c n  tlie assumpt io~i  that  
the  discharge of encumbrance did :lot operate  directly as  a trans- 
f e r  o r  release in  favour of P. A bona fide purchaser is not 
i~lvulnerable  if he takes under  a void instrument;  and in tliis 
case i f  t he  discharge operated equally with t h e  transfer as  ari 
instrument executed in favour of P, P would be open t o  at tack.  
I n  fact.  however, it is submitted, the discharge in tliis case 
operates as between M a n d  V. 

I n  Cle~nents  v. Ellis, h o n e v e ~ ,  the section just cited (\. .247) 
was ignored, and  in a n  equally divided court t u o  judge> relied 
on the paramountcy section and  t w o  on a n  inference from the 
notice section. Rich J. and  E v a t t  J. d e c ~ d e d  in fa lou t  of P on 
the  grcund  t h a t  he was protected b! the paiamountcy yeition 
Dixcn J .  a n d  hlc'l'iernan J. decided in favour of 11. Their vie\\ 
n a s  that ,  b y  a n  implication from the  notice section (N.S.LT.43, 
\'.!79. T.114. S.A.186. W.A.l34) ,  a purchaser is protected only 
i f  he deals on  the  faith of the  register, a n d  tha t  in this case P 
did not deal on the faith of the  register. Lack of space prevents 
11111 discussion of this view, bu t  it is submitted, f i ~ s t l y ,  t h a t  thi3 
section, which is merely t o  the effect t h a t  a person deallng with 
,: registered proprietcr need no t  inquire 'now he  becamt  registered 

* In Clements v .  Ellis, on similar facts, this was the  view of Rich J. and 
Evatt J.. and apparently also of Dixixon J.  But McTiernan J.  treated the two 
iiistrunients as having been legistcred sin~uitaneously. 



( the  purpose of which is protective), does not contain a n y  im- 
plication strong enough t o  l i n i ~ t  the sccpe o i  other more precise 
protecting sections. Secondly, it is submitted tha t  P in the  
ex,~rnple above (and  C'lements in Cle?ne?zts Z J .  Ellis) did nct  deal 
othertvise than on the faith of the register. T h e  register is 
concer~ied with title, a n d  t o  Jea l  3thern-ise than  on the faith of 
the  register Iliirst mean t o  deal n.itll a par ty on  the basis that  
the  register d ~ e s  not show the t rue position. P did not expect 
t o  get a title otlier~vise than  in accordance with the register. H e  
expected the register t o  be in, o r  t o  be pu t  into, such a s tate  
that  he \i.ould get a n  unencumbered fee simple b y  the  registration 
(:I ail i n s t ~ u ~ n e n t  of transfer.  And a t  the moment when the  
transfer t o  hini operated the register was in fact in the  s tate  in 
which he expected it t o  be. Care  must  be taken not t o  establish 
3 proposition in one sense and then xl>pl:5. it in another sense. 
J7et  this is \\.ll:it occur-s. i t  i s  sub~ni t t e? ,  i f  it is said: where a 
~ L I I - C I I ; I C I -  C?;~-C'"S a n  enctinibrance t c  be renioved before the  
transfer t o  Ilinl. that  hc does nct  deal on the faith of the register. 
Kt.li;r~l:c on sonic 1~reliminary dealing being effected in order  t o  
alter the register does not meall lack of reliance on tlie register 
as  the basis of title. Even  where from the beginning the registerect 
proprietor's title is r~nencumbered a purchaser does not rely only 
(in t h e  registel-; he also relies o n  the validity of the  instrument 
of transfer that  he receives. . l n d  he does not rely a n y  the less 
on tlie register because in silcli a case as this the dealing calls 
for- two instruments and not nicrely one.* 

In  ~ e l a t i o n  t c  the  Queenslrrnci .Act much of the basis f9r t h e  
view of Ilixon J .  and Alc'l'iernan 1. is lacking, for the Queensland 
.4ct ilocs co t  contain the provision that  a person dealing with the 
registered proprietor is 11ot concerned t o  inquire hoiv the pro- 
prietor was registered. bu t  merely the provisicn that  a transferee 
i -  not affected b!. notice of unregistered iiltcrssts. Oil the other  
hand  it also lacks the provision specifically protecting the  bona 
fide purchaser f rom deprivation of interest. However if, as  suh- 
mitted above. the  Act should be construed as  giving general 
protection t o  the  bona fide purchaser for value. P in this case is 
not liable to have the register rectified against him. 

I t  will be  observed that  in the argument  p u t  f 'or~vard .hove 
P is not treated, as  he was treated by  Rich J. a n d  E v a t t  J .  in 
( . ' l ~ ~ m e n t s  21. Ellis, a s  coming tvithin the protection of the par::- 

* In  Cleme~its J .  Ellis t he  trial judge ordered tile mortgage to be restored 
to t h e  Register, so t h a t  i t  became enforceable against the  purc11;lacr Ciemcnts. 
'The High Court  beinng equally divided this order stood. EJ- . k t  No. 4689 
(1939). provision was made for a claim against the  .Assura~~ct. Falid in casc.. 
of rect~fication after relialice on the  registration of a forged i n s t s u n ~ ~ l i t ,  and .I 

special appropriation rvas made t o  compensate Clrrnrrits for his iL13s. 
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mcuntcy section. This is on the view that  the exception of the 
case of fraud in the paramountcy section extends t o  persons 
registered in consequence of fraud even though it is the fraud of 
a predecessor, and that the exception ceases t o  apply on transfer 
to  a bona fide purchaser for value only because of the later 
section. I t  appears to  have been assumed in Clements 21. Ellis 
that  this exception applies only against a proprietor who is himself 
guilty of fraud, and this no doubt explains \r h! the Victorian 
s.247 u a s  disregarded in this case. 

Mearzing of bona f i d ~ s  and pz~rchasc.--To obtain protection 
against a third party IT ho cculd have asserted an unregistered 
title against the transferor, a transferee must she\\ ( a )  that he  
took bona fide, (b )  that  he was a purchaser of what he claims 
adversely t o  the third party. 

A person may be held t o  take without bona fides even though 
the circumstances d o  not make him guilty of fraud. If a prior 
right is only equitable, and a transferee acquires a subsequent 
legal interest with notice, he may take free of' the equity under 
the notice section because notice in itself does not show fraud. 
But  where the prior interest is a legal interest, something less 
than fraud is sufficient to  prevent it from being overridden b!. 
the subsequent legal title. For example, if, as in Hay :I. Solling 
(16 N.S.W.L.R. (L.) 60) a person knolvs, or. is aware of ;I 

possibility, that  a certificate of title by error includes land to  
which a third party has a claim, it will not necessarily be fraud 
for him t o  take a transfer, but he will not be taking bona fide. 
(But  query whether bona fides was the true question in Hay v. 
Solling. When Mrs.  French got her new certificate there was 
no question of wrong description, and unless she was affected by 
fraud she got a good title, and necessarily passed a g o d  title to  
Solling.) 

The  second point is that, although taking his transfer bcna 
fide, a person may in certain circumstances not be a purchaser of 
land which is included in his certificate bur is claimed by a third 
party. Suppose A has a certificate including land covered by a 
building to which he is properly entitled, but also including by 
error a f a r  feet of land properly belonging t o  X. B agrees to 
buy from A, expecting to get only the land covered by the build- 
ing. After he becomes registered he discovers tha t  his certificate 
ccvers the extra feet of frontage. I n  this case there was no  lack 
of bona fides when he took his transfer, but  his is not a case that  
deserves the protection which this section seems t o  have been 
designed to  afford; and it seems reasonable to put  such a con- 
struction on this and similar provisions as will make a person a 



purchaser only i r i  respect oi land he intended t o  buy,  and  not 
in respect of land which he did not intend to buy and  was not  
in fact paying for. -4 border line case on this point is ?Vest 
iZustralian Fresh Food and Ice (:o. rl. free cow^ ( 7  \V.A.L.K. 2 2 ) .  
:I certificate described the  frontagt  of a parcel of land as  being 
62  feet when it  shc;.uld have been 60 feet. T h e  60 feet were covered 
b p  a building, a n d  the  extra t w o  ieet were covered by  an adjacent 
building; b u t  a transferee was nevertheless lield t o  be entitled t o  
the  two feet. 'I'he trial judge and  the Full Cour t  held tha t  t h e  
transferee intended t o  buy 62 ieet, and  n a 5  entitled t o  recover 
the two feet. 

Equitable estates and  intel-ests ma>- exist in land ~ ~ n d e r  a 
'l'orrens Act: and  general equitable principles applj. except in s o  
f a r  as  the Act expressly or by  in~plication modifies then]. 

I)o(.t~.itzt' of niotic-t,-.l'lle 111ain provision n l o d i f y i ~ l ~  the 
yc~leral  Ian. in relation t o  equities is the notice section (N.S.\$-.43, 
\ I 0 1 . 1 1 .  6 . . I 3 4  'I'he section has already 
been cc,nsidcred in relation t o  unregistered legal interests; its 
efTect in I-elation t o  equities must  now be  examined. I n  Queens- 
land the section simply provides that,  except in case of fraud, a 
t ransferee of land shall not be affected b y  actual o r  constructive 
notice of  interests other  t h a n  t l ~ o s e  which have been notified o r  
p r (~ tec ted  by en t ry  in the  register book. I n  the other Acts how- 
ever  the jlsvvision is more elaborate, a n d  a comparison with the  
Queensland section xvill throw into sharper  relief the terms of the 
section in these other  ilcts.  Lrnder the Queensland section the 
person t o  whom the provisi011 applies is a transferee of land,  
which means a person who b!- transfer has acquired a legal 
estate (see s. 3 ) .  I n  the  other  States the person t o  whom the 
provision applies is a "persc~~l  contracting or  dealing with 01- 

taking or  proposing to take a transfer frorn the proprietor" of  a 
:.egistered interest. T h u s  according t o  the words used the  pro- 
vision operates from the  commencement cf dealing, not, as in 
Queensland, only on  its completion by registration of a transfer.  

I n  Queensland the  provision relates only t o  the  effect of 
?lotice, b u t  in the c ther  States it relates t o  tn-c. things, firstly t o  
the inquiries to be  made by a. prospective taker  of a n  interest, 
a n d  secondly t c  the effect oi notice. 1-nder  the  general l a x  a 
purchaser takes subject t o  prior legal interests a n d  also subject 
t o  equities of which he had actual o r  constructive notice. .2 
careful purchaser makes inquiries as t o  s u b s i s t i ~ ~ g  interests, and 
if a purchaser f:iils to  make  the  usual inquiries, he is deemed t o  
have norice of, ~n .1  s o  takes subject to, a n y  equities t h a t  he would 
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have discovered i f  he had made those inquiries. T h e  Act frees 
him f rom an obligalion t o  make  the inquiries, bu t  only in part ,  
viz. in respect cf the circunlsta:lccs under o r  the  consideration 
for which the proprietor o r  a previous proprietor became regis- 
tercd. Here  n e  have a c!ecla~.;tion tha t  in a Jealing under  the 
i jc t  there is no need for the  1-er.dor's title to  be investigated as 
thri-e is in a dealing under  ti-~e ~ c n e r a l  law. I n  relation t o  equities 
tk,e significance of this  a p p c ; ~ i s  t o  be tha t  failure t o  inquire will 
not fix the  purchdscr with constiuctive notice of defects in the  
~ e n d c r ' s  title, arising for t:sani::!e f rom fraud, o r  of a n  express 
or c o n s t r u c t i ~ e  t rust  21-ising a t  the  time of registration. 

Ii t l l ~ s  is \vii:tt the dcclal-atir,n nleans. \ \ h a t  is the r e s ~ i l t ?  
I t  is submitted rl:.~t :is f,;r as  equities arc  cc:nccrned there is rlo 
result. T h e  declaration can only have a result i f  constructix-e 
rlctice has scrlle l .es~llt .  K L I ~  this I S  !lor so. Tor the section goes 
on t o  say t h a t  the same person (LC. a pel-son contracting etc. 
u.i;ll the ~?ropsieto:-) shall not be  aifectccl 1,:. notice actual o r  
c c n s t n l c t i ~ e  of any  t rust  o r  unrcgistercd intcl-e>t. 

Th is  second p r o v i s i ~ n  contains the  clTccti\.e pal-t of thc 
section. H u t  cvcn this r,rovision does much less t!ia~i m i g l ~ t  be 
expected from d l  the  wcrds used. Accr,scling lo the  \\c;rcis. irt>nl 
the very commencement of dealing a person is t o  be unaffectc:tl 
by  notice. 17nder  the general law notice makes n o  differt!iicc 
until the  purchaser has had the legal title convc!-ed to him: 11ntil 
then he is bound b y  prior equities simply because they a]-e pi-ins. 
irrespective of notice. Vnder  t h e  general la\\-. notice becorlles 
significant only when the  purchaser has acquired the  l e g d  title. 
If he had n o  notice clf a n  equity he takes free of it. ~ t h i l e  i f  he hacl 
notice he takes subject t o  it. 'I'he l l c t  alters this hy l-rroviding 
tha t  he shall not be affected by  notice, which means t h a t  he takes 
i ree of a n  equity even i f  he  has  notice of' it. But  since notice is 
significant only xvhen t h e  legal title is acquired this section of 11!e 
Act has no significance except where a transfer or other  dealing 
has been registered. I'ntil registration, a person dealing with 
the registered proprietor is bound b y  a prior equity, and  the 
holder of t h a t  equity will be able t o  enforce his interest by  lodging 
a caveat and  taking the  necessary proceedings t o  turn his equity 
into a legal estate. It m a y  further  b e  observed t h a t  the  applica- 
tion of the caveat provisions tvculd be  very greatly restricted if 
freedom from equities were extended fur ther  t h a n  is here sug- 
gested. T h e  view p u t  forward here IS supported by the  author-  
ities, though these d o  not  indicate in a n y  detail  the process of 
reasoning b y  which the  result is reached. See Templeton 7 1 .  

Leviathan Pty .  Ltd.  (30 C.L.R. 34, 54, 69), la pi^ a. Abigail (44 



C.L.K. 166. 182, 188, 203), and the earlier cases there cited. I n  
Lap'n'?~ s8. Abigai l ,  Gavan  Dnffy and  Starke JJ. ( p .  196) accepted 
the  earlier autliorities "ivithout much enthusiasm." 

I n  N c ~ v  South M*ales, 1ion.ei-cr, this position is 1nodi5ed !I!- 
s.33.4, introduced in 1930. T h e  section provides: .'Fry t1:e 
purp(:se cnly of protection against notice, the estate o r  intere,t 
in land ulides the provisions of this Act: taken b y  a person under 
an instr-ument registrable. 01- 1; liich whcn appropriately signed by 
or  on lwllalt' of that  person \\-1:~11cl be rtplstra'hle untier this :\it 
s!i:ill, 11c.fo1-e registration ol' tliiit interest. be deeined t c i  be a legal 
estate." 

'I'c, iincie~.stand tlie effect of this section it is necessary t i L  

advert  in mor-e detail to  the general la\\- a s  to the effect of 
nc.ciie. If :I 1vrson agrees t o  purchase land, and  i f  a t  the time 
\r-11i.n lie p;iicl the cc,~i>icic~-;:tic,~~ (;I. ral- t  of it lie ]>rid nc;. nc;tice of 
a i81-io1- (:quit!-. !it. takes fl-ec of that  equity provided he gets i r i  

tlic lepal estate. Hut  until lie actually gets a lepal conveyance 
tiir 171-ior eqiiit! ~ . a ~ i l i s  ahead of his, a n d  the holder of it may  
take ~>roceed i~ lys  t o  enforce his interest. However, it seems t h a t  
i i l  ~ l l c  case of a trust. as  distinct f rom other equities, the  purchaser 
11-ill lit. bo~rncl b>- 11c;tice e\.en i f  he gets it after paying the con- 
sicicr;it;o~i. 50  1 ~ 1 i i  ;is 11c cers it before tlie legal conve).ance i; 
~ n ~ c ~ l c . .  ' 1 ' 1 1 ~  elcejlt in the case of a t rust  a purchaser who has 
a ~ q ! i i ~ c ~ I  tlic ie.-a1 estate takes free of a n  equity if  notice of i t  

u r ; .  receiveti 1)) I~ini  !:.nl!- airel- lie paid tile considel-ation Inonel- 
r:s par t  of it. For. a !,lirlimasy of the effect of tlie autllorities sce 
Porc.el1 ,;I. Lo~tdol i  a t ~ d  I'ro,;*i~ic-ial UalrX. ( [ 1803 / 1 Cli. 610; aff. 
[1hC)3 1 2 Ch. 5 i 5 ) .  

Son. s. 43.2 (S.S.\V.) prc-lvides that  for. the purpose of pro- 
te<tioll against notice the estate taken b y  a person under :i 

re?i\tl-able instriiment (v.liic!i ri~itil registration is an eqiiitablc 
c; i :~tc)  sliall be ciccnled to he a legal estate. '1-hat is t o  say, i f  the 
in511 unient IT-as executed befure tlie taker  r-eceiveci notice of the 
equit!. he will take free of tile equity. F o r  this Iwrpc;.se, petting 
an instsunlent is a; good as  ~eg ls t ra t ion  fcs a lepal estate, and it 
I: ou!tl seem to follc~n- that  a cavea: lodged after execution of the 
; n ~ t l . ~ ~ r i i e n t  nil1 not hold up re~ is t ra t ion .  ?'his nil1 not app!!.. 
l io~~e\ .c~: . .  n-1it.1-c the transferor is :i trustee. 

It iiiay be c.bscrvetI that strictly s!\eaki~ig 11-iiat is relevanr 
hei-i. i ;  nct  psotection against :lotice but  protection agair:.;t 
ecll~itie;. 13ut t1.e intenticm i.5 clear, and t o  effectuate this intcr3tion 

it \\-c:uld sccrn to  he pel-missit)le t o  read "l>rotection aczainst 
noti:eV as  " p ~ o t ~ c t i o n  aqainst the effect of notice". that  is t o  szi!.. 



protection apalnst equities which. under the  general law, by notice 
become binding on the purchaser for value. 

/nronsi.rtency n.itk Z~deJea.ribi1it.y Pr//:~i.iiot~s,-i\lthot~gll 
clrdinarily the provisions of the -4ct a re  not inconsistent with the 
enforcement of equities. there are certain circ~ilnstances in ~ h i c h  
it is clearll- the  intention of the :\ct that  a registered legal title 
should give the beneficial interest anti so prevent the assertion of 
a n  equity ~vhich  otherwise on ordinary r.quitahle principles ~ v o u l d  
be held t o  arise. 

If a person not in fact entitled brings land under  the :!ct. 
anii becon~es  registered as proprietor. his registel-ed title \r-ill. if 
he is not affected' b!- fraud, displace the legal title of the  previous 
t rue owner. and  it is clearl!. the intention of the .!ct t h a t  he sho l~ ld  
also have the beneficial interest. On ordinar!- 11rincii31es of equity, 
on the  other hand. a person n-llc) acquires a ;egal title which 
another  person should have \vi11 be treated a >  a trustee for tha t  
other: a n d  on this principle. i f  -4 obtained a registercci title \ ~ - I i e ~ - e  

11-as the  t rue olvner. A \vould he held t o  be a trustee for S. 
B u t  this is contrar! t o  the intention (,i t l ~ e  :\ct. ancl thel-efo1.e tlie . - general equitable principle does not appl!. in this case. I his is 
clearly laid down in .4ssetr Co. :I. . Z l t > r ~  Roihi i 11')O.j I -1.C'. 176). 
"Then it is contended tha t  a registered owner may  hold as trustee 
and  be compelled t o  execute the trrists stihjecn t o  n.Iiic11 he holcls. 
r .  I his is t rue ;  for although trusts are kept off the register. a l - e ~ i s -  
terecl owner may  not be beneficially entitled to  the lands registered 
in his name. B u t  i f  the alleged cestui q u e  trust is a rival claimant, 
who can prove n o  t rust  apar t  from his o1I.n alleged ownership, 
it is plain tha t  t o  t reat  hinl as  a cestui que  t rust  is t o  destroy all 
benefit from registration. Here the plaintiffs set up  a n  adverse 
title and  nothing else; and  t c  holtl in their fa\-our t h a t  there is 
a n y  resulting o r  other  t rust  entitling them to tlie property is, in  
their Lordships' opinion, t o  d o  the 1-er!- thiny 17-liich registration 
is designed to prevent" (13. 204). 

This is clearly the ~ ~ o s i t i o n  in the case of initial registration, 
and  mus t  also apply t o  the case of the b m a  fide purchaser for 
value, n-ho is clearl!- intended b!- the . k t  to  take the beneficial 
interest, and  n-hose title overrides the  title of a11 unregistered 
par ty  w h o  might have enforced a n  interest against the  vendor 
registered through f raud  or  error. 

Where  on the  other  hand the  protecting provisions of the  Act 
d o  not apply, i.e. in cases of fraud, error, wrong description, 
voluntary transfer,  o r  mala fide purchase, the  competing interest 
will continue t o  be  enforceable as a legal interest even though 
unregistered, so tha t  n o  occasion for a constructive t rust  arises. 



These  principles. however, have not  always been applied. I n  
Kart~pa zl. Saunders ( [I9301 N.Z.L.R. 242) joint proprietors 
sold par t  of their land, and through a misconstruction of the 
instrumen: of t ransfer  the certificate of title issued to the pur- 
chaser included nlore land than it should have. His children, 
taking by  succession, were declared t o  be constructive trustees. 
for the  vcndors. I 'h is ,  it is submitted, ivaj  a n-song method oi 
dealing with the case. KJ- reason of tlie exception of wrong 
description of the  land. the certificate was not conclusive as t o  
tllc excess land. the title t o  n-hich therefore remained in the 
vendors. ?'here was conseqrlently n o  basis for declaring a con- 
structive t rust .  Apart  from this the case would appeal- t o  be one 
nicrt.l!,- of competirlg Ic?al clainii, so  tha t  in acccrdance with the  
j ~ ~ . i n c i j ~ l e  laid d o a n  in .4rrc,ts (:o. cl. Mere Roihi a t rust  could not 
he lield t o  arise, 

Siiiiil;i~-I!. in (.'aidr4~c~/! r .  K ! r r ~ l  Buitk oi AVt,rr, Soz~tlt Il'ales 
(00  S5.n-.\T-.S. 240): \!-herc I-e2istratic.n was ob ta i~ led  cinder all 
ultra vires act ( , i  irt.iiln~ption. one of' the grounds on n~hich  Roper  
C.1. in Eq. clcc.iiicil rlle case n a s  that  the l l in i s te r  who ivrongl!, 
becanle r c o i s t e ~ c J  propsictor rliust be treated as a trustee for the  
trlle olrrnc.r. l'iii; also. i t  is subnlitted. is onl!. a case of rival 
claims, ant1 thi; r round  of decision is con t~ .a ry  t o  what  was laid 
down in Arsi.t.i (ff,. ; . A\[r ' r~  Roilti. 

Ilon-evcbl- n-liese n oi rival legal claims involves some 
flilthcr elemerlt ialli112 for the irlter~rention of equity, a t rust  or 
other  equit!. nla!. be enforced against the reristercd proprietor. 
Or-dinarily, as n-:L- poirlted out.  n.here the rii.al claim has not been 
defeated it j)t'r.sist.; as  a legal claim. ancl  da lie^-e it has  been 
defcated as a l e ~ a l  claim i t  ianllot be asserted as a n  equitable 
claim: bu t  Fitii<~.a?!t~ .:. Keg i s t r c~ i .  of Ti t l r r  ( [I9021 St.R.Qd. 7;) 
is a case ~vl lere  a legal title \!.as destroyed arid n-as replaced by 
a n  equity. I n  tha t  case defective conve!-ancinic coupled \\.it11 the 
operation of ttie Statute  of I-ses created a s tate  of affairs ~ v h e r e b y  
3 trustee Ilel~i onlj- a legal estate for the life (4 tlie daughter  of 
a settlor, in t rust  f o r  hei-. and lies childsen liel~l legal remainders 
in fee simple. B!- rnis i~l ter~?~.etci t io~i  of the deed of settlement the 
trustee became registered under  the .4ct as tenant  in fee simple. 
ar;J !ie ccnr-el-eci ior a nc:niinal considel-ation t o  the daughter-. 
7'11~1s the da~ir1itc.r h.eld tlie iec simple when she should ha!-e had 
I\( ,  greater legal or- beneficial interest than  a Iiie estate. and  the  
legal estates of lier i.hild~.erl \!-ere defeated as legal estates. Never- 
theless, the trustee n-lien he became registered as  proprietor did 
so  2s  trustee for the beneficiaries under the settlement. a n d  the  
daaghte r  ~ v a s  held t o  take subject to the sauic trusts.  ( F o r  later 



proceed'ngs in this case see Hegis t~ar  of 7'itlr-s :!. (,'ro?c.le (73 
C.I,.K. 191).) 

-4part f rom these two cases the  application o f  general ecjuit- 
zbie p r i ~ i i p l e s  is too \\.ell c:;tablislicd by such cases as Barry .:I. 

Ileiil: r (!? C L.1:. 197) ;!lid .4bigail ;,. Lapin ( 119341 A.C. 191 ) 
t o  call for  anything b u t  the  summary  a t  t h e  end  of this article. 
B u t  one special situation tha t  does not arise under  tlie r e n e i i l  
l zn  n7a> be considered. 

If a ~-".oprieti;r has contracted t o  sell, or mortgage? (;r lease, 
or create a n y  othcr  legal inteyest. a n  equitable interest a~-iscs  
irnr,icdi:~tely if the contract is in 3 riting; and a court of equity . 

will, if necessary, order  the  execution of a n y  instrument  required 
t o  pass tile legal ti t le conii-nciei! for. If, ho\\e\-er,  tlie parties 
have a l ~ o  C ; \ I > C L I ~ C ~  the  ncsessal!. ilistsument. these is 11o occasion 
for an order  for specific 1-c.si~rr?,ance; bu t  whereas under  the 
gener;l lalv the  instsument will pass the legal title. in the case ( I 
land under  the  Act it will nr:t d o  s o  until it is ~.egisterecl. 'l'lle 
cluestion is whether a n  equitable interest is t o  be regarded as 
arising only under  the  contract,  (:I- I\-hetlier it can be ~-eqardc.ci 
as arising also under  a n  unregistered i n s t l - ~ ~ m e n t .  If the contract 
is in writing the effect of the ins t rumcr~t  is inlmntel-ial. B u t  i f  
it is cral,  a n d  there is n o  writing until t h r  ins t s i~mcnt  is executed. 
the  question arises whether the irlrtl.u~ncnt itself creates a n  equit!., 
o r  whether  it operates as  a ~iiernc;.~-andli~n of the contract.  
As t o  its operating as  a nien~ol-arldl~ni.  thel-e is a tio~i!,:. 
because it does not purport  t o  be a note o r  memorandum of the 
ccntract.  If the execution of tlic instsrirncnt in itself qives rise 
t o  a n  quit!. it will be on thc brc:act ge~icl.al 111-inciple that  a pe; so11 
who can get in the lepnl title t o  a n  interest has a corresponding 
equitable intcrest. \ \ 'hen there is 3 contract the right t o  slieciE!r 
pcrfc~rmance creates a n  equitable interest. \\Tlicre there is a 
mcrtgage b y  convej.ance the riplit t o  redeem gives the ~ n o r t ~ a ~ o r  
a n  equitable interest. 'I'he common element in these two cases 
is the right t3  get in the legal estate. Possession ni a recisti-able 
instrument under a 'Torrens Act gives a right t o  registration. ancl 
thereby a right, o r  a t  any  rate a pmver, t o  get in tlie legal estate. 
Accordingly the holder of a registrable instrument would appear, 
until he actually registers, t o  have a n  equitabie interest. 

H o n e v e r  the matter  is nct  c l e a ~ l y  settled b ~ \ .  authority. I n  
Barry zl. Heider (19 C.L.R. 197) Griffith C.J. seems t o  have 
taken it for granted t h a t  a n  instrument  which remains unregis- 
t e ied  g i ~ e s  rise t c  a n  equitable interest. H e  said (p.208):  "I t  
iollons t h a t  the transfer of 19th October, if  valid as  between the  
appellant and Schmidt, would have conferred upon the latter a n  
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equitable claini o r  right t o  the land in question recognised by  
t h e  Ian-". Issacs J., on the  c ther  hand,  based the existence of a n  
equitable interest on  the  contract t h a t  lay behind t h e  execution 
of tlie instrument. T h e  s tatement  of Griffith C.J. was adopted 
b y  the Privy C(:uncil in Great  W e s t  Permanent  L o a n  Co. v. 
Friesrn ( [I9251 i1.C. a t  223). B u t  in neither case was the 
question raised here considered; a n d  it is not  clear whether t h e  
instrument  was trcated as a memorandum of tlie contract! o r  as 
creatinp a n  equit!- simply because it g a l e  the party taking under  
it the p o ~ ~ - e r  t o  pet i11 the legal title. 

Tlie d i s t i n ~ t i c ~ n  is important  in the case (if a voluntary 
t:.;insfc~-. Does a 1-oluntary transferee acquire n o  proprietary 
interest until registration, o r  does he hold a n  equitable interest, 
out of which he can create equitable interests in favoui- c:.f o ther  
~ ~ c i . s o ~ i s ?  .I case that  did not exactly involve this question, b u t  
,~anlc close t o  it: is O ' K e g a n  7'. (:ommissioner of Sta?np L h t i e s  
! 1 1'),71 ( St.R.Qd. 28.3). .1 father  made  a gift of land t o  his 
<liiirl~-c~i a n d  executed the necessary transfers, ~vhicli  were in 
c f f c ~ t  deliverccl to rllr ci!ilcIi.en. ?'he father died more t h a n  two 
!.ears after the exccuticc of the  transfers, b u t  less than  two 
!.cars aftcs tllcir. isegistl.ation. S ~ ~ c c e s s i o n  d u t y  was payable i f  
tl;esc \\.as a d i s p o s ~ t i o ~ i  of tlie land within two years of tlie death.  
'l'lie Full Cour t  held that  the disposition occurred on  the 

1ivc.1-! of the transfers. not on  their registration. 
'l'liis n-as ~nerel!. a decisic;n tha t  there was a "disposition" 

ir:.i- the purposes of the  Succession Iluties Act; and  it does not 
r iccessasi l~ follon- tha t  the children must he treated as  having 
L C  ( juirv~l  211 equitable estate until registration. I-low-ever in 
Ilr re S l z a ~ p e  ( I19441 St.R.Qd. 26, 3 5 )  Philp J .  treated a n  unreg- 
istered vo lun ta~q-  transfer t o  trustees as  being a n  equitable 
transfer.  Cf. Ho/ t  ,:I. Hcalizcrfieid Trust Ltd.  ( 1 19321 2 K.B. I ) ,  
h'r Fr ) ,  ( [I9461 Ch. 312), and  R e  Kore ( 119491 Ch.  78).  

SL-IIII .~RY OF I'OSITIOS AS .ro IQC' ITIES.  

'I'he coliibi~icd effect of the indefeasibilit!. provisions of the 
-1.:~ and  the  provisions relating t o  equitable interests m a y  be 
:urnnied u p  as  folloi~-s : 

1 .  071 initial registration. 
( a )  A proprietor subject t o  a n  express t rus t  before registra- 

ti[ n \\;I1 leniain bubject t o  the t rust  af ter  the  land lias been 
! ~ ~ o u p l : ~  i!niler the  *4ct. 

(1:) I.:cluall!-, a j'soprietor subject t o  implied or constsuctive 
trusts befol-e registration (e.g. arising out  of a contract of sale) 
n-ill remain subject to the  same trusts after registration. 'l'here 
reems to i7e I:(; g1~11inci for distinguishing such trusts i r c m  express 



trusts.  ir-hether the!- arose out of the prc;prietor's own act>. o r  n-ci-t 

binding on  him under the doctrine ot  notice. 
( c )  T h e  acquisition of a title b y  repistratio11 will not in itself 

be sufficient t o  create a t rust  where tt1e1.z a re  n o  special ciiian;- 
stances previotisl!- existing (e.g, agent!-) n-hich impose on t!:? 

person c:btaininp repistlation a special tiiiuciar!- character-. 
( d )  A person acquiring a legal title for the first time s...ii 

repistratiorl takes subject t o  a t rust  ii there a re  special zil-criir- 
stances i~l lposing on him a fiduciary character.  

2 .  .4iter ri:i.rtr.utio~l utld beior,. trclririt~r. 
T h e  ordinar->- rriles as to  equitie3 :ippl!-. F;qi~ities \ \ - i l l  :iris? 

against a proprietor b!- reason o f  Il ia  o\r-11 acts just as in thcb i : i r ?  

of land under  the general law. 
3 .  On tral iqrr  frottz a regirtt,rc.d r o p r i t . ! o r . .  
( a )  A voluntary transferee is bound  I)!- all eiluiiics enfc:ic.i.- 

able agnirist the transferor. 
( b )  :I p ~ ~ r c h a s e r  for value is 110t I jo~~nc l  11). an t.quir!- <I.- 

forceable against the transferor, n11ethe1. he had notice oi  it 0:- 

not. unless his conduct in securiny 3 t ~ . ; i l l ~ f t . ~  i~ l \ -o lv~cI  : i i l i l . ~ :  

f raud against the holder of the  equit!.. 
( c )  id transferee taking in a fiJ~~zicil.!- capai,it!- (e.?. :s: 

. . 
agent)  takes subject t o  the equities :rl-l;iny o,l-ipin;tli>- a p a i n - i  
him in accordance tvith the ordinar!- rules o i  ecl~~it!-. 

( d )  A transferee taking b y  mistake take.; sr i l~jci t  to  5 i i i . i .  

equities as arise under the ordinar!- eqr~i t :~ble  iloctr-i~lt.. :L. i 

mistake. 
(e) A bona fide purchaser for vaiue \rill not be Ileltl t o  k ) i  :r 

trustee for a person whose legal title is c lefeat~i l  I,!. the, tr:~n;fct.. 

O n  the  varions submissions made  t,a~-lier i l l  this article. ti!2 
extent of the  indefeasibility conferre<\ h!- the prc:.visionz of t i i t  
7'orrens Act ma!- be s11mnled u p  as iollotr-s:- 

1. Intere-rt for ri,hic-l~ Registered c1.r E'ropriztor. 
( a )  When land is first brought rilliier the Act thca persl~i l  

registered has a n  indefeasible title ( i )  i f  t he  application is penuinz 
and  nc:t a forger!-. (ii)  i f  the application is not fraudulent.  ( i i i i  

in so  far as  there is n o  ~vl-ong descriptio11 of the land. 
If these conditio~ls a re  fulfilled it is immaterial tha t  tile 

applicant did not have a valid title p~eviousl!-. 
( b )  ,4 purchaser mortgagee etc. f rom a registered proprietc>i 

(or  from a sherifi executing a writ of execution) has a n  iniie- 
feasible title if ( i )  the instrument  b y  which he acquires is a valid 
instrunlent,  i i i)  he takes ho71n fide. I i  these conditio~ls a l e  ilul- 
filled it  is immaterial tha t  the proprietor frcln whom he took did 



not  have a valid title. 1-1 pesson taking by virtue of some over- 
riding polver ( e . ~  governmental power of resumption) has a n  
indefeasible title i f  t he  po\ver is validly exercised; b u t  if the  
;~raceedings are  directed against a registered proprietor who is 
not  the  t rue owner, the!- Inay in some cases thereby be  invalid. 

Substantially, a bona fide applicant securing initial regis- 
t ra t ion a n d  a bona fide purchaser for value a re  in the  same 
vositiion. 

( c )  111 other  cases the position is as  under  the  general law: 
rlle p u - s o n  rrgistci-eel yctc a valid title only i f  his predecessor's 
ritle a n d  the instrument by which he took were valid. 

2. Other ~ ~ n r ~ ~ i s t f r ~ d  Lrgal I7ltere.r~~. 

(cn l~ablc  of co-cx is t in~  nit11 registered ~ ~ r o p r i e t o r ' s  interest).  

( a )  On h~ill:,'il~~ latld 1:uder the A r t .  r\ propsieto~. takes 
i r e c  a n y  s n c l ~  i i~tzscst  except in the  folio\\-iilg cases:- 

ci) MTliere it  11-as kepr off the register b!- the  fraud of  the  
;;1~1'licant 01- through e1.1-or in the Titles Office; 

b i i )   lie^-c it is 11-ithin t h t  list of interests specifically saved 
from being o\-esriden. e.g. short tenancies and  easements; 

iii) \\'lici-e it is a n  inte~-est  enforceable under another  over- 
sicling statute. 

( h )  .4{ir1. d ~ ~ u / i z i ; ~  i o i d r i  ~ J I C  Act .  ;\ i.soprietnr takes free 
i b i  such intcrcst:: except in the folloxing cases:- 

i )  \\-liere the  interest. being one tha t  can be created n-ithout 
registration, \\-as cre2ted by  t h e  proprietor himself. o r  b!- 
a predecessor iri title f rom whom he  deril-es otherwise than 
as  or through a hona fide purchaser for value; 

i i )  \\'hei-e the intcre-t. being one t h a t  can arise without regis- 
tration, is of a class \vliich according t o  the provisions of 
t!ic .\ct or other legislation is enforceable against all pro- 
prietors including bona fide purchasers for value; e.g. the  
inrescat of a tc:iarit in possession, o r  a s ta tutory charge. 

. .. 
! ! i )  \\-liere the interest, ha\-ing been registered, was removed 

iron1 the register 13!- f raud  or  error. and t h e  present pro- 
prietor did not become registered after such removal 
either a s  o r  through a bona fide purchaser for value. 

i .  Eilliities. 

:I registered prc/prietor rakes free isom equities t h a t  mould 
'rc enforceable under  the general Ian--- 

t i )  if the  person claiming the equity is no inore t h a n  a rival 
claimant t o  the  legal ti t le; 
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( i i )  i f  the proprietor is a purchaser for value without frautl, 
2nd the equity arose originllly against a predecessor i l l  

tide. 

Ot l i e~wise  thc- ordinary principles of equity apply. 
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