
'I'lie tl-aditional tiistaste of BI-itish j~idgcs fol- ansn.ei.ini,. I]! i'o- 

11ietic;~l cluestions n-as given voice by the  majority of the I-liyh 
Cour t  in Alrstralian Boot 'l'rades E m p l o y e e s '  Fcderatici?~ .:,, 'l'lic 
C ~ r , ~ i i ~ c i ~ l : ~ ~ c a / t / z ' .  7'he union a n d  a branch secretary b1.01iyllt the 
huit against tlie C o ~ n m o n ~ v e a l t h .  the :lt tos~ley-Genclxl.  a11,l [lie 
\ I :  ' .  
. ,:lister lor Labotii- ior a declaration tha t  s. 76 of the Conciiicition 
: i ~ i c i  A \~-b i t ra t ion  ,let 1904-1951 was invalid and  a n  injunction 
restl-aining the  d e i c ~ i d a n t s  from enforcing the section against a n y  
servant.  agent,  or officer of the  union. Sec. i d ,  enacted in 1051. 
was designed to prevent union officers from encouraging .;trikes 
ri l  "go s lon" ~nct l iods o r  other  conduct by e r n p l q e e s  in bl-caacli of. 
or calculateel to  c:\,at~-llct the  operation of, a n  industrial a ~ v a r d .  :I 
\viclc varier!. of c c ~ n d l ~ c t  of that  kind b!- linic.,~i ofiicers \ \ a >  111ac1c 
~xrnisl!al>le b!. fine. No  prosecution under  the section n-as ~ ~ ~ i l i l i ~ i i .  

( , I  t l~reatenccl a?ain\t an?- officer tlic plaintiff 111iio11. 

I>isc,n C.J. 31111 Fullagar J .  \\-ere ~ ~ s e p a ~ - u l  t o  clc.clai-e !list 
tlie sectic,n. in its ~ n n i n  features, was a valid Ian., t > ~ i l  I!>': or!;cr 
,j~ltli.es. \\-ebb 1.. Kit to  J.. and '1'a~Ic:r J . ,  ileclined t o  an. ; \ ie~-  any  
of tlie iiucstioiis in the case s tated b y  Ful lagar  J .  for the F1.111 
Court .  'I'lie majority took the  view tha t  as tliere n-as no c\ ide~lcc: 
tlint tlie pl-e>tXnt iictivities of the officers ol t h e  unic:n were in an) .  

\\.a!- Iiampered b!- tht. r.rovisic,ns of e .  7 8 ,  tlie questic;.n raised \\-as 
;I rile~-el!. abstract (11 li!~pothetical clne which, as in the ca-e of 

/ . i i ~ ( i  l'urX~ / , td.  7'. l ' i l , ~  (:07n77z(>i1:~ealt/z'. sliould not be cc;n,iclc~.eil. 

.2ltli<;t1gli thel-e is a long line of  respectable authorit!,, both 
i r l  I~;~iplaiicI and  in .lustralia.  for caul-ts' declining t o  rescilve i i ?  1'0- 
rl~etical ~ ~ r o t ~ l c m s ,  in iZustralia the  High Cour t  has  tended LO he 
\.el!. libel-al in entertaining suits clairni~lg declarations of invalidity 
oi lcpislation under  the  Federal  Constitution. As Fullayal- 1. sqitl 
~ J I  tlic case under  I-evic.\v. "Suits not gla~-ingly dissimilar in char- 
nctcr have been entertained on ver!- many  similar occasic~ns in the 
l>a>t." Such suits have been allox\-ed even a t  a stage before a n y  
steps have been taken t o  put  t h e  impugned legislation into opera- 
tion:'. ant1 even indeetl before the  A'ct has been proclaimed4. i\s 
La tham C.J. said in ?'oou~,oomba Foz~? ldry  Pty.  Ltcl'. :I. ?'lit' ( . ' O ~ I -  

molrrc,c~altli'. "It is now. I think, t c o  late t o  contend that a Ivl-.on 

1.  [I9541 A.L.R. 3-71. 2.  (102.;) .i2 C.L.R. 596. 
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4. Piiarmacrutical R r i i 6 t s  Case (1915) 71 C.L.R. 237. 
5 .  (19453 71 C.LR. 515 a t  570. 



who is, o r  in the inimediate future probably will be, affected in  
his l \ c ~ - ~ o n  or  property by  Common\real th legislation a l leged . to  b e  
~ i n c o n ~ t i t t ~ t i o ~ i a l  has not a cause of action in this C o u r t  for a 
clec.l:t~-ation that  tlie legislation is invalid." 

I t  is clear. then,  t h a t  the  Cour t  has  often considered ques- 
tion; \I hich a r e  Iiypothetical in thc sense tliat the interests of t h e  
plairitiff a re  affected only i f  a n d  when the legislation is pu t  in to  
operaticn. However. in this context t h e  important  words of 
L a t h a ~ i i  C.J.'s dicturn ma)- be itnlicised thus :  "'. . . . a person w h o  
is ,  rli- i r i  the immediate f u t u r ~  probably :(,ill be ,  affected in his 
person or  property . . ." I n  t h e  cases cited above, as  a matter  of 
public knowledge if not  of actual evidence, it was clear e ~ i o u g h  
tha t  the  interests of the plaintiffs probably would be  affected in 
tlie imlziediate future. T h a t  was perhaps not sol clear in the case 
under  review. 

. 7  I his case leaves open the  question on which there was a dif-  
ference of 0pinic.n between L a t h a m  C.J. a n d  'llYilliams J. on t h e  
one hand,  a n d  Starke and Dixon JJ .  on the other, in Crouciz 71. 

Tile ( . 'o~nmo~zwealth(~! whether tlie fact tha t  a pi-osecutiun has been 
instituted against the, plaintiff gives hi111 sufficient locus standi to 
sue for a declaration of invalidity of the iegislation. K i t t o  J ,  was  
emphatic  t h a t  a n  injunction, could not be  claimed in such circum- 
stancesi, bu t  n o  definite pronouncement was made. b y  a n y  of t h e  
juclpes on the question s o  fa r  as  a mere declaration is concerned, 
though it would seem t o  be implicit in W e b b  J.'s judgment t h a t  
he would regard the launching c.f a prosecution as  providing suf- 
ficient locus standi. 

R o s s  ;\SI)EKSOS* 

CONTRACT. 

For711trt ion o j  u l,71zilateral Coz t  rnct. 

'I lie ('unilateral" ccntract ( t o  use a convenient b u t  misleading 
r1nie1-ican tern1 t o  dcscribe a contract which from its irlception is 
full!. executed on  one side: the (:aiholic Smoke Uall Case' im- 
~neciizitcly leaps t o  mind)  is a ianliliar type which has certain 
incitients peculiar t o  itself. T1ie nature a n d  the  essential elements 
of tlic contract have received considerable exposition from writers 
of tclxt-bt:oks and  jo111.nal articlc.. 'rlie leacling judicial exposition 
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