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Principles of statutory interpretation have been laid down 
in thousands of cases, and the dicta in the cases have been col- 
lected into an elaborate system by text-writers. But for all this 
the lower courts continue to  fall into error, or  at any rate are 
often overruled by higher courts: and the members of the h i g h c ~ t  
courts continue to  disagree wi th  one another as to the meaning 
of enactments which they are called upon to interpret. In some 
cases where the draftsman has failed to say clearly even what  
he was trying to say, disagreement as to  what  he was driving 
at is t o  be expected. For example, in S t .  Aubyn u. Attornc[l- 
General 1 [ 1 9 5 2 1 A.C.  1 5 ) . where some of the provisions in 
question wcre described by Lord Simonds as being "of unrivalled 
complexity and difficulty and couched in language so tortuous 
and obscure that  I am tempted to  reject them as meaningless," 
i t  is not  surprising that  the trial judge was reversed by the 
Court  of Appeal, and the Court  o f  Appeal by the House of 
Lords. But even in this case the full  extent of the disagreement 
ion  three of the points that  arose the House divided three-two 
in three different combinations, each member being in the 
minority on one or  other of the points)  was not due merely to  
the obscurity of the language. I n  this and in other cases there 
are disagreements that  cannot be explained by  the ineptness o f  
the draftsman. or, furthermore, by  any explicit difference 
of opinion as to the general canons of  interpretation. There  is 
something else which is merely implicit in the reasoning of the 
judges, and which is not dealt wi th  in the textbooks. Nor.  
so far as the writer is aware, is it discussed in the periodical 
literature, which runs more to  general criticism than to  analysis 
of differences of opinion occurring in  articular cases. 

A good starting point for a detailed inquiry is Georqe 
Wirnpey 8 Co. Ld. u. British Ouerseas Corporation ( [ 195 5 1 
A . C . 1 6 9 ) .  In  this case the cause of disagreement was clearly 
a difference in the method of approach by different members 
of the House of Lords to the construction of a statutory pro- 
vision. An obvious ' l ine of further inquiry is t o  see h o w  far 
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the samc difference in  approach explains  other  cases of disagree- 
ment  i n  the House of Lords .  B u t  there are numerous  recent 
cases i n  which  the  House of L o r d s  ( i n  various combinat ions 
of its members )  has  unanimous ly  reversed the  C o u r t  o f  Appea l  
o r  the  C o u r t  of Session, a n d  th i s  suggests the existence of one  
or  morc methods  of approach in the  lower courts t h a t  are no t  
t o  be f o u n d  in the  House of L o r d s ,  a n d  a t  the  same t ime a 
considerable degree of un i formi ty  o f  approacl1 in  the  House of 
1.ords. 

. l 'o pursue thi5 matter  one may take the  decisions of the  
HOUSL, ol 1-ord5 over the last f e w  years and  inquire  f i rs t ly .  w h a t  
is the general a t t i tude ( i n  so  fa r  as one exis ts)  of the present 
~ l n d  recent members of the Housc of 1-ords t o  a problem of 
constructic:n, secondly, whether ,  where there has been disagree- 
mcnt ~vitl3in the Housc o f  L o r d s ,  the reason for  it  is the samc 
as appears in \\ ' in?prl/ 's Ctrse, a n d  th i rd ly .  ~vhct1,er t l ~ c  cascs in 
whicll t l 1 ~  Flousc ot 1.ords has revcrscd [hi. C o u r t  of Appeal 
o r  tllc (:o~irt o f  S ~ x s i o n  s l low a n y  consistent diffcrcncc of a n -  
~x-o.ic!> bctu.i.cn t l ~ c  lourer courts  a n d  the House of Lords .  Pr ivy  
C o ~ i n c i l  dccisions c o ~ i l d  be studied in relation t o  the  first a n d  
third of t l~esc  qu i~s t ions ,  b u t  are less useful t h a n  House of L o r d s  
dccisions since any dicsent is n o t  disclosed. 

I t  is ~ , r o p o \ ~ t i  to deal a t  this  stage main ly  w i t h  \\'irn;~ey'a 
(;t~,$i' .  and  t o  pursuc the fu r ther  inqui ry  in a second part  o f  th i s  
a r t ~ c l c :  but  the main impressions t o  be go t  f r o m  the  recent 
d e ~ i s i o n s  can be indicated briefly. 

Firs t ly ,  i t  is clcar t h a t  a "literal" as distinct f r o m  a "liberal" 
.ippro.icl~ dominates  the  House o f  Lords .  I t  operates most  r igidly.  
o I  course, in the construct ion of tax ing  Acts. which  i n  recent 
\,c.ars have providcd nearly half o f  the  s ta tu tory  interpretat ion 
c ~ s c s  in  the I-Iousc o f  Lords ,  ?'he a t t i tude  i n  these cases is ind i -  
c ~ t c d  b y  a dictum o f  L o r d  S i m o n d s  i n  S t .  Arihyn  0. A t t o r n e y -  
(;i~nc~ral I siiprcl ! . H e  refers t o  " the constant  refrain of learned 
counsel f o r  thc (:rown t h a t  this  o r  t h a t  is just the  t ransact ion 
at which  this  o r  t h a t  section is aimed," and  goes o n :  " T h e  
question is not  w h a t  transaction the  section is, according t o  some 
alleged general purpose, aimed b u t  w h a t  t ransact ion its Ian-  
guagt,, according t o  i ts natural  meaning,  fair ly  a n d  squarely 
l>its."l B u t  a n  almost cqually strict a t t i tude  is adopted in o ther  
cases by a11 tllc mcmbcrs o f  the House,  a n d  this  accounts f o r  a 

1 .  Hut even this attitude leaves some room fo r  disagtcement. T h e  point  he 
was discussing was whether a person w h o  had paid money to a compAny 
for  shares had "made t o  a company . . a transfer of any propertv." O n  
this point the House divided three- two.  



s~lrprising proportion of unanimous decisions. In any case car- 
ried as far as the House of Lords one might reasonably expect 
some difference of opinion: and yet of the 28  decisions involv- 
ing statutory interpretation reported in the Law Reports from 
1952  to the time of writing, 2 1 were unanimous. Furthermore, 
in 1 0  of the 28 decisions the House of Lords reversed the Cour t  
of Appeal or the Court  of Session, and of these 10 reversals 
7 were unanimous. I n  one case, Richurd Thomas  8 Ra1dt~'in's 
Ld.  L;. Cummings (119551 A . C . 3 2 1 ) 2  the Court  of Appeal 
construed words too literally even for the House of Lords:  but  
on most occasions the lower court was reversed because it put  
on the words in question a meaning which it considered would 
avoid anomalies or injustice or  give effect t o  what  it conceived 
to be the general purpose of the legislation, whereas the House 
of Lords has consistently preferred to apply the plain or  literal 
meaning of the words whatever the result might be. T h u s  in 
East End  Dwellings u. Finsbrcry Bororcgh Council ( 1  1951 1 ,  
1 K.B. 4 4 1 ;  119521 A.C .  109)3Bucl tn i l l  I..J. said: - 

"We have, therefore, t o  apply the words of the scc- 
tion as best we can, being guided in the main by the 
natural meaning of the words, and at the same time .not 
giving to  them a meaning which would be plainly un-  
reasonable or contrary t o  the general spirit of the appro- 
priate legislation." 

In  their decision in this case the majority of the Cour t  of 
Appeal (Singleton L . J .  dissented) were plainly influenced by 
what  they considered to  be the general principle of the legis- 
lation; but the House of  Lords unamimously reversed their 
decision, applying what  it took to  be the plain meaning of  

.! A workman helping to  repair a machine (from which the fence had bcen 
removed) injured his hand while moving by hand one part of  the 
machine in order to  make another part turn over. T h e  C .A.  held the 
employer liable for  breach of statutory duty to  keep all fencing or  other 
safeguards in position "while the parts required t o  be fenced or  s,lle- 
guarded are in motion or  in use." 

3. T h e  owner o f  J. block of  dwellings totally destroyed by enemy action 
was entitled to  compensation on  the basis of "the value which it would 
have if the whole o f  the damage had been made good" at  a relevant date. 
IF a new building had been erected the standard rents applicable to the 
o ld  building would not have applied t o  i t ,  and the value would thus 
have been higher than the value of a similar building subject to  the 
old standard rents. T h e  Court  of Appeal held that the appropriate com- 
pensation was the lower value the building woud have had if the old 
standard rents had applied as they did in the case of the destroyed 
building, They  read the section as i f  it had provided for the value which 
the interest would have had if the damage had not been done. T h e  
House o l  Lords held that on  the plain meaning of the words the higher 
value must be taken as the basis of compensation. 
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the words, though at  the same time being more astute than 
the Court  of Appeal to find reasons w h y  the result of a literal 
interpretation might have been intended. Dicta from t w o  of 
the judgments may be contrasted wi th  that  of Bucknill L.,J. 
quoted above. Lord Porter said: 

"The  primary duty  of a tribunal is t o  construe the 
section, and if, upon the reading of its terms, it bears in 
its wording a plain meaning, the fact that  an  unsuspected 
result is occasioned is n o  reason for rejecting the obvious 
meaning and substituting something which might be con- 
cc~ved to  be that  which Parliament would be more likely 
to Intend to brlng about." 

Lord Asquith said: 

"If the meaning of those words were cryptic or equi- 
vocal it would n o  doubt be permissible to  interpret them 
in tlw light of a number of extrinsic considerations, in-  
cluding any scheme or policy which could be spelt out 
of this complex of legislation: and any anomalies which 
might follo\rl from one construction and be avoided by  
another. . . . . Yet that  meaning is the logical starting 
point:  and is in my  view in this case so plain, that  none 
of these extrinsic factors can properly be invoked to repel 
or qualify it."4 

Occasionally, l~owcvcr,  some members of the House of 
Lords have, where t w o  interpretations seemed reasonably open. 
been ready to  prefer the meaning that  gave a reasonable result. 
and this accounted for the dissent of Lords Oaksey and Porter 
in the reversal of the Court  of Appeal decision in London Corp-  
orution L..  Cusach-Smith ( 1 19551 A.C.337 ) 5 and appears also 
in \\'in?pey's Cusc, t o  be considered in detail shortly. 

4.  Note tllc opinion of 1,ord S i ~ n o n d s  in  Kirkn,ess u. J o h n  Hudson U 
<:o. 1-tti. ( [ 1 9 5 5 1  L\\'.I..R. I 1 3 5 )  that  a difference of judicial opinion .ib 

t o  thc meaning of words  docs no t  entitle an individual judge, who  
forms a clear opinion as t o  thcir meaning. t o  say that  therc is an 
. imhig~u ty .  

5. Scction 1 1 0  of t1)c T o w n  and Coun t ry  Planning Act 1 0 4 7  defincd 
' c ~ w n c r ' '  .is a pcrson w h o  "is cntitled t o  reccivc the rack rcnt of t l ~  
I.ind o r ,  whcrc the land is not  let at a rack rent,  would bc so entitlcd 
if it werc so Ict." In  thiq case land was lct by J frecholdcr, but a t  

less than a rack rent. In  such a case the words  "if it were so Ict" rnig11r 
refcr to  tl:c actual lctting, to  be treated as if it had bcen ;I lctting at .i 

rack rcnr instedd of a lower rcnt,  i n  which case the freeholder would bc 
the o w n c r :  o r  they might rcfer t o  a hypothetical letting, by the pcrson 

\vho was  in  the position t o  Ict a t  a rack rent,  i.c, thc lessec in this case 
ivho could sublet at a rack rent. T h e  major i ty  adopted the latter vicw 
and held that  the lcsscc and not  the freeholder was the owncr .  



W e  come now to  the differences of approach that  csist 
in chc House of 1,ords and occasionally lead t o  dissenting opin- 
ions there, as in I l ' i rnpcy 's  Case. T h i s  case was concerned wit11 
the construction of s .6 ( 1 ) ( c )  of the L a w  Reform (Married 
Women and ?'ortfeasc~rs) Act. 1015 .  So  far as relevant the 
\ubscction reads:- 

' Where damage is suffered by any person as a result 
of '1 tort ( whether a crime o r  no t )  - 

( a )  judgment recovered agalnst any tortfcasor llablc 111 

respect of that  damage shall no t  be a bar to  an action agalnst 
any other person w h o  would.  if  sued, have been llablc a\ 
a joint tortfessor In respect of the same damage. 

i c )  any tortfeasor liable in respect of that  damagc 
may recover contribution from any other tortfeasor w h o  
IS ,  or  would if sued have been, llablc in respect of the 
same damagc, whether as a l o ~ n t  tortfeasor or otherwise 

" 

Before this Act was passed if a person recovered judgment 
against one joint tortfeasor his cause of action merged in thc 
judgment, and he could not  thereaftcr sue another tortfeasor 
w h o  would have been jointly liable with him. Section 6 (1 
( a )  abolishes this rule. Furthermort,, where t w o  tortfcasors 
caused the same damage, whether by joint action or not ,  it was 
possible for one of them to  be made to  bear the whole burden 
of compensation t o  the injured person. T h u s  if P suffered 
damage through negligence by A and by B, P could sue either 
A or B and recover in full f rom the one sued: and i f  he sued 
and recovered judgment against both he could execute his judg- 
ment in full against one only.  I n  both cases, if A paid he could 
not  obtain any contribution f rom B Section 6 ( 1 ) i c )  affects 
these rules. 

I t  alters the common law by giving A a right t o  contri- 
bution from B, but its wording does not  clearly show a design 
t o  cover some of the special cases that  may arise: e.g. where B 
can plead a limitation statute against P at the time when A 
is sued or when he seeks contribution iron1 B :  where A has 
admitted liability and settled wi th  P: where P and B are hus- 
band and wife and so cannot sue one another in to r t ;6  where 
A and B are husband and wife.  and where P s u e  B as well as A .  

h T h i s  caso is covered by s. 7 of the Queensland L a w  Reform ( ' I o r t  
feasors Contr ibut ion,  ,Con t r ibu to ry  Negligence, a n d  Division of Chat te ls)  
Act of 1 9 5 2  
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hut fails against him (whether by collusion or no t )  because of 
failure to give a required notice, or on some other procedural 
ground, or by mishandling his case. 

Wirnpey's Case raised the question of the effect of a limita- 
tion statute. There was a collision between t w o  vehicles owned 
by Wimpeys and B.O.A.C.  respectively. Littlewood, an em- 
ployee of B.O.A.C.  travelling in their vehicle, was injured: and 
more than a year later he commenced an action against Wimpeys. 
Wimpeys issued a third party notice to  B.O.A.C. claiming con- 
tribution and indemnity, and later Littlewood joined B.O.A.C.  
as defendants. A t  the trial Parker J. gave judgment for  Little- 
wood against Wimpeys, but  as against Litrlewood B.O.A.C.  
successfully pleaded the Limitation Act 1939, under which, as 
under the legislation it replaced, the limitation period for actions 
against a public ~ u t h o r i t y  is one year. (Littlewood had becn 
advised that B.O.A.C.  was not a public authority.)  In  the 
third party proceedings Parker J. held that s. 6 ( 1 )  ( c )  did not 
cover the case u,here the party from w h o m  contribution is 
sought has becn sucd and held not  liable. so that  \'impeys 
failed in their claim against B.O.A.C. 

O n  the contribution issue Wimpeys appealed to the Court 
of Appcal, which by a majority (Singleton and Morris L.J.J., 
Dcnning 1-.J. dissenting) upheld the decision of Parbcr J .  I - h c  
majority held t h ~ t  the word "liable" in the phrase "who is. 
01- would if sued have been, liable" must mean "held liable." 
-1'hey further heltl that  the words could not be construed as 
covcring a person ~ v h o  has been sued and held not liable. As 
Morris L.J. put i t ,  the words "if sued" "postulate the case of 
someone u.110 has not been sued." Consequently \fTimpeys could 
not recover contribution from B . O . A . C . ,  w h o  having been sued 
were not within the second limb of the provision, and having 
becn held not liable were also not within the first limb. 

Dcnning I..J. dissented, taking the view that  "liablc" 
nicant "responsible. in law," so that special defences did not 
affect liability to  contribution. Alternatively, if "liable" meant 
' held liablc." hc held that  the words " i f  sued" should be read 
as meaning if sucd at the time when the cause of action arose. 

By a majority of three to  t w o  the House of Lords upheld 
thc decision of thc Court  of Appeal. Lord Simonds was one of 
the majority and expressed his reasons quite briefly. As to  the 
meaning of "liable" in the phrase "would if sued have been 
liable," he said: "I think it is plain beyond argument that  i t  



means held liable in judgment. No other meaning can rcason,ibly 
bc attributed t o  it in the context 'would if sued have bccn.' f o r  
these words make a suit thc condition of liability." 

He then stated the question as follows: "Contribution is 
recoverable from one w h o  in an actual suit by  the injured man 
has been held liable by  judgment:  it  is recoverable f rom one 
who,  if sued, would in that  hypothetical suit have been held 
liable. Is it also recoverable f rom one w h o  has bccn actually 
sued by the injured man  and held no t  liable!" He pointed out 
that  the question would arise not  only where, as here, the Limi- 
tation Act had been successfully pleaded, but  also where thc 
claimant tortfeasor alleged that  the defence, though it succeeded 
on the merits, was successful only because the case had becn 
inadequately presented o r  even because the judge o r  jury had 
taken a wrong view of it. A construction leading to  such a result 
should only  be accepted if the language fairly admitted of n o  
other meaning: 

"But so far f rom this being the case, in m y  opinion 
the subsection plainly contemplates t w o  classes only of 
persons f rom whom contribution can be claimed, viz. 
those w h o  have been sued and those who have not  becn 
sued but  would ,  if sued, be held liable. If the intention 
had been t o  include a third class of persons who,  having 
been already sued and found not liable, might yet in hypo-  
thetical proceedings be sued 3 second time and then found 
liable (an extravagant intention, as it appears t o  me, to  
impute t o  the legislature) I should have expected t o  find 
it expressed in clear and appropriate language. No t  only is 
it not  so expressed, but  on  the contrary 1 find in the 
words actually used the clear indication that  the class of 
persons w h o  'if sued would have been liable' docs not 
include persons who ,  having becn sued have becn held not 
liable. As Morris L.J. aptly puts i t ,  the words 'if sued' 
postulate the case of someone w h o  has not  been sued 

" 

T h i s  judgment, i t  is suggested, illustrates the line of ap-  
proach which seeks t o  give t o  the words used the meaning or 
scope which was in the mind of the draftsman when he chose 
them, o r  in the minds o f  the members of the legislature when 
they considered them. Lord  Simonds did not  construe the words 
in the light of what  would have been the probable attitude of 
the legislature or would have been a reasonable or just provision 
as t o  this unforeseen case. He looked for what ,  judging by the 
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words used, was actually in the mind of the draftsman o r  the 
members of the legislature. When they used the words "would 
it sued havc been liable" they could not have intended to  cover 
the case of a person sued and held not liable, for if they had 
they would have used other and more appropriate words. O n  
the other hand he did not ignore the question of reasonableness, 
for he would accept a construction involving a reconsideration 
of the merits ( fo r  the purposes of  the hypothetical action) only 
if the language fairly admitted of n o  other meaning. But this 
alzo, it is suggested, though he did not clearly state i t ,  was on  
t l ~ c  probability that the draftsman and legislature did not actually 
havc in mind something contrary to  ordinary principles. 

Lord 7'ucker's view was similar, in that  the construction 
approved by the majority of the Cour t  of Appeal appeared to  
him ' to glve cficct to the nhtural meaning of the subsection 
read as a \vI101c." Referring t o  the argument that ,  as the judg- 
ment in favour o f  the person from whom contribution was 
cla~med was not rcs judicata, there was no impediment to  his 
being b roug l~ t  nii t l~in the second limb of the subsection, he said: 

"My Lords, this seems to me to  d o  violence to  language 
which is tolerably plain-albeit inapt to  cover a situation 
clearly never envisaged by those responsible for its enact- 
ment. I t  is to be remembered that  this Act is giving to the 
claimant in a new cause of action against thc contributor 
which did not previously exist, and it would,  in my view, re- 
quire very clear language to  lead to  the conclusion that  in 
addition to the categories consisting of ( I )  those sued and 
Ileld liable, and 1 2 )  those not sued but  who ,  if sued, would 
havc been held liable, there is t o  be added a third class con- 
sisting of t l~ose w h o  have been sued and held not liable but 
w h o  may now kc proved liable in further proceedings." 

T h u s  I.ord Tucker,  like Lord Simonds, was disinclined 
t o  give to  the words an extended meaning involving a result 
\ v l~ ic l~  hc thought thc Iegislature was unlikely to  have intended. 
Jlvcn apart from this, as already indicated, he considered that  
the narrowcr meaning was the natural meaning of the words. 
" l 'he  words ' i f  sued' necessarily involve a contrast between those 
~ v l ~ o  have becn sued and those w h o  have not been sued and 
cannot, in my view, l:c read so as t o  include persons w h o  have 
becn sued." 

1-ord Reid agre~.d with Lord Simonds and Lord Tucker 
that B.O.A.C. were not liable to  contribution, but  not for thc 



zame reasons. l l e  agrecd that  the word liable meant liable by 
judgment. If one tortfeasor is held liable the first question is 
whether the second tortfeasor has been hcld liable. If he has. 
and the other conditions of the section are satisfied, he is liable 
to contribute. If he has not ,  the further question must be asked: 
would he if sued have been held liable? There  are many cases 
where this question as it stands cannot bc answered Yes or  No. 
I t  depends on  the time at  which the second person is considered 
to be sued in the hypothetical action. T h i s  might be immedi- 
ately after the damage was suffered, o r  when the first tortfeasor 
was sued, or when the contribution was claimed, or any time 
between the damage and the claim for contribution. T h e  words 
must be construed as referring to  some time and as contemplat- 
ing that  the second person had not  in fact been sued at  that  
time. T o  the argument that  the words "if sued would have been 
liable" imply that  the tortfeasor has not in fact been sued at 
any time, his reply was that  he would agree if the words "if 
sued" did not refer to  any particular time. But they must be 
construed as referring to some particular time, and this being 
so all that  can be implied is that  the tortfeasor was not in fact 
sued at  that  time. T h u s  if, f o r  example, the correct time was 
immediately after the damage was done, the fact t h ~ t  in this 
case B.O.A.C. were sued unsuccessfully at the wrong time would 
not alter the fact that  if sued at  the right time thev would have 
been held liabie. 

He  proccedcd to consider what ,  on  the proper con5truction 
of the sub-section, was the time contemplated. After discujsing 
the wording of the section he turned to the mischief against 
which the section was directed. T h t s  arose usually in t w o  cases, 
firstly, where a plaintiff w h o  successfully sued t w o  toitfeasors 
proceeded to recover the damages from one only,  and secondly 
where a plaintiff chose to sue one only. In  each case there was 
no right to  contribution. T h e  words "who  would if sued have 
been liable'' were designed to cover the second case. 

T h e  position in the present case was very different. By the 
limitation statute, after a year B.O.A.C. had a complete de- 
fencz against the plaintiff. However if the relevant time in 
relation to the words "would if sued have bcen liable" was the 
time immediately after the damage was done, or,  as was ultim- 
ately contended by the appellants, the time most favourable to  
the plaintiff, this defence would be immaterial on  the question 
of contribution. But to hold this and so give Wimpeys a right 
to contribution would be in effect to hold that  Parliament 
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in 1 9 7 5  partially withdrew the protection of the limitation 
statute. Lord Reid could see n o  indication of an intention to  
d o  this. I t  was clear that  the draftsman had failed t o  notice 
that  cases like this might occur and had failed to  make any ex- 
press provision for them. "This  is therefore an example of the 
not  uncommon situation where language not calculated to  deal 
with an unforeseen case must nevertheless be so interpreted as 
to apply to  it. I n  such cases it is, I think,  right t o  hold that ,  
if the arguments are fairly evenly balanced, that  interpretation 
should be chosen which involves the least alteration of the ex- 
isting law." Hence the time when the cause of action first arose 
was excluded as the time to which the hypothetical action 
should l ~ e  attributed, and the proper time might therefore be 
either the time when contribution was sought or the time 
when the tortfeasor seeking contribution was sued. In  either case 
Wimpeys failed, and it was not  necessary in the present pro- 
ceedings to decide which was the proper time. 

Lord P o ~ t c r  disagreed wi th  the Cour t  of Appeal decision. 
He began by settlng out "the position of tortfeasors before thc 
Act was passed and the mischief which the Act was designed 
to remedy," and then went on to  analyst the mcaning of the 
relevant provis~on. 

He did nor Jgree that  the words of par. ( c )  covered only 
two  classes, viz. persons sued and held liable, and persons w h o  
had  not bccn sued but w h o  if sued would have been held 
liable. If the provisions of par. ( a )  were to be read as parallel 
with those of par. ( c )  there might be some support for that 
view: but to him they seemed to deal with essentially different 
matters. I n  the first paragraph there is only one person to  sue, 
and the person liable can only be sued or not sued as the case 
may be by the person injured. Referring to  the construction 
put on the sccond paragraph by the Court  of Appeal he said 
Ilc saw no reason to add the words "who have not been sued" 
to give thc meaning contended for by the respondents. Nor  
would he bolster u p  the appellants' case by adding or implying 
"if sued in time." I 'he  wording seemed to  him to  refer natur-  
ally to persons who  were implicated in the tort. B.O.A.C. were 
implicatcd and therefore would have bccn liable if sued. 

"I prefer to interpret the section as it stands. I t  stipu- 
late: nothing as to  time, but,  t o  my m ~ n d .  B.O.A.C. in 
terms come within the category of those who  would have 
been liable i f  sued and,  unlcss some qualification is placed 



upc~n these urords, W ~ m p e y ~  can recover the c o n t r ~ b u t ~ o n  
thcy ask In my vlcw, the two  type\ of person referred 
to  arc simply those w h o  11avc bcen 5ued or  those who 
~vou ld  have been liable, i f  sued, and 1 see n o  reason fur 
maklng the classes mutually exclusive " 

I-le said he reached this view on the wording alone, but ~f 
there was thought to be any ambiguity, in his view the am- 
biguity should be resolved in favour of the appellants. O n  the 
other view it would still be possible for a plaintiff to choose 
the party he wishcd to  make liable (He appears to  have been 
referring to  such a case as this, where by delay beyond a limita- 
tion period applying t o  one tortfeasor a plaintiff could throw 
the whole liability on  the other, and may also have had in mind 
Denning L.J . ' s  suggestion that  the plaintiff might release one 
wrongdoer.) Nor  did he see much forcc In the argument that  
t o  allow a second trial on the merits would be an unexpected 
or undesirable result; for therc are other cases in which there 
mLly be t w o  actions and t w o  court5 may give different decisions 
on  the same facts. He  concluded b y  saying that "having regard 
to  the language used and the mlschief desircd to be cured, both 
in construction alone and in case of ambiguity," he would allow 
the appeal. 

Lord Keith agreed with Lord Porter that  the appeal should 
be allowed, but his argument was not quite the same. 1-ikc 
Lord Reid he treated the essence of the matter as being the time 
at  which the hypothetical action was t o  be considered as having 
bccn brought. Assistance was to  be got from other parts of 
s.6. T h e  words "who  would if sued have bcen liabl? . . . . . 
in rcspect of the same damage" appear in  par. ( a )  as \\7cll ss  in 
par. ( c ) .  In  his view the only relevant time fo r  the hypothetical 
action contemplated by  these words in par. ( a )  was the time 
when the cause of action arose. I t  might be that  when action 
was actually brought against the second joint tortfeasor he 
would have a defence such as a time bar, but  par. ('1) was 
concerned only wi th  removing the bar raised by the common 
law rule that  the cause of action merged in the judgment ob-  
tained in the first action, and so was not concerned wi th  any- 
thing but  the original liability of  the second joint tortfeasor. 
There  was nothing to indicate that  the words meant "would 
have been liable i f  sued at  the same time as the other joint 
tortfeasor." 

T h e n  as to  par. (c ) tortfeasors other than joint tortfeasors 
were covered by the paragraph, and it had always been open to 
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an injured party t o  sue such tortfeasors in separate actions. 
L4ccordingly here also there was n o  reason for holding that  
the words "would if sued" meant if sued a t  the same time or 
In the same action as the tortfeasor seeking contribution. 

Lord Keith supported this view by an argument drawn 
i'rom the meaning o f  the word "liable" in the first l imb of the 
paragraph. Where used second in par. ( a )  and par. ( c )  the 
word clearly meant "found liable." In  par. ( b ) ,  where there 
is reference to  an action being brought against tortfeasors 
"liable in respect o f  the damage" it could not  mean held liat~le. 
\\'here the same words were used a t  the beginning of par. ( c )  
I.ord Keith was unable to  give them a different meaning. 

"I  reach the result that  'liable' where first found in 
subsection ( 1  ) (c)  does not  mean ' found liable'. If so. 
the words 'would  if sued have been liable' cannot be read 
as 'would if sued in the same action in which the tor t -  
feasor seeking contribution was found liable.' T h e  date 
to  be attasllcd to  the words 'if sued' is thus th rown  corn- 
pletcly Ioozc and,  in my  opinion. the words should be 
referred to '1 time at which the words will be given efficacy 
in all cases, a time at which the question of liability for 
the damage can be the sole issue to  the exclusion o f  ,711 

special defences." 

.4s to  the result ot this construction Lord I(eit11 said 

"It may seem a strange result that  the action by thc 
in,jurcd man against the respondents failed for being out 
oS time and that  thc action for contribution against thcm 
is in time. But n o  question of policy in this matter can. 
in my opinion,  be appealed t o  as an aid t o  arriving at the 
propcr construction of the statute." 

I t  can ~.cadily been seen that  the line of approach f o l l o ~ c d  
I I V  I.ords Porter, Iicid, and Keith differs from that followcd 
!))I I.ords Simonds and Tucker and briefly analysed above. Al-  
t h o u g l ~  the reasoning of each of the three was different in dctail. 
.ind led t o  disagreement amongst themselves, there is, it is sub- 
nitttcd. a common element in thcir general attitude. As compared 
wit12 t h ~ t  of Lord Simonds and Tucker ,  there is less of an 
,ittempt t o  ascertain what was in the mind of the legislaturc. 
and more of a disposition t o  treat the words as having an in-  
dependent operation. statutory provision is a text to  be 
sons~.rucd; and the question is, not  what  was the legislature 



trying to  say, but  what d o  the word5 mean? T'l>c words arc nc:: 
treated as being merely thc nicans of comn~unication betwc.cn 
mind and mind,  and ti~crcforc to be limited in their operation 
to  what was in the mind of their author. O n  the contary t h ~ '  
instrument created by the legislature may have an opcratlc3n 
~~nforescen b y  its creator. 

T h i s  appears very clearly from the judgment of L-or(: 
Reid. He expressly treats this as a case "where language no: 
calculated to  deal wi th  an  unforeseen case must nevertheless bc 5 0  

interpreted as t o  apply to  it." He obviously does not  regard t ! ~  

function of the intcrpretcr as being limited t o  discovering wln r  
wac; in the mind of the legislature. Instead, he begins by rccog- 
nising that  the words in themselves are literally capable ci 
bearing moic than one meaning. and then, applying a closcl;. 
method of exegesis, he proceeds t o  determine which of thc 
pc:ssible meanings best suits the context or is it to  be prcferrcc! 
on  other grounds warranted by the canons of interpretation. 

Similarly Lord Porter was concerned wi th  the meaning 
of the words in themselves, but  was less ready than Lord Reid 
to recognise that  they might be ambiguous. l i e  was prepared to  
give them their full literal scope. If at any time a person might 
have been held liable if he had been sued, that  person was 
covered by the words "who  would if sued have been liable:" 
and,  sincc the description made n o  reference t o  the time of h\.- 
pothetical suing, the fact that  he had been sued a t  a certain 
timg and held not  liable did no t  alter the fact that  he was 
within the description, so long as he would have been liablc. 
at some time. T h e  argument that  the legislature could not  
havc been thinking of this case was not  considered by h im,  and 
this tends t o  show that  he did not  regard this as a relevant 
argument. T h a t  is to  say, he was not  concerned wi th  what 
was in the mind of the legislature, but  only wi th  the meaning 
of the words it used. He did not  of course reject any argument 
from the context or  the object o f  the section. If there was an 
ambiguity he was prepared, o n  the basis of the object of thc 
section, to  resolve it in favour o f  the person seeking contribu- 
tion. T h u s  al though adopting the same general approach of 
textual exegesis, he differed f rom Lord Reid, firstly in conside- 
ring that  the words had a definite meaning in themselves, and 
secondly, if they did not ,  in taking a different view of other 
considerations affecting the construction. 

Lord Keith also sought t o  ascertain the meaning o f  thc 
text, and like Lord  Porter and Lord Reid, was not  influencctl 
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by a n y  indication in the language uwd t h a t  the case in  question 
was n o t  actually i n  the mind  of the Icgislaturc. Like L o r d  Reid,  
he did no t  consider t h a t  the meaning o f  paragraph ( c )  was  
ili,ar f r o m  the w o r d s  themselves. H e  construed the  w o r d s  in 
t11c light of their context .  especially the  use of similar w o r d s  
in o t l ~ c r  parts  of t l ~ c  section, a n d  did n o t  f i n d  it  necessary t o  
rcsc)rt t o  fur ther  considerations such as t l ~ c  object of the  p r o -  
~ . i c i o n  r wrt~icl~ influenced L o r d  P o r t e r )  o r  i ts  relation t o  t h e  
liniit.lticln s tatute  ( w h i c h  was  decisive fo r  L o r d  Reid I .  H i s  
\-I , , \ \ ,  111'11 thc u-ords should  be referred to a t ime at a l ~ i c l l  thcy 
\{.0111(1 Iv ~ i v c n  efficacy in a11 caws sccrns t o  1 1 ~ v c  been a niattcr 
I . J ~ I I L , I -  < . I  giving t h e m  their literal ~ n e a n i r ~ g  ( i . c . .  t l ~ c  fullest 
~ i o p c  \ f~. i r r~lntcd by the  u,ords t l~cniwlvcs I t h a n  of carrying 
out l l ~ ~ ,  g < ~ i c i ' ~ I  ol,/eit o f  the Icgi5lation: f o r  hc csl>rcs5lY r ~ , -  

p r ~ d ~ a t c ~ i  pc)!i~y considerations. 

7 ' 1 1 ~ 1 s  I.clrd5 Porter ,  I i c id ,  arid I<c.ith agrccd in t r~, . i t ing tllcir 
t ~ s k  as !)c~ng t o  iirid w h a t  s c ~  o f  iircut11stancL.s could rcasonal>l\. 
hc rt.gartiL,ci '1s t )c i~ig covered b y  the WOI-ds uscd b \  t11c Icgi5- 
ic l~urc>.  rat her t i ~ . l r :   hat sets o f  c i r iun ls tancc  \rc,rc. actually con - 
~ivnil)latcd t l ~  I ~ ~ i s l a t u r c .  B u t  tl,ey fol lowed diitcrent p a t l ~ \  
$ 1 1  inquir)- .  aricl c \ i , t i  reached different conclusions. because thcy 
d ~ t f c r c d  as t o  I I I ~ .  cxtcnt  t o  which the w o r d s  nccded tslucidn-. 
t ion 1-ord Po~.tc~r. a l though  hc cc>nsidcrcd t h ~ .  subsc7ition '1s .I 

\ r . h o l ~ ~ .  d ~ d  r i o t  ~ L I I  111uch help f r o m  other  paragraphs,  and 
\ v ~ s  able to Sinti tllc meaning of par .  ( c  I f r o m  the w o r d s  
1)t tllat paragraph themselves. I .ord Keith had  t o  look bc- 
\.and par. jc / . Out was  able t o  d e t c r ~ n i n e  thc  meaning f r o m  
the langr~age  of t l ~ c  subsection as  a w l ~ o l c .  L o r d  Reid,  cx -  
atnining thC s u h c c t i o n  as a whole ,  was still in  some d o u b t .  
a n d  so  rcsorrcd t o  a general principle of construct ion,  t h a t  o f  
x i o p t i n g .  in  a d o u b t f u l  case. the construction involving thc  
lc,~sr change in the existing law.  

'I'hc above discussion has  becn directed main ly  t o  s h o w i n g  
one  distinction beturecn diffcrcnt methods  of s ta tu tory   con^ 

s t ruct ion illustrated b y  the  judgments  in  \\'impey's Cuse. i.c. 
o n  thc  one h a n d  the t i ~ c t h o d  governed by  t h e  principle tha t  
the w o r d s  uscd arc no t  to be given a scope extending beyond 
w h a t  was  actual ly contemplated b y  the  legislature, a n d  o n  the  
o ther  a method  w h i c h  does n o t  recognise this  l imitat ion b u t  
a l lows  the  w o r d s  t o  be given a n  un in tended  scope war ran ted  
by  the  literal meaning of the  w o r d s  a n d  b y  o ther  considcra- 
t ions deemed relevant.  T h e  wri ter  does no t  wish t o  suggest. 
however ,  t h a t  the  diffcrcnt a t t i tudcs beh ind  these different m c t ~  



hods arc disclosctl o r  make a difference i n  all  cases. Very conim-  
o n l y .  \ v l ~ e n  a su!),jcct o f  legislation is such t h a t  various different 
cascs may  ,irise, t11ere is no th ing  i n  t h e  l'inguage used t o  s h o w  
w h i c l ~  of t 1 1 ~ .  ~?ossiblc cases \verc actually i11 mind  : a n d  u ~ l l ~ r e  this  
is so  the interpreter must  assume t h a t  all cases literally covered 
1)). the  wortis \rrero intcntlcd t o  be covered, except in  so  f a r  as 
t11e gcnc,ral J I L I I I ~ O \ L '  tiisclosed b y  the  legislation or  o ther  gcn- 
cr,ll ionsicfcyratic>~is srrggcst rcs[iictions. 

So~i i t ,  I r ~ l - t l ~ e ~  d i s t i r~ i t ions  may no\ \ ,  hc noted.  7 'hc words  
1 i i 1  ' ortlin;ir\,." 2nd "liti'ral" arc frequently used t o  indic- 

1 1 1 ~ .  \ iLn\c In 1\.11lci1 [I : ( .  trc11-cis of a s t , i tut i~ ,ire t o  bl, construcd 
1 I . < , .  l ~ i , t - i ,  1 5 t 1 t c 7 t . l ) l . ~ , t c ' i .  co~~s ic ic rs  t11~t  tl~c%y c i < >  11avc~ J p l ~ i n ,  
ot .dinCi~-\ . ,  or- l i ~ i , i - ~ i l  mi.,ininji i . and  t o  indicate tint some special 
o! \cc~ncl . i r \ .  ~ i : i , . l i i i t i ~  1'. I I O ~  to 13c ~ d o p t e d  in order t o  a\'oicl a 
L . I ~ L ! S  O I ~ ~ I < , ~ L I \ .  (11. L ~ r ~ o t i i ~ i l i c s ,  o r  rcsillts \ v l ~ i c l ~  t11c interpreter 
i o n \ i i l i , ~ \  ~ir i : - i~. i~ot i ,~t>lc  clr un jus t .  N o n e  of the members of the  
1 Iou\i, I o r t i c ,  \\.oi11~1 clirscnt f rom the  principle tha t  \vord\ 
In .! ~ I , ~ I L I ~ L ,  ,I:.(, to Ix, i c , ~ l \ t ~ u c J  according t o  thcir ordirlasy or  
l i e  I i i n  l ~ u t  ti,,. difl~crcnccs of opinion in \ \ ' 1 1 7 1 , 1 7 ~ 1 ' 5  

( C I . ~  \l,o\v t l i , i l  111i.r~ is n o [  one, single conception of this p r in -  
cil>lr. :\ cl~ ' ; [ ini t ic~n m,iv bc d r a w n  between thc meaning in 
01-tlin,i~-v usage, ,lnd ilil. I ~ ~ i % r a l  ~ n c a n i n g  of' wortis. N o  one c o r ~ l d  

t ! ~ , \ t  t l l i '  nrord\ " w l ~ o  ~ v o u l d  i f  sued have been iiablc" arc 
t11c \vortl<; ~11at \vouliI ordinari ly  be used t o  dcscribc persons 
01-igin,~llp liable, on  tl i i .  rncrits including persons actually sued 
~ n d  I ~ c l c i  not liahic othcrwisc than  o n  the  merits. B u t  taken 
l i t c rc~ l ly  t11c). c'in be vic\t~cd as covering such persons. I.ord 
Siniond5 ,incl .I '~rchcr al>plii*tI t l ~ c  ord inary  usage rest. 1-ords 
1'orti.r. f tCid.  'lncf I<citl, o n  tile other  h a n d  looked f o r  ,I literal 

. l ' l ~ i s  distinction bt,tweCn a n  ordinary and  a litcral con-  
s ~ r u c t i o n  i b  pcrhaps more clearly illustrated b y  one  of t h c  
provisions construed in St. A u h y n  v.  Attorney-Generul  and  
mentioned above. T h e  w a s  whether  a person who pays 
nioney to 3. company  o n  a subscription of shares is one  w h o  
"has made  t o  a company  . . . . a transfer of a n y  property."  
I.itcrally 11e is. h loney  is p roper ty ,  and  he has transferred that  
property t o  the c o m p a n y .  Rut  as  L o r d  S i m o n d s  sa id :  "No one.  
lawyer,  business man  o r  man  in the street. was  ever heard t o  
use such languagc t o  describe such a n  act." Nevertheless L o r d s  
Kadcliffe and  T u c k e r  held tha t  there w a s  a transfer of p r o p -  
erty wi th in  t h c  section, t h o u g h  they were influenced b y  '1 

"deeming" provision i n  another  section giving a s o m t w h a t  ar t i -  
ficial meaning t o  the  term transfer of property.  



I ~ L I ~  thcrc 'irc degrees of literalness. I n  \Virnpey 's  C u s c  
I.or(l I'orter's construction was  literal in  the extreme.  H e  con-  
ccntratcd on thc words  tl~emsclves, whereas 1-ords Reid ancl 
Kcit11 took morc of thc context  o r  subject mattcr  wi th in  their 
Lricw. Fur tk~crmorc ,  the method of seeking the literal meaning 
of words  may Ic,~d t o  the conclusion t h a t  the w o r d s  are a m -  
biguous, wit11 a broader o r  a narrower construction open ,  
whereas o n  t11c "ordinary usage" approach one construction 
i whcthcr  narrower o r  b roader )  alone would  be open.  T ' h i ~  leads 
t o  yomething of a paradox .  W h e r e  one  interpreter w i t h  a literal 
approach f inds a n  ambigui ty ,  he may  resort t o  extrinsic con-  
sidcr'itions t o  resolve i t ,  and  the course of reasoning may bc 
much tile samc as wberc ano ther  interpreter,  recognising tha t  
t11c more natural  meaning is restricted, nevertheless is prepared, 
o n  a "liberal" approach,  t o  give the  w o r d s  a more extcndetl 
application in view o f  the  general object of the s tatute  o r  con-  
siderations of w h a t  is reasonable o r  just.  

A iv r ther  point  which  may be noted at  this stage, bu t  not  
tii.:cusscd a t  I e n g t l ~ ,  is tha t  the o rd inary  me'lning of words  is 
no t  necessarily the meaning t h a t  will  be applied by  those who 
look f o r  w h a t  was i n  the m i n d  of the  legislature o r  i n  certain 
cases even by those w h o  a d o p t  the more literal approach.  T h e r e  
arc m a n y  cases in  which  general words ,  wide in scope o n  their 
o rd inary  meaning,  have been cut  d o w n  o n  the assumption t h a t  
t11c legislature had o n l y  a limited application in m i n d .  

In  t t ~ e  sccond par t  of this  article it is proposed t o  pursue 
this  inquiry over a wider range o f  cases, t o  see h o w  far  the 
different methods  of approact-, appearing in W i n ~ p c t l ' s  Caac 
appear also in them.  
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