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C O N S 7 ' I I ' U 7 ' I O N A L  A N D  A D M I N I S T R A T I V E  LAD' 

A n  imimr tan t  decision o n  the scope of the Federal Par l i -  
ament ' s  powcr  t o  make laws  Lvitl-, respect t o  interstate a n d  
oversea ; trade and  commerce ( Cons t i tu t ion  s . 5  1 ( i )  ) was madc 
by the High  C o u r t  in  O'Sullicc~n L. .\'o:~rlznya Illcat Ltd.1 
'I 'hc case arose o u t  of thc prosecution of the dcfcndant  com-  
i?Jny lor  a breach of a provision of a S o u t h  Austral ian Act 
r i~gulat ing t l ~  slaughtcr of stock for  cxport  as chilled o r  frozen 
me,it. 7'llc company  liad adrni t tcdls  not  complied w i t h  the  Act .  
b ~ l t  i t c  dcfcncc was that  it was  lawfu l ly  operat ing undcr  the 
provision, 0 1  the ( ( :o~nmon~vca l t l - , j  Commerce ( Meat E x p o r t  ) 
I i c g u l ~ t i o n s .  madc undcr th,: (:ustoms Act ,  and  t h a t  the  State  
1,iw u',I\ i n c o ~ ~ s i s t e n t  wit13 tllcse regulations and  therefore in -  
v,ilid. -1'11~ (.:usto~ns Act authariscs the making  of regulations 
fo r  p r ~ , f a - i b ~ n g  "the cc~nclitions o f  preparat ion or manufacture 
for c s p o i t  of a n y  articles used for  tood  or  d r i n k  b y  m a n , ' '  a n d  
t11c licgu1,ltionq rnctitioncti prouidcd i n  great detail for  t h e  
siting , ~ n d  structure a n d  care of all premiscs used for  slaughtcr 
o f  stock Sol- i ,sport as meat .  

\!'~ibb J .  and 7'aylor J. held t h a t  there was n o  inconsis- 
tcncy k>ctwccn the State  Act and  the Cornmonwcal th  Regulat-  
ions. 'ind tl,c'l.cfore they did no t  fcel obliged t o  consider thc 
validity oi tl1c Regulations. B u t  Ful lagar  J. ( D i x o n  C.J. and  
Ki t to  J ,  concur r ing)  decided t h a t  tllcre was  a n  inconsistency. 
a n d  so  \\.as b o u n d  t o  consider the question of C o m r n o n ~ ~ e a l t h  
power.  H e  held in  favour of the validity of the Regulations. 
hlc7'ic~rnan J .  found  n o  inconsistc.ncy. bu t  also expressed the  
~ i e w  that  the Regulat ions were valid, fo r  reasons similar t o .  
t l l o u g l ~  not  identical w i t h ,  those of Ful lagar  J .  

S o  it is n o w  apparent  t h a t  the  Federal commerce power  is 
no t  confined t o  acts done  in the actual course o f  overseas trade 
a n d  commerce, b u t  extcnds t o  acts of product ion anterior t o  
cxpor t .  T h i s  opens u p  a considerable ficld fo r  Federal legisla- 
t ion.  I S  the 1:edcral Parl iament  can directly regulate product ion 
for  cxpor t ,  then it f o l l o ~ ~ ~ s  f r o m  the A ~ r l i n e s  Case2 t h a t  it  can 
establish its o w n  agencies t o  engage in product ion for  export  



i t1  i cmpet i t ion  w i t h  private enterprise. Fur thermore ,  the  dec- 
~ r i o n ,  t h o u g h  concerneci w i t h  product ion for  expor t ,  mus t  be 
equally applicable t o  product ion for interstate tratlc-with this 
impor tan t  qualification, of course, t h ~ t  the C:onimonwcalth 
power is limited by 5.02.  

T h e  decision i n  the case, a n d  t l ~ e  citation of American 
L ~ ~ ~ t h o r i t i e ~  in the judgments, p r o m p t  speculation, as Ful lagar  J .  
c l d n ~ i t t e d ,  as t o  hour far C o m m o n w e a l t h  control  can validly ex-  
tend i n t o  the field o f  product ion.  T h e  U.S. Suprenie C o u r t  has  
permitted extensive Federal control  over product ion w i t h o u t  
distinguishing between product ion for  intrastate  trade a n d  p r o d -  
uction for  interstate o r  overseas t rade,  so  long  as thcre is some 
sort  of connexion bctween the process of product ion a n d  inter-  
state o r  overseas trade i n  some of the product .  I n  a h igh ly  
developed industrial a n d  cotnmerciai c o m m u n i t y  th i s  connex-  
ion is n o t  hard t o  s h o w .  

Ful lagar  J.. however ,  emph,i\iscd t h a t  "sl,lughter l o r  e x -  
port"  was  a definite objective c ~ n c ~ p t i o n  in the meJt t rade :  
it was  a process recognisablc a n d  d i s t i n g u i s h ~ b l e  t h r o u g h o u t  
f r o m  slaughter  fo r  the Austral ian home markct-clnd it  w a s  s o  
treated i n  the  C o m m o n w e a l t h  Regulat ions.  Such  a distinction 
may n o t  be possible in  the  product ion of o ther  commodit ies .  So 
far  as interstatc trade is concerned, it  would  probably  be more 
difficult t o  distinguish product ion for  such purpmcs  f r o m  p r o -  
duct ion f o r  intrastate purposes t h a n  t o  dis t inguish product ion 
for  overseas trade f r o m  product ion f o r  the  general Austral ian 
market .  If the Federal power  t o  regulate product ion f o r  overseas 
o r  interstate trade is t o  be confined t o  those cases where the  
process of  product ion f o r  overseas o r  interstatc t rade has  a n  in -  
dustr ia l  existence clearly distinct f r o m  product ion f o r  i n t r a -  
state purposes, then it  p robably  does n o t  g o  very fa r ,  a n d  t h e  
ivoarlunga Case will  be seen i n  t ime t o  involve n o  s tar t l ing 
departure f r o m  accepted doctrine. 

D i x o n  C.J.'s concurrence w i t h  FuIIagar J .  in  thiq case 
must  be considered i n  the l ight  of his s ta tement  in  W r a g q  U .  

~l'ew S o u t h  W a l e s : 3  " T h e  distinction which  is d r a w n  bctween 
interstate trade a n d  the  domestic t rade of a S ta te  fo r  the  purpose 
of the p o w e r  conferred u p o n  the  Par l i ament  b y  s .5  1 ( i )  t o  make  
laws  w i t h  respect t o  t rade a n d  commerce w i t h  other  countries 
and  a m o n g  the  States m a y  well be considered artificial a n d  u n -  

3 ( 1 9 5 1 )  8 8  C.I..R. 353  a t  3 8 5 - 6 ,  Dixon C.J. was in effect r e p e ~ t i n g  
what  he had said in R.  L. Burgess, t,u pcrrtr Henry  ( 1 9 3 6 )  55  C . L . R .  
6 0 8  a t  6 7 2 .  



suitable t o  modcrn  times. B u t  it  is a distinction adopted hy  the  
C:onstitution a n d  i t  mus t  be observed however  m u c h  intcr-  
dependence m a y  n o w  cxist between the  t w o  divisions of trade 
a n d  commerce whic11 the  C:onstitution thus  dis t inguisht .~.  13 
legislative powcr ,  however ,  w i t h  respect t o  a n y  subjcct mattcr  
contains Lvitl~in itself au thor i ty  over whatever  is incidental t o  
the subjcct matter  o f  the powcr  a n d  cnablcs the legislature t o  
include rvithin 1,lu.s made in pursuance of the power provisions 
urbic!~ can on ly  he justified as ancillary o r  incidental.  B u t  cvcn 
in t l ~ c  application o f  t11is principle t o  the  g ran t  of l eg i r l~ t ive  
powcr ~ n a d c  by s.5 l ( i  I t l ~ c  distinction which  t l ~ e  Const i t  - 
ution makes I>c.t\r.ccn the  two branchcs of tratie and  conimcrcc. 
must  bc nl,iint,iini.d. Its ~ ~ s i s t ~ n c c  rnaki,s imposziblc a n y  opcra- 
l ion of thc  incidental power  which \ v o ~ i l d  oblitcratc t l x  tiis- 
t inct ic~n."4 

*I'11c i I i g I ~  (Iourt t h r e w  a spanner  i n t o  the w o r h s  of A u s t -  
ra!iaii bankruptcy adininis trat ion,  a n d  in the  process gavi. a n  
~ l n p o r t a n t  d c c ~ j i o n  o n  t11c di i f icul t  concept of C o r n m o n w e a l t l ~  
~ililizial p o w c r ,  i n  R .  L.. D a ~ l i s o n . 5  T h e  C o u r t  ( D i x o n  C.%J.. 
\lc71'icrnan. Ful lagar .  I < i t t c - ,  and  T a y l o r  J < J . ,  W e b b  J.  dissent- 
Ing J I ~ ~ l c l  tha t  sequc\ t r ,~t ion orders made  by registrars a n d  d e p -  
ilty rcgi\tr,lrs c > S  b,lnhruptcy courts o n  vo lun ta ry  petitions b y  
d i~btors  nrcrc void, because such orders were judicial acts falling 
\vi thin t h ?  scope of' the jlidicial powcr  of the C o m m o n w e a l t h  
ciclimitcd in C l ~ a p t c r  I11 of the  Cons t i tu t ion  a n d  therefore cap-  
able of being done  o n l y  by  Federal courts consisting of judges 
appointed lor  life o r  by  State  courts  invested w i t h  federal ju r -  
~si i ic t ion under s. 77  ( iii J of the  C o n s t i t ~ t i o n . ~  

T h e  decision is a fu r ther  manifestat ion of the  const i tut-  
ional tangle which  began w i t h  the  decision of the  H i g h  C o u r t  
In Lc hlcsrtrter u. C o n n o r 7  t h a t  the  Federal Par l i ament ,  i n  the  
exercise of its power  t o  invest State  courts  w i t h  federal jur l r-  
d ~ c t i o n  ( a s  i n  b a n k r u p t c y ) ,  could n o t  make  a C o m m o n w e a l t h  
otficcr (like a Registrar in  Bankruptcy)  a funct ionary o f  a 
State  court .  Consequent  upon  this  decision t h e  Bankruptcy  Act 
was amended t o  p r o v ~ d e  tha t  registrars a n d  their deputies should 

-1 F o r  '1 m o r e  e x ~ e n s i v r  d icuss ion  o f  t h e  Noarlungo C m e .  see my article. 
Recent T r e n d s  i n  thr, Federal ( 'on ,n~erce  P o c r r  and Sc,ct~on 9 2 .  P a r t  I .  
2 9  A.I. .J .  9 0 .  

5 ( 1 0 5 4 )  00 C.1. R 3 5 3 .  

f \Lrcrterside \lrorker-s' Frderutlcin o f  A ustrulra L .  .I \\' /Ili.\trndcr 1 id 
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not be officers of the court, but "shall be controlled by the 
Court and shall have such duties as the Attorney-Gencrsl dir- 
ects or  as are prescribed.'' -This device was held not to infringi: 
State autonomy in Bond u. George A.  Bond 8 Co. Lrri but 
In R. u .  Davtson it boomeranged and was directly responsible 
for one of the regular powers of registrars, that  of making vol- 
untary sequestration orders, being held to be invalidlv con- 
ferred upcn them. 

T h e  starting point for discussion of what is meant by jud- 
icial power in the Constitution has almost invariably bcen the 
dictum of Griffith C.J .  in Huddart  Pmrker V Co. Pry .  Ltd .  L.. 
M o o r e h e u d : ~  "I am of opinion that  the words 'judicial power' 
as used in s .71 of the Constitution mean the power which 
every sovereign authority must of necessity have to decide con- 
troversies between its subjects, or between itself and its subjects. 
whether the rights relate t o  life, liberty or property. 7 'he  cxcr- 
cise of this power does not begin until some tribunal which has 
power to give a binding and authoritative decision (whether 
subject to appeal or n o t )  is called upon to takc action." C o n -  
sistently with this dictum it has generally bcen said that the 
judicial power of the Commonwealth necessarily involves the 
determination of a controversy between parties. If that was so 
then the act of a bankruptcy registrar in making a voluntary 
sequestration order could not be a judicial act, since thcrc W J ~  

no  dispute between parties. 

However, that  was not the view taken by the majority o f  
the Court  in R. u .  Duoison. Pointing out that many procccd- 
ings falling within the jurisdiction of  British courts involve no 
lis inter parres, they said that  the character of an act may be 
determined by the process which is prescribed for its being done. 
In this case the order which registrars were empowered to  make 
was of a kind characteristic of the courts. Futhermore the 
primary power of making such orders was given to 3 court, 
the registrar's power being secondary or derivative: the reg- 
istrar became "the substitute for  the judge," and his order 
was in the form of and took effect as an order of the Court .  
Hence it was a judicial act. 

T h e  decision sets up an additional obstacle for Common-  
wealth authorities to  surmount when conferring powers o n  
administrative officers. 



Freedom of lntersture 7'rude, Commerce,  a n d  Intercourse: In te r -  
.state Transpor t .  

After  a lull  in  the previous year, l i t igation involving s . 9 2  
o f  tbe Cons t i tu t ion  reached n e w  peaks i n  t h e  last twelvr  
m o n t h s .  A good deal of it  was touched off b y  t h e  decision 
of the Pr ivy  Counci l  in  Hrcghes 8 Vale P t y .  L t d .  u. Netv 
S o ~ l t h  \\'clles ( N o .  1 .  ) '0 

So far as the immediate  practical effect of th i s  decision 
was conccrncd, it was a case of vital importance t o  all  Aus t -  
ralian governments  and  t o  a considerable sector of private 
industrial cnterprisc. T h e  elaborate systems of regulation o f  
commercial r o ~ d  t ransport  w h i c l ~  had  been developed by  the  
five main land  States and  operated b y  them f o r  m a n y  years 
~rr i th  the approval  o f  the H i g h  C o u r t  (given in the long  series 
of dccisions k n o w n  as the 7'rar7sport Cases) were hcld t o  be 
invalid infr ingements  o f  the freedom of interstate trade a n d  
somnicrcC guar,intccd by s . 9 2 .  B u t  so far  as  general doctrine 
~ . c l ~ r i n s  to s . 0 2  was  concerned, the decision added little tha t  
\\.as new.  l ' h c  decision itsclf would  n o t  have been necessary 
il D i x o n  C.J . .  wl,cn the  case was before the H i g h  C o u r t .  
had  been prcparcd t o  f o l l o w  his  personal op in ion ,  as expressed 
i n  t l ~ i s  case a n d  in the dissenting judgments  in  earlier 
I'[-c1napol.r Cusi~s. and  join w i t h  Ful lagar .  K i t t o  a n d  T a y l o r  
<I.]. in ovcrrul ina the earlier cases. His  refusal t o  d o  SO gave J 

tour - to - th rcc  major i t )  in  f a v o u r  of upholding the  earlier cases. 

c l ' l ~ i ~  Pl-ivy Council acccpted the responsibilty whicn  the 
(:l~ici Justicc dci l incd,  b u t  vindicated his "personal opinion" 
hy expressly adopt ing  i t ,  a long  w i t h  the views expressed in 
(he  d ~ s s e n t i n g  judgments  o f  D i x o n  C . J .  a n d  Ful lagar  J .  i n  the 
iminediatcly preceding t ransport  case, McCarter  tl. Brodie." 
Since the Pr ivy  Counci l ' s  judgment  in  thc  Hanks  Cas i . l*  when  
s . 9 2  clearly emcrgcd as a guarantee of f reedom t o  thc individual 
in thc field of interstate trade and  commerce, it had  beconic 
increasingly evident tha t  the reasoning o n  which  the .l'r*crnspcr-i 
Cuses had becn based W J S  bccoming more and  more diff icul t  
to main ta in ,  and  so it w a s  perhaps hardly suprising t h a t  the 
Pr ivy  Counci l  sllould n o w  choose s imply t o  a d o p t  the  words  
o:' D i x o n  C.,J. and Ful lagar  J .  rather than  a t tempt  a new ex-  
position of s . 0 2  in their o w n  words. 

10. [ l g 5 4 l  '4.f .R. 1 0 6 0 .  1 1 9 5 4 1  3 \ \ ' I  .R 8 2 4 .  
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7 ' 1 ~  decision would seem t o  finally exclude all constit- 
utional possibility of licensing schemes in the field of inter- 
state trade and commerce based o n  unlimited or extremely wide 
discretions in the hands of the licensing authori ty as was the 
case wi th  the road transport schemes, however wor thy may bc 
t11c objects of the schemes. T h e  Privy Council accepted Dixon 
C . J . ' s  dictum in McCarter tl. Brodie that  "the object or  pur-  
pose o f  an Act challenged as contrary t o  s .92 is t o  be ascertained 
from what  is enacted and consists in the necessary legal effect 
of the law itself and not  in its ulterior effect socially or econom- 
ically." I t  is recogniscd that  some degree of regul'ation of inter- 
state trade and commerce is consistent wi th  s .92 .  T h e  nearest 
approach to a formula for testing the validity of such regulation 
would seem t o  be that  propounded by Fullagar J .  in il.lcCartc.r 
t,. Brodie, when he said that  measures of regulation would bc, 
valid if "they cannot fairly be said t o  impose a burden o n  a 
trader or  deter him from trading." Whether the familiar figurs 
of the "reasonable man" is adequately equipped t o  deal wi th  
the complex governmental problems which must arisi, in this 
sphere is a matter o n  which some doubt may be felt.  

T h e  Privy Council did deem it necessary to ~nakt ,  
one important  reservation. T h e y  said that  a discrct ion~ry licen- 
sing system would not necessarily be contrary t o  s . 0 2 .  ]'or e r -  
ample, thcy said, it may be proper to  limit the numbcr of 
vehicles wllich may use certain routes in the intcre\t of public 
safety, though the discretion must not  be exercis,~ble on  grounds 
other than those \t,hich may properly be regarded as r - ~ q i t l ~ l l o r . ~ ~  

of trade and canlnlcrcc. It may be open t o  question IIC>\V this 
reservation squarcs wi th  the general proposition, stated abovc. 
that the ulterior soci'll o r  economic effect of a I J W  is irrclcvant 
in relation t o  s .92 .  

Since the laws llcld invalid by the Privy Council were 
designed both  to  protect State railways f rom undue ( i .c .  in 
the eyes of Government)  competition by road transport ant1 
to  raise revenue for the coztly business of providing and main- 
taining roads, the State Governments hastened to  salvage wha t  
they could of their schemes by enacting new legislation, which 
was promptly challenged by the road transport operators. T h c  
main ensuing case was Hughes 8 Vale P t y .  Ltti. L.. N ~ L L ~  Sorith 
\\'ales (R'o.2) .I3 

T h e  State Transpor t  (Co-ordination) Amendment Act 
1 9 5 4  ( N . S . W . )  re-established an annual  l icen~ing ~ c h c m e  for 



interslate commercial t ranspor t  vehicles, b u t  in  do ing  s o  a t t -  
empted t o  meet t h e  P r i v y  Counci l ' s  judgment  b y  prescribing in 
some detail  the g r o u n d s  o n  w h i c h  the  licensing au thor i ty  might  
refuse a license. Space does n o t  here permit  a n y  examinat ion of 
tbose grounds  in  detail ,  b u t  all  the members  of the  H i g h  C o u r t  
agreed t h a t  m a n y  of t h e m  were t o o  vague and  still  a l lowed 
t o o  widc a discretion t o  the au thor i ty ,  going beyond reasonable 
regulation, especially the provisions t h a t  a license m i g h t  be re- 
fused if the Commissioner  was  satisfied t h a t  the applicant w a s  
"no1 a fit  and  proper person." o r  t h a t  the operat ion of  t h e  veh- 
icle would  "create o r  intensify condit ions giving rise to" u n -  
reasonable tfalnagc t o  the roads or  danger  t o  persons o r  roads 
o r  unrcasonablc interference w i t h  other  traffic. T h e  provisions. 
in  the \r,ords of D i x o n  C.J..  hlcrl'icrnan a n d  W e b b  J J . .  "put 
thc  (:on~missioner in  almost  complete c o m m a n d  of the  fate of 
a n y  application." 

D i x o n  (:.,I.. M c T i e r n a n  and  Webb  J J .  summed u p  t l ~ c  
Act as torbicjding t l ~ c  use of vcl~iclcs fo r  interstate tradc "except 
by t l ~  Iticnse of a n  adminstrat ivc agcniy of N e w  S o u t h  Wales 
1vI10?c o n l y  d u o .  t o  a l l o w  it  is in  practical effect unenforceable 
a n d  in a n y  caw does no t  'irisc unless the  agency does n o t  regard 
a n y  of a n~!n lbcr  of very wide indefinite a n d  sometimes in tang-  
iblc o b j c c t i c ~ n ~  a s  existing and  i f  and  when  it arises it  is no t  
'1 d u t y  t o  l i i i , r l \ c  the use of the  ~ , c I ~ i c l e  as asked b u t  o n l y  subjcct 
to a n y  condit ions ( fa l l ing  w i t l ~ i n  certain very wide dcscript- 
i o n s  which t11' agency may choose t o  impose, condit ions which  
may or  may not hi, c o n s i ~ t c n t  \\.it11 thc  interstate tradc o r  t rans-  
action in vienr ."  vl'llc r c ~ u l t  fo r  th: intcrstatc operator  w a s  little 
better t h a n  unci~7r the earlier legislation, a n d  the new Act  u7as 
lihcwisc held inval id.  

I t  is clear tllereforc tha t  the H i g h  C o u r t  will no t  uphold  
a licensing sch:mc for  a n y  aspect of intcrstatc t radc,  commerce. 
o r  i n t ~ r c o u r s e  unless the g rounds  o n  ~v!lich a license may  bc 
refused are sct f o r t h  wit11 mucll greater particularity a n d  de-  
f ini t ion t h a n  is of ten the case w i t h  governmental  licensing 
schemes, a n d  even then ,  of course, the g rounds  laid d o w n  mus t  
themselves be consistent w i t h  s .92 .  \Tvrilliams J . ,  indeed, went  
so  far  a? t o  say t h a t  t11e regulation of interstate t ransport  "must  
be mainly confined t o  l aws  a n d  executive acts relating t o  t h C  
~ a f e  use of the roads and  t o  the care a n d  preservation of the 
roads." A n d  D i x o n  C . J . ,  h l c T i e r n a n  and  \\'ebb J J .  said tha t  
"for  the t ime being the  question m a y  be  p u t  aside wh'cther the 
g r o u n d s  mus t  cxist i n  objective fact o r  it is enough  t h a t  they 
exist in  the op in ion  o f  a n  administrat ive licensing authority." 



3 7 2  7 he  L'nr~~ersrtrl  of Qrteensland Law Jorrrnal  

T h e r e  was another  vitally impor tan t  aspect of the second 
I I r ~ g h e s  8 L'ule Case. T h e  State T r a n s p o r t  (Co-ord ina t ion  ) A m -  
endment  Act I 9 5 4  also provided f o r  the f ixing of a scale of 
pecuniary charges which operators  w o u l d  have t o  pay for  i n -  
dividual  Journeys.  In  addi t ion t w o  o ther  Acts, the h l o t o r  
\'chicles ( T a x a t i o n  Act 19  5 1 a n d  the M o t o r  Vehicles T a x -  
at ion h lanagcment  Act  1 9 4 9 -  1 9 5  1 , provided for  the  raising of 
revenue f r o m  m o t o r  vehicle owners ,  b y  w a y  of a t ax  payable 
in  respect of every vehicle a t  the t ime of initial registration a n d  
ot every suksequent periodical renewal of registration i a  scheme 
embodying  s tandard  practice t h r o u g h o u t  Australia ) . T h e  ~ a l -  
idi ty  of these charges mias challenged. 

O n  this question there w a s  some difference of op in ion  
a m o n g  the members of the  H i g h  C o u r t ,  t h o u g h  all agreed t h a t  
the particular legislation was inval id.  T h e  major i ty  took the 
view t h a t  the  State  was entitled t o  demand f rom road users a 
rcusonable contr ibut ion towards  the maintenance of the roads. 
so long  as there was  n o  discrimination against interstatc traderc 
o r  travellers. But the  charges mus t  be related in  some way  t o  
the actual use of the roads made b y  the individual  interstarc 
operator  o r  vehicle-Dixon C.J . .  M c T i e r n a n  and  Li'ebb J,J. 
instanced a t a x  based o n  mileage o r  ton-mileage.  I t  was  obvious 
tha t  the taxes payable o n  registration bore n o  rclation w h a t -  
ever t o  the usc which the vehicle might  make of the roads. ?'he 
provisions governing the  ratcs o f  charges for  individual  journey:, 
in  the T r a n s p o r t  Co-ord ina t ion  Act were also held t o  be SO 

worded as no t  t o  ensure t h a t  the rates w h e n  fixed would  c o n -  
form t o  the required principle. I t  was  emphasised t h a t  the re- 
gistration t a x  provisions were held invalid o n l y  s o  far  as they 
applied t o  vehicles csed solely in interstate t rade,  commerce. o r  
intercourse, A s  D i x o n  C.J. ,  hlcrTicrr.an a n d  W e b b  J J .  said.  
"there is n o  such protection if the  \~ehiclc is used a t  all in Ne\v 
S o u t h  Wales except in  the course of interstate commerce." 

T h e  rat ional  basis of the r ight  of the State  t o  charge a t  
all  for  use of the roads b y  intcrstate operators  gave their H o n -  
ours  some trou5le. T h e  basis is no t  State  ownersh ip  of the  
roads ( w h i c h  was the  g r o u n d  o n  which  Wi l l i ams  J .  h a d  u p -  
held the  validity of t ranspor t  regulation schemes i n  McCarter  tl. 
Hrodie ) .  Section 9 2 ,  it w a s  said, assumed the  existence of roads 
which interstate traders a n d  travellers were t o  be free t o  use. 
T h e  State  is n o t  b o u n d  t o  bui ld roads,  nor  is it  b o u n d  t o  
main ta in  t h e m .  B u t  if i t  does main ta in  t h e m  it can r ight ly ask 
those w h o  contr ibute  t o  their wear a n d  tear t o  pay m a i n t e n ~ n c e  



servicc Wuu~cver, so it was said, the State cannot make a charge 
for thc. prox7ision o f  new roads. Kit to J .  and Tay lo r  J. accepted 
the full logic of- the proposition that  s .92 assumed the exist- 
ence of roads by asserting tha t  the State could charge neither 
for the provision of new roads nor for the maintenance of 
existing roads, a conclusion which Governments would n o  
doubt i ~ n d  \,cry startling. 

I t  t l>>s is the. constitutional position of State-provided 
roads what of othcr facilities for interstate trade and commerce 
which rRc State. may provide, such as railways, wharves, har-  
bours .>irficldsi Williams J .  could see n o  difference in this 
context bctxve.cn roads and other facilities. I t  would seem to 
follow that in  his view the State could no  more exclude inter- 
state tr.3dcrs from the use of these facilities which i~ chose t o  
providc rhan it could exclude interstate traders f rom its roads. 
I f  this is s c ~  ,)nother big field for the operation of s .92 is opened 
up.  Fullagar . I .  o n  the other hand,  expressly denied tha t  roads 
were rr; rhe sarne position as wharves, airfields etc. And  Kitto 
J .  said: 'Neither a charge for use of a particular piece of prop- 
erty con51dcrcti as a subject of ownership nor a charge for per- 
sonal ctrviccs specifically availed of by the trader needs any 
rcconcilration with s.92." Dixon C.J. ,  McTiernan and Webb  
JJ. in t i x ~ r  joint judgment appeared t o  agree tha t  the roads 
were in .-i special position, but  they said that  any charges which 
the S t ~ t t  might make for use of physical things provided b y  
it ( to  rnrcrstate traders) must be "no more than a reward, 
remuncration or recompense." T h e  extent t o  which s .92  re- 
stricts r h ~  t rwdom of Governments t o  run  their railways and 
wharvrs and airfields, etc., as they see fit is therefore some- 
what  ~rnicrtain.  

Sc tar ns the roads are concerned, however, it  is clear that  
the St;rt<,s must devise a new system of financing their upkeep. 
so far ss interstate transport is concerned. T h e y  have been 
invited b!. the Chief Justice to  base their charges o n  mileage 
or ton-mileage, a system which seems fair enough, but  whether 
it is ~idrninistratively practicable is another matter. So  far  as a 
system of licensing of interstate vehicles or  services is concerned, 
the States are greatly restricted, and certainly it would seem that  
they must abandon all attempts t o  bolster u p  the railways a t  
the expense of road transport. 

A number of other cases concerned wi th  interstate trans- 
port were decided by the High Cour t  immediately following 
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the di.cision in Hughes 8 Vale I'ty. Ltd .  u. New South Wales 
( N o .  2 ) .  T h e  Queensland amending Act which was passed 
after the first Hughes 8 Vale Case provided for the licensing of 

interstate carrying seruices, as distinct from oehlcles. But  the 
Court  regarded the distinction as one of form rather than sub- 
stance, and held that  the Act suffered from the same fatal defects 
as the New South Wales Act:  Hughes 8 Vule Pty.  Ltd, u. 
Queenslrrnd.14 

Legislation which requires vehicles to  be registered and im-  
poses a tax on registration usually also prohibits the driving 
of any unregistered vehicle. In Nilson o. South Austrulicl'5 and 
Pioneer Tourist  Couches P ty .  Ltd .  u. South  Australial6 this 
was held to  be covered by the decision in the second Hughes 8 
\'ale Case and therefore to be invalid so far as it applied to 
vehicles used solely in interstate trade. 

In  Arrnstrong u. Victoria17 the Victorian transport con- 
trol legislation was held invalid. T h e  scheme of this legislation 
was somewhat different from that  of New South Wales ;ind 
Queensland. I t  involved the necessity for a permit for every 
interstate journey, to  be obtained from an adminstrativc aut-  
hority the limits of whose discretion were more clearly defined 
than in the case of the legislation of the other t w o  States. I t  
was ncverthcless likewise held invalid. T h e  following obscr- 
vations by  Dixon C.J.,  McTicrn<in and \!'ebb JJ .  arc wort11 
noting: "This  docs not mean that  there c'ln never be a discre- 
tion reposed in any regulating authority to  give dircctions in 
rclation to  particular cases. W h a t  it means is that  a general ad- 
ministrative control involving the exercise of a discretion wi th  
respect to  each integer of the particular variety of interstate 
transport separately and as an  individual case is at  variance 
with the gcneral conception of the kind of regulation which is 
consistent with freedom. Moreover it necessarily involves a 
delay on  each occasion when a permit is sought and considera- 
tion is given to the particular circumstances. I t  is a control which 
even if in its actual exercise it be sufficiently uniform, yet is 
exerted by a machinery which is hardly consistent with the free 
f low of the traffic." 

A very different and quite novel point arose for  consid- 
eration by the High Cour t  i n  Antil l  Ranger 8 Co.  I'ty. Ltd. 

14. 119551 A L.R. 594.  
15 .  [ I 9 5 5 1  A . L R .  616.  
16. [ I 9 5 5 1  AL-.R. 621.  
17.  [ I 9 5 5 1  A.L.R. 6 2 8 .  



L .  ( ' o l ~ ~ r ~ ~ i \ s l o n e r  f o r  R o a d  7;T'ransport ON S.W.) l a  a n d  Deucon 
u Grrr71~hnic l 9  Immediately af ter  the  P r i v y  Council 's decision 
i n  Huqher  8 Vale Pty .  Ltd .  c. New S o u t h  Wales (iVo.1) t h L  
Nc\t, S o u t h  ii'alcs Par l i ament  pasced the  State  T r a n s p o r t  C o -  
ordination (Bar r lng  of C l a ~ m s  a n d  Remedies) Act  1952. T h i s  
Act  purpor ted  t o  b a r  all legal claims w h i c h  m i g h t  otherwise 
l:,lvc arlsen o u t  of the  l n v a l t d ~ t y  of the  t ranspor t  legislation 
c s c l a ~ m s  f o r  repayment  of charges paid under  protest ( thc  
.4rir[li liunclrr (-'LIFE) o r  sctlonq for  trespass b y  seizure of a n  
nnl~tci i \c t i  1ntcr5tate transport vc111clc by  a Stntc officer (Deacov 
L <,I ~ I ) I S ~ L I L C  ) 

' J ' l ~ i .  f~Iig11 C o u r t  recogniscd tha t  the purposc of this nicas- 
1111' \ f r<1\  TI()[  mci-cly t o  protect the  State  T r e a s u r y  f r o m  thi. 
~ c \ ~ c ~ r c ~  I>Io \ f~  o f  having t o  refund largc s u m s  of money  11oiv 
Ilclil to h . ~ \ , c  been u n l a \ r ~ i ~ ~ l l y  extracted f r o m  road t ransport  
<qxrat':r\. I t  woulcl clcarlv be very difficult o r  impossible t c -  

ticvi\c .I \ i l)t ,nic i (>r  t l ~ c  atljustrnent of financial interests con-  
~ C Y ~ U L , I I I  ~ 1 ~ x 1  t 1 1 ~  Pr ivy (:ounci13s decision w h i c h  w o u l d  dc  
l u \ t  i i ,  1 0  .ill ( ' s r r -~crs  woulcl uncloubtedly in  m a n y  cases ha\.< 
~ ) . i s ~ t ~ ~ i  01; t I;( burden of the  State  t ranspor t  charges in  the  form 
OI i~~irc',i.i,rl i . , l t i ~  if chargc t o  their customers. Fur thcrmorc .  
i t  i.; ,I 1),1\1i ~ > r i n i i p l c  o f  tllc l a w  t h a t  n o  r igh t  of action exist. 
. I : : . I I I I ' , ~  t l ! ~  Si,ltc, I or  ( :~o\ i .n  i \ \ ~ i t l ~ o ~ r t  i ~ s  consent.  whet11i.r 
t , \ , l ~ ~ i , c \ ~ ' , i  1:1 t l ~ e  ior111 o l  I~~yi.;la!ion or  a R o y a l  fiat t o  a pctitic:: 
. 1 1  I i - I ! [  t I1~risl1 1:ullagar < I .  pointcd o u t  t h a t  in  inattcrs ci 
i i , t I L ~ . l l  !r~ri.cliitiorl t l ~ c  pc,nZa- oi' a S t ~ t c  t o  d e t c r n i ~ n e  ~vl lcthcr  
.?n\ . : i t ~ o n  might  1)c brougllt  a>:ainst i t  w a s  limited by \ .58  o i  
t l i i  .li;L!iii.11\. : \ i t  I .  O n  ~ l ~ c  c2thc.r h a n d ,  it was clear that  ii 
: I ) <  Si . ? t i ,  o l ~ l c i  i)rrvciit dnv re~i lcdy being pursued against i r  
i i i  .,ui11 i l t i u i n \ l . i i i i c ~  ,I\ tlii.5c i,isi.s, the  ~>ro tcc t ion  given ti ,  
i i ~ t t , i . \ ~ ~ ~ t :  ~ ? , i t f ~ , t s  :)\, 5.92 \ \ ~ O L I I C ~  l>t, illusory. 

1 1  ri.,i\ t l ~ c l i ~ i o r c  hcld unanimously tha t  t11c Act w a s  i r -  
valitl. 1.; I>isnll C I . .  \ Ic ' I ' i i~rnsn,  i\ ' i l l ia~ns. W e b b .  Ki t to ,  and 
I.,1>.lor J,J. said in tljcir joint ,judgnicnt in t l ~ c  An(i1l l i o n ( ~ ~ r -  
( ' c i j i , .  " I t  sicms irilplicir in t i ;?  declaration of freedom of intcr-  
. t212 trail< t h a t  r \ ~ ~ s  protection sllall endure,  t h a t  is t o  say,  thar  
1 1  ,I >: i , , \ .~~rnn~cnt . l l  inti.rfc,~-cnc-c could not  possvss the ,jus!iSi 
carion 01 tl-ir antc.iior a r ~ t l ~ o r i t y  of tllc l a w  bciause i t  invadcii 
thc tri.i.i!otn guaranteed.  tilcn it could n o t ,  as such. be given a 
i c ~ r : i p l ~ t ~  L.X post lac!o justification " 
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Freedom of Interstate Trade and  Commerce: Wha t  is Interstare 
Trade and Commerce? 

T h e  Transpor t  Cases discussed above were concerned with 
the question, what  is meant by the words "absolutely free" in 
s . 9 2 ?  I n  the past twelve months  the High Cour t  has also been 
concerned with the question, what  is meant by "trade, com- 
merce, and intercourse among the States" in s . 9 2 ?  W h a t  sorts 
of activities fall within the concept of interstate trade and 
commerce? Some important  answers have recently been given 
to this question, and it rather seems as if the High Court ,  while 
tending to  enlarge the concept of the freedom which s.92 affords 
to interstate traders, is at  the same time drawing more narrowly 
the limits of the category of persons w h o  answer that  descrip- 
tion. 

I n  Crannall  0. Marr-ickuille Margarine P t y .  Ltd.20 the 
defendant company was prosecuted for the offence of making 
margarine without a license f rom the Minister of Agriculture 
as required by the Dairy Industry Act 1 9  15-  195 1 ( N . S . W . )  . 
T h e  Minister had an  absolute discretion to  grant or refusc 
licenses, and all licenses had to  be subject to  a condition limit- 
ing the quanti ty of margarine which the holder might manu-  
facture during the year. T h e  Act also imposed a limit o n  the 
total quanti ty which might be manufactured by all licensees 
each year. 

Since there can be n o  interstate trade in margarine unless 
margarine can be brought into existence, the company argued. 
citing the Hughes U Vale Case, that  to invest a Minister with 
discretion to determine whether any or h o w  much margarine 
should be made and by whom it should be made constituted 
an impediment to  the freedom of interstate trade and commerce. 
T h e  Court  unanimously held, however, that  although produc- 
tion may be a sine qua non to  interstate trade, it is neither part 
of interstate trade nor an essential attribute of it. Therefore the 
restriction involved in the Act was not a restriction on inter- 
state trade, and so was valid. T h e  Cour t  was at  pains to  point 
3ut that  the area of the protection to  interstate trade given by 
s.92 was not  the same as the area of Commonwealth legislative 
power wi th  respect to  interstate trade under s.5 1 ( i)  . 2 1  T h e  
power to  make laws wi th  respect to  a subject matter carries wi th  
it power to  make laws with respect t o  all matters incidental or  
ancillary to  the subject matter. N o  such concept is applicable 
to s.92. 

20. [ I 9 5 5 1  A.L.R. 3 3 1 .  
2 1 .  See O'Sul l iwn  o. Noarlunga Meat Ltd. ,  discussed above 



W h a t  makes the decision in the Margarine Case of partic- 
ular interest is tha t  the Court  accepted that  the policy of the 
Act was to  keep down the consumption of margarine as a 
means of encouraging the consumption of butter. So the Act 
might be said t o  be admittedly designed to  restrict trade in 
margarine, including, of course, interstate trade. But the Court  
said that  this made n o  difference, even if the Act was expressly 
to  acknowledge its evident policy, or even if it could be shown 
that thcrc was a preconcert among the six States (as there n o  
doubt  was i t o  give effect t o  the same policy by enacting similar 
legislation about the same period ( 1 939-  1 9 4 0 )  . 

7'he ,\ltrryclrlne Case emphasises the necessity for an "in- 
separable connexion" between the commercial movement of 
things or persons f rom one State to another and acts done 
bcforc such movement is begun in order that  those acts should 
qualify for the protection o f  s.92. Since production is seen to  
be n o r n i ~ l l y  outside this protection, a vast industrial field is 
opcn to  go\rcl.nmcnt regulation and presumably also to  govern- 
ment monopoly.22 

C;runnclll L.. C .  Gee Kclluuwy 8 Sons llty. Ltd.23 was con- 
ccrncd \vit11 acts done after the movement of goods interstate. 
So it t ~ l l s  into the same category as \Vragg o. New South 
\l'ales.*4 11'. 8 A.  McArthrtr 1,td. t i .  Qucensland,25 Williams 
L.. Xlclr-opoliltrn and  Export  Abattoirs Board.26 T h e  Common-  
~ ~ ' e u l t h  L.. Sorith Australicl (C.O.R.  C a ~ e ) . ~ 7  Vacuun? Oil  Pty .  
Ltd .  L.. Q~tccnslund.28 Ferguson u. Stet'enson,29 and Fox  G. 

liohhlns.30 In all these cases the question was whether lcgis- 
lation operating on  acts done in relation to  goods which had 
bccn moved from one State to  another in the course of trade 
\vas invalid as contravening s .92.  In  Kellaula~/ 's  Case a com- 
mission agent in Sydney was prosecuted for an offence against 
the Farm Produce Agents Act 1926-1952.  in that he charged. 
in respect of a sale in Sydney of apples consigned to  him by a 
grower in Tasmania,  commission at  a rate higher than the 
maximum prescribed under the Act. T h e  case thus covered much 

['or .I more c s t c n s i v e  d i scuss ion  of t h c  ~Llurgurtnc,  Cusr ,  ~ n d  of t h c  
ncx l  i.lsi. I ~ r r c  r e v i e ~ v e d ,  scc my  jrt icIc.  R e c e n ~  T r c v d h  t n  the Fc t i~r ( i1  
( ' ~ n ~ r n i , r c l .  I'OLL.(T a n d  Stlc.ttor> 0 2 .  P ~ r t  11 2 9  A 1. .J 2 7 0 .  
1 1 ' ) 5 5  1 '4 l-.R. 2 1 3 .  
i 1 9 5 1 )  8 8  C.1. R 3 5 3 .  
( 1 9 2 0 )  28 C.I . .R.  5 3 0  
( 1 9 5 3 )  8q C.I..R. 6 6  
( l ' ) ? h  \ 18 C.I..R. 4 0 8  
( 1 9 3 4 )  5 1  C.I. R.  1 0 8 .  
( 1 9 5 1  J 8 4  C.l..R, 4 2 1 .  
( 1  9 0 o )  8 C.I..R. 1 1 5  
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the same ground as Roughley 0. New South L?'ales,31 where 
the legislation was held valid, but  the High Court  declined t o  
treat that  case as authoritative because of the diversity of the 
judges' reasoning and because much of that  reasoning was 
inconsistent wi th  later authorities o n  s.92. 

T h e  particular apples were sent to  the agent for sale in 
response to an offer made by the agent to  the grower to sell 
on commission any apples sent t o  him. T h e  agent argued that  
his services were part  of a transaction of interstate trade and 
were therefore entitled to the protection of s .92,  and that  the 
legislation limiting his charges was an infringement of s .92 .  
T h e  Cour t  unanimously held that the sale was not  part of  
interstate trade and that  his services in selling did not therefore 
fall within the ambit  of s.92. As it did not appear that the 
grower's freedom t o  sell interstate was impaired in any way 
by limitations on agents' commissions, t h c  Icgislation mias 
held valid. 

T h e  Court  took the view that  interstate trade in the 
apples continued until they were unloaded at Sydney, and 
perhaps until actually stored awaiting disposal."But the first sale 
of a commodity after importation usually is a separate distinct 
and subsequent transaction." I n  the absence of any evidence as 
to particular arrangements for discharge of the fruit from the 
ship and for sale which might provide an "inseparable con- 
nexion" between the sale and the interstate transportation, the 
Court  held that there was no such inseparable conncxion. 

T h e  decision is not suprising in view of LYragg's Case,32 
where it was held that  the general price-fixing laws of New 
South  Wales did not  infringe s.92 in their application to  the 
sale in Sydney of Tasmanian potatoes b y  New South  Wales 
importers because the sales were not part of any  interstate trans- 
action. There  is one point of distinction between the sales in 
Wragg's Case and the sale in Kellaroay's Case: in the former 
the sellers (importers) had themselves bought the potatoes 
from the Tamanian growers, while in the latter the seller 
merely acted as agent for  the grower. Wmgg's Case itself was 
consistent with and was decided o n  the authority of McArthur's 
Case,33 as carefully explained by Tay lo r  J . ,  giving the prin- 
cipal judgment in Wragg's Case. 

31.  ( 1 9 2 8 )  4 2  C.L.R. 1 6 2 .  
3 2 .  ( 1953 )  8 8  C.L R. 3 5 3 .  
33 .  11920)  28 CI..R. 530 .  



But how is one to reconcile these cases wi th  the C.O.R. 
Case34 and the Vacuum Oil  Cuse:'35 I n  those cases the High 
Cour t  struck down as contrary to  s .92 legislation which op- 
crated on  the first salcs of petrol after its importation into the 
State-in the one case a tax on  sales and in the other the im- 
position of an obligation to  purchase locally produced power 
alcohol in quantities proportionate to  the quantity of petrol 
sold. In  Wrayg'a Case Dixon C.J. drew a distinction between 
'1 trader's "legal" capacity to  import (or export) and his 
"economic" capacity, saying that  s.92 was relevant only to  the 
former. I3ut the point of t h t  C.O.R. Cuse and the Vact~urn Oil  
Cusc appcars to be simply that the legislation directly interfered 
in a practical business sense wit11 the plaintiffs' freedom to 
conduct their interstate tradc. So too might price-fixing or 
other legislation operating o n  sales of imported goods. Th ic  
was indeed admitted by the Court  in Kellnruuy's Case: to  say 
that salcs of imported fruit are part of the domestic trade of the 
State, the Court  said, "docs not mean that  legislation, if so fram- 
ed as to  impede or prcjudicc the sale of the fruit might not im-  
pair the grower's or consignor's freedom to  engage in or conduct 
interstate commerce." 7 .11~ true question would seem to  be 
s i~nply  whether the legislation has a direct effect of imposing 
a rcal burden on the interstate trade, and if that  is so it is not  
helpful t o  consider whether the sale is itself part of ,  interstate 
trade or not.  However, the decision in Kellatcay's Case that the 
sales were not part of interstate tradc enabled the Court  t o  hold 
that the agent was not engaged in interstate trade when he sold 
the fruit. I t  would therefore appear that  agents as a class may 
find it difficult to so organise their business as to  enjoy the 
benefits of s .92.  

S o  it seems from the ~CIurgarlne Case and Kellau3ay's Case 
that the limits of  interstate trade and commerce for s .92 pur- 
poses arc being drawn tightly both at the stage before interstate 
movement begins and at the stage after it ends. Another recent 
case to which reference might be made in this context is Hughes 
L.. Tasmaniu.36 where it was held that  a carrier cngaged by 
Hobart importers of mainland fruit  t o  take delivery of the 
fruit in Northern Tasmanian ports and carry it t o  Hobart  
was not  thereby cngaged in interstate tradc, and therefore 
could claim n o  immunity f rom State transport legislation. 

3 4 .  ( 1 9 2 6 )  38 C.L.R. 408. 
'35. ( 1 9 3 4 )  5 1  C.I,.R. 108.  Cf. a l soFov L.. Robbin5 ( 1 9 0 9 )  8 C.I .R.  

1 1 5 .  
0 1 1 9 5 5 1  A.1. R 6 2 4 .  
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Judicial Control  of Administrative Arlthoritlea: Actrons for 
Declarations. 

I n  Roberts 0. Hopwood37 the House of Lords held that  
the statutory power of a local governing authoritv to pay its 
employees such wages as it thought f i t  did not give it an  u n -  
limited discretion: in particular, it could not lawfullv pursue 
a social policy of paying an abnormally high rate of !ninimum 
wage or of paying women at  the same rate as nicn. T h e  case 
is usually regarded as the high water mark of judicial control 
of what  appears on its face t o  be an unlimited discretionary 
power. In  more recent times, especially since thc last war-in 
the United Kingdom at least-the judicial tendency seems to 
have becn to allow administrative authorities a wider discretion, 
and little has becn heard of Roberts v.  Hoptcood in thd Courts. 
( N O  doubt  another reason for  this is the e x a g g c r ~ t ~ d  polemics 
delivered against the "socialistic" notions of the local authority 
concerned by some o f  their Lordsh ip ,  in terms which sound 
hopelessly out-moded t o  contemporary ears ) 

But that  the spirit of Roberts u. N o p t ~ ~ o o t l  is by no means 
dead is shown by the decision of  the Court  of A p p e ~ l  in Prescott 
0. Birmingham Corporation.38 T h e  Eirmingham Corporation. 
acting under statutory authority to  charge such fares on its buses 
"as it should think fit," decided as a matter of policy to carry 
certain classes of aged persons free. T h e  consent of the licen- 
sing avthority under the Road Traffic Acts was granted to this 
scheme, subject to  the corporation paying to the transport 
fund each year a sum f rom the general rate fund equivalent to  
the estimated cost of the scheme to  the transport undertaking. 
T h i s  action was then brought by a ratepayer for a declaration 
of invalidity of the scheme. 

T h e  Court  of Appeal held that  the scheme went beyond 
anything which could reasonably be regarded as authorised by  
the discretionary power of  fixing fares: the Corporation had 
misapprehended the nature and scope of its discretion. If this 
decision marks a turn in the tide of judicial supervision of ad- 
ministrative discretions back towards increased control, then i t  
is a very important decision. However, it is open to  question 
whether this was a good case for  judicial intervention, just as 
one may feel about Roberts u. Hopwood. W h e n  a political body,  
responsible in periodical elections to  the general body of local 
citizens, is given discretionary governmental powers which are 
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prima facie absolute, one may well think that  the intention of 
Parliament was t o  leave control of the use of such powers t o  
the ordinary political processes. T h e  Cour t  of Appeal read into 
the legislation the principle tha t  the transport undertaking 
should be run as a busintss venture, though it was constrained 
t o  admit that  considerations of profit should not  exclude all 
other considerations. In  tl~ese days when public transport is very 
widely in both Britain and Australia a function of local govern- 
ment,  and when it almost inevitably becomes a vehicle for gov- 
ernmental policies quite alien t o  private commercial enterprise, 
one may well feel that  a court of law is an inappropriate auth-  
ority for supervision. 

Apart from t11csc considerations ( which it is recognised 
may bc controversial) an important  factor leading t o  the deci- 
sion in the case was the view taken by the Court  that  a local 
authori ty,  though not a trclstee for the ratepayers, owes "an 
analogous fiduciary duty" in the application of the funds ac- 
quired from rates. T h i s  is a consideration which would not  be 
applicable to  most other kinds of administrative authorities, 
and so it may be that  the Cour t  of  Appeal would not  be pre- 
pared to  go so far in controlling the exercise of wide discretion- 
ary powers vesti'd in other kinds of authorities. 

T h e  action for a declaration was seen t o  be a very useful 
remedy for th: p l a ~ n t ~ f f  In Prescott 's  Cuse Other reccnt cases. 
e g Barnurd L ~ ! ' a t ~ o n c ~ l  D o c k  I,abour Board39 have shown the 
elastic~ty of t h ~ s  remedy as a means of checking abuses o r  ex- 
cesses of power by adm~nlstrat ivc authorltles of all kinds T h e  
limits of the remedy, however, were unmistakably demon- 
strated In Htluly ~ l .  ,lfrnlster o f  Heulth.40 

T h e  plaintiff, who  was a shoemaker a t  a mental hospital, 
c la~med that  he was a mental health officer within the terms 
of the National Health Service (Superannuation) Regulations. 
and so was entitled t o  more favourable terms of superannuation 
that  would otherwise be the case. T h e  Regulations providcd 
that  any question as to  the rights or  liabilities of an officer o r  
of a person claiming to  be treated as such was to  be determined 
b y  the Minister. T h e  Minister had determined against thc 
plaintiff, w h o  now brought this action for a declaration that 
he L1as a mental health officer. 

3 9 .  1 1 9 5 3 1  2 Q.B. 18 .  
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-1'he Cour t  of Appeal discussed the action o n  the ground  
t h ~ t  the plaintiff was really seeking t o  usr the declaration 
remedy as an appeal f r o m  the  I24inistcr's determinat ion.  In  order  
t o  g ran t  the relief sought ,  the C o u r t  would  ha\,c t o  hcar thi. 
cL1sc afresh. T'hc Regulat ions t h a t  t l ~ c  hlinister w a s  
the au thor i tv  t o  determine questions of the  k ~ n d  in issue and  
no provision was  mad< f o r  appeal f r o m  hini .  S o  unlcss thc  
plaintiff claimcd a n d  established t h a t  the hl inis ter  actcd w i t h -  
ou t  jurisdiction o r  tha t  there was  some irregularity o r  breach 
of the  principles of natural  justice, o r  sonic o ther  recognisecl 
g round  of rclicf, his action was  not soundly  based. 

T h e  action for  a declaration of r ights ,  then ,  howcvcr 
elastic it  may  be, is no t  to be uscd as a  mcdium of general 
appeal against administrat ive decisions. 

ROSS A \'111,1< 5 0  \'. 
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C O N T R A C T  

C u n ~ i t ~ u  and \\'uqerlng Contracts .  

T h e  s ta tu te  l a w  relating t o  gaming  a n d  wagering contracts 
w a s  practlcallv all repealed a n d  replaced b y  certain provisions 
O F  t h i  Rac~r7q nnd Betlirly Act of 1954.  especially 5 139.  S o  
lcir a \  iontr'ict l a w  is concirned the  Act  is In the  m a i n  a c o n -  
~ o l ~ d a t ~ n g  measure a n d  inahes n o  substant ial  changes 

1 he Ganilnq Act of 1 8 5 0  s 8 IS replaced b y  s 1 3 9  ( I  ( I )  

I 1 1 1  ) (,I I and ( b  of the  n e w  Act  T h e  Racing Rcgulat lon 
4 r n c n d n i ~ n t  'ict of I 9 3 0  s 2 2  I S  replaced by s 1 3 9  ( 3 ,  7 'he 
\ u p ~ > t i ~ ~ ~ o n  of Gamtl l lng Act of 1 8 9 5  \ 3 3  IS replaced b y  5 1 3 9  

1 )  r I I i  

,-I ni>\r. provision is t h a t  in s.1 3 9  ( 1 ) ( i i i )  j c )  , expressly 
;~rc)viciing  hat 110 action cball be b r o u g h t  t o  recover money  
ic>nt o r  ,icivcinccd for the purpose of g a m i n g  o r  wagering. T h i s  
:ivi.\ . ; tatutorv ,iuthority t o  the  rule in  Carlton Hall Cluh L.. 
I . ( ~ L I T O I I L . ( ' ~  that 1o'lns made k n o w i n g l y  f o r  the purposc of gaming  
~ r c .  i r ~ - ~ c o v c r a b l e .  I t  also settles the d o u b t s  as t o  whether  action 
i c ) ~ l l t i  i : ~  bl-ought t o  rcsovcr moncy  lent fo r  the  purposc of 
making non-g'lrning wages which t h o u g h  n o t  illegal were n o t  
L,nforscablc contracts by virtue of tlw G a m i n g  Act  of 1 8 5 0  ~ . 8 . ~  
l ' h c  new provision w o u l d  also seem t o  overrule those cases in 
:r-hiih it h,is been held that  money lent fo r  the  purpose of  g a m -  
Ing abroati could be recovered if i t  w a s  recoverable b y  the  l a w  
i ) f  the count ry  wllere the  gaming  took place.3 

T h e  klcrcantile Act  of 1 8 6 7  s . 4 3 ,  which  attaches a ta int  of 
:llegalit y to securities given for  gaming  debts  o r  f o r  repayment  
of moncy lent f o r  gaming  purposes, is n o t  affected b y  the  
new Act .  B u t  one  curious omission f r o m  the n e w  A c t  is a n y  
rdference t o  securities given in respect of bets made  w i t h  book-  
makers l awfu l ly  operat ing o n  a course. T h e  Racing Regulat ion 
'Amendment Act  of 1 9 3 0  s .22 ,  which  made  such bets enforce- 
able contracts,  expressly exempted securities given i n  respect 
thereof f r o m  the  operat ion of the  Mercantile Act  s .43 .  A l t h o u g h  
hcts made  in similar circumstances ( a n d  in licensed off-course 
premises) are also enforceable contracts under  the n e w  Act ,  n o  

1 [I9291 2 1i .B.  1 5 3 .  

.:. See Cheshire 8 Ir i toot:  Lrrru of' Contriict, 3rd edn.  pp. 2 7 4 - 5  
; E.g. Quarrier 0 .  Colston ( 1842) 1 Ph. 147: Suxby v .  Frrlton 1 1904 1 
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