
H I R E - P U R C H A S E  L E G I S L A T I O N  I N  Q U E E N S L A N D  

T h e  inexhaustible appetite of the public for consumer goods, 
and the necessity for satisfying that  appetite by credit financing, have 
led in Queensland, as elsewhere, t o  an  enormous growth in "cash 
order" transactions and sales of chattels by instalments. Both these 
means of credit financing have been subjected to  legislative interven- 
t ion,  the former by the Cash Orders and Hire-Purchase Agreements 
Regulation Act of 1946 ,  and the latter by the Hire-Purcl~asc Agree- 
ment Acts 1933  to 1946.  Yet despite the volume of hire-purchase 
transactions, judicial exposition of  the hire-purchase legislation in 
Queensland is very scanty. T h e  purpose of this paper i <  to csamine 
this legislation, and to proffer some comments on its more distinctive 
features. T h e  paper is not concerned wi th  the general l a w  affecting 
hire-purchase agreements, nor even with the Quecnsland legislation in 
so far as it is common to that  obtaining in England or in thc other 
States. 

1.  T h e  definition of a Hire-Purchasc Agreement. 
T h e  Act particularises four types of agreements as h~rc-purchasc 

agreements : 

( a )  A letting of goods or chattels wi th  an option to purchase. 
T h i s  clause simply formulates the essential conception of a hire- 
purchase agreement in the strict sense, the H c l t ) ~ ~  L'. , L I L I ~ ~ ~ ~ ~ L L ' S ~  
type of agreement, in which there is a combination of a hailmcnt 
locatio rei wi th  a binding offer to  sell by the bailor, dependent on  pay- 
ment of the total amount  of instalments of hire and on thc fulfilment 
of other conditions imposed by the bailor; and in which t h e  bailcc is 
granted a correlative option to purchase by fulfilling r l ~ e  ilnposed con- 
ditions, or the right to return the object to  the bailor. 

( b )  A n  agreement for the payment of goods or chattels by 
instalments. T h i s  provision is p r in~u  facie wide enough to covcr the 
case where the property passes to  the purchaser absolutely at the time 
of the agreement, as well as situations in which the passing of thc 
property is deferred. I n  particular it seems capable of covering lay- 
b y  transactions, in which the property in the goods passes to  the 
purchaser while the possession remains wi th  the vendor. Indeed the 
use of the word "payment" instead of "purchase" might suggest that 
the only agreements intended to  be affected were those where the 
property was t o  be regarded as having passed. I t  is submitted, how- 
ever, that  the prima facie effect of the provision must be cut down by 

1. [ I 8 9 5 1  A.C. 4 7 1 .  
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a consideration of the purpose and scope of the Act itself so as t o  
cover only contracts of sale of goods or  chattels o n  terms that  the 
possession shall pass immediately, whilst the property in the goods 
shall not  pass until all instalments have been paid. T h e  following 
considerations may be raised in support of this view: 

i i )  T h e  Act grants a right in equity to  the hirer in or in respect 
of the goods and chattels or  the value thereof comprised in the hire- 
purchase agreement based on the payments and/or instalments made 
by  the hirer thereunder. (S. 3 ( 3 )  ) .  I n  a case where the property in 
the goods passes immediately to the purchaser, it seems unnecessary 
to  give him the limited interest in the goods contemplated by this 
section. 

i i i )  T h e  stringent limitations on  the powers of the owner o n  
default by the hirer imposed by S. 4 are all directed to the adjust- 
ment of rights upon the retaking of possession of the goods. T h e y  
seem clearly to  envisage only a situation in which the hirer has orig- 
inally taken possession of the goods. 

( i i i )  Where at  least fifty per cent. of the purchase price has been 
paid in the case of an agreement or  agreements covering more than one 
article, provision is made that  certain chattels shall become the 
property of the hirer either as a result of an arrangement between the 
owner and the hirer or  as a result of a court order. I t  seems plain 
that  the legislative intent was that  until such arrangement or order 
t11c property in the goods could not  have passed to  the hirer. 

( I V )  Similarly, the provision in S .4  ( 4  ) ( b )  for the application 
of the proceeds of any sale or re-hiring of chattels seized by thc owner 
in payment of the unpaid balance of the moneys which would have 
been payable under the hire-purchase agreement by  the hirer to entitle 
him to the full  o~cnershtp  of the chattel seems to  contemplate that  the 
full  ownership of the chattels could not have passed to  the hirer prior 
t o  the payment of all the instalments. 

If the provision is read d o w n  in the manner suggested, it will 
be found that  it still covers such agreements as those in Lee c. Butler* 
and McEntire u. Crossley Brothers3, t o  which the term "hire pur- 
chase agreement" has been traditionally, though loosely, applied.4 

( c )  A n y  agreement for  the hiring of goods and chattels with o r  
without expressly giving the hirer an option of purchase of such goods 

2 .  [ I 8 9 3 1  2 Q.B. 318 .  
3 .  [ 1 8 9 5 1  A.C. 4 5 7 .  
4 .  Halsbury,  2nd cd.,  Vol. 1 6 ,  p.  506 
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and chattels whereby the owner agrees to let to the hirer such goods 
and chattels for a defined period as set forth in the agreement during 
which period prescribed instalments are therein payable by the hirer 
(thc total of which including any deposit amounts approximately to 
the value of the goods and chattels so hired) and at  the termination 
of which period such agreement allows the hirer of such goods and 
chattels to continue the hiring thereof subject to the payment of a 
nominal rent only. 

It  may be said of traders, as of taxpayers, that they are free, if 
they can. to make their own arrangements, so that their cases may fall 
outside the scope of the hire-purchase Acts. T h e  above-quoted defini- 
tion was designed to deal with one such arrangement, whereby the 
hircr acquired, not an option to purchase, but a right to  a perpetual 
hiring upon payment of a nominal annual rental i f  demanded-which 
presumably it never would be. In Walsh u. Industrial Acceptance 
Corporation Ltd.5 this extension of the definition of hire purchase 
agreements was applied to an agreement which obviously fell squarely 
within its provisions. But the ingenuity of draftsmen is inexhaus- 
tible: and it was obviously thought necessary to  provide some blanket 
clause by which all attempts to evade the Act would be blocked. Hence 
the enactment of the following definition. 

( d )  Any scheme or device wholly or partly in writing on or in 
connection with the sale or agreement for sale of goods and chattels 
or with the intended or future sale thereof which in the opinion of the 
Court is intended to give to the owner security for the payment of the 
purchase money or any part or instalment thereof and whether 
referred to as rent or hire or otherwise by retaining or attempting to 
retain the property in such goods and chattels in the owner until due 
and full payment of such purchase money or part or instalment 
thereof or until any later time. 

A learned author has expressed a doubt whether, as a matter of 
law, this definition can extend the scope of transactions affected by the 
legislation.6 Would it cover, for example, a sale of the goods with a 
bill of sale back to  the vendor to secure payment of the price? Pre- 
sumably not, since in that case there would be no retention of the 
property in the owner nor attempt thereat. Again, it is submitted that 
it would not cover the case where an option to purchase is given by a 
distinct document from that recording the hiring agreement, since here 
there is no agreement for sale, nor any intended or future sale.' 

5. [ I 9 3 6 1  Sr.R.Qd. 275.  
6 .  Else-Mitchell: Hire-Purchase Law, 2nd ed., p. 116.  T h e  Queensland definition 

has been a d o ~ t e d  in the Dart of the New South Wales Hire-Purchase Aaree- 
ments Act 19'41-55 re1at;ng to Minimum Deposits. 

- 
7. Such an arrangement would not fall within category ( a ) ,  since the letting is 

not  wlth an option t o  purchase. 
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2. Hire-Purchase Agreements a n d  Bills of Sale. 
Since McEntire u. Crossley Brothers8 it has been settled law 

that  a hire-purchase agreement, under which the property in the goods 
does not pass until final payment and the seller has a right to retake 
possession on  default in payment, is not  a bill of sale. There  are, 
however, cases in which transactions couched in the form of hire pur-  
chase agreements have been held to  be in substance assurances of 
chattels by way of security for the payment of money, and hence to  
be caught by the bills of sale legislation. I n  Queensland the question 
whether or  not  a hire purchase agreement constitutes a bill of sale 
depends upon the interpretation of  the term "Bill of Sale" contained 
in the Bills of Sale and Other Instruments Act 19559 S . 6 ( 5 )  pro- 
vides : 

Evcry hire-purchase agreement wi th  respect t o  any chattels (ex- 
cepting every hire-purchase agreement where the owner is a person 
w h o  ordinarily sells, or hires under hire-purchase agreements, chattels 
of the same class and the agreement is made in the ordinary course of 
his business) shall be deemed to  be a bill of sale within the meaning 
and for the purposes of this Act. 

T h i s  provision divides hire-purchase agreements in to  t w o  classes: 
those where the owner is a person w h o  ordinarily sells, or hires under 
hire-purchase agreements, chattels of the same class and the agreement 
is made in the ordinary course of his business; and those where the 
owncr is not  such a person, or the agreement is not  made in the 
ordinary course of his business. W i t h  respect to  this latter class, hire- 
purchase agreements are deemed t o  be bills of sale. It is trite law that  
one o t  the major factors leading to  the development of the modern 
hire-purchase system was the desire to  avoid the registration provisions 
of the bills of sale legislation, wi th  its adverse effect on  the credit of 
the grantor. T h e  seller of goods on  time payment w h o  transferred the 
property in the goods t o  the buyer by  a contract of sale, and  received 
back a bill of sale by  way of security, had a security over the goods 
for payment of the price which was just as effective as the rights 
pcssessed by the owner in a hire-purchase agreement; whilst the posi- 
tion of the buyer, w h o  had the use of the goods before paying the full 
price, was n o  different under either transaction, except so far as the 
question of publicity was concerned. T h e  effect of this provision 
equating private hire-purchase agreements with bills of sale will doubt-  
less be that  private time-payment transactions will not  be entered into 

8. Srlprcc. 
9 I'or a gcncral discussion of this Act,  see Cross :  Bllls of Sale and Other 1nsrr.il- 

n7tnrs Act, 2 U.Q.L. J .  304 .  
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through hire-purchase agreements at all, but only through bills of 
sale, since the limitations on the rights of the grantee of a bill of sale 
to seize and sell upon default (S.45) are not nearly so drastic as those 
imposed by the Hire-Purchase Agreements Acts on the owner. 

It is a nice question whether the exception of what might be 
termed traders' and financiers' hire-purchase agreements means that 
they are to be deemed, not to be bills of sale, or simply that no pre- 
sumpticn in relation to  them is asserted. In either case, if the defini- 
tion of hire-purchase agreements is read in the manner already sug- 
gested, it seems clear that such agreements without more will not be 
classified as bills of sale. In none of the four categories is the property 
conveyed to the person in possession of the chattel during the term of 
the agreement, and the licence to  seize can only operate so as to  
empower the owner to resume possession of his own chattels: whilst 
"the Bills of Sale Act relates to  assurances or assignments or rights to 
seize given or conferred by the person who owns the property".lo 

There are, however, several transactions which take the torm of 
hire-purchase agreements to which the bills of sale legislation has becn 
held applicable, as in Maas u. Pepper" and Price o. Parsons.l2 There 
seems no reason to suppose that the position would bc any different 
under the Queensland legislation.13 

3 .  The Interest of the Hirer. 
Prior to the exercise by the hirer of the option to purchase, or the 

payment of all the instalments in the case of agreements for the pav- 
ment of goods by instalments, does the contract create merely a bail- 
ment for reward, or does it also confer on the hirer an interest in rhe 
goods? And if the latter, what is the nature of this interest' Brlsue 
Motor Supply Co. U. Cox14 and Whiteley Ltd. U. Hrltl5 arc auth- 
orities for the view that the hirer acquires an interest in the goods 
themselves, which may be passed on to a third party, so that credit 
must be given to him for the amounts paid to  the owner by the hirer 
when the owner sues the third party in conversion. On  the other hand 
authorities exist which assert that the agreement in itself does not con- 
fer any property or interest upon the hirer.16 Dean's viewt7 is that 

10.  McEntire u.  Crossley Brothers (supra), per Lord  Herschel] a t  p. 462 .  
11 .  119051 A.C. 102.  
12.  54  C.L.R. 332.  
13. F o r  a careful exzmination of several typical transactions see Dean:  Hire-Purchase 

Law in  Australia, pp. 34-5  1. 
14. [ I 9 1 4 1  1 K.B. 224.  
15. 119181 2 K . B .  808 .  
16.  Gar example, Australian Guarantee Corporation Ltd.  o. Balding, 4 3  C.L.R.  

140  at  152 .  
17 .  Supra at  p .  5.  
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the hirer takes n o  interest of any kind in the goods, but  merely a con- 
tractual right against the owner,  for breach of which he may recover 
damages. Unt i l  he elects to  exercise his option he is a bailee paying an  
agreed sum as hire for specified periods, and may never elect t o  become 
anything more. 

I n  Queensland, the question is con~plicated by  what  was doubt-  
less intended to  be a key provision of the Act, whereby a right in 
equity was conferred on  the hirer. ?'be provision reads: 

Subject to this Act, the provisions of this Act shall, n o t w ~ t h -  
standing any law to  the contrary. be read and construed as grantlng a 
right in equlty to  the h ~ r e r  in or in respect of the goods and chattels 
or the value thereof comprised in the 11itc-purchase agreement based 
on the payments and/or  instalmcnts niadc by  the hlrer thereunder, 
and a right of rellef to the hirer In accordance w ~ t h  t h ~ s  Act 

Apart  from the Act, a hirer obtained n o  right in equity in 
respect of the goods. I t  may be that  in certain circumstances he would 
obtain cquitable relief from forfeiture upon breach of the terms of the 
agreement. If it is assumed that  the decision in Stochloser V .  Johnson18 
is applicable to  hire purchase agreements, then the court would have 
pourer to give relief against the enforcement of forfeiture provisions, 
a l thougl~ there was no sharp practice by  the owner, and although the 
I~ircr ~ v a s  not able to find the balance. I t  would, however, have to  be 
shown that  the retention of  the instalments was unconscionable, and 
as Somcx-ell L.J. pointed out ,  where instalments are to  be paid over 
a period in which the hirer has the use or  the benefit of the subject 
matter, the burden of showing unconscionability is not  a light one.lg 

In  E .  C;. Eager 8 Sons Ltd, o. Grant  2 0  it was argued that  S.3 
( 3 )  created a continuing right of redemption in  the hirer, so that  
redelivery to the hirer could be ordered in circumstances which fell out -  
side the particular provisions enacted to deal wi th  the question of the 
right to redelivery. T h e  Full Court  rejected this contention. Graham 
A.J .  stated: 

"It is also t o  be noted in this connection . . . that  S.3 ( 3 )  of the 
Act is enacted subject to  a double limitation-in its opening words 
"Subject to  the Act", and in its closing provision for a "right of relief 
to the hirer in accordance wi th  this Act",-thus, in m y  opinion, limi- 
ting the equity of redemption created by that  subsection to  the terms 
provided in S .4 (2 )  of the Act." 

18.  [ 1 9 5 4 ]  1 Q.B. 476 .  
1 9 .  See Diamond:  Equitable Relief f o r  Hire-Purchaser, 19  M.L.R. 4 9 8  
20.  [ I 9 3 8 1  St.R.Qd. 13 .  
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I t  is somewhat difficult grammatically to  read this closing pro- 
vision as a limitation on the grant of a right in equity; nevertheless it 
seems tolerably clear that the nature and effects of this right in equity 
and of the right to relief must be found within the words of the Act 
itself. We may then regard the rights afforded as the following: 

(a) A right in the hirer after default and repossession by the 
owner to tender the amount owing to  the owner or to tender perform- 
ance of any other promise for the breach of which the chattels were 
retaken, and thereupon to redeem the chattels and become entitled to  
take possession of them and/or to continue in the performance of the 
hire-purchase agreement as if no default had occurred. (S.4 1 2 )  . 

(b )  A right to be paid part of the proceeds of any sale or of rc- 
hiring of any chattels seized, in accordance with the formula 
M- (P-V) , where M represents the total amount of the moneys paid 
and the value of any other consideration provided by the hirer, P rep- 
resents the purchase price (as defined in S . 2 ) ,  and V represents the 
value of the goods as shown by their sale or rehiring, less the expenses 
of repossession and re-sale or re-hiring.21 (S.4 (4)  ) . 

I t  is important to notice that these provisions only cover the caw 
where the hirer has made default, and the owner has consequently 
made use of the procedure laid down in S.4. What ,  then, is the posi- 
tion where the agreement is terminated by the hirer without default? 
It seems anomalous that the hirer should be afforded certain rights 
when he makes default under an agreement, and have no rights when 
he observes his agreement; yet so it appears to be. 

4. Control by the Court over Hire-Purchase Agreements. 

T h e  extensive control of the court22 over hire-purchase agrce- 
ments arises from three sources: 

(a) The  Mortgagors and Other Persons Relief Acts. 193 1 to 
1943, which provide relief for hirers from the terms and conditions 
of their agreements in circumstances of economic hardship. 

( 5 )  The  Money Lenders Acts, 19 16 to 1946. T h e  object of 
this legislation is "to confer a remedy where t-hrough oppression, abuse 
of power or the unfair taking advantage of the necessities of another, 
that other has entered into an agreement the terms of which are harsh 
and such as would be an affront to  the conscience of an honest and 

21. T h i s  is the nqtation used by Dean and Else-Mitchell for the calculation of the 
purchaser's equity. It gives the same result mathematically as a calculat~on 
according to the terms of S.4 ( 4 ) .  

22. T h e  demarcation of jurisdiction between the Supreme Court and the Magis- 
trates Court varies with each of the three Acts considered. 



Hire-Purchase Legislation in Queensland 6 3 

right-thinking person".23 It  is designed to do what the Chancery 
refused to do-to mend a man's bargains.24 Hence it is appropriate 
where complaint is directed at the terms of the agreement, since it 
enables the court inter alia to reopen the transaction and take an ac- 
count between the parties thereto; though it is not appropriate where 
the complaint is directed at the conduct of the owner antecedent to the 
making of the agreement.25 

It  should be observed that the definition of "hire-purchase 
agreemcnts" for the purposes of these two  Acts is not so extensive as 
in the Hire Purchase Agreement Acts. 

(c) T h e  Hire-Purchase Agreements Act. T h e  terms in which 
the power of review is granted seem to  confer a very far reaching 
degree of control upon the Court. By S.4 (8)  the hirer may appeal to  
the court for an order in respect of any of the matters hereinbefore 
mentioned relating to the hire-purchase agreement; and by S.4 ( 9 )  
the Court has pourer to review the account rendered by the owner after 
the sale or re-hiring of chattels seized, or any other matter being the 
subject of appeal to the court, in favour of or against either part)? and 
to decide the questions at issue and to give judgment for either party 
for such amount or otherwise make such order as it shall think fair 
and equitable under the circumstances. Nevertheless the Court has 
given a restricted interpretation to them. In E. G. Eager and Sons Ltd. 
V .  Grant26 it was held that the power given to  the Court under S.4  
( 9 )  does not authorisc the making of an order which permits a hirer 
of a re-posscsscd chattel to redeem it on terms more favourable than 
those specifically provided by S.4 ( 2 )  of the Act; and in O'Brien u. 
Budds27 Webb C.J. stated: 

"If chaos is to be avoided in the administration of this Act, I 
think we must hold that the Legislature did not intend that when the 
owner proceeds under one provision which amply safeguards the 
hirer's interest, the latter should be at liberty to proceed under another 
independent provision for a different remedy. Like other Acts speedily 
enacted to meet emergency conditions, the full scope and conscquenccs 
of which cannot be foreseen, this Act contains a number of provisions 
in wide general language designed, no doubt, to cover every possible 
contingency. Such provisions are sometimes difficdt to reconcile with 
other more specific provisions in the Act. O n  some such gcncral pro- 

2 3 .  Bigeni c. D;xrnmond ( 1  9 5 5 )  7 1  \\'.N. (N s.\\'.) 2 4 2  per L 4 , i g ~ i r ~  A . J .  
2 4 .  "The Chancery m::lds n o  m a n ' s  bnrga ins" :  Lord  No t t ingham in  d l ~ r : ~ r ~ ~ ~ r - . i  L.. 

Mosrleq ( 1 6 7 6 )  3 Sw. 655.  
2 5 .  Bigenl 2. Dru;nn?ond, supra. 
2 6 .  Strpru.  
2 7 .  [ I 9 4 2 1  St.R.Qd. 243.  
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vlslony rc l~ance  is placed b y  the respondent i n  this  casc T h e s e  general 
p r o v i s ~ o n s ,  however ,  d o  n o t  derogate f r o m  the  specla1 provislon5 such 
a5 S 1( 1 )  ( e l " .  

T h e  Ful l  C o u r t  a c c o r d ~ n g l y  hcld t h a t  a h I a g ~ s t r a t e  had  n o  juris- 
r l ~ i t l o ! ~  t o  order  the  return of a m o t o r  car t o  the  hirer after it had  been 
cluly r.possesscd b y  the  o w n e r ,  a n d  the  o w n e r  h a d  proceeded b y  w a y  
o f  v a l u a l ~ o ~ ~  t o  enforce 171$ r l g h t ~  under  S 4 ( 1  ) ( c  

Since the gran t  of  a power  of  review is contained i n  the section 
regulating the  power  of the o w n e r  o n  defaul t  b y  the  hirer,  it m a y  be 
argucd t h a t  the  C o u r t ' s  power  o n l y  extends t o  a review of the nianner  
in  which  t11c olvner exercises the r ights  conferred o n  h i m .  Son?c of 
t h e x  rights are obviouslv given in terms which arc absolute and  permit  
n o  revicn-. suc11 as thc po\ircr t o  entcr u p o n  a n y  l a n d :  the power  t o  
~ ' i z e  and  take posrcssion o f  the chattels: and  [he power  t o  remove 
t h e m .  B u t  the  cxcrcisc of other  po\i7ers can he scrutinised bv  th: 
court .  and  i f  ncccssary reviewed. Such are the question of thc rec:sorl- 
crblt~r?es of ~ h :  terms and  condit ions o f  the  sale o r  re-hir ing:  of t11c 
r-i'usonai~leness of the  s u m  representing the price u~l l i ch  the  goods mi5I:t 
be expected t o  have realised ( i n  the casc where the o w n e r  does n o t  scll 
or re -h i re )  : whether  expenses incurrcd f o r  the  purpose of making  the  
chattels saleable have been ri.asonahly incurred:  and  whether  the ~211: -  

a t ion of the chattels has becn fair ly  made b y  thc o w n e r .  I n  they! 
cascs it  is specifically provided t h a t  a n  appeal tnay be m x i c  t o  tbi' 
cour t ,  and  the  purpose and  limits o f  thc  cour t ' s  intcrvcntion can l3e 
rcadily seen. Beyond  this ,  however ,  the  court ' s  polvcr docs no t  sccni 
t o  cxtent l :  a n d  i t  m a y  be suggested t h a t  the  general language used i n  
S.4 ( 8 I a n d  S . l  I 9  I is o n l y  employed e x  rntr;oc-i ca~rteltr t o  cover 
similar clvestions which  may arise and  be readily susceptible t o  a review 
b y  the  court .  

5. Condi t ions  \Var ran t~es  und  Representations. 

I n  Fe!ston 7'ile C o .  L t d .  t.. IVinyet L t d . 2 8  it was  s tated,  obitcr,  
t h a t  a hire-purchase agrezment was  a contract of sale under  the  St~t'e 
of G o o d s  Act ,  a n d  t h a t  therefore the  implied condit ions a n d  war ran-  
ties laid d o w n  i n  t h a t  Act applied unless excluded b y  the  contract.  
L o w e  J.  refused t o  f o l l o w  this  view i n  W o o d ' s  R a d i o  Exchange  0. 

hla r r io t t29  since a l t h o u g h  the  o w n e r  agreed t o  sell i n  a strict hire- 
purchase agreement, the hirer d i d  n o t  agree t o  b u y .  I t  is o n l y  o n  the  
exercise of the  hirer 's o p t i o n  t o  purchase t h a t  t h e  contract of hire be- 
comes a contract of sale, a n d  therefore the  provisions of t h e  Sale of 
G o c d s  A c t  d o  n o t  app ly  un t i l  t h a t  o p t i o n  is exercised. T h e  op in ion  

28.  [ I 9 3 6 1  3 All E.R. 4 7 3  
29 .  [ I 9 3 9 1  A.L.R. 409 .  
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of L o w e  J. seems t o  be more  i n  accord w i t h  the  decision i n  Helby  V .  

Mat thews30  a n d  has been generally approved.  

I n  the case of agreements f o r  the  p a y m e n t  of goods or  chattels 
b y  instalments ,  there seems t o  be n o  reason w h y  they should  n o t  be 
classified as "agreements t o  sell" under  t h e  Sale of G o c d s  Act 1896, 
S .4  ( 3 ) .  50 t h a t  tht. implied condit ions a n d  warrant ies  of t h a t  Act  be- 
come ,~pplicablc  unless excluded.3'  I f ,  then ,  the implied condit ions 
a n d  warrant ies  arc different in the  case of a contract of sale f r o m  thosc 
in  a contract of hire, i t  would  seem t h a t  one  set of implied condit ions 
and  warranties is applicable in the  case of a n  agreement f o r  the  p a y -  
nicnt of goods a n d  chattels by  instalmcnts ,  a n d  another  set i n  the  case 
of a strict hire-purchase agreement: and  even in this  latter case, t h a t  
the irnplieci condit ions a n d  warrant ies  wil l  be of one  f o r m  whi l s t  t h e  
hire cont inues a n d  o f  a different f o r m  w h e n  the  o p t i o n  t o  purchase is 
cxcrciscd. 3 2  

If' Kur-f1r.s L > r t i .  LI. 1'001~33 is correctly decided34 ( i t  has  been fol-  
lo~vc t i  in \\'~!rr77!1r? L'. S o t ~ t h e r n  Count ies  C a r  Finance Cor-pn. L t d . 3 5 )  , 
then . ~ t  ica:,t :.o fa r  as t l ~ c  implied condit ion as t o  tit le is concerned 
therc is a difference in the  casc o f  a strict hire purchase agreement f r o m  
t h a t  of a contract of salc of goods.  I n  those cases it  w a s  held t h a t  i t  
is a n  ii~ij?Iii'd condit ion of a 11irc-purchase agreement, t h a t  the persons 
letting thc rl,attel arc the owners  of it  a t  the date  w h e n  the  agreement 
is cntcrcd i n t o ,  and  n o t  111ercly t h a t  they urill become the  owners  be- 
fore the op t ion  t o  purcl~asc is exercised: whereas i n  the  case of a n  
agrccmcnt t o  sell, the implied condit ion is t h a t  the  seller wil l  have a 
r ight  t o  scll the goocis a t  the time w h e n  the  property is t o  p a s ~ . ~ 6  

I'crhaps the most  confused qucstlon is as t o  t h e  nature of t h e  
~ n ~ p l i c c i  term of fltncss where  the  h ~ r e r  relies u p o n  the  owner ' s  judg-  
m e n t  I n  the casc of a salc of goods there IS a n  ~ m p l l e d  c o n d ~ t ~ o n  
t h a t  t l ~ c  goods shal l  be rcasonablv f i t  f o r  the  particular purpose f o r  
which  the 13u)cr makes it  k n o w n  t o  t h e  seller t h a t  they are requlred 37 
I n  the case of I I I I ~ ,  Pa ton38  d ~ s t ~ n g u ~ s l i e s  thrce v ~ c w s  as t o  the  na ture  
o t  the ~ m p l i c d  tern1 

30 S ~ ~ p r i i  ,it 11. 477 .  
i I . L'nlcs, p c r h ~ p s  5. G 1 ( 4 ) of t h c  S d c  o i  G o o i i s  Aci cxclilci:c S L I C I I  t rans .~c t ions .  

o r  certain i v p c ~  of ~ ! l c m .  
3 2 .  S c c  \ )a ton  : J3c1rin?i,r1t iri the Con,n?on Locc.. ~t p. 3 2 I 
3 3 .  I IOii 1 2 I<.D. 2 5 1 .  
1 1 .  l i  h ~ s  h i e n  scrt,ngl\. i r i i i i l scd  by D c a n .  ,?I 11. 1 1 5  
3 5 .  1 I 0 1 0  1 2 K.13 570. 
3 0 .  \ 5 t ! / t ,  111 C ; i > i ~ t i \  , - I<I .  1 8 0 6 .  S.1 5 ( 1 )  
3 7, S ~ l l t ,  , I t  c;oo<t,s A1 1 ,  s. I 7 ( 1 , 

3 8 .  Oil. l i l .  '11 11. 7 0 2  f l .  



6 6 T h e  Crni~'ersity of Qneensland Laic Jorlrnul 

(a)  the owner is under a duty to take reasonable care tu make 
the res rea~onably safe for the purpose for which he know, that it 
has been hired : 

( b )  the owner is under a duty to supply a res that is reasonably 
safe, the only defence being that the defect is a latent one which could 
not be discovered by any care or skill: 

(c) there is an absolute guarantee of fitness. 
Paton leans in favour of this third view. T h e  question is how- 

ever now set at rest in Quccnsland so far as hire-purchase agreements 
made after 1st March, 1947,  are concerned, by the provision in S.7A 
that an absolute condition is implied, provided the goods are of a 
description which it is in the course of the owner's busines5 to supply. 
T h i s  implied condition is therefore the same as the implied condition 
of fitness under the Sale of Goods Act. 

Under S.7B, in the case of hire-purchase agrecmcnts mad: after 
1st March, 1947, the breach of any condition by the on-n:r must bc 
treated by the hirer as a breach of warranty only, after six months 
from delivery of the goods, unless it is otherwise agreed. 

T h e  question of contracting out of the implied conditions nncl 
warranties is bound up with the matter of representations, to which 
attention may now be directed. T w o  qucstions secm to  arise. First, 
there is the question of the circumstances in which liabilitv is imposed 
for misrepresentations; and secondly there is the qucstion of the 
efficacy of attempts to  avoid this liability. 

(a)  T h e  imposition of liability. Where only two  parties are 
concerned in a hire-purchase transaction, their rights and liabilities for 
misrepresentations will depend upon whether the rcprcsentation 
formed a term of the agreement, and whether it was made innocently 
or fraudulently, in accordance with the settled law on this subject. 
But in the common situation where a trader docs not hire or sell the 
goods directly, but makes use of the services of a finance company, 
the matter becomcs more complex. Any representations or warranties 
made or given by the trader or his agents, so long as they are not 
inserted in the final contract, will not bind the finance company at 
all, unless the hirer can discharge the difficult task of proving that the 
trader was himself the agent of the finance company. Has the hirer, 
then any remedy against the trader for breach of warranty? In Brown 
u. Sheen 8 Richmond Car Sales Ltd.39 the defendant car dealers rep- 
resented to the plaintiff that a car was in perfect condition. T h e  defen- 
dant sold the car to a finance company, and that company let it to 

39 .  [ I 9 5 0 1  1 A11 E.R. 1102.  
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the plaintiff under a hire-purchase agreement. Since the plaintiff was 
induced by the warranty to  enter Into the hire purchase agreement, 
and he paid a larger sum under the hire purchase agreement for the 
car than it was worth  and he would have paid if the warranty had 
not been given, Jones J .  gave judgment in his favour for the difference 
between the value of the car at  the date of the hire-purchase agree- 
ment,  and the value ~t would have had if it had answered to  the war- 
r a n t ~ . ~ ~  

By S . 7 (  1 ) of the Act, a statutory liability is imposed on  the 
onrncr for representations madc by  persons other than his agents. T h e  
owner is made "legally liable" for every representation, promise, or  
tcrin made or offered to  the hirer at  any time within six months prior 
to  t l ~ c  making of the hire purcllase agreement by  any person w h o  shall 
have offered or agrccd to  let or sell t o  the hirer, or  obtained o r  received 
f rom the hirer an application or order for the letting or sale to  the 
hirer. Every suc l~  representation etc. is made binding in  law as well 
upon the rcprcscntor as upon the owner. W h a t  the effect of being so 
madc "legally liable" may be is nowhere indicated; presumably the 
o\vner is madc vicariously liable as if he had madc the representations 
l~imsclf ,  and the consequences are left t o  the operation of the general 
law as to representations. A defence is provided if the owner and the 
r;prcsentor can satisfy the court that  they were not at  any time during 
t l ~ c  period acting in concert either in relaion t o  the making or offering 
of any such ic.prcscntation, promise, or term or in relation to  the let- 
ting or 5.11~;  though w h y  the represcntor should be excused in such 
i i i -cun~ct~nci .~;  it is somc\vhat difficult t o  see. 

t b I Contract~ng out of l~abi l i ty .  S.7C of the Act avoids three 
t l  pcs of agreements between the owncr and the hirer. 

( I ) A n  agreement that  any cond l t~on  or warranty expressed or 
~liiplicd by law upon the lettlng or  sale o t  the chattel concerned shall 
not b ~ .  legall) b ~ n d i n g  as agalnst the owner. 

\iThat is meant here by  the words "implied by  law"? If they 
Incan "irn!;licd by the Hire-Purchase Agreement Acts", then the only 
ilaplied condition is as to  fitncss.41 If they mean, "implied by the 
coinmon law and any applicable statute law", then the power of the 
owner to contract out  of liability seems to  be very seriously curtailed; 
11: w o ~ ~ l d  not be able even by express agreement to  modify or extin- 

40. ?'),is <!ciition ~ v a s  lo!lonccl in  Shutlklrn I ' rcr I-tti. L - .  Llciel I : ' ~ - c ~ d u c f s  Latit .  
I I OJ 1 j 2 1t.B. 8 5 4  l r ~ c i r ~  c .  Poole ( 1 9 5 3 )  70 W . N .  (N.S.W.) 186 .  

i l .  l . \cn this p ~ r ~ i i t ~ j ~ r  ct;ntliticn ~ r o i ~ i d  no t  he Ilnplicd xvhcn the t r ~ n w i i i o n  was 
i.ificti.d tkrougl: a fin,lncc compJnv.  7'he kno\rlcdgc i m p ~ r t c d  to t l l c  tr.ldcr 
o; I!)? p~rticti13r purpose for  xvh'ih the c11.Mrcl was recji~ircti \vu~ilti  not  bc 
irripiiccd to the finance conlpany. 



guish the  i l n p l i ~ J  i t ) t ld r{~ons  \)r \ \r~il-r.~ritlss.  It  is suggcstecl. I I ~ \ ~ , L . \ . L , I . .  

t h a t  the  provisioli shouI(1 be ~ e a d  i l l  .I ~ l u i t ~ .  different nitinner. . I ' l > < ,  
first task is t o  detcrniinc In .1:iy p a r t ~ i i ~ l . l r  ca52 wliat  are the  c o n d ~ t ~ o r i \  
a n d  urarrantics euprec.,etl Lir imlilleLl l ~ v  t lie agr'emi'nt ( i t  the p.irt 
T h e n  the provision 11lirel\. avoids any  attciiipt t ~ )  e s e m p t  the o\vric: 
f r o m  a n y  l i a b i l ~ t y  ul?irl;  ili,l\. arire troi11 the existt'nie of these con(!) 
t ions  o r  warrant ies .  

( i i !  A n  apr~,~%n:cr?t t h l t  a n \  ;<,nt i~t iot i  ap~-i.ed u p o n  \.crb.?ll\. o r  
i n  wr i t ing ,  o r  tvarrai:t:. g i ~ i s n  \.erball\ (1; in {vriting bv  L)\vn~,r i l l  

h is  agent  i n  the  courcc 0: tor  tlle purpose of b r ~ n g i n g  about  thc s,ll. 
o r  Ictting of thi' il:,lti:l i o n c ~ r n c d  c , i l , l l l  not 1~ Icgallv I)ind!n,: 2 ,  

against the  orvnvr. 

( i i i  r A n  agrc.clil~:ilr t l ~ ~ :  any  rcprc.5<ntat io~~, i  !iro:i;isi..; o r  ti.r:ii. 
made  o r  offered t o  111c hiri.r ;otiicrnc,:i fo r  ~ v l i ~ c l ,  rcprcs<ntatioiii .  
promises o r  terms t!:c o u . n c r  <h.ill bv 1 s ~ ~ .  i:~, tli.il,lrcil t i ]  be Ic;:.lll: 

liable, shall n o t  be Icg,~llv bindin;: .I, .lI?,liii5t t l , ~ ,  <\\rncr.  

Provision ( i i i  )clearly is t o  bc. r;atl \t.ith S . 7  I 1 1 .  - 1  he ion1bin:tl 
effect of provisions ( i i  ! .~nt l  ( iii 1 t l l e r ~ ~ l ~ > r e  is 111'11 tcrnls cxernptill , '  
t h e  o w n e r  f r o m  liability are avoided whct1,cr tl,' :-cprc.;cnt,ltions \\ , ' r ~  
made  b y  the o w n c r  o r  his agent .  o r  ~ v l i c t h i ~ r  t1ii.y \\.c.ri> iiiatii. \I\ .I 

. . .  
th i rd  person in suili  ~ i r i u m s t a n c c s  that  t l l i ,  il\vii<r is ~::,:rlc v1i.1: I : , ! I , I \  

responsible f o r  them.  

F ina l ly ,  it is provided in S.8  t h ~ t  n o  tc lm ot , 1 1 1 ~  agrceiiient silci!l 
prevent  a hirer f rom clainiing o r  being a \ v a r d ~ > d  cl,irnagcs o r  a n y  ot!lcr 
relief f o r  f raud  or  misrepresentation o f  the  o w n e r  o r  a n y  pcrson acting 
o r  purpor t ing  t o  act o n  b c h ~ l f  of the o w n e r  in  ccinncction ur i th  a n )  
t ransact ion of hire purchase. 

T h e  legislature has obviously at tempted t o  cast thc net \ r r i d e l ~ .  
b u t  some d o u b t s  m a y  be fclt  as t o  the complete efficacy of these p r o -  
visions. I n  particular it  m a y  be questioned whether  S.7, which  w a r  
inserted shor t ly  after the  decision i n  Australian hlachincry Co. l ' t ~ / .  
Ltd.  V .  Hudson42 has  remedied the  defect disclosed thereby.  I n  t h a t  
case a n  agreement relating t o  the  hir ing of a tractor contained a c k n o u -  
ledgments  b y  the  hirer t h a t  he  h a d  t h o r o u g h l y  examined t h e  goods :  
t h a t  he  depended entirely o n  his o w n  j u d g m e n t ;  t h a t  he h a d  n o t  bcen 
induced t o  sign the  agreement b y  a n y  representations of the  o w n e r  o r  
his  agents: a n d  t h a t  the  agreement embodied the  entire terms, induce- 
ments  a n d  representations. T h e  F u l l  C o u r t  held t W e b b  J.  dissent- 



Hire-Purchase Legislation in Queensland 69 

ing) that  these clauses excluded any verbal collateral warranty that  
the tractor would d o  all classes of logging in any country about 
Innisfail. T h e  reasons for the court's decision are not  clearly ex- 
pressed, but  the relevant principles are well settled. Where the parties 
to  a contract have not expressed all the terms of their agreement in 
writing, parol evidence may be admitted to  complete the written con- 
tract. But parol evidence is not admissible to  contradict, alter or vary 
a written instrument; and hence if parties expressly stipulate that  the 
written agreement embodies the entire terms and representations, this 
will exclude everything extraneous to  the written agreement ( though 
not  of course implications arising on  the construction of the agreement 
itself) . 43  

rI'12ere sccms to  be nothing in Ss.7 and 8 to  affect these principles. 
Those  sections are directed at avoiding agreements exempting the 
owner from liability for representations made by him in the hire pur-  
chase agreement itself or in the course of bringing about the sale or 
letting of the chattel, and rcprescntations for which he is made respon- 
sible; but  they d o  not touch acknowledgments contained in hire pur-  
chase agreements that  n o  representations were made t o  bring about the 
agreement; and that  all conditions and warranties are embodied in 
the agreement. I t  seems therefore, that  the owncr can still contract 
out  of liability, not  directly by exemption clauses, but  indirectly by  
clauses containing acknowledgments so expressed as in effect t o  exempt 
the owncr f rom liability for misrepresentations. 

'I'he Assignment of Rights. 
There seem$ to  be n o  reason to  suppose that  the general rules as 

to the asslgnabillt) of rights under hire purchase agreements are any 
different in QueensIand T h e  o\vner's right to  recelrre the hire pay- 
ments may be assigned in the same manner as any other chose in 
action and there 1s nothing to  prevent the assignment by  the owner 
of the propcrty In thc goods, though it seems that  such an  assignment 

would come urithin the purvlcli of the B~l l s  o t  Sale Act.44 T h e  
owner's right to  enter and repossess is however a personal rlght and 
hence not assignable, In thc absence of an agreement to  the contrary 
Agasn, ~t ss clear from LVhlteley L t d  L. Hllt45 and Carter c H~1dc46 
that  the hirer 1s free, in the absence of a clause negatlvlng power to  

1 3 .  Hurt L.. i\!cicDonald 10 C.I..R. 1 1  7 :  Criss L,. Ai<~.rtinilcr ( 1928 ) 1 8  S.R. 
( N.S.\Ir.) 297; Hope c. li.C:.,.l I 1 h ~ r ~ p h o r ? c  ( ~ t  Austrcillu 1 '1y .  1.td. 59 
C.I. R. 348. 

44. Rc Isaacson 1 1  8951 1 Q.B. 333. 
45.  Supra. 
46. 3 3  C.L.R. 115 .  



assign, to transfer 111s right to possession and his option to purchase. 
T h e  effect of a clause negativing the power to assign need not be con- 
sidered here. 

T h e  only question peculiar to  Queensland in this connection is 
whether the statutory rights afforded to the hirer are assignable. D o x  
the assignee of the hirer acquire the hirer's right in equity in respect 
of the goods? Is he entitled to the statutory relief in case of default 
in observance of the terms of the agreement.' Is hc entitled to seek 2 

review by the Court.' 

The  first point to notice in answer to these questions is t h ~ t  t l ~  
statutory definitions of "owner" and "hirer" cover only the person 
letting or selling a chattel to another under a hire purchase agreement. 
and the person to whom the chattel is so let or sold; whereas in 
England and in other States the statutory definition expressly includes 
their assigns.47 Despite this omission, however, it is suggested that 
these rights of the hirer are assignable. Adapting the language of 
Swinfen Eady M.R. in Whitely L t d .  t i .  Hilt,48 it may be said that 
there is no  reason whatever for supposing that there is any personal 
element in such rights, or that it would make any difference to  the 
owner by whom the statutory rights were enforced. The  various 
r~gh t s  afforded to the hirer by statute are superimposed on thosc 
created by the agreement, and if the rights under the agreement itself 
are assignable, it seems that the additional statutory rights are like- 
wise assignable. 
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