
THE RUKT\;ING O F  CC)l'ENAISTS \ITITH EAlST.3hlESTS - I N 9  
OTHER IIVCORPOIIELZL IX'I'ERESTS. 

I t  is not uncommon for the grantee of an  exement  to covenant 
for himself a ~ i d  Iris nhsig~is to  do something connected with the 
easement, e.g. in tllc~ case of a right of way, to  maintain a fence, or 
keep tllc \ray in rc>pair, or contri1)utc to the cost of Iteeping it in 
repair. I<ooli.: of ltrccedents alhi) include such covena~its. Pr;ictical 
c n n ~ e ~ ~ i e n c r  rccluircs tllat .,ucli a covrmant .lioiil(l c:ontinue in forcc 
l>rt\veen subhc,cjuent d o ~ n i n ; l ~ ~ t  ant1 scr~.icnt trnants. If it (1ot.i not, 
the ser\.icnt larlcl 1)c~comes inorts lr(xavi1y burtlencd as soon 3.; thc 
co\.enant ccases to 1 ~ .  ciifor-ccialllv, and a it~ccc.edi:~g dominant 
tc~uant cnjoyi tlic 1)c~ncfit of tlrt~ cascli~ent free of ihc I)urdi.:~ 
originally attaclic~tl to  it. l;urtilr~rrnorc, unless lie qualifies liis 
nbligation by cove~lailtiug oilly for tlic period during n l~ic l i  he 
Irolds t l ~ e  tlominant tcllc~lrlc.nt, the original dominant tenant con- 
tiilucs to  1 ~ c  lialdv oli tllc co\.c.nant for any failure to  repair etc. 
by s~ibst,clucnt donlinant tc~nanti, l ~ u t  without any right of intleninity 
(sucl~ as a Iri>cc Ilns ;~gninht ah~igncc~i) unless llc specially cove11;lnt.; 
for this lvitli ;i11 ahsig~icl:,. 

Clcarlj- t11c.1-cx is nltlcll tl:c- 5aliltx rca.;an for allon-ii?g covc:iant-; 
to  run \\it11 a11 c3awmcxnt ant1 tlic Innd afi'ectcti as tlicre is for 
allo\r.ing it to  ~ I I ? :  tritli tlit  lnntl ar~tl tl~c! re\-crsion in the ca5e of a 
Icahc,. l i u t  on this cltic.>tion tilt, Ian- ib not clearlj. :i.-ttled and 
autllorit!. i s  strangcl~. tneagri,. IIo\ve\-cr tlic geni,rally acc:c~:ti,d 
opinion ap~x 'ars  to 1x1 tlint tliz I)urclc~l of a positivc c o v e ! ~ a ~ ~ t  call 
rut1 l r i t l ~  t!:cs lantl only in tlre c a v  of I;~.!itllorcl and tc'naiit; and in 
tllc Encyclo~iactlia of 1;ornis anil I'recetlt~rits, nltllougli tllc iirst 
precctlthnt of n grant of a right of \va!;' contaiili n co\.cnant by tllc 
grantee that  I I V  antl ]!is sllccesors n.ill contribiitix to tllc cost of 
kwping in rcpair, the prc~lin~iriar~- iiotc,' co l~ta i i~s  tlic ,.tatc~~iicnt that  
tlics burtlen of a covr.11a111 doc:; iiot run n i th  an cascmcllt. However, 
n this article it \\.ill 11c sul>inittccl that  on principle a co\,enant 

may run ~ r i t l i  :In t s~.c.ment and wit11 tl:e si.r\.lci~t tenenic~nt, antl 
< .  tha t  there is no i c s ~ ~ ~ ~ e r n l ~ l c  atltliority to  i l ~ t -  coiltrar!.. IIle di.- 

ct~ssion nil1 estci~tl  to  otller iiicorl~oreal intet-csts as \\-ell as 
easements. 

7'11~~ cl~~('ction n.llt.tllcr a co\.r~ii;tnt call run n-itli a!l cas'nic~it or 
other incorl>oreal intcrcst mu,t 1 ) ~  co11-icicrcc1 in t11: liglit of tllc 
gentwl Ian. c.onct'rning t l ~ c  rilnninc: of ro\-cSnarlti, .so f a  a?  it is 



t.c~ttlctl. I'rrfortuilatcl!., a i  t11i.s ; ~ u t  horitic5 ~t:tirtl, tllc. la\\ c ~ o ~ ~ c ~ c ~ s r ~ i ~ ~ g  
tllc rurlllillg of co\.ctrlants \\.it11 intcrc9sts in 1;tntl i i  ;I cllao, t 1 1 ~ 1 t  
inr15t 5urc.ly be without parallel i l l  tlrc, \z.l~olv ranges of tl~tt corllmoir 
Ia\v. ' T l ~ i \  i i  forcibly intlicatctl 1,~. Kolnvr I,..]. i l l  ( J r . c / / / l  . I .  

Il~ir~lc,llti .so/~,: '  \\.llt~rcl tlrc. clue-htion \\.as \\.liVtlic~r tl~c, ; ~ - i ~ r r c , c ~  01  ;t 

~.t,iltc.l~;ti-gc c,o~~ltl cirforcc~ :rgair~it tlrc jira~ltor a L ~ U \ C ' I I ~ L I ~ ~  IJ! L I I ( ,  
~ i i t n t o r  to II;~!' tllc serltcl~;ir-gc~. llcs i i t i ( 1 :  

". . , S\~c,:ik.i~lg for 111y>c>If, 1 r,t~gar,l t11ib 1111c<tit111 11tti11g 
itlerltic;il \\.it11 tllr. cl11c5tion \\Ilc.tlrrr tlrort, i \  ;~II!. (.;i.l, tll;it 
tl(,c,itlc\ tllirt it tloch. For i l l  c c ~ ~ l r ~ r ~ c t i c ~ ~ ~  \\.it11 t l ~ t ,  ,ul~jtz~.t of 

co\ t>lritilt\ I ~ L I I I I I ~ I I ~  \\.it11 I : L ~ I ~ ,  it i, i ~~q)o \ \ i I~ l c  t o  i cii-oi~ 
a~l;~log!.. '1'111~ c'st;il)li511c~tl 1.~11c.. co~lcc~r~l i~rf  i t  ; L I - C  11111 ' ( '1 \ ,  

:~rt)itr:ts~., autl tllc tlistinctionb, for tllc. 1ilo5t ~ I : L I . ~ ,  rli!itv illogic.;~I. 
\\'Ily illotlltl tlre I)c,~lciit of a \,cntlor's co\.clrii~rt 1-1111 \\.it11 t l~ti  
laiitl at coillrrlor~ I:L\v, ;111(1 tlrc, I ~ e ~ ~ c ~ l i t  of a I c - c ~ , ' i  co\.rr1;~111 
I I O ~  ..I) 1.1111 \\it11 tire rrc~\,(~r-\io~~, i f  t11;~t l ) c s  tlle- l;t\\., ;I, - < , C ~ I I I \  to 
I I ~  t11(~ 11(,ttc,i. o~~ i r r io i~  : L I I [ I  \ \ ; t i  t~t~r~t;ii111\. t11(& O I ) ~ I I ~ O I I  o f  ~ I I c ,  
Lvgi51:it111.t, i l l  t l ~ c b  1i111t- oi 11(3111.\. tIl(, l~~ ig l~ t l i  ? \ \ ' I I \ ,  t oo ,  

511oultl it Ira\.e I)cC1r I rc , l t l  t l i ;~t  tl~cs I I I I I . ( I ~ ~ I I  of ;I I t t i \ ( . ( . ' ,  ( . ( I \  C ~ I I ; I I I ~  

1.11115 \\.it11 tlie lam1 a t  corninoil la\\,, I ~ l t  tll;tt t11c I ~ r ~ r t l c * ~ ~  0 1  ;I 

~n~rdr ; i sc~r ' i  co\.eliallt tloc's ]rot 0 rrlil ? \\'II\., :ig;ii~r, ~ I I o I I I ( I  
;L co\.?~rant Ila\.c, to 1)c olrc to~lclri~lg tl~cb 1; i r r t l  i r l  ol.tlt51. 111.1; 
tllc I)c~iclit ;~nt l  t t ~ c  I ) r~r t l t~~l  (11 it rn;Ly r111r ? \\'IIJ., foi. iir-t;~irt.t,, 
111 ;i lcxse of l:in(I to 1~ trhr11 s o l c ~ l ~ ~  for i t  ~ ~ ; t ~ ~ t i ~ ~ r ~ I ~ r r ~  t r . ; r11( ,  > I I O I I I I I  
;r c~o\.cl~;int 1)). tllc! Ic5.or 11ot to I ~ r ~ i l t l  ; ~ I I J .  otlrc>s I I O I I V .  to  I N  
11.e~l for tllc >alllt3 ts;ttlt~, I ~ I I ~  C I ~ I I I - ~ ~  for tlrt- I)c~i~ctit of ~ I I C  I ( ~ ~ W Y ~ ' -  
;i+sigils ? \VII\,, ;~g:tin, ~ l 1 0 ~ 1 1 ( 1  :i ~ Y J \  ~ L I I : L I I ~  [I!. ;L l ~ , ~ ~ c t ~  i l l  ( , O I I I I ~ ~ L , -  

lion \\it11 homctlling not i l l  c>.r\.c1 :tt tl~c, tl;ttc, of tlrc I ( . ; I w .  11111 

to I )?  elollc on tllc~ liintl ill tlrc futul-c I~illel I r i 5  ;~>higlli i f  t11( ' \ .  
are c~sl)whsl~. ~iicntionctl a~ l t l  not otlrc~r\\.isc ? .\I1 tllc~c. ;t~ltl 
ot l~t ' r  c.ogilatc clrlcstioi~. 11a\.c I)cct11 argueel ;111(1 1li\c115i~cI for 
cel1tt1ric5 11). 11ie1i le:trrie(I ill tire> I:i\v a~lcl, i o  far ;L\ I l ~ i i \ . v  I ) ~ L % I I  
able to ahcertaiir, \\.ittrout colnirrg to any \.erl. 5ati\!',ictor!.. .till 
Ie5+ to any unanimous, colrclusion. ;Il)art, tl~crc~foi.e, fro111 
elccisi\.e authority one way or allotlier, it ic,crili to i11c t l ~ a t  
~t ih iml~ossit~lc to anslvcr tllc clrlcstiol~ \vllctller a co\.err;trlt to 
11ay runs uitli a rentcharge one \yay or thc other. l ' l~e  clrlestio~i 
'\f711y rhould it ? '  cannot be ansveretl mcrclj. by referci~ce to  
l)ri~lciples mith any greater convictio11 than can tlrc clucstiori 
'\1'11y sliould it not ? '  ". 

111 this case tlre Cvurt of .ll)peal 11t.ltl tI1,it tllc l~t~i~( 'J i t  of CL 

cnlenant affecting a rentcharge cloes nut iun  \\it11 tlle re~rtclrarge. 
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The cluehtion that  \\-ill be consiclercd in this article is \vllether this 
decision is 501111c1, and if so n-liether tlie position is the same in 
rclation to other types of incorporeal hereditan~ell 's such as ease- 
mciit. ant1 profits. If  tlie only test is the one adopted by Iiomer 
L.J . ,  tlrat is, "\i.lletl~er there is any case that  tlccitles that  it does", 
tlie alis\\-er is tliat a co~.enant nl:i>. run ~vitli an easement, for tllere 
i. a t  1t:lit oiic caw ill \\-llicl~ it \\.as so Irelt!, \iz. Hol~ncs ZI. Nzi,rklc~1~.4 
13at t l l i ~ ,  it i -.ul)inittc-cl, ih a \.cry un;iti..factoi-y iuetliotl of scttling 
tile cl~lc'stio~~. On tllc c~lrc I~alicl, tlrct caw, Jricfly reported as it is, 
,111(1 I)c.iiig :r c;iic in C'l~ti~lccry, i i  iiot of lrigli ar~tlloritjr, and indeed 
ill . 1 i~strr./l~.ui:i,  i,. ( 'oi; i , i~i . i~tz 'ui~ c ! /  O1r/hii1lz5 1,intllcy L. J ,  es1,rcssed a 
tlo111)t a .  to \ \ l l ;~ t  \\-;I. in fact tlcciilccl ill tile cahe, On the other 
I~arl(l it i. .~il)~riittc~cl tlr:~t tlic la\\ i,. not in a state of bucli I~opeless 
curifu~ion tllat ;~r~tllol-it!. is t l ~ c  oidy guidc allcl coi~siclcrations of 
con\ c,l~ir,l:cc. ;111tl ar-glin~cilt I)!. ;uiaiogy arc entirely excluded. I t  
itla) I ) ( %  t11:it i l l  .<oillc, e l f  its part:> the la\\- on tlii- subject is settled, 
i t i l ~ l  tlr;lt Iro\~c~\.c~i. rlt~loctit-c it 111;1!- l ~ e  it carlilot be repaired bj- 
i ~ i t l i t . i ; r l  clor.i.io~i; I)ut tlrii tloc.. iroi Incan tllat ill otlrer parts, where 
it I I ~ L - .  ;is r1.t c , - c ; ~ l ) c ~ l  ;tutliositC~ti\c5 clt~terininatiun, it cannot be 
\\ 0 1  kt'!.[ ollt olr ~.(%>!)ll;ll)l~ lili(~.%. 

. I ' I I v  it11)111i>,~io11 tli;it \\ i l l  I ) ?  I I X ; L ( I ~ ,  is t l ~ i ~ t  111 relation to  
ii~c.ol-l)c~,c';il i l i t  t'l-c'itc it i. itill ~)o-+il~lc to ;~pl)Ij, rules t l ~ a t  Iiave 
~~o111r ~ c a i o ~ ~ ; l l ~ i c ,  corr (~~l)o l l t lc~~~c<~ \\-it11 1)ractical culi\.eniencc. Nore 
ii)rc.ilic;llly, i t  i-. - i i l~i~~it tc>(l  tllat tllc rlilc.. \\.l~icll a lq~ly  to  lantllorcl 
:~ntl tci i :~~it  c x i  I K ,  :\1)11li~~(l to tlic o ~ ~ i l r r  of 1;~iitI and tlle ov,llcr 
of an i u c o ~ - l ~ ~ ~ r c , ; ~ i  i~iti,rt,-t ill tllc 5:irii~\ lancl. 

.I cot 011;irlt ih  s;ii(l to r u ~ i  ii it11 i;u~tI ur ail i~~<~orlwse;il interest 
in lal~el ( t i l i c i  is I ; I I ~ \ \ . I I  a. a red ~ o \ . c . I I ; L I ~ ~ )  i f  it ib c,nforceable not 
(JIII!. ;I,- l~c,t\\c>c:n t!lcs original l):rrties, 11nt ;llw I)!. or against a ti~ircl 
~~:xt!., \ \ . I I ~ )  11:~. .~~cccc.ili.tl to all illtcrc5t ill lantl ilc.ld by an original 
part!- to tlir covcila~lt. I t  i- \vcll >cttlccl tha t  a t  conniion la\\. a 
btipulatio~l cannot run \\.it11 land (for coiir-ellielice the term land 
~vil l ,  in \vll;it i~nrnccliatcly fullu\vs, l ~ c  useel tu cover ail incorporeal 
intert i t  ill lalid) unlchi four cunclitions are fulfilled. 

I .  'lie stil~ulation 1nu.t ! ~ c  a co~eiiai l t ,  i.'., it  ~~iu . ' i t  be inade 
11y deccl: Elliutt 21. J u i ~ i ~ s u i t . 6  

2 .  -Ilie 1);irties niu:;t 1ial.e liatl tllc intention, cspressly sllo\\rn 
or reasonably to bc infcrred from the circulnstances, that  
tlic cx)\~cii;liit .-11ould bind or 11c cnforceablc by their 
~ I I ~ C ~ L ' X J I . ~  ill title t u  I&\-ant la~it i  aticctetl by the co\.eilant: 

4 .  (16'11) l'rc. C' Y:7: I Erl Ca. Xb. 27,  p. 1. 
5. 29 C11.D. 7.50 a t  13. 5 7 3 .  6 .  L.K. 2 Q.E. 120  



3. The  covecant I I I U S ~  touch ant1 concern larltl hcltl by the  
covcnantee: K(12ers 1'. Hosc.jiootl"; Smit!~ ilizd .S~liprs  Htrll 
I;czrtlz Ltd. I , .  l<iz,cv I)or!,qlc/.s C~ltcl&rnt.i~l lioczvrl."' 

1. Tllerc rn~;:.t he l)ri\.ity of cstatc. (in onrL ic'nbc, of t l ~ a t  t c rm)  
l)ct\vcen a n  origirlal i ~ a r t y  allti an!- t l~ir t l  pa r ty  \vtlo i i  t i )  
1)c s in~i lar ly affvctecl t)y t i ~ r  cir\.tSn;lllt: Il'c~stholrglltrlii I7vbcii/ 
c'oi/ifcil i t .  Li.igu?l ('o,i/ 6 Ii~01t ( ' ( I . ~ ~ ;  .S;t;iiA d~ii /  .Stli/)c?s ffct// 
l*.c~vtit I-t(i. 1,. Kiz*:,~ /)o;/glit.s C'~!C!ZI>I~?~/~  / ; O ( / Y / / . ' ~  

Tllr pr;\,it!- of c>t;ltcx 1-t.cluirct1 11rltlt,r t!ii. fol~rt l l  I~c,:\tl i b  tlie 
rclatic,nship that  c.xi>t, Iwt\vr'cn tllcx for~ncsr holtlt~r of nri cbtatcs in 
lantl antl ;I b~lccc+sor in titl(5 t o  Iriln n.110 I~oltl.; tl!t> -;amcx c3itatc.. 
l 'lius if .I covc~naut: 11 it11 S, \vI:o Iioltl.; c,t%rtai~l lanil in f t ~ s  ..iinple, 
ant1 Y accl~rircs tht, c..~t.ltc~ in f c ~ l  . i n ~ l ) l ~ ,  i~r igi~~:i l l \ .  1 1 t ~ l t 1  I ) \ .  S ,  tlic~rcl 
i.; pri\.ity of cbtntr I)ct\l;cvn J' a ~ l t l  S ;  lt11t i f  \. l~oltls I l o  r~iorc- tli;i!i 
;I life r,tatcx or term of !.c:!r.., i l l  1 1 1 ~ .  1;111(1 tlrc,~-c> i. I I O  -11c.11 ~)r i \ . i t \ .  
of r5t;ltc). 111 thc  formrr (.a>(, I' i.. ~rr i \ . \ .  i : ~  c,.t;itcs to  S. l111t irot 
in tl:r, Iattcr. \Vllt~rcs this ;,ri\.itj. c,xi->ly tlrc, .ilc.c.c3.-c>r ~ . :LI I ,  i i i  1)rultc.r 
C:ISC>S, 1 ) ~  trcztetl a ;  l ) ~ i n g  in tlicl \:~ril~,, 1)o-itiini ;I, l ~ i ,  \ r t ~ \ r ~ c ~ > , , t ) ~ -  

in r e s p x t  of rights antl ol,l ig;~tio~ii.  . \ n  11r.il. or. t,xc.t-l~tc;~. ,t~.-lai~l, 
t h e  )crsoilu of Iii, a~~c:cstor or tc.it;itor. ;~r:tl car) r.c,:ltlil\. I I ( .  rc~g:lrtlt~tl 
a s  succectling t o  t l ~ c  rights ant1 ol)li~:atio~l- of tlrcs ;i~ic.c=-tor o r  
testator. Sirnilarlj., tIri11ig11 t o  ;I 11101-r l i ~ l i i t i , i l  ~ , \ t c > r ~ t ,  -~~(~ex~\ . .o r  
in title hy sr lne other  motlc c;lli I!i- ~.c~g:!rilc~tl :I. rt . l~~.c'-c~riti~~g l ~ i i  
pre(lecessor. "JSnt", ;IS Holn:ci . I .  5 ,  " i l l  o r ~ l ~ ~ r  tll,lt : \ I )  ; ~ ~ \ i g ~ i c ~ c ~  
hhoultl he  so far itlentilit,tl ill I;:\!. \\.it11 tllc. ori;:irial c ~ ~ \ . c ~ ~ i n r i t c ~ - .  I I ( ,  
mus t  ha\-e tllc same c.;tatcx, tlirtt i b ,  tlic' . :LII~C< . ta tr~-  or inl~crit;~ni.c~, 
and  thus  tlie s:!11ic. ~ruso:~i!. 5,l:):i:i tl!r c.o~itract" : L\.ort,~r~;s i ' .  , / i~~ne . s . l :~  

&fc;rrcll to l w i ~ ~ \ ~ ~ ,  t11e clvfc11~1,111t l;o;ir(l, , I  ~ l ~ - , i i ~ i : ~ ~ ( ~  , I I I ~ ~ I O I - I ~ ~ ,  

~ovc~lan tc~l  \ v i t l ~  \nrrous o\vriers of 1:11111 l i ; l l ~ l c ,  to l11)111li!lg tl1:tt 
i n  cons~:lcl.a!ion oi cert,~in ] ) ; L ~ I I I ~ I I ~ S  t o  I)v 111;irlt ' I ) ?  tlic, 1;111(1- 
owners tile I:i1.1r~1 \voulil (lo c.c,rt.l~n \\-i~rli  ( I C ' S I ~ I I C I I  t o  11rev~nt 
flootlin:;. 'Tl~c I3  ~ ; , r t l  i :ilctl to  c;irry oirt  11r11prrly t l ~ c  \ V I I I - I <  i t  ~.t~\.t.n;~ntcil 
to t l o ,  . r r i ( l  (i.lin:t#~> resultc2tl t o  the I ; i n ( l  co~~ccrnr%(l. I;t2fo~.t! 1 1 1 ~  11;1111;lgc~ 
(~cc~~rrc,(l ,  olTe o f  ~ 1 1 s ;  I I I ~ C ~ O \ V I I C ~ S S ,  l f r s  I:. Srt~itli,  11;1(l C I I I I ~ ( ~ \ ~ Y I  I I C , ~  1~11111 

t o  J .  13. Si11it11, tile- I~I-st p l ~ i ~ ~ t ~ j f ,  ; t t 1 1 1  J .  1;. S I I I I ~ I L  I I < I I I  l t , t  t I 1 t 1  I;IIIII 011 ;I 

y ~ , ; ~ r l y  tc.r~;trlc.!. L C I  Stirpts I la l l  I:;~rnl I.t(l., t l 1 ~ 3  sc .c~~nt l  111 lintiff. 'l'l~t~rc. 
w,~!, t lo 1.11111 l i r . l t l  by  rllc c1efen~l;int I;o;~r(l \ \ l i i c ~ l r  \\.;IS ;~lfertetl by  t l l c n  

rovc~11;111t. O n  ;i,,:>c>r,il cnriirno;~ 1 I \ \ -  ~ ) r i ' i c i l ) l r . ~ ,  ; IS  \ v t ~ I I  : I S  I,? s. 7 5  o f  
I l l r l  I.;i\v of l ' r . ' l~cr ty  .\ct, l!l25, t l~t,  fir-t 11l.1111tri: \F;IS heltl ( . l l t~tlctl  1,) 
~r~rovft- ( I~ I I ? : !$ ;LY I L I -  ht-e.1~11 of conti-.let ~ ~ I I I I I  t l~v l!o;11-11; < I I I ( I  tlie seco11~1 
]:I. ititif1 was l1'1(1 to l i c ~  .;ilniln~-ly enlitlctl to da:li;igt%~ 1)y \.]rtue of s. 78. 
\vllicll llrovides tll;rt ";I covenant relating to any  I : ln~l  o f  t l ~ r  cr1v'n;intce 
shl 11 l)e tleen:c~l to I ) ?  m;~tlr witll the covenantee nliil hi.; succc,ssrlrs i n  
title antl tlie p e v . ~ , . ~ i c  iirri7'infi t i t le  ~ I ~ Z ~ C P .  I Z Z W Z  O Y  t l l r t ) ~ " .  
ri:)oo, 2 ci1. 3x8, 10. [ I  $491 2 I<. H. ,iuo. 
rl!)19! 1 C h .  1.59. 12, LlCi49j 2 K.13. 500. 
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quoted in Clark: Real  covenant^.^^ CJ. Holmes: Tlie Common 
I.a\v.l" Thus in thc esamplr used above T can be identified with 
X if he completely takes X's place in relation to the land; but if 
lie holrls only a lcsicr estate, X's connection with the land con- 
tinues, antl 'T7 does not displace liin? as the beneficiary of the 
col.enant. 

1:nt althnngli tlic four recluiremcnts indicated above must be 
satisfied, it i5 \-('rj- far fro111 1)cillg true that in all cases where they 
arc xatisfic.cl tllc co\-eliant runs trit11 the lanti. Thc fullest running 
of co\-cnants i \  iillou.cc1 in tllc case of co\,cnants irt a lrase. At 
cornnloll Ia\r. oil tllc. nixigmnent of n lease, the a ~ ~ i g n e c  of the lease 
is bo~untl tlic' Ic>.;c~e's covcrlanti ant1 Ile can enforce the lessor's 
covc~nnnts: S,~I'IIL.CI'',\ (31i~sr.1C' 011 tlie other lianci it seems that on 
an as>ignl~lc~nt of tl~c, rc\.ersion co\,cnants in tlie lease were not 
cniorcc,;~l)lc ;it ~0111111011 1;1\v 11et\\.c~bl1 tile assignee of the reversion 
a~:tl thc. l e ~ - ; - ( , ( >  01. 1 1 i i  a>xiglls; but a t  an early date this rule was 
;tltcrc~l 13)- ;I ;tati.~tcl, tllc ( ; r a ~ l t c ~ ~  of Reversions Act of 1540.17 
'l'l111.; i11 tlic' c;~\c. of I(!i~.;c,i, IIT. tliv c-onihined operation of common 
1;1\\.  ant1 it;ttr1tct, 1)otll tlicl 1)urtlc.n ; ~ n d  the benefit of covenants run 
-0 a i  to 1)ilrtl or l)c~nc~iit >~lccc~.or-s irl title to the original parties. 

\\.llc,rcs, on  tlics otlicr lla~ltl, an original party to a covenant 
In' ;ln c+,t;lt(l i l l  l:11111 Init is not Irssor or lessee in relation to the 
o t 1 1 1 ~  part!., tl~c, Ili.iioiit of a covc.nant can run with land, but not 
tliv l~nrtloii. 'I'hi~s \\-111.1-(. .A tllr owner of land covenants with X 
t h c  o\rncar of nc~ig1ll)oiiring: land to supply X's land with water, 
and N aiign5 11is lan(1 to I-, Y can c,nforce the covenant against A :  
.$/:cwb 7 , .  TT-ilt~~i'l;o~t.sc~.li' I t  is not even necc5sary that  the covenantor 
slloultl own any Ixilrl \\.llicll \rill bc affccietl by the covenant: Smith 
arlrl' .S:ziPrs Hfill 1~c11'111 LttE. il. lil'l,,,r I)oi~glrts Cafclt~nc)it lloavd.19 
lZut if 22 t l ~ c  covcnnntor assigns I~is  land to 13, 13 is not liable to 
S or Y 011 A'> C O Y L , I I ~ I I ~ :  .411,stt~~ht~1'j:)' z , .  C O Y ~ O Y ~ ~ Z ' O I ~  of 01dhaw.20 
Thc rcason for t l~ i s  tlifI(lrcncc ah to I~enefit antl burden appears to 
bc that tllcr:. i h  110 gootl rcason \~.11y an shignmcnt bj- the covenantee 
,should re1cri.c tllc co~.t>nnntor fro111 11is obligation (for as Denning 
I,..J. pointed nut in tllc. 1Ci'i'c.v I)o:l,qlcls c~aicllme~zt Uoard the 
original co\.c7~i;~:;tc3c coulil after 1)arting with the land recover no 
nlore than nominal cl;~~-iiagcx), I ~ i t  that ,  as to the running of the 
litir(lt\x, it \?-0111~1 1~ ~-ontr;~r!, to p~ i l~ l i c  17olicj. tllnt land sl~ould be 

14 1). 111. ( ' i ~ l i t i n r ~ i l i i . .  I lr , l tnc~s J. -,:I!-?: "Tl~c. pi- i \  it!- ~ I C  c1st;\tc' \vliic!l is 
t l i~ i s  I-t!tli~ii-eil i5 l ) i . i \  ! I \ -  0 1  t,stntc, ~ r i t l i  1 1 1 1 ~  i ~ l - i $ t n ; i l  ctr\.cil;lrltc.c', not wit11 
l l i c ,  o i i . : l l l : ~ i  ~.o\.t.li.iilt~ii.: ;11ii! t l i i ?  i ' i  I/!(' o111y l)l.i\-ity o f  \vllieli 111~1-c. IS 
: ~ i i y t l ~ i t ~ g  \ , I  i l l  it1 t l ~ t ,  a i l (  i c ~ ~ t  1 ~ 1 < ) 1 < \ " .  Cy. I f  0111ic~s : ' I ~ I ( ,  C o ~ i i i ~ i o ~ i  l , ; i ~ v ,  
1). 404. 

1.5. 11. 40.5. 16 5 c<>, T<c[>. 1 & I ,  

17. 32 ) I .  1 - 1 1 1 ,  C .  3-1. IS 7 I<, & I < ,  
1 : ) .  1$14!l 2 1 C . l ; .  .3llI. 20 2 : )  ('11.1). 7 5 0 .  
2 I I !)4!l 2 I< 13 .5llil 



I ) I I I - ( I ~ I I C Y I  nit11 L ~ O I . V I ~ ; L I I ~ ,  of \ \ , l~ ic l~  ;I i ) t ~ ~ - c l ~ a s c ~  111igIrt I I L ~  L I I ~ : L \ \ , ~ ~ L ,  

\ \ . l rc~~ Ile accluiretl the land. 

I':cluit!., it  niay 11cs l~ricfl!. notc~l,  11a. r~ro(lifi('(l tlrc. strict conllilon 
l;i\v rrllcs ( 1 )  11). allo\\.ing t l ~ c  11trrtle11 of a nc.g;~ti\.cs 01- ~-clstl-icti\.c. 
co\.c-naiit t o  rill1 \\-it11 la!lcl i r ~  ccrtai~l tlelil~c~tl circrn~rst~i~~cc'.,  ~rlltlcr. 
t l~cs  tloctl-illc of 7'ttlfi 7' .  d l o . v / ~ ~ ~ i ~ ; ~  (2) 1)). :tllo\\.irig tllc I)c~ircfi t of 
;I l.t-.it~-icti\ ( %  co\ ~ I I ; ~ I I ~  to 111.~ ti~I<e11 I)!. ; I I I ( !  tlic I ) : I I - ( ~ ~ . I I  to l ) e s  c%~~f(~rct , i l  
i ~ g ; ~ i ~ l \ t  I I O ~  0 1 1 1 ~ .  ;L !,~~txx~\hor. t o  tllc \ \  I I I I I ( ,  i - - t ;~t(s  of tI1t3 origi11t11 
1r;trty. I I I I ~  also ;L ~)c.~.>on \ \ I 1 0  takes ;L I (3 i~v1 -  (,stat(, fro111 I I ~ I I I  (I'(!I'/I' i t .  

(,'o.\liic,g,2~~ trcatctl i l l  lI'~~.~llco/~,yh/~~ic (.ubccil ('oe~i/i.c/ it. Il'i,ytr/c ('cur/ (:* 

/roil C:I I .~~ ;rh l:t!.i~lg (1o\\11 :L rr11t~ i ~ i  (-1111it). to tlris tal'f(,ct), 01, \ \ , I [ ( )  
i l l  c-l'icct ((,.,;I. as ~nortgi~gor in l :oi~c~isio~i)  ;~lt l ioi~gI~  rot tc.cl~rli(~;~II!. 
a t  la\v, 11x5 t l~ t ,  hanlc i~rtcrc,st i l l  t l ~ c  1;~11(1  (Ho,g~'~.s T ' .  I lo~.;roo(l) .~ '~ 
.\ tl~irel motlilicatio~r of tlr(- coii1111o11 IALV 11;1\ rec~~litl). 0(,c11 I ~ I ; L ( I ~ ~  
1)). tlle Court of :\l)l)cal lultlc'r t l ~ c  ir~lluc*~icc~ o f  tlic \cYr!. I ) ! - o ; ~ t l  
cui~~xq)tioi~s of tlii, r e l a t i ~ ) ~ ~  of l;i\\ ; L I I I I  ( v 1 1 1 i t ~ .  t11;~t i1rcS ~~rr te i - t t~ i~rv~l  

1 kii11i11g l,.J. (:L\ l r c s  tl~(sri \\ a\) .  111  /;I!\'L,Y i t .  l ~ ' l / i . l ~ ~ ; \ ~ ~ "  i t  \ \  ;I\  

llclil t l ~ a l  stil)ulatic)lrs i l l  l ( ~ 1 b e  I-1111 \ \  it11 tilt- 1;111(1 ~ ' \ . C I I  (Iro~rgl~ t l ~ ( '  
1ca:,c, i:, t111(1er I I ; L I I ~  0111). ;L I I ( I   rot 1 1 1 1 i 1 ( ~  c ( - ;~ l .  ' l ' l ~ c b  l l ( ~ ~ , i \ i o ~ i  l l o t  ~\ 

11ot rest on a bolt1 o\.crrlilitig ol' t l l c ,  11r.c-\.iol14!. k~c-cc.l)tc~tl \ . i c \ \ \  t11;it 
a t  cor111no11 law it is only co\~c,~~:i~lts  tlrat rrill \\.it11 lalril, or OII  ; L I I  

cc1u;~lly bolt1 il~trotluctiol~ of ;L ~rc\\ a~i t l  i ~ ~ e l c l ~ c ~ ~ c l c - ~ ~ t  rr~lc. of (~(li~it!. 
cste~lcling the colnlnoll la\v 1)rilicil)lc- to .til)ulat~oi~s ~ i o t  I I I I ( I ~ I -  . ( < t ~ l ;  
l)lrt, as R1cg;trl.y ;ultl \\';~tlc lnrt it,?? "tl~i. \.c31.\. r[,;iio!~:~l~l(, c. l l i t r i ; : ,~  

i:, strangely attril~ute(l to ' t l ~ ~  f l~\ io~r  of I ; L \ \ .  ; I I I ( ~  (>cl~lit\.' 111;~( lc .  I)!. 
tilt, Judicature Act". 111 :li~.tr;ili;~, i t  11ot i11 I < I I ~ I : L I I ~ I ,  tllk (Icci\ior~ 
11rt1st re111;~in o11e11 to (111estio1r; ; L I I ( I  :I> it \ ~ : I I I I I \  it cotiI(1 11ot ; L ~ I I ) I \ .  
ill Neu, So11tl1 l\';~lc,i, \\11erc tlic~i-c is ; ~ s  ~.c ' t  1 1 0  ft~:>ior~ of I:L\A ; L I I ( I  
e(luity. 

'l'lre 1;1\v i ~ s  s~~r \~t* ,v '~ l  ; L I N ) \ Y '  (IC>;LI\ o~il \ .  \\.it11 (.o\c'11,111t. 1 1 1 ; r ( l c 3  

11y 1)artics i l l  1-cs1)cct of cor110rc:il ii~t(\r-cst\ i l l  I ; I I N I  l ~ ( , l ( l  I I V  orrc3 or 
1)otll of tlit~in (\vllc.tl~~r ill pus,~c~ssio~l or ill Irltul-it\.) ;I\ tli\tinfiuislrcd 
from 1)urely ilicorl)urcal i~ltcrcstb s11c11 a. ~.c)~~tcl~iirgc., cascl~~c>l~t,.>, 
and profits. 111 a few ciiscs the courts I l l t \ ~  rulctL or) tllc~ rtuini~ig 
of covenants rcIatiilg to iilcorl~ureal itltc.~.esth; ;lnd tllcsc \\.ill 11u\.i 
be consideretl. 

First, tllcrc arc. se\.eral elccisiuili col~cel,llc~tl \\.it11 co\.c~~lal~th 
relating to rcntcliargcs. 

In  live?c.stcv 7 ' .  liitlgill~"a11gfort1 grantvcl to Ellen I3re\vbtcr, 
of \vllo111 tile ltlai~~tilf \vas son aritl Ilcir, a rciltcllargc of 1-140 a 

.).) 2 p1,. 77.4 - - .  23. 11 C11.1). 2 i : i .  
24. [l<ll!l~ 1 Ch l,j!?, 170-1 7 1 .  23. IUUO] 2 C!I 338,  404. 
26. jl9531 1 Q.U. 234. 2 i .  Redl Property, 1). 638 
28. 12 Mod. 166. 



year, ant1 a nleinorandurn on the back of tlie deed stated that the 
true intent and meaning of the deed was "that the grantee and 
her heirs shall for ever hereafter be paid the said rentcharge, without 
any deduction or abatement of taxes. . . ." The main question 
was wliether the defendant, who was now the owner of the land, 
\vns entitled to deduct taxes itnposcd by I'arliament subsequently 
to tlle grant. IIolt C .J .  and tlie otlier ~ne~nbers  of the Court agreed 
that tho l)ro\.ision in cluestion estendecl to future 1)arlianlentary 
taxes, \vliicll iniglit tlierefore I)e tlecl~~cteci. 13ut Holt C.J. raised a 
f 1 t 1 1 r  t i .  I t  ~ l i ( l  not apptar Iiow tlie llcfeiida~it came to 
t1.c 1;lilcl; ailtl, a+s~;i~lii lg lliill to he ail assignee ant1 ~ ~ ( j t  a11 lieir of 
t l:e g~ ;"itor, a~;tl t rcating tile pro\.isiun in qucstion as a covenant, 
Holt C.J .  I~c!tl that lle was nut liable, L~II tlic grountl tliat tile 
cuvc~,ant did not run \\.it11 tlie land. His view was that tlle lieltefit 
of t l ~ c  covcc:rnt might run witli tlie land so as to be enforceable 
1)). :ul a>signc.c of tllc, rc,~:t, but tliat tlic Ourllrtz could liot run wit11 
tlits lalicl so ax to ~iialicz ; u ~  assig1:cc. of tlic lantl lial~le. "I niake no 
tlt,ul)t", 11c s i i t l ,  "l;ut tliat t l ~ e  assig~lee of tlie r e ~ ~ t  sllall I~ave 
c:u\.c~il;c~lt ;igaiil~t tl le gr;intor, 1)ccausc it is a covenant annexed tu 
t l ~ c  tiling g ~ - : ~ i i t ( ~ l ;  1 ~ 1 t  that covenant should run with the rent 
ag:ii~l.st tile as5ignce of tlie land, 1 see no reason". Accordingly hc 
consitierctl t l ~ a t  j~ltlgmcnt >Iioul(l 1)e given for tile defendant. "But", 
tlic rc1l)ort contin~ir~s, "tllc other three Judges tliought that thih 
co\.cnallt niigllt cliarge tlie lancl,: being it1 nature of a grant, or a t  
1c;lst a tlcclaratiun going along \\.it11 the grant, shewing in wliat 
lllallncr tlie tliing granted sliould be taken, and reckoned the 
ilitios>c.mcwt as l ~ a r t  of tllv tlectl". Jutlgtnent was therefore gi\.en 
for tile 1)laintiff. L)esl)itc thc first impression created by the words 
just cluotctl, it \votlltl appear that the majority did not consider 
that tllerc \vas l~crc a col-cnant the burden of wliicll ran wit11 the 
la~icl (contrary to  the viwv of Holt C. J.), but rather that tlie indorse- 
inelit ;\-a\ nut a co\.cnant but part of thc grant, defining the rent- 
cliarge as o11e frccx of tlctluctions for taxes. See the \ -er~ '  thorough 
discussion of this case ill Smith's Lead i~ tg  Cases." Another case 
that may bc noted is Cook 7 1 .  il~z4rzdel,3~ whicl~ was cited by Holt 
C. J.. I'art of certain lantl subject to a rentcliarge was conveyed 
wit11 a covenant tliat the part trailsferred should be discharged fro111 
the rent, and it was held that the covenant was personal. 

In ilIilues 1'. Bra~zclz31 the facts (somem,liat sinlplified as to tlic 
parties) lvere that Rarnsley and Iiobinson conveyed land to Branch 
and his lieirs to the use tliat Barnsley and his heirs inight have a 
\.early rcntcl~drge, and subject tlleieto to tlie uae of Ura1ic11 ~11c1 
liis heirs; and Brancli, fur himself and his heirs etc. co\.enanted 



ivitlt Harnsley ant1 his heirs tliat lie his lieirs or assigns would 
pay the yearly rent and would within a year erect buildings on 
the land of the yearly value double the yearly rentcharge reserved. 
Within a year Rarnsley granted the rentcharge to the plaintiff 
1Iilnes for 1,000 years. Some years later Ptlilnes brought an action 
of covenant against Branch, assigning for breach a year's rent in 
arrear and failure to erect the buildings in accordancr with the 
covenant. I t  \\ill bc heen that here a lessee from the covenantee 
clairnetl tlie benefit of tllc, co\.cnant from tl~cl original co~~enantor .  

On a t1elnnrrc.r counsel for thc t l c f e ~ ~ t l ; ~ ~ ~ t  argut,tl that tlic caw 
~vas  not covered by thc (;rnntc,e,q of Iie\.ersioi~h ;let, nncl that  thv 
covenant was personal. Counsel for tllr plaintiff relicxl on th r  
tlict~im of I<ord Holt in h'vcri'stev 7 > .  liii?,yi/l" t11;lt t l~t '  ;~shignce of ;L 
rent might have covenant against thfs grantor. l'lie ('ourt of King's 
Iiench lield that  tlie action was no t  maintainahlr.. 'I 'l~tt f l ~ l l  report 
of thc jutlgmcnts is as follow.: - 

Lovti Elle~~bovozigh C../. I ain inclincstl to tl~irll; t11;rt tlli. 
laiiguage of 1,ortl Holt, a to tlrc~ right of tlle a\iigilcscl of t l ~ c  
rcmt to ha1.e co\.cnant, \v;lh cs\tr;l jlltlici:ll; ;111(1 1)llttiilg : ~ ; i i ( l L *  
that tlictlim, I (lo not fintl any n ~ ~ t l ~ o r i t y  to \~ :~rr :u l t  tllv positioil 
that this covenant runs wit11 tlic. rviit. I 110 ilot h:.e Iio\v t l~ i ,  
analogy, as it regards coven;lnts wl~icll 1-1111 \\.it11 tllc lantl, i h  

to be applied, unless it I,(. sIic~\vn tliat this i i  1;lntl; it migllt 
as ~vcll be applied to any covet~l;~nt rt~s1)ectiirg ;t rll:;ttc7r rnc~rtal~r 
personal. The Stat. I-I. 8 rccitt,i tllat, ;it c-)lurnoli I:I\V, st:cl~ 
only 3s are parties or ~)ri\,ics,s to any co\.cxn;lnt can t ;~lic 
atl\rantagc of i t ;  here is ncxithcr pri~.i ty of contract, nor ~)ri \ . i ty 
of cstate; thc rent is rc~crvc~d out of thc original ex-tatc. 
IZm\.lc>l J .  I arn c.ntirc.1~ of the same opinion. 'fll(% argluiicxnt 
for thc plaintiffs loit.5 sight of the covcxyanccb 1,. \\.liicli this 
rcnt is crcatctl. I t  is incorrect to stat(% it as a relit cllargc: 
granted by the owner of tliix fcc; it being a convcyancc, in fee 
11y Barnsley ancl I<ol,inson to tllc. t1t~fcntl;rnt to cc,rtaii~ iiscs, 
one of which is, tliat thcy shall rccei\.e tllc rcnt ; .;o that  thc 
rent arises out of thc (%state of tlic feofforx. I t  is tlic~rcfort. 
not a grant l,y the o\vnc,r of tllc. fce, ;In11 tlre co\.cxnnnt is n 
coyellant in grohs. 

-4 hhotf J ,  concurretl. 

Lortl I~ l I e~~ t )o ro~ igh  appears to 11al-t' rester1 his tlecision on trio 
scparate gro;~:itls, tllougli i1.1 his jntlgmcnt, a:; reportrtl, these are 

' 

not clearly ii1t1icatc.d as 1,eing scp:Lrate. 'file fir:,t is t h r ~ t  tli: 
covenant was 1)er.ional; anrl Ilis rcaso:] for rcgartling it as persol>al 
appears to 11c tllat co\,enants are personal ~irilcss t11c.y affrct lantl, 



and a rentcharge is not land. His second ground was the one 
more fully stated by Rayley J., who relied on it alone. This ground 
depends, as Lawrence L.J. points out in Grant zl. E d m ~ n d s o n , ~ ~  
on a view once held, but now regarded as erroneous, that  for the  
benefit of a covenant to run with land the covenantee must derive 
his estate from the covenantor and thus be privy in estate to 
him-a view which apparently is still strongly supported in the 
United States; see Clark: Real Covenants, p. 116. There was 
indeed in this casc a sounder reason for holding that  the covenant 
wa. unenforceabl? 11y ;\lilnrs for lack of privity of estate, viz. that  
AIilnes did not succeed to the whole estate of the covenantee; but 
this of course is p i \ - i t y  of estate in another sense. 

I n  sevclral latcr cases this decision (which Strachan3"egrets 
"ditl not find its \nab- into that  historic reporter's drawer which 
l~elcl some of 'Lord Ellenborough's bad law' ") has since been 
follo~vctl as authority for the rule that  a covenant to pay a rent- 
charge is 1)ersonal and cannot run with the rentcharge. These cases 
arc. rcvic.i\.t.d 1,. La~vrcncc. L. J .  in Grant v. E d m ~ n d s o n . ~ ~  The case 
of Iligliest autl~oritj.  bcfore Graizt v. Edmondson is Hay-d'ood v. 
I~i .~l~rsi i ' ic/~ l;uili/i~rg S o c i e t > ~ . ~ ~  

I n  this casv Cl~arlcs Jackson conveyed land to Edward Jackson 
to t l ~ c  IIS(. that  l:dn.:ird should pay Charles an annual rentcharge; 
ancl Ed\vartl for llinlself his heirs executors administrators and 
:i.;sigi15 co\.cnantcd 1~1th Charles his execu t~r s  and assigns that  he 
I<ti \~ard l ~ i .  heirs and assigns would pay C)harles his heirs and 
a - ~ i g n ~  lh? rynt llalf-r.early and would erect and keep in repair 
buildings on tlie lantl of the value of double the rent. Charles 
conveyed the rcnt to Hay\noocl and his heirs, together with the 
benefit of tlir co\.cilant. Edrnard conveyed the land to McAndrew, 
\vho ~llortgagetl it in fee to the Society subject to the rentcharge 
and covenant. 13uildings were erected on the land in accordance 
wit11 tlie covenant, but they hnere not kept in repair. Haywood 
brought an action against the Society for breach of the covenant. 

In the Court of Appeal Hrctt L.J. dealt very briefly with the 
qucstion whether the co~7enant ran a t  law, holding that  Milnes v. 
Bmrlciim 7nas authority for the rule that  "a covenant to build 
does not run with the rent in the hantls of an assignee". This 
was a decision that the brllejit of the covenant did not run. He 
ditl not advert to the fact that  whereas in ,Jllil?ies 11. Bra1zc1z3' 
the covenantee n-a. not an assignee of thc whole estate in the  
rentcllal-gc, in t l l i ~  case Ilc \nas. Cotton L.J., after expressing 

33. 1 Cll. 1 ,  1s) 3 i. 47 L.Q.R. 3Y5 
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agreement, merely said: "I think that a mere covenant that land 
shall be improved does not run with the land within the rule in 
Spencer's Case so as to give the plaintiff a right to sue at  law." 
Whether he was thinking of the running of the benefit with the 
rentcharge, or the running of the burden with the land, is not clear. 
Lindley L.J. considered that Milnes v. BranchH did not apply 
very closely and pointed out that in that case the plaintiff was 
not assignee in fee of the rent, having only a leasehold interest 
in it. He held that the burden of the covenant did not run wit11 
the land, and added: "This is not a case of landlord and tenant: 
we must never lose sight of that distinction". 

In Grant v. Edmondson38 the Earl of Wilton, tenant for life 
of the Wilton settled estates, in the exercise of statutory powers 
granted certain land included in the settled estates to J. B. 
Edmondson in fee simple, and by the same deed J. B. Edrnondson 
granted a rentcharge to the Earl and the person or persons who 
would for the time being have been entitled to the land if the 
conveyance had not been made, and covenanted for himself and 
his heirs and assigns etc. with the Earl his heirs and assigns and 
other persons who would from time to time have been entitled a.; 
aforesaid to pay the rent to the persons entitled. Sub.iequently 
the plaintiffs became entitled in fee simple to the rentcharge, ant1 
they sued the defendant, as executor of J. N. Edmondson, for 
arrears of the rent payable. The Court of Appeal held that the 
benefit of the covenant to pay the rentcharge did not run with 
the rentcharge so as to enable the plaintiffs to sue on it. In this 
case all three members of the Court of Appeal discussed the authori- 
ties very fully; but in effect each based his decision on the authority 
of Milnes v. B~anch3~ and its acceptance in later cases and 
text-books. 

In none of the cases dealing with rentcharges has the question 
of the running of covenants been dealt with on the basis of con- 
venience or even established legal principles; and what is now a 
fairly substantial body of authority rests on the short and somewhat 
obscure judgment of one judge (Lord Ellenborough) in Milrzzs 1'. 

Branch.39 I t  is perhaps now too late for this line of authority 
to be overruled; but it still, it is submitted, remains possible to 
deal with questions concerning other types of incorporeal interests 
on the basis of principle, not merely because there are no adverse 
decisions, but because there is some, if not very much, authority 
supporting the view that covenants may run with such interests, 
the unsettled question being to what extent they can run. 

An important case is Bally v. Wells.*O Bally, the rector of a 
parish, demised to Whitmarsh all the tithes of the parish for a 

38. :I9311 1 Ch. 1. 
40. Wilm. 341. 
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term of six years, and Whitmarsh for himself his executors admini- 
strators and assigns covenanted not to let any farmers have any 
part of the tithes without the consent in writing of Bally. 
Whitmarsh assigned to Wells, and Wells allowed some farmers t o  
have part of the tithes without the consent of Bally. Bally brought 
an action for breach of covenant against Wells. On a verdict for 
the plaintiff there was a motion in arrest of judgment on the grounds, 
firstly, that an action did not lie against the assignee because the 
covenant was merely personal, and secondly, that a covenant could 
not run with an incorporeal interest. The Court of Common Pleas 
overruled the objections and gave judgment for the plaintiff. 

Wilmot C. J., delivering the opinion of the Court, first pointed 
out the practical advantages of being able to enforce such a covenant 
as this, and then said: "To see whether the equity of the case can 
be got a t  in a Court of Law, I will consider how the law stands, 
in respect of covenants following the thing demised into the hands 
of assignees; and if there is any difference between land and tithes." 
After referring to Spencer's Case,41 he said that "to carry the lien 
of a personal obligation over to an assignee, and to make him the 
object of an action at  the suit of a person with whom he did not 
originally contract, he must in all cases, where something is to  
be done de ~lovo ,  be expressly named; and there must also be a 
privity between the assignee and the person to whom he becomes 
engaged; and the covenant must respect 'the thing leased', which 
I consider as the medium creating the privity between them". 
And after referring to other cases he said: "All these cases clearly 
prove, that 'inherent' covenants, and such as tend to the support 
and maintenance, of the thing demised, where assigns are expressly 
mentioned. follow the reversion and the lease, let them go where 
they will". 

Then, having asked the question, "Is there any difference 
between lands and tithes as to the annexation of covenants ?", he 
decides that "a covenant may be annexed with and pass with an 
incorporeal inheritance as well as with a corporeal one". I t  may 
be observed that some of his arguments to show that there is no 
difference relate particularly to tithes, and can be treated as . . 
inapplicable where some other type of incorporeal interest 1s in 
question; and this was done in Gvant v. E d r n o n d ~ o n . ~ ~  But the 
general principle was clearly laid down that a covenant can run 
with an incorporeal interest as well as with a corporeal interest, 
and he referred to an "incorporeal inheritance" and not merely to 
an estate for years. Here it was the burden that was held to run, 
as it can run with a term of years in land (a corpureal interest). 

41. 5 C o  Rep I6a. 42. 1931) 1 Cii 1 



The burden cannot run a t  law with an estate in fee simple in land, 
and this case, despite the reference to  an  "incorporeal inheritance", 
leaves it open whether the burden of a covenant can run with an  
estate in fee simple in an incorporeal interest. 

In a few other cases a covenant has been held to run \vith 
an estate for >.ears in an incorporeal interest. but in these cases 
the  decision has rested on the Grantees of licvcrsions ~ I c t ,  which 
expressly extends to incorporeal interests. In  LZlavty?z v .  W'i lL i (~rns~~  
there evas a grant of a profit (to get china clay) for a term of 
twenty-one years, with a covenant by  the grantee that  he or his 
assignees would on the determination of the term cleli\.er 111) tlie 
works in repair. The grantor assigned the lantl in fee simple to 
the  plaintiff, who on the determination of the term sued the 
defendant (the original lessee of the profit) for breach of the 
covenant. The question here was cvhether the benetit of tlie 
covenant would run with the land of the grantor. Jlartin I)., 
ciclivering the judgment of the Court of Exchccluer, \:lid tliat if 
the profit had originally been granted in fcc .;irnple to :I, ant1 A 
had granted a term of years in the profit to N, with a covc,nant 
by X to  deliver u p  the works in rcpair to .\, and .-\ l~atl  tlien 
assigned the reversion in the profit to 13, B cot~ld lia\.cb cwforcctl 
the covenant against X. He cited Unl l j~  7 , .  IV~~lls" :I. authority 
for this proposition, and also relied on the lr isl~ caskx of Earl c!i 
Eg~emotzt v. Reetze," in which a lessor of toll, \vai Iic,ltl cntitlc'tl 
to  maintain an action of c o ~ ~ e n a n t  against ;In assignc~c, o f  thc Ir+ce 
for nonpayment of rcnt. Tllcsc wc>re cahch of assign~nc,nt of thc) 
lea.?, whereas Ma~t~yrz 7 1 .  TVillirim,s-'6 \vas a cast: of :~\.ig:lnlent 131. 
the lessor, but Martin H. s:;itl tliat "it has al\\a!.s 1)c'c1i considcrctl 
that  if the lessor could maintain co\.enant agai~ist tl~c. ;~>>ignecs of 
the lessee, the assignee of tl~c, lessor coulcl rn:lint:~i~i co\ .cl~~lnt  against 
the lessee". Tllis statement is surprising if it  is niezint to  htatc. ,I 

rulc of coninion la\\,, for it is generally accc~~~tc t l  t l i ~ t  :~ltlluugIi 
covenants run on an assignm~mt of a lease a ktatutr. (tllc. ( ; r a ! ~ t e c ~  
of Reversions .let) \vas ncctlcd to  makc ttlem run on an ;~icigli~llc'llt 
of the reversion. l'erl~aps \rhat he ~ n e a n t  \vas Illat if at  (.r~~llii~(iii 
law a covenant was such tha t  it could run a t  common la\\. on an 
as.;ignment of the lc~ase (as touching lancl or ail illcorporeal inti,rt.bt 
in land) then eclually it \vould run cvitli the re\.ersion under t11c. 
statute.  Ho\vever, he c\.ent on to sa?., "Eut  ill trutli it scmls o!11!- 
necessary to  refer to  the statute itself", and  pointetl out that  tlie 
statute expressly applied to incorporeal interests. Then comirig t o  
the actual facts of the case itself, in which tl~crct was not a gr:i.nt 
of a profit in fee ant1 a lease of the pre-existing profit, but iricrL,ly 

43. 1 H. & S. XI;. 44. \ V ~ l i i ~ .  341. 
45. 2 Jones Ir .  !<u. 30i. 45, I FI. & S. 817, 
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an  original creation of a profit for a term of years, he held that 
for the purposes of the statute the owner in fee of the land was a 
reversioner in respect of the profit. "There is in reality the relation 
of reversioner and ownership of particular estates between them; 
there is exactly the same privity of estate as exists between 
reversioner and tenant properly so called, and upon the determina- 
tion of the term the entire interest in the land reverted to the 
plaintiff, as upon the expiration of an ordinary lease". 

A similar view of the relation between a grantor who is owner 
of land in fee and a grantee of an easement for a term of years 
was taken in Hast i~zgs  v .  North Eastern R a i l u u y  Co.47 See also 
Hooper v .  Clnrk,4* where in effect the facts and decision were the 
same as in M a r t y n  v.  Williams.49 

These decisions go only so far as to establish that covenants 
may run at  common law with an estate for a term in four types 
of incorporeal interest, viz. tithes, tolls, easements, and profits; 
they do not establish a rule that covenants may run with an estate 
in fee simplc in an incorporeal interest. Nevertheless their general 
effect is to cast doubt on the correctness of the dicta in Austerbcrry 
21. Corfioration of Oldlzam50 and Hayzoood v .  Brunswick Building 
Sociel-ysl suggesting that the burden of a covenant runs only in 
cases of landlord and tenant. I t  is not really arguable that the 
judges w.110 uttered these dicta were contemplating leases of in- 
corporeal interests as well as cases of landlord and tenant in the 
usual and propcr sense of that term. Furthermore, the principle 
on \crliicli these cases \\.ere decidcd is different from that established 
h! cases on rentcliarges, where the covenants in question were 
treated as bcing personal, or in gross, whereas in these cases they 
were recognised as touching and concerning the thing demised. 

The question remains whether a covenant which touches and 
concerns a11 estate in fee simple in an incorporeal interest can run 
~vi th  that interest and with the land out of which tlie incorporeal 
interest arises. There is some slight authority that it can. In 
Hollnrs 2 ' .  I2zi~klej~~~ a husband and wife in 1621 granted a water- 
course tllrougli thc wife's land, and covenanted for the1nse11.e~ their 
hcirs and assigiis [ram time to time to cleanse the same. By ~nesne 
assignments the land came to the defendant and the \vatercourse 
to the plairltilf. For forty years the plaintiff and iiis predecessors 
had cleansed ttic \vatel-course, despitc tlie covenant by the grantees 
to do so; but \\.hen the defcncla~it built over the watercourse, making 
cleansing more difficult, the plaintiff brought a bill in equity for 

47. F18981 2 Ch. 074 ; 18!)9; 1 Ch. 656; 1!400~ .LC.  2fjO. 
48. L.IZ. 2 Q.13. 300. 49. I 1-1, & S. 817 
50. 20 CI1.D. 750. 51. 8 Q.1Z.D. 403. 
5 2 .  J'rc. C. 39; 1 Eq. C ~ I ,  hb.  37, p. 4. 
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establishing enjoyment of the watercourse and that the defendant 
and all claiming under him might from time to time cleanse it. 
I t  was objected that the covenant was personal, but the Court 
held that it ran with the land and that the defendant ought to do 
the cleansing, and decreed accordingly. 

This appears to be a clear decision that the covenant ran with 
the land a t  law, and not a too wide (because the covenant was 
positive) anticipation of the doctrine of T u l k  v .  Moxhay53: see per 
Cotton L.J. in Austerberry v.  Corporation of OldJzam,54 but see also 
his remarks a t  p. 777. On the other hand in the same case Lindley 
L.J. failed to understand the ground of the decision and put it 
aside on the basis of the brevity of the report. I t  may be remarked 
that he failed to understand the ground of the decision only because 
of his preconception that the burden of a covenant could run only 
in the case of landlord and tenant-a view which lie might not 
have asserted so positively if he had considered the inconsistent 
cases discussed above. However, as was conceded a t  the beginning 
of this article, the case is not a strong authority. Apart from this 
case there seems to be no direct authority, though two other cases 
may be mentioned. 

In Ljuncan v. Louch,S5 counsel in course of argument having 
said in reference to one of the terms of the grant of an easement 
in fee simple that there was no covenant that would run wit11 the 
land, Wightman J. said: "Why should it not run with the land 
and the easement ? "  But the point ditl not have to be decided. 

In I n  re Ellenborough Park j6  land was subdivided, and pur- 
chasers of plots were given a right to use an inner area retained 
by the vendors, as a pleasure ground, subject to payment by each 
of a fair proportion of the cost of keeping it in order. The vendors 
covenanted for tfiemselves and their successors to keep the inner 
area, known as Ellenborough Park, as a pleasure ground, and each 
purchaser covenanted to pay a fair proportion of the expenses of 
keeping the pleasure ground in good order. Thus the obligation 
of the purchasers to contribute to the upkeep of the park was 
imposed both by a condition attached to the grant and, in more 
detailed terms, by a separate covenant. From 1041 to 1946, by 
which time all relevant holdings had changed hands, tile park was 
requisitioned by the War Office. During its period of occupation 
the War Office paid the owners of the park a compensation rental, 
and subsequently paid them a substantial sum for dilapidations. 
The owners of the park took out a summons asking (1) whether the 
owners of property fronting the park had an enforceable right t o  

53. 2 Ph. 774. 
55. 6 Q.B. 904. 

54. 29 Ch. D. at p. 775. 
56. [I9561 1 Ch. 131. 
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t h e  use of the park on payment of contribution to its upkeep, 
( I )  whether any part of the compensation rental paid by the War 
Office should be credited in the park owners' accounts to the sum 
contributed by neighbouring owners to the expense of upkeep, 
(3) whether any part of the compensation for dilapidations should 
be so credited. 

The answer to the third question depended on whether the 
.owners of the park were under an obligation to keep the park in 
repair. Danckwerts J. held that they were. However he did not 
base this on the covenant of their predecessors "to keep as an 
ornamental pleasure ground the plot of ground" etc.; this perhaps 
was because the covenant did not clearly bind them to any positive 
acts. He based it on an implication from the covenant of the 
purchasers to contribute to upkeep, quoting that covenant. In so 
doing he was necessarily giving effect to this covenant of the 
original purchasers, and also to an implied covenant by the original 
vendors. That is to say, he treated the covenants as running with 
the land and the easement so as to bind subsequent holders. He 
seems to have been unaware that there might have been some 
objection to such a running of covenants. In the Court of Appeal 
the question did not arise, for the only question before the Court 
Iras whether the right to use the park was an easement. The 
Court of Appeal did indeed refer incidentally5' to the obligation 
to contribute, but, without referring to the covenant, treated it as 
depending on the condition attached to the grant, which was made 
"subject to tlie payment of a fair and just proportion of the 
C O ~ S "  etc. 

This case also is not a clear authority on the question under 
consideration. Danckwerts J. obviously treated the covenant as 
running, but lie may have done so per i~zcurianz. The Court of 
=Ippeal, on the other hand, may have regarded the covenant as 
no longer applying; but if so it is surprising that in a judgment 
of twenty-nine pages a few words were not spared to say so. 

The few authorities just considered being inconclusive, the 
question depends on general legal principle. And since the practical 
convenience of enforcing covenants annexed to easements and 
profits seems to be obvious, the question is, to use the words of  
\f:ilmot C.J. in Rally 2). Wel l s  ( supra) ,  "whether the equity of this 
case can be got at  in a Court of Law". Approached in a technical 
legal way, the question involves a consideration of the doctrine of 
privity of estate. Although the common law has readily allowed 
the beizefit of a covenant to run with land, it has from an early 
date based the running of the burden on a privity of estate between 



obligor and obligee. This is the ground on which in case after 
case the running of covenants in leases has been rested. Between 
the original lessor and lessee, both of whom have estates in the 
same piece of land, there is a privity of estate, ant1 the same privity 
of estate exists between the lessor and an assignee of the lessee. 
This, it is to be observed, is a different sort of privit!~ of estate 
from that first mentioned in this article. I t  is not the privit~.  
between an original party to a covenant and a third person who 
later succeeds to the whole estate of the original party, but a 
privity between covenantor and covenantee. 

Modern writers sometimes explain this privity as depending 
on tenure: see hlegarry and Wade, Real Property, p. 651. There 
is, however, in the authorities ground for treating privity of estate 
as extending beyond cases of tenure. In Viner's ;\bridgment5" 
it is said that "privies in estate are as joint tenants, baron and 
feme, donor and donee,jg lessor and lessee, etc." Thc \vriter has 
not found in the older authorities any definition of privity of estate 
other than by way of examples. In the cases concerning the 
running of covenants the examples given involve tcllilre, c.g in 
Walker 's  CaseG0 assignee of reversion or lord by escheat and lessee, 
and, by way of analogy, tenant in dower or by curtesy and the 
heir, in respect of a right to sue for waste. This is not surprising, 
since covenants are not likely to be made between parties both 
holding estates in one piece of land unless one is grantor and tllr 
other is grantee of a particular estate. Hut privity of estate is 
also required for a release of an estate to one wllo ha> a lesser 
estate in the same land, and in this connection a remaintlerman i~ 
privy in estate to one who has the nest preceding estate. On this 
subject see Preston: Conveyancing," and the authorities cited b?. 
him. I t  is possible that the term "privity of estate" means one 
thing in one connection, and something different in another connec- 
tion, but the older authorities do not say so, nor, as indicated 
above, do they give any restrictive or comprehensive definition of 
privity of estate. 

The purport of the above brief discussion has been to suggest 
that there is no narrowly fixed definition of privity of estate. 
However, for privity of estate to exist between two persons, it 
must be that both hold an estate in the same land or the same 
incorporeal interest. The authorities requiring privity of estate 
which are cases where the parties hold estates in land (as distinct 
from incorporeal interests) all concern lessor and lessee. It  does 
not follaw, however, that if a case should arise where there is, for 

58 .  "I'rivity" A. 

60. 3 Co. Rep. 22a 

69. 2.e. of an estate tail 

61. 11, 327. 
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example, a grant of an estate for life with a remainder in fee, and 
life tenant and remainderman are parties to  the deed and enter 
into mutual co~.enants concerning the land, the covenants cannot 
run Ivith the land. That is to  $a!-, so it is submitted, privity of 
cstatc does not nccessarilp involve tenure between the parties. 

S o r ,  alho, cloes it necessarily follo\v fro111 tlie authorities that  
the recll~irc,mc.nt of ~jrivit!. o f  estatr \vtii\re the parties hold estates 
ill the. 1:111ti lllt~ai1s that  cov~~la i i tb  cannot run ~vhere the parties 
Iiold, iiot clific~rcnt ?states in thcs >ame interest (corporeal or in- 
c~or lx~-~: l l )  l111t tliffc.rc.nt intcre-t, in tllc halnc. land (e.g. one an 
csitatc in fec. bimpl(> in tlie ]anti ant1 tlle otllclr an estate in fee, 

iinlple in a n  ~ ~ a ~ l n c n t  or 1"-otit in  ti,(, same lantl). l'lle authorities 
in wliicll privit!. of cstatc was tl(~claret1 to I)c ncxccssary are case.; 
\\.here, on tllv orie Iland, thc. ~~;rrtic.- n-err privy ill  estate, or, on 
t l l c ,  otlicr 11an(1. \v(.r(> only intlirclctly collnected in estate, or hat1 
no rc~latioiisllip a t  a11 that  thv common law could recognise. T l i~ l i  
i!i l I ' ( , l ih  1 ' .  I i i i \~ i~l / , "~comnior i ly  cited for the requirement of privity 
of c.st:rtc, tllc. co\.cnantclc had 110 legal interest a t  all i11 the land, 
ljut \\a. a nlortgagor \\-it11 an intcsrcst in equity only. For covenants 
to rmi (or rattier for the I~urden of covenants to  run) the land must 
i~ru\.itl(> an iininc-tliate link I)et\vce11 the parties. I11 those cases 
\ \ l l t ~ r . ~ ~  tlrc oiilj link that each party llas with the land is by  holding 
an c.btatcx il l  i t ,  tlle i,.tate must 11r a legal estate, and the two estate'.; 
i i : i ~ ~ t .  a- I;  \\.c.rc>, 1 x 3  atljaccxnt castates, 5 0  that  there is pri\-ity of 
c,stiitc,, a11t1 ~ i c ~ t  t l ic ,  morc remote rc~latic~i1~llip that  csists bc,tn.een, 
for- c ~ ~ a m ~ ) l c ~ .  .\ ant1 1-, ivhc~rc .I 1( abc. to S and N .;ui)i~~rise~ to Y. 
I:~it deci-io:li rc,cluiriiig pri\-it!. of c.tate \vilere tile only pushihie 
curint~ction till-oilgil the land is I,! liolding t,statcs in it arc not 
:it~tlloritic-.- f o ~  c:ase- \\.liere tllc: conncctioii is otller\vise, by interest.; 
i l l  tllrl la1111 rc'cognisc~d a t  commor: law, but not 1,)- cxqtates in the 
lalld. 111 tllc, ilcci~ions wllere tllc running of co\.enant.; lias been 
allo~\-eci on t l ~ e  basis of pri\.itj- o f  c-tate there has been no con- 
+ideration of cases n-here the covenant collcerrls an c.aseii~ent or 
profit 11elcl in fee ~iriiple; and tlic~ fact that  pi\-it!- of estate ha.; 
t ~ c ~ n  required \\-here tlie cox-eriarit lias been made in respect of 
c,statcs in land i.; no ground for sa:;irlg that  col-cnants can run only 
in ~ u c h  a case, and not wlierci thcy are lllade ill respect of some 
other intcreht in lantl. 

I t  is therefore submitted that  authority does not stand i11 the 
rvay of the running of covenants n.ith easements and profits, and 
further, that  general legal principle also is not opposed to it. I n  
the case of lcssor and lessee, the existence of privity of ?.;tatv 
bet~veeli tllc partics does not ii: itscdlf explain \vIlj. cove~~anta  run 
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with the estate of the lessee. This is a mere technical conception. 
and some ground of utility must be the real explanation. One 
practical ground is mentioned in Spencer's Case,63 that the covenant 
"extends to the support of the thing demised". The idea of burden 
being taken with benefit is also present, and was used in Hyde v. 
Deaw and Canons of Winds0764 to justify the running of the burden 
although assigns were not named: see also Brett v. C ~ r n b e r l a n d . ~ ~  
In Cockson v.  Cocke6 it was held that a covenant by a lessee to 
leave fifteen acres every year for pasture bound an assignee "because 
it is for the benefit of the estate, according to the nature of the 
soil". I t  will be noticed that this reason for the running of a 
covenant also provides the test for the sort of covenant that will 
run: the covenant it was said in Spencer's CaseG7 must "touch or  
concern the thing demised", and the requirement has been esplained 
as meaning that it must "affect the nature, quality, or value of 
the thing demised" or "the mode of enjoying it" (iMayor of Corzgleton 
v. Pattisonss); though this test is now regarded a5 being too 
restrictive. 

The requirement of privity of estate is thus not so much an 
indication of a positive reason why covenants should run as a 
restrictive rule limiting the cases in which they may do so. Where 
a covenant runs it does so because the parties arc mutually affected 
by it in relation to their respective interests in thc land, so that 
if it ceased to bind or be enforceable by an assignee, the interest 
of the latter in the land would be more valuable or less valuable 
as the case might be, and the interest of the other party correspond- 
ingly affected. But a direct link between one party or his assignee 
and the other party or his assignee was necessary to justify the 
enforcement of a contract between persons not both parties to the 
contract, as a substitute for the usual requirement of privity of 
contract; and in the case of lessor and lessee privity of estate 
provided this justification and set limits to what must otherwise 
have been regarded as contrary to ordinary principles of contract 
and possibly dangerous in its consequences. 

Applying these observations to the case where an owner of 
land grants an easement or profit in fee, and the parties enter into 
covenants for the benefit of the servient land or the incorporeal 
interest granted, the same reason exists, it is submitted, for main- 
taining the covenants in force after an assignment by either of the 
parties as in the case of lessor and lessee. The essential ground 
for allowing the covenant to run is that it touches or concerns the 
interest in land held by the covenantee and is annexed to the 

83. 5 Co. Rep. at 16a. 
65. 1 Rolle 359. 
67. 5 Co. Rep. at 16b. 

64. Cro. EIiz. 552. 
66. Cro. Jac. 125. 
68. 10 East 130. 
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interest held by the covenantor. There is also an immediate link 
between the dominant and servient owners, as there is between 
lessor and lessee. Equally the enforceability of the covenant may 
be restricted to dominant and servient owners who are in immediate 
privity of interest, but denied where a successor to either party 
does not take the whole estate of his predecessor. 

These arguments of course would apply as well to rentcharges 
as to easements and profits; and the fact that there is substantial 
authority against the running of covenants with rentcharges would 
a t  first sight suggest that they cannot be held to run with ease- 
ments and profits. But the authorities on rentcharges are like an 
inverted pyramid built up on a point, and they have been erected 
one upon the other without any regard to principle, as Romer L. J. 
recognised in Gvarzt v. E d m o ~ z d s o n . ~ ~  Indeed Lord Ellenborough's 
decision in i % I i l l l t g s  zt. B ~ a i z c h , ~ ~  which the later authorities follour, 
not only is unsound as to its second ground, as is now recognised, 
but on its first ground is contrary to the earlier decision of Bully v. 
Wells." I j l r l l ~ '  7 ' .  TBells decided that a covenant may be annexed 
to an incorl~oreal inheritance, wliereas Lord Ellenborough apparently 
acted on the \.iew that the covenant was personal "unless it be 
she\vn that this is land." A sounder view, it is submitted, is that 
advanced by Lord St. Leonards, a great property lawyer, before 
the uncritical acceptance of Lord Ellenborough's judgment in 
Miltzes v. Br(~nc i z7~  by the Court of Appeal in Haywood v .  Bru~zswick  
Rz~ildi*zg S ~ o c i e t y . ~ ~  In his work on Vendor and P u r c h a ~ e r , ~ ~  after 
a f11ll discussion of the earlier authorities, he said: "Upon the whole 
it is stibmitted that covenants like those in Brewster v. Kidgell7j 
ought to be held to run in both directions; with the rerit or interest 
carvctl out of or charged upon it in the hands of the assignee, so 
as to enable him to sue upon t h c ~ n ;  with the land itself in the 
hands of the assignee, so as to render him liable to be sued upon 
it". Even if it is too late for this view to be adopted in respect 
of rentcharges, it should, it is submitted, be adopted in relation 
to easements and profits, where authority does nol stand in the way. 

In conclusion, the American view of this matter may be noted. 
The Restatement of Property, S6 dealing with the running of burdens, 
statesv7 that "the successors to land respecting the use of which 
the owner has made a promise become bound upon the promise as 
promisors", subject to the following rules :- 

69. i19311 1 C11. 1 70. 5 M. & S. 411. 
71 .  \\'dm. 341. 7" 5 M. & S. 4 1 1 .  
73. 8 Q.B.D. 403. 
7 4 .  Sugden: Vendor and Purchaser 13th ed , p. 484. 
75. 12 Mod. 166. 76. Val. V: Servitudes. 
77. Sec. 530. 
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(i) Successors are not bound unless it was intended by the 
parties to the promise that they should be bound;'* 

(ii) Successors are not bound unless the promise was made in 
such form as to be binding upon the promisor and is in 
writing under 

(iii) Successors are not bound unless either (a) the transaction 
of which the promise is a part includes a transfer of an 
interest either in the land benefited or in land burdened, 
or (b) the promise is made in the adjustment of the mutnal 
relationships arising out of the existence of an easement 
(which is defined to include a profit) held by one of the 
parties in the land of the other. This is a requirement of 
privity between promisor and promisees0; 

(iv) Successors are not bound unless by succession they hold 
(a) the estate or interest of the promisor, or (b) an estate 
or interest corresponding in duration to the estate or 
interest of the promisor. This is a requirement of privitj- 
between promisor and successors1; 

(v) Successors can be bound only if performance of the promise 
will benefit the promisee or other beneficiary of the promise 
in the physical use or enjoyment of the land possessed by 
him, or (b) the consummation of the transaction of which 
the promise is a part will operate to benefit and is for 
the benefit of the promisor in the physical use or enjoy- 
ment of land possessed by him, and if  the burden on the 
land of the promisor bears a reasonable relation to the 
benefit received by the person benefiteda2 

I t  will be noticed that not only is the burden of covenants 
held to run wit11 easements and profits, but that a general running 
of the burden is recognised beyond that allowed in law or equity 
under English law. The burden of even a positive covenant may 
run, but only if the transaction as a whole gives a reasonable com- 
pensating advantage to the promisor. 

As to the running of the benefit, the rules stated are much 
the same as in English law, except that a deed is not required, 
nor is succession to the whole estate of the original promisee. 

These rules are not universally accepted in the United States. 
Clarks3 forcibly attacks the requirement for the running of the 
burden that there must be succession between the contracting 
parties, in accordance with rule iiia above; and the decisions in 

78. Sec. 531. 

80. Sec. 534. 

82. Sec. 537. 

79. Sec. 532. 

81. Sec. 535. 

83. Real Covenants, pp. 116, 206. 
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the various States are not uniform. But numerous decisions support 
the running of covenants with easements. Thus Xelv Yorlc is one. 
of the fen States that follow the English rule against the running 
of the burden of affirmative covenants with land; but even in that 
State it is recognised that the burden of a covenant will run, with 
land or easement, when it is made in relation to an easement. 
See Seponsit Pvojxvtj~ Oa'ners ilssociation zl. Enligrant I~~ciustrl'rrl 
Sam"gs B(11lk.R4 

84. S.Y. 248; 15 S.i< 7 ! ) 3 .  This case IS  reprinted 111 Casner iV L.eac11: Cuses  
and  Trxt on I'ro~)crt!-, 13. I l0.i. 

- 
* I i . . \ .  fOs~o: . t l j ,  i 3 . . \ . ,  1-i- 11. ((,juecnslancl) ; G:?rriclc I'rotessor of 120u 

in the I:nivers~t). oi (J~ic.crlsland; author of La&' n11d C O I I ~ Z ~ C ~  (If t h e  L ~ g i i l  
J ' vo fcs~ i l i z  117 Q~cc~~ii\lcr?iii; co- .~r~ thor  oi l.ir;,' ~>zil Coiid~tct ,if t l i r  I.rxnl P Y ~ ~ ~ , . S ~ / O I I  
? $ 1  AvcY,' ,so11tit [f7(zl?s. 




