
I ; ~ ~ ; I I ~ / O I I  ( 1 ! 6 2 ,  I l<.l<. 2!10) i ~ t i ( 1  (700/) ?,. l.utz(> ( l!152! I .All E, I < .  
I I!)!))  ; i>  111stanc.c.s. I'llt, High ( 'ourt ,  on tiles o t l~c r  hand, 11;id f reatcd 
c,\c.luhi\ct l)oss"cssior~ ;IS rnuc.11 morc dcscisir~,. See cspcciallj. tht. 
111clg1nt~11t of \Yinclc.ycyr .I. I t  is 1)ro1);~1)1\. t r - ~ l t x  t ll;~t lsaac T .  Hoti,l dr, 
I '(~vI.\ I.[((. c.oultl I I ~ I \ . ~ ,  Iwcn d(xcidc.d kvitho~~t a1jpro\.al of the I~road 
~~~.inc.ri~lt ,s  laid do\vr~ in  th( ,  ('ourt o f  .Appt~al d(.cisions, just as I<tzidich 
; . .5'ruii/1 c.oultl ha\.($ I)c,en tlt,cidcd without dissenting from tllrm. 
I l ~ t t  i t  sttorns cle;~r t h a t  thc  I'riv~. ('ouncil 11:~s in fact endorsed thcm, 
.~r:cl ac.tllall~. (It%(-iricstl on the, \)asis of these principles and not on any 
I ~ I I  r i ~ i l .  l'llis l~txirig so it is diffic~llt to see how tllc 
oI(I(~i \.ic,iv fa\.ouri,d 1)~.  most of the membt.rs of the Higll Court can 
1 1 ~ .  ~-c>g;~rclc-d : ~ s  holding tllr~ ticld in .lustralia. 

I T .  S .  H.\RI<ISOK 

>onlcx 14  \.c.;irs agci an ;lr;ii, stc\.c~tlorc~, c q a g e d  in tl~c. \r.ork of 
t i ~ ~ i ~ l ~ : i ~ g ~ n g  c.,~~.go fronl ;I s l i i~j  in C'asal?lanc;~ harlwur-, rarc~lt~ssl!. 
.rllo\\-c.il ,I ~ ) l : i ~ r l ;  to fall into thc hold of thy \.cssel. From tht. 
I : ! ~ ~ I I , , ; N ) ~ ~ ( . < S ! T I ~  I I ; L I - ; ~ c ~ ( T  of this act tllcr-c fo l lo \v~~l  c.onsecluenccs 
o I I I  t ~ t d c .  I;or thc jdank that fell causrd a sliark 
1 t 1 l i c . h  1~11rted I I I , '  \-CSSC~'S c;1rgo of 1)~troI m d  in tlic' ensuing fire 
i l ) ~ .  I , I I ~ I I - ~ ,  shil) \v;~s destroyed. 

1 1 1  ! l i t  i - l , l i r i ~  ~\-l~ic-h follo\\.c.d tlic.sc. c>\.c1nts, tlitt l(xg;~l 1)robl~~rn. 
111 t l i ( ,  1or.111 in \ \ - l l i c , l ~  it tin;~ll!~~-f~;~chctl thc. ('ourt of AAl)l)cxal, \r.;is this: 
\\ '(.I 1 ,  t 11,. c.Ir;~~-tc,r-c'rs li;il)le t o  thi. o\vrlc91-s for loss of tlicir ship \vllc,n 
,111 1 1 1 ; i t  c-o~lld rc>:l.;onal,l\. 1)c. ic>ri~scten as t1:c. result of dropping tl~c. 
111;111lc \\.,is that \ ~ I I I ~ ( ,  clarnagc. \-iould 1)t. c-ai~scd to thc vessel, 1,ut not 
t i i t ,  tl,i~n;i:;.c~ (d('srl-ilction ljy tirt,) wl~ic-I1 in fact occurrtd Tllr 
( 0111 1 i ) t  .il)])t.:~l \v,Lrc. 1ln;rnimolls in Iiultlillg th(\ cllartcrers l i : i l ~ l c ~ :  
t 1 1 1 . ( . ,  it \vns said, was tht, "di~.c.ct" c.onscilut.nc.t. of nc~gli~c.nc-c, 
1 0 1 -  \ \ l l i c . l ~  tllv clc~ft~ndants wl.cr-t, ~ - c ~ s ~ ~ o n s i l ~ l < ~ .  'fhc fact that s n c i ~  ii 

c-orli(~ll~c.~lct> \v;!b ~~nforcsccablt~ \~-:1s irrc~l(~\.ant, for consideratior1 
of this kind "got's to culpability, not to con~l)c>ns;ition".' Or as 
Ilolri~c,s latcr 1)11t i t ,  "the. tort once cstat~lishcd t11c tortfeasor takes: 
r l ~ c  ~-i& 111 t l ~ c  corlsccluc~nccs".' 

' l ' i r t ,  lxil~c-il)lt> thus c~stal11isl1c.d ;irltl I;llo\rri as tti t ,  rule it1 Rir 
l ' ~ I i ~ i r ~ i \ l  llas tr-ol~\)lctl l;l\vycrs c.\rc,r- sirict.. Its antcc:cdents r\.ixrcL 
t c . 1 ~  ; ~ ~ l t l  clo~~l,tfr~i .:' its I>r.ogcn\- in tlrc, .c-;Lrs that follo\vcd \vi.rc' 
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(.cluall!- rarr ;inti bornclt.irncb i1ligitirn;tte.' . i ~ i ~ ~ l i < h t  i t >  >lii)l)ol-tc>i.s 
i t  could nunil,ts~- 1-01-tls 1'ortc.r- anti \I'riglit; l,llt its tl{,tr:ic'tol..; \\-c.rc. 
rnalij. ;liitl in their r;inks miglit I,c fol~ntl 1iarnc.s st~cli it.: I'i~lloi~l\. 
5;ilmond. (;ootilla!-t , Ilcnning, C;lan\.illt, \\.illi:~ms. \\-riglit, , ~ ~ i t l  

171t~ining. It is to this contro\.ers!., ~vhicli h;ls for so loll;: 1.11 v t l  t I i c b  

common lahv ~vorltl, tllat the recent dycision of t l ~ c x  1)1-i\-! ('otiiicil 
in ' l 'hr Tl7cyo~1 . I l o i t i ~ t P  Iras at last I ~ r o u g l ~ t  rc.1ic.f. 

'fht. facts of tliis important case n.ctrcX ;IF follo\\s. 1) i~fc3~ic l~i~~ts  
(appellants) \verc, ch;~rtt,rers o f  an oil-l~urning sliil) 7'11i. Il.cc;loi~ 

A l f o u ~ z d ,  \vhicli at 21 datc in Octol~cr, 1!)51, \vas i l l  t l i cx  prort.ss of 
taliing in I,l~nltc.ring oil at ('altex \iTh;irf in S>-ti~it>y tl:t~-t)our. On  
October 30th ;L large clllnntitv of I~unkrring oil \v;~s, t l i ro~~gll  tllcb 
carcl~ssness of deftmdants' servants, allowctl to spill illto tlic \v:~tc.r, 
\vhtmcc it s1,re:~tl t i00  frcat to the. northern short, of tlic. I larl)ot~~-.  
-l'I~cre the oil conge:ilf~l upon the s1ipw;rvs of a 400 foot \\.ootlc.n 
\vhar-f orvned I,!. tht. plai~ltifTs ;inti interft,red with thc,ir ~1st. uf tlii. 
\vliarf's slip\va!-s. I'laintiffs' emplo!.ees \very e.~igag,.t~l at tlrcs tlmc, 
in repair opcrations in\.olving thc use of os>.-acc.t\.lc.n~~ \vt.ltling 
c~cluiptnent, and \\hen tlir~ ljreseucc of t h e  oil 1,rcanlc. I < I ~ u \ v ~  tllc>c. 
operations were susl)cnded. Plaintiffs tlien communicatc.tl \vitl~ 
the manager of tht, ( 'altcs Oil ( '0.  atid as a rcsult of iricluii-ic~i, couj)lc~l 
\!.it11 their own hclici that  there was no danger of firth. \\or-I; \v;ts 
again continutd. On So\-ember 1st oil on tht, a ; ~ t t , ~ -  nrar tiic. 
11-liarf c a ~ ~ g l i t  alight ;ind thix ensuing fire drstro!-tltl I~otli t l i c ~  \vli:irf 
antl thr  equipment tipon i t .  

I t  n.as for tiamages for loss of this propert>- that plaintiffs now 
sued defendants. At the trial Kinsella J .  rrlade the. all-inil)ortant 
tinding of fact, n;lmel~.. that  the defendants "did not know ant1 
coultl not rt~asonabl!- be expected to have known that  tllp nil! 
\\-;is c:ip;tble of /wing set atire when sprcatl on \ ~ a t c r " . ~  This 
finding was bascd on a generall!. accepted belief a t  the titnc., ivhich 
\vas later contirmcd 11)- the experiments of a distinguislittl scitmtist, 
I'rofcssor Hunter. H r  showcd that  floating oil of tliis kintl \r-oultl 
not ignitc c.\.c,n \vkie11 molten metal was droppcd ni)on i t ,  I)ut that 
the tircl might hil\-c' bc,gun when smouldering coLton u.;~stt>, sizt 
alight in this ni:inncJr ant1 floating in thc water, l)nr.st into A;inic.s antl 
so actrd as :I wick to raisc the temperature of thty oil to its ignition 
1)oint. \\'llatt~\.c~r thi. actual cause, the judge's finding of fact 
esclntied the l)ossil~ilit!. of rca~onable foresight of thcl tire. I3ut 
sinct. soplzr ilamagc to ~~lxintiffs '  wharf7 was a fori~si~c~:il~lc consc~l~icncc~ 

4. 111 t11v cx\c o t  ' / ' I I I I ~ I I ~ ~ ~ o ( ~  , ,  . < ' I ~ I I  de}l I j e v g / ~ , s  IAJI( /  , / U J ~ ~ , I ! \  l ! ) > i  I 2 1 < . 1 3 .  
; ,h i .  - .  .>. f o  give lt its iuii  title, 0 i . c r s i ~ u s  7'niqksl i ip  ( I ; . / i . )  /.tti. i , .  . \ l t~ r l , \  I ) u ~ i t  i111d 
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01 yi"llirig tllc. oil. ;rr~d sirlcc t l i c ,  fir(. was ; I  "clit-c,ct" consc~clr~c~nc-c~ 01 
t l i ; ! t  bi~illsgc, tIi(- [:rill ( 'onrt of New Sotltl~ \\';tlt~s  it. cor~strai~lcltl I)!. 
l l iv ~.ul( ,  in IZc l ' o l ~ ~ ~ ~ r ' s  to holel thc dcfcnd:aits lial~lc for thc destl-uc 
t io~r ot t l~ ( '  wI1a1.f I)!. this unforesccahlc fir(%. 

' l ' l i< ,  (1efend;lnts in tluc. courstx alipcaletl to the I'rivy Council 
\\.lro, faccstl wit11 t l l c ,  rhoice cithcr of affirming the decision of tlic 
c .0~1  t I~c~low, ant1 wit11 it the rule in Kc I-'olc?rtis, or of reversing 
;u~ i l  so disa]~]~ro\'ing tllc rule. 11nhesitating1~- took thc latter course,. 

. l l t l~ol ig l~  tc~cllnicall~. incapa1)lc of overruling thc ('ourt of Appeal 
dc,cisio~i their 1,ordshil)s of thc I<oard"espatchcd it in 1angu;cgr. 
\vl~iclr Icave no doubt ;is to thrir intention. " In  their Lord- 
h l r i j x - '  oj~inion." said \.iscount Siinonds, "it should no longer l)r 
rc,g;~sclc.cl as good l ; ~ \ v " . ~  Having disposed of that  troubleson?c. 
c-;IS(, t l ~ c  I'rivy C'o~incil had littlr. difficulty in finding for tllc t k -  
ft,nda~l t \ : for, saitl \-iscount Simonds, ' 'thr, essential factor i i i  

t lctc,~n~ining liai~ilit>. is \vhcthelr the damage is of such liind as tlrc 
r - c ~ i o r ~ ; ~ l ~ l t ~  marl shoultl Ii;r\.c f o r c ~ s c ~ ~ n " . ~ "  'I'llc. fact that  sornc. 
fo~.c,.-c~c~;rl~lt~ d;rmagc, t o  tht. \vharf ~ - o u l d  1,c caused I,!- tlie 1,rcst'nc.c. 
of t l r c ,  011 \\.:is i r~-c~l(~\ .xnt ,  since "thc only liabilit! in question in 
, i  r ;~s t ,  oi tilis kiiicl i b  lial~ility for damage by fire"." 

I t  14 irc~s11(~c~t11~11~- s~1111nitt~d that  the dt,cision is corrfct and 
( . ( I I I  1~ 1i111!- sul)lmi-l~'d I)!. the considt'rations of logic and aut1iorit~- 
,eel\ ;i~lc.c~l In its fa\ .o~ir .  Thc ~ ) r o l ~ l c m ,  ;is \-iscount Simonds rightl1- 
~~ , t ' c r i \ . c~ t l ,  is rc,l(xr.;~~lt ~nainlj .  to tllc "l>reacl~ of dut!." elrrnrnt of 
t11( ,  101.t of ncgligc,nc~t,. I ' .(, . .  to tllc fac.tu:il cl~~t'stion n-lrc,tlit,r, in 1111 

c.i\(51~ ( 11t-~rnst:t1rc.~.4, t l ~ ~  defendant's cond~lct  confornlcd to t l ~ a t  
of ; c  i : ~ , ~ ~ o n a l , l c  1r l ; t r l  j)l;tct.(l in a si~nilnr situatiorl. 'I'licx conduc t o f  
, I  ~-r~;tsci~i:~l)lr rn;Lii is t lct~~nninrcl  I,!- two factors: ( i j  \vhetllc,l- I l t .  

\\.o11ic1 fo~-c,sec. cotrsc~clrlc~ntial damagcl as likely to rc>srllt frorn 11i- 
act .  i r l ic t  ( i i )  \vfi;tt ~~t-i,c-;iutions he \vould t;ikc to avoid that  da1n:rgc.. 
5inc.1. t 111. forc~sc~c~;il ilt, c:arnngc~ in difit.~-c~llt situations ma!- \-at-!- fi-o:ii 
( ; i t  oiic, c>r~d) ; I  I-carnotc pe~ssiI,ilit!. (if tlamagt, of a tri\.ial kind. t o  

(a t  t I ; ( ,  o:11<~r csnd) :t ; ; 'I-:LT-~~ prol~ahility of srlrious harm, tl!c sc.asor~;tl~lc~ 
1ni111 \\,ill  rrgt~l:~t( '  his c-or~cltlct :iccorcli~~gl>. I]!. t;tking t11~. :ippro111-i;~tc 
 tor i I c ; . ~  This is 110 dou l~ t  ;i colnl)licatcd \cay 
of st;ltilig what is. ;tfti't- ;ill, simy11~- a principle of co111mo11 sc,nsc, 
coniluct. I I I I ~  i t  is to this ~ ) r i n c i ~ ~ l c  that the decision i l l  Kt, l ' (~l i ' t7~i~ 
ol)ligc~d ;in artific%l constrirtrtion to I,c gi\-e11. 1;or tlrts tbii(*ct of 
t l r t .  n ~ i c  tllc,rc. I;lid do~vn is to rc.cluirc1 tllat the ~)~-c~c.;iutions tal,cw 
i ~ \ -  tllr. tl~,f(,ntl;int sllotrltl 17c1 those- appropriatt, to  d:irl~;~gc, of ;I st,l.io~is 



and even d i f f e r t ~ ~ ~ t  kind if sirclt dama,qt, i l l  j k f  O C C I I Y S  t ' \ . c > ~ ~  thotlgl~ 
2111 that  is foreseeal3le is trivial darnilgc in sonic. diffrrtmt form.':' 
.-Is \-iscount Sirnontls Eiimself ohsrrlrrs, "tilt. i - t~ l i '  in l'olcrnis works 
in a strange \va\.. .-iftrr the event e\.c.n ;L fool ib  mist'. 1;11t i t  is 
not thc Iiindsight of a fool; it is the for-(,sight of t l i ( >  I - C ; L S ~ I I ; ~ I ) ~ ( '  ni;iil 
wliich ;ilonrx can determine re~ponsi l~ i l i ty" . '~  

This may 11(,11) to  indicatts t1i;lt tlir ilucsstioil of " ~ - ( ' ~ i l ~ ) t t ' ~ l ( ' b $  ' 

in l-'olc~mis \\.as sc~tll!. onc of culpaljilit!. and r ~ o t .  <I.; i i  i ~~ i r~c , l i t i a l l \  
snggcsted I)!. 1,ord >urnr~t)r's dicturil, si~nplh- onr. of c o n ~ l ~ r ~ ~ , ; ~ t i e ) ~ ~  
"I t  is \xi11 to isolatil t l ~ c  liability from its cor!ti,xt ;tncl to s;I\. tll:it 
1; is or is not,liai)lc., '~i id tl1e11 to ask for \vl~at  tlii~n;~gi> hcs it-  lial)l(,. 
Fur his lial)ility is in rcspect of tliat dani;igc, a11t1 no otl1c.l-. If .  .I> 
acilnittrtll~ it ib, 1;'s 1i:il)ility jctll11al)ilit\.) dcpt~litls on  tll<, I - ~ , , I . ~ I I ; I I I I ~ ,  
forrsi.c~al,ilir~. of tile conseclucrit dam;tgt~. Ilo~v IS  that to  11t. clt3tc.1.- 
mined t.sce})t 1.1.- the foi-e~e~ahilit!; of thc. daniiigc. tvl1ic.11 i l l  fact 
1ial)pent~d-tlic~ dan~age  in suit. .ind I T  that tl:~m;igr is i~nfol-c>- 
seeahlt, so as to tlispiact. lial~ility at la;-gc,, i ~ o w  c;nl tlit. li,ll~ilit\. \ ) I ,  

rc.storcd so as to make comprnsntio~l p;i\-al~l<~"."' 
I n  k;!;tcc, tllerefure, of tht. 1'0li')~tis 1)riilcil)lt. (tilt. t(,st oI' fol.c>- 

sccability of an!. damage, plus const,cluc.nccss \\-liiclr ~ur. tlil-c'ct ant1 
physical) his I~ordsliip now propost%s a nc\v t t ~ t ,  or. rathc~r, :I 
reversion to the old. This test, as  has all-rady Ix,c.n statctl, en~l)odicxs 
thc in-inciple that  iil determining liability thr. 111i~stion is whctht,r 
the damage is of such a /?itzd as  the rcasonaljl(- Inan \vould havtx 
f ~ r t ~ s e e n . ' ~  I t  is thought tha t  in applying this principle the  courts 
must still be asked to give to th r  problrnls l~eforc t1ic.m a sorntscvllat 
pragmatic solution. In ?'he Il'ugolr .Zfoi<71d itself the tlamagc. 
actually suffered 1;y the plaintiffs was, in on? S ~ ~ I I S C ,  of the  samr 
kind as that  foreseen---in both instances clamage to property in 
the form of the plaintiffs' xc-hxf. I t  is clear tlierc.forc~ tliat thc 
division of damage in kind into "darnagr to propert!." and "da~nagr  
to  thc person" is insufficiently refined. On thc other tiand it is 
most improbable that  his L,ordship inter~det! to rr,licve fro111 lial)ilit!r 
the defendant who foresees harrn but who cannot forest~t~ its prc.cist3 
extent or the exact manner in which it takes ~ ~ l a c c .  'This !,rings 
us back to  the problem which perhaps initially 1)recipitatc.tl thc. 
whole difficlllty, the case of the Inan wlio dies from a slight injury 
because of his abnormally fragile skill. A% sufficient ansiver c;lrl 
consistently be givcn to  these cluestions by  saying that  death 
injury is (legally, a t  least) damage of the samc. kind as an injury 
short of death.16 Thr distinction ma\, in somcx casrs bc, :I fine on0 

13. Sorne of the difiiculty may have been createil 1)y colllusing "ca t -e le \~nc~~i"  
\\.it11 "negligence". 

14. r19ti11 2 1V.L.R. a t  p. 140. Id. . \ t  p. 111. 
I f i .  Compare Salrnonct on Torts: 1st Editioli (1907) a t  p. 107. The pos~tioll 

ih other\!-ise \ \he re ,  apart  tl-om the abnormal~t?,  the in ju ry  \ \o l~ l ( l  not 
have happened a t  all: Pr~ tc i l n rd  u .  Post (!fffrt, 'I!)T,O' \V.N. 31(l. 



l111t liis I.ordshil) was prcl);trcd to accc.1)t that it exists in thc c.:tscs 
of ncsr\.ous shock: "thc test of liabilit! fol- shock is forcseeabilit!. 
of injur?. I)>. shock".I7 

l'cb~-tlaps the prohlcm can be partly sol\-ed h?. the application of 
:L furtiler critcrion implicit in the test of foreseeabilit!.. What onc 
(XII  forcsec, dcpcnds upon t t ~ c  state of one's knowledge a t  the 
~-cllt~\.ant tinic. "I<nowledge", as I.ord Ascluith has told us, "is of 
two kinds, one irnputed, thc other a c t ~ a l " . ' ~  The law of torts is 
conct~rncd chit+l!. with the former: it embodies the experience 
comrnon to mankind and is therefore possessed by the reasonable 
Illan. If his experience tells him that damage is the probable 
coIlsc,c[ucnce of ct*r-tair~ conduct then that consequence is foreseeahlr. 
S(.r-\.ous shock, our experience tells us, is (like death) a common 
consvclucnce of physical impact, but  is this so where the shock 
l~rocecds simplv from \.ision or oral report of the injury and not 
from tlic injury itself ? This problem has alread!r faced the co~lrts  
for o\,er half a ccntury and it seems unlikel! that generalizations 
(.;ill 1 ~ .  made. .-lctzral knowledge has a similar operation : it stlems 
iiiglily likely that  the defendants would have been liable in tlitl 
installt cast, had t h ~ y  actually known that  their oil might be fired 
in thtt rnanner snggested by Professor Hunter. Hut they did not 
I<no\v tltis and in the then existing state of scientific knowledge 
c,ould not havc Iwen expected to know it, for "who knows or can t ~ e  
iissumed to kno~v all the processes of nature ?"I9 

So rnucli for 'ulpability. The above is not, however, intended 
t o  suggcst that thc decision has no rele~fance to compensation. 
liclet-ancc it has, but in a sphere more limited than Polemis formerlj- 
:tllowcd us to believe. Here we are concerned primarily with 
clucstioils of causation, for which a single, intelligil>lc test now 
c ,s is ts~- thc  test of reasonable foreseeability of the consequence. 
'I'l~r. "dirc.ct causc", and its uncouth coml,anions, tltc "chain of 
c:~l~s;ition", the llovu cau.slz and ~lor~us  actus i t ~ t e r t ~ e i l i e ~ z s ,  wllich l tad 
"no\vilc.rc but to never-ending and insoluble problems of causation"20 
arc. Ilencc3fortll no nlore. This, though it cannot ;t\,oid, ought at  
1r;ist lo  sinil~lif! the task of the courts in tliosc acutcly c-c!mplic:rted 
c';isL's. 

111 conclusion it may I,c said that  the E'ri1.y Council's decision 
has fliltillcd thcx long-felt need of placing thc tor-t of negligence 
o11 a logical and intelligible footing. That it conforms wit11 tllr. 

17. l ! l t i l J  2 \V . l . . l< .  a t  1). 141. 
IS, l . / r fo? , jo  l ~ i z i ~ ? d ? ~ ,  7,. .Yt,7~1n2(111 l ~ d ~ t , s i ~ z t ~ s  [1!14$) 2 K.13, :?%, -53:). ' 1 . 1 1 ~  

test for mra>ure o f  (lamage-; IS n o \ v  the  ham? for  contract  and tort .  
19. [ l ! ) ( j l  2 LV.I..l<. a t  p. 142. \Yil l  t l ~ e  a n s \ \ r r  un the  prewnt  case l)c thc  

hame if those facts  e\.er arihe again ? 
20. '.: p. 139. 



L t y d  i - ~ r ~ ~ d ~ ~ z ~ i ~ / i \ ,  I ! ) > ! I -  I !Hi()  I I ! )  

rc>ctmt t t ~ n ( l t ~ n r \ .  " not t o  c,xtc.nil t l ~ c '  ar.t>:i of tc~~.tirrr!> / i ; i l ~ i l r t \ .  

\\.itl~orit f;i~ilt i > ,  fol t  l ~ c ,  pit.st3n( \t.l-i t c .1 . .  ; I  ~ ~ I I I I - I . ~ ,  I J I  \!,1,11l I - I . < I - ~ , I .  
"l:or it d o t ~ s  not sc,t,nl conson;tl~t \vi t l~ c.urrr.nt iclcw of i ~ l > t t c . c '  01. 

moralit!, tha t  for ,in ;rct of r~e~i:ligt~~lcc~ I I O \ \ . I , \ . ~ ~ I .  bligl~t 01- \ . I ' I I I , I ~  . . . 

t11c actor  shoultl I)(. l i ; l l ~ l t .  fol- ; i l l  c-onsc.~lrr~.rlc.c~h I~on.c~\-c~r  r ~ l i l ~ l i ~ ~ ~ c ~ ~ ~ i ~ l ~ ~  
" .)., ; ~ n d  lio\vt~\~c~i- gI-a\.c.. --  

I;. H .  1\1i I'rcr:ri.;ci.\. * 

'1.11tl cleciqio~~ of t111> k liglt t ' o i ~ r t  111 ( ' o ~ ~ ~ ~ t ~ i . ~ ~ ~ o / ~ ~  1, .t'ol, 1<(1rl,~ ti-\,\ 

i ' .  C'itrc!\J in rccoguizing tllc. c.siatcrrc.t, of a tlrrt!. ot (.;tro or1 1111. 1 ~ i 1  t 
of occ~il~ic-r i  to\val-tl\ I)c8r\o1i.; \+. i~o o11 tl~ct tl-;rtlitio~~,tI i I i ) i ) l ~ o < ~ ( ~ l t ~ ~ ~  o t  

t l ~ r ,  conirnoli I a n  woultl c.Ic,;11.1\ trc3\iJ:~.,~czi-. I I :~,  tirln. inr~ch to 
cli.;pel thrb fog of unrt,alit\- \vltic.li ha, 111lng round tilt' jt1(lici~11 
aj~l j ro; lc t~ to  tlio cluc,\tion of c~~it i .ant> whost, prc.-c.rlcc. hny riot I ) c ~ ~ r i  

liccnscd I)!. tllc. occul~ic.1- 1)11t \vlrom Ilc h;~. not l)c,c>n c.r~c~rgcatic, c'no11g11 
to rcxi)c,l. I t  ;tl\o c.out:lirl. ;i coniidcr;ildc, ;iq-anlt on tht. \-ic.\\- \\.l\ic.lt 
I)!. infc'rring ;I lict5nc.t~ \vl1ic11 tlitl not cbxiit tr.c.;rtc.el l ) l , r  -or!, ;I., lic.c,n-c I - 
who tvc'i-~ rcally in fact trc.\i~a\scz~-a. 

l 'hr fiicti ~ v c ~ ~ . ( ~  riot co~rll~licatc~tl.  'flic Sc,\!. 5or1tl1 \\';111,y 
( ' o ~ n n ~ i s s i o ~ r c r  for l<;~il\va!.- o\vnctl ant1 occli~)it~tl a I;~rgc, ;iI-t.a o f  
;ll>out fi1-c hundretl ;tcrc*-. in the, 5\.(111(,!. irltil~stri;ll -111)url) of ('I!.(lv. 
f 'art  of thib arfa was 11wd a i  a cturnp ort \r,l~ich :\.;iy ti1~l)tYl ;Llnong 
ot11t.r debris abhc,.: from tllr. tirtl I~ose ,  ot locomotive c~nginc~.~. 111 

Yome ca i t .  thc  ashc.5 \voriltl ront:tin livr ant1 I )~~rn i r ig  co;rly. ' I - I I ~ ,  
:~.;hcs tiad hankt>ti u p  I)nt I,elo\z thc hlirfacc rn11c11 of the, ~llitt t~ria! 
would rc,main in a inloulclcaring rontlition. Tl'hr,rc. \v;r.< a roircl ;11i(l 

c'c'rtain trircli; in tlicx ari.;r \vliicl~ \vtw open t o  1)t~clt~~tri:in- ; ~ n t l  I t ~ l  
from >trccts on on? .,itlc. of the. arca,i to btrc.ct> on tllrl otllt31-. .Tll(.rt. 
w'ts al-o t.\.idcncc t h a t  ~ ) c ~ : ~ p l c  ~ ) ; t r t i c u l a r l  clilldrrn \voul(l cli\.c~rgc, 
f rom thc~  ro;rd ; ~ n d  tr;lcl; t o  \ .Lit a n d  f o s i c k  rollnd t l ~ e  d t l~u l ) .  'fhcirt~ 
\vas albo t~v id t~ncc~  of h;)uradic a n d  in te r~ni t i t ,n t  warning\ gi\.c~n 1)y 
r:tilway officials t o  kecx~) ofT tt~cx d u m p  a n d  of occasion\ \vlrc,n offic~.r- 
\vould warn ptxr>oni \?-lionl thc.1- found on tllc. t h ~ t n l ) ,  .uc.l~ 21s c ~ 1 1 i l t l r . 1 ~ 1 1 ,  
t o  lea\.(,. 

'Thc plaintiff, a bo\. ;~gc.d fo~~rtclc~n ant1 a half !.c,;irs. \v;~ntlc~rc~tl 
over t h e  d ~ r r n p  arca ant1 \v;r .;ovcrt~Iy injured wllrn, going tlo\vn a 
hank of ashcs, hi. f t ~ t  \vtJnt througll tlrc s ~ ~ r f a c c .  a n d  contac-ttd tlic. 
hot  ashes undtwwath.  'Th(, I)o!. had playc'ti on thc  sitc >.ts;rr-  go 
I)ut hat1 gonc t o  li\,cl in the, colmtrv and thil d;ty of t h c  ;~c-c-itlc,nt 




