
I t  rn;~!. I)c d o u b t c ~ l  i \~l l t~thcr  the> olilcr r111<.- ; ~ p ~ ~ l i c , ~ ~ I ~ l t .  to tli, ' 
110-itioi~ of tres1,:~sst~rs \ rho \vcre rc~cognize~tl ;L- t~-t~.l~a-(~l-- < ~ r i t l  ]lot 
cli~guiicd ; I \  licenhces, \c.ilrc. ilrritc> s o  inc~l;rhtic a, Inan!. tliink. 'l'lif> 
oltl(~r formulation ~-t~cogni\t,rl not on!!. ;L i111t\. to  rc,fr;~in f r o ~ n  \vilfil l  

injriry t o  trc,il,;isser.; but  ;11-o onex not to  ; ~ r t  in rc,ckl:,-- tii-rc;c:irtl 
of l i i  ~ r t w r ~ c :  .Is \i'indr!.cl- J .  11oint. o u t ,  i l l  . ~ I I I ~ ,  ot tilts C;L-1.- 

"rc~klis.-> tliiregard" Iiai I r e n  interprrltrtl ;I-  arno~lntilli. to littic. 
I ~ O I - c .  t han  lack of rt.:\sonahle cnrc.l I t  I, tl-uc t h a t  the o1dt.r 
iornlul;itian c n v i ~ a g e d  l)o-iti~.c, acts of ~ni>f(~;~canc,c  I)rlt t!il, cwlnnli1:i 
la\\. 11;~-  ful-nishczd nnnic~r-c~r~- c~sarnl)lv.: of ,i'r;~(lrlal c~z l )~~i l - ion  1 1 1  

r.ar1ic.r forrnulatc'd princ-ij)lt~. 511c11 a n  : I ] I ~ I ~ O ; L ( ~ ~ I  III:L\. ~LII-111.11 IIIOI 

r~l) l .~ort~lni t ics  for  wiir  i11dicj;11 I ~ O I ~ ~ I - O I  t 1i;11i :III 111lic-itt11111 I 1 1  i~ I ) I I I - '  

"fol-c,~c~c~,tl)ilit\." tc,st. 

. Y o I ; - C / ~ ( ~ Y ~ / L ~ ~ I ~ ~ ~  1)11rp0,~~3 l'r/l,st,\. '1'111. I I I I ~ ~ ~ ~ ~ I I I I  \vl:~,tiit,l. ' I  \ , : ~ l i i l  

t t  I h c r t  for 0 1 - c 1 i r i t ; l  I I  I I 1 1 c . r  II 

tlciiniti\.c,l!. ansn.crcd ti!. tllc ('oul-t of .\1111e-;11 i l l  I < I I ~ I ; I I I ( I  i l l  < I  j i ~ i l y -  

rnc,rit which is in cornl~ltst(. ;~ccortl  \vith the, ~ - ( , c ~ ~ ~ i t  tic,c.i-ie~i~ of tlil, 
I'ri\.\. Council on a ~ q ) c a l  from the, Iligll ( 'ourt of .\rr.tr<~l],i 111 Lci(li..' 
i,. . It/. (;t'~i. ~ O Y  .vt'ik' .~ 'oI(~/I  ~I'(dt~s.1 111 rt7 E//(/~/C.O~I'~ < I  t(,,t;ttor c ,  

h i .  r i i d l r a r y  c,\tatr t o  ;L ~~;rri.ll council "for- tllc~ I)rll-llo.r, ot I I I . I I \ . ~ ( ~ ~ I I ; ,  

,on)(, uscxful niclrnorial t o  m\.,c.lf". It  \v;i. al.guc.tl t l r ; ~ t  t l r i .  \\.;L. .i 

\.alitl cIr;~l-itnblc g i f t ,  or altr.rnatI\~c~l\. t l l ;~ t  it f c l l  illto t11;it I . I ; L - -  ot 
tr-lr,t> for non-ch;rrit;rl,lt. 11111.1)ow. \sl~ic'l~, tho11g11 11ot 1 Il,l~-it:llllt., 
\vill ~it~\.r.rtht,lc~h. 11cs enfol-ccltl I,\. tllc. corlr-t,. ' l . l ~ c y  ('o111.t oi . \ l ~ ~ ) t ~ ~ t l  
r-c.j(~cttd 110th conti-ntioni. I t  i, \v i t l~ till, + I Y . I J I I ~ I  , L I . L : I I I I ~ I , I I ~  O I ~ I \ .  
t ha t  thi i  not(. is co~lc-c~rri(~d. 

'l'l~t, 1e;lding 1,rincil)lt. is tha t  ; I  tr.11.t \\ill \.alitl oiil\. i t  it I -  

c~olistitr~tcd for thc. i)t,ric~lit of indi\.itlrl;ll> or- for 1~11-1)o,e,- \ \ . l ~ i c ' l i  tlrt, 
l a n ~  rc,c~ogniscai 21, c11:tritaljlt~. 'rl~i. r111(, 11:~s I I ( , ( , I I  (,~111.c,-,c~l i11 

liumc3rou:, tleci\ionb, i n c l ~ ~ d i i i g  .lfovici, i , .  Hi,flzoj of I~ i~r l~ i r~r i : '  H o ; ~  1 ~ t r 1 :  

i'. . \ ;~c~! /MY Socief\l I ~ k l . , ~  anel Lt , r i /z~" ('(i\~,,;' ant1 w;r- l -~~- ;~f t i~ . rnc~d  i i l  

t h t ~  case under tliicu.iion. In t h e  wort!, of I.ord E\-c~-hcatl l I . f Z . ,  
"no ~ r i n c i l ~ l r ,  pcl-hapi Ilai greatvr sanc t io~l  or ;111tilorit\- lx~ l~ in t l  it 
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than tht. gcmcral proposition tha t  a trust l)y English law, not being 
a charita1,lt. trust, in order to  be effective, must have ascertained 
or ascertainable l~eneficiaries".~ 

There are two grounds upon which this principle has been 
~sp la ined .  One is that  a distinction is drawn between charitable 
and non-charitable purposes ,on the basis that  while trusts for 
charitable purposes are legally certain, trusts for non-charitable 
purpose* ma!. be so uncertain that  the courts will be unable to  
determine ~vhcther the trustee has carried out the trust.' I t  is a 
corol1ar)- ot tllih that  where the non-charitable purpose is sufficiently 
definite. thlb t r m t  is valid. This explanation seems to  have pre- 
\.ailed cvitll Kos1)urgli 1 .  who, in the unreported case referred to  in 
argument of 112 Y E  Cutherull drcd., held valid a disposition to a vicar 
uf a sum of money for a suitable memorial to the testator's parents 
and sistt~r. I t  is pcrfcctlj. true tha t  trusts for "benevolent" or 
"l)atriotic" plirl)oicls, which arc non-charitable purpose trusts, have 
l~csen ht~ld to fail o r i  the ground of uncertainty; but even where the 
nun-charit:~l~lr 1)urpo.e lack.; nothing in definiteness, trusts for such 
p ~ ~ r ~ ) o s ( >  fail on tlle other- (,.uplanation of the general principle which 
\va\ ;~ t l~ni r ;~ l ) l \ .  c,sprc.hscd 1,. Iioxburgh .I. himself in Re Astor's 
.St~tflrrnc~/it  7'1,1(st.\.~ This is that  there can be no trust in the absence 
of .omcon(, to enforce the trustee's obligation. This explanation 
i- also that  gir-en 11y Viscount Simondr in Leahy's Case. 

'l'hc. ( 'ourt of A$ppeal rycognised that  exceptions had been 
:idmitt(.d to tilib 1)rinciplr in the case of trusts for the maintenance 
of animal- and tombs, but wai not prepared in any way to  add to 
tlic nurn1)c.r. of "tllose troublrsome, anomalous and aberrant cases", 
:I- Harman L.T. termed 

If trll.-t. for non-charitable purposes fail as trusts, may they 
take effect as powers ? In  characteristically vigorous language 
.\mes long ago ol~.;crved: "The only objection that  has ever been 
urged against \uch a gift is that  the court cannot compel A to act 
if he is  nili in. Is  it not a n~onstrous ,ton sequitur to say tha t  
therefore the  court a,ill'not permit him to act when he is willing?"1° 
i:ut if prolwrt!- ib vrsted in trustees upon trusts which fail, their 
right to al)pl>. it to  non-charitable purposes instead of holding it 
tor those ~ n t i t l e d  under the resulting trust must depend upon t\vo 
consideration.: first, tha t  the porportcd trust h o u l d  be cal~ablc of 
k i n g  interl~rt>tccl as the grant of a power; arid second1~-, that  tlltx 
grant of the power ~ h o u l d  itself be valid. 

(j. [l!I60 I ( 1 1 . .  at 13. 246. - .  
1 .  1'111\ I- t l ~ v  \\a). 111 \\ 111~11 the 0 1 ) ~ e r v a t 1 0 1 1 ~  0 1  ( ~ I - ; I I I ~  \ I  I < .  I I I  . \ Io i  I <  , 

Ijr.\/iof I)iti/rici~? are e s p l a ~ n r t l  In li t*ctorl  I,:I\\ 01 ' I ' I - I I ~ ~ Y ,  it11 l ~ : ~ l ~ t ~ o t i ,  



iYith respect to thc tirst of these matters, (;ra~.'. oil-I 1-1  tion on 
that  an invalid trust cannot he tortured into a valid p0n.t.r lla5 be{.n 
cxchocd by Jenkins I,.r. in Inlnttd Rez~e~zlte Commis.sioi~c9rs i . Urotrdziltr>l 
Cottages Tvust,ll where he stated that  "we do not think t i~ii t  it valid 
power is to be spclt out of an invalid trust". In rf Eiitiic.c,tf, thc 
Court of ;\pl,eal did not discuss this matter in detail, I r t ~ t  I*ortl 
Evershed 1I.K. observed tha t  "the proposition ~ t a t e d  in MI-. 3Iorri- 
and I'rofessor Barton Leach's book (p. 308) that  if tfir2.c. trust-. 
should fail as trusts thcy may sllrvi\,c as powrrh, i h  not oill \vliich 1 
think can be treated as accepted in English la\v".l2 

Even if the invalid trust can be ii1tt.rprctr.d a+  a ~)o \ \ . c . I -  tu ;i1)111\ 
the property to  a non-charitable purpose, or if the, tiL-t:ttoi- i.:\l~rci.;ly 
frames his disposition not a. a trust but ah a 1,011-c.r, it nit!\. I I ; L ~ ) ~ ) ~ > I I  
tha t  thc power itself will not he hupportetl. The, grant 0 1  t i l t ,  11o1vc1- 
must of course not infringe the perpt.tuit! rule, ancl 1n11-t I N ,  5ufIi- 
ciently certain; but in addition it niuht not in\.ol\.ts i i  clt.lt,c:~tion ot 

the power of testamentary disposition. I t  1, >igniti(,<t~!t ~11iit i i l  

Lrrr iz~j 's Case \-iscount Simonds, after pointing out ill:~t 1111 ant, c; i i~ 
enforce a non-charitable purposc trust ,  ol>5csr\.c.tl that  tl-orn tllc. f;u.t 
that  thc trustees were not thernselx~cs the, hcrir.tici:irit.~, >-c,t tll(. tru-t 
fund was in their hands, and tha t  t h ty  ma!. or ma!- not think fit 
t o  carry out their testator's jvishes, it would scclrn that  "tlit, tc.btato1- 
has imperfectly exercised his testamentary po\v{>r; his I I ~ I -  tltllegati,tl 
it, for the disposal of his ~ ~ r o p e r t v  licls with them, not \\it11 I~irn".':' 




