
open to attack on the ground of invalidity18. Wanstall J. however, 
held that S. 38 (4) was not conclusive and that an ordinance could 
be held to be in excess of power if (a) it could be seen to be not a real 
exercise of the power conferred; or (b) if it were inconsistent with 
or rtyugnant to  some provision of the enabling Act.lg At the 
present time it seems that in view of the dicta on this matter 
in Lynch ' s  case the opinion of Wanstall J. rather than that of 
tlie majority would be more likely to be followed by the High Court 
if it were called upon to decide the validity of an ordinance which 
was found "to be altogether outside the province of the Council as a 
subordinate legislative authority". 

R.  11. LVMB* 

CRIMINAL LAif' 

Diminished Responsibil i ty 

T h e  Cr imina l  Code and Other Acts ;imefzdvze~?t Act of 1961 lias 
introduced into the criminal law of Queensland the doctrine of 
diminished responsibility. The Amendment . k t  inserted S. 301.1 
into the Queensland Cr imina l  Codr.  Subsection (i) of this Section 
provides : 

When a person who unlawfully kills another under circum- 
stances which, but for the provisions of this section, would 
constitute wilful murder or murder, is at  tlie time of doing the 
act or making the omission which causes death in such a state 
of abnormality of mind (whether arising from a condition of 
arrested or retarded development of 1ni1lt1 or inherent causcs 
or induced by disease or injury) as substantially to impair his 
capacity to know that he ought riot to do tlie act  or make tlie 
omission, he is guilty of manslaughter only. 

S. 304A therefore substantially adopts S. 2 of tlie English Homicide  
Act 1957 which in its turn introduced into English la\\- the Scottish 
doctrine of diminished responsibility. 

The wording of the English provision has been slightly altered 
to suit the context of the Queensland Criminal Code. Thus S. 304.4 
refers to both wilful murder and murder; it speaks of acts and 

18. Ibzd., a t  pp. 248, 252.  
19. Ibzd.,  a t  p. 262. It is interesting to  note certain comments of Wanstall 

J .  on the question whether the Full Court of Queensland is bound by 
its own decisions. H e  is of the opinion tha t  exceptions analogous 
to those relating to  the binding effect of previous c o u r t  of Appeal 
decisions on t h e  Court of Appeal which were laid down in Y o u n g  u. 
Bristol Aeroplane C o m p a n y  should be applied t o  Full Court decisions. 
Therefore the  Full Court may choose between two conflicting decisions 
of its own and should refuse to  follow a decision of its own which is 
inconsistent with a decision of the High Court. 
*LL.M. (Melb.) l).Phil. (Oxon.), I.ecturer in Law, University of 
Queensland. 
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on~issions; and it specifically designates the time a t  which the state 
of abnormality of mind is relevant. These alterations probably 
have little significance. However in S. 304A the draftsman has 
avoided the use of the words "mental responsibility" to be found 
in the English provision. In S. 304A these two words have been 
replaced by the formula "capacity to understand what he is doing, 
or his capacity to control his actions, or his capacity to  know that 
he ought not to do the act or make the omission". By making this 
alteration the draftsman has avoided some of the difficulties ot 
interpretation which have beset the Engl~sh provision. 

The doctrine of diminished responsibility has been known to 
Scottivh law for some ninety years a t  least.' I t  was not introduced 
to correct the anomalies arising under the McNaghten Rules for 
these rules had never been part of the law of S c ~ t l a n d . ~  Nor was 
the doctrine restricted by Scottish law to murder alone; it also 
applied to such offences as fire raising, theft and a s s a ~ l t . ~  The 
E7~gI ish  Homicidt: '1ct  1957, which introduced the doctrine into 
English law, followed the Report of the Royal Commission on 
('al'ital P ~ ~ n i s h m e n t . ~  This Royal Commission did not recommend 
tlie introduction of the doctrine into English law unless it could 
he applied to responsibility for all .crimes.5 However the English 
Act limited the doctrine to murder; and this course has been followed 
in Queensland. Thus S. 304A applies only to killings which would 
otherwise constitute wilful murder or murder. 

In interpreting S. 2 of the Homicide Act, the English Courts 
have frequently discussed the decisions of the Courts of- Scotland 
upon the doctrine of diminished responsibility. However this 
process may not continue for tlie statutory provision does not extend 
to Scotland itself. As the Scottish doctrine is not restricted to 
homicide and as it does not depend upon statutory interpretation, 
it may well be that future Scottish cases will be of little use to 
English (or Queensland) Courts. In the past the Scottish case most 
frequently referred to has been H.M. Advocate 2, .  B r a i t h ~ ~ a i t e . ~  
Stanley Braithrvaite was charged with the murder of his wife by 
stabbing. Counsel for the accused argued that Braithwaite was 
not fully responsible for his actions and that the crime which he had 
committed was accordingly not murder but culpable homicide. In 
his charge to the jury, Lord Justice-Clerk Cooper said7 ". . . it will 

1. See the  article b!? Professor T. B. Smith of the  University cf Aherdeen 
a t  [I9371 Crim. L.R. 354. 

2. Loc. cit. p. 356. 
3. Loc. cit., p. 357. 
4. Cmd. 8932. 
5.  [I9671 Crim. L.R. 283. 
6. 1946 S.C. ( J . )  55. 
7. at p. 67. 



?lot suffice in law for thc purpose of this defence of diminished 
resl~onsibility n~crely to show that  an accused person has a very short 
temper, or is ~nlusually escitable and lacking in self control. The 
world would he a very convenient place for criminals and a very 
tlangerous place for other people, if that were the law. I t  must be 
~nucli  rnore tlian that .  Yon must find \varrant in the evidence for 
something of the nature . . . of something amounting or appraoching 
to  partial insanity and based on Lseakness or aberration". 

H . M .  Adzsocafe 1,. Bmiths'aites was discussed by tlie English 
Court of Criminal .Appeal in Reg. 1 ' .  Sp~iggs.~ Spriggs had been 
con\-icted of capital murder and sentenced to death. At the trial 
diminished responsibility was set up as one of the defences. In his 
summing up the trial judge read S. 2 of the Homicide Act to the jury 
and told them that  it was for them to decide whether or not the 
accused was suffering from such an abnormality of mind as substant- 
iallv to  impair his mental responsibility. The judge then proceeded 
to  review the evidence on that  issue. Spriggs appealed claiming, 
i~tter alia, that  the judge had failed to give to thc jury an>- direction 
upon the meaning of the expressions "abnorrnality of mind" or 
"mental responsibility" in the statutory provision. In giving judg- 
ment for the Court of Criminal Appeal, Lord God(lard C. J .  saitl, 
"When Parliament has defined a particular state of things, as they 
have defined here what is to amount to diminisllcd responsibility, 
it is not for the judges to re-define or attempt to define the definition. 
The definition has been laid do~vn hy I'arliameiit and it is a i1ur:stion 
thrn for the  jury".10 Lord Goddartl thcn referred t o  Ii.15f. :idvocatt. 
7 1 .  HraithwnitrFand said, "It \vill be sccn there that tlic I.ord Justicc- 
Clerk is not going into nice distinctions 11t:twcen rnind or emotion or 
intrllect and emotion, and one has to rernen~l,cr, aftcr all, that  juries 
are not drawn from university professors or 11riil-ersity dons . . . 
The fact is that  this section is 11orrou.ed from tllc Scottish law, and 
the Scottish laiv, as the Lord Justice-Clerk points o u t ,  recognizes 
that  a man may be not quite mad but a bordcr-line casc, and that 
is the sort of thing which amounts to di~ninishvd re s~~ons ib i l i t y . "~~  

130th tliese passages have given rise to difficulty. In the first 
place it must be admitted that  the Court of Appeal showed an 
extraordinary reluctance to construe a section in an Act of E'arlia- 
ment. This judiciaI reluctance was taken a step further in Keg. r .  
Walden12 where the defence of diminished responsibility was again 
raised. The trial judge caused a copy of the section to be handed to 
tlie jury and he then put before them, by way of illustration, matters 

8. 194.5 S.C. ( J . )  55 .  
9. [1958j 1 Q.R.  270. 

10. at p. 274. 
11. at p. "6.  
13. [I9591 I .  \V.I,.R. 1008. 
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which they might consider in deciding whether tlie case came within 
the section. However he then said: 

" W h a t  y o u  have to cotzsider i s  whether y o u  t h i ~ r k  I a m  right i n  
the interpretation I have p u t  upon these ubords. I f  y o u  do not ,  
p u t  the interpretatiolz y o u  t h ink  i s  right,  became i t  i s  for you".13 

The accused was convicted of capital murder and sentenced to 
death. 

On appeal, it was contended that by virtue of the decision in 
Reg. v. Sfir&s the judge was not entitled to do more than call the 
attention of the jury to the exact words of the section. This argu- 
ment was rejected by the Court of Criminal Appeal in the following 
passage : 

"Iieg 11. Spriggs  does not establish either of the two propositions 
raiscd by Mr. Scott and, though it is a sufficient direction if the 
judge draws thr. ~tttention of the jury to the exact terms of the 
section, it is riot, in our view, a misdirection if he points out to the 
jurv thc. sort of things which they could look for in order to decide 
\rllcthtrr upon tllc facts the case comes within the section."14 
However i n  Rt'g 1 1 .  7'erryI5 the Court of Criminal Appeal did not 
follow its 1)rt~vions decision that it.was a sufficient direction if the 
trial judgc drew the attention of the jury to the exact terms of the 
section. 111 IZeg 2'. T e r r y  the trial judge merely referred without 
explanation to the words of section 2 of the Homicide  Act .  The 
Court of Criminal Appeal held that it would no longer be proper 
merely to put the section before the jury; but that a proper explana- 
tion of the terms of the section ought to be put before the jury. 

Thus it appears to have been definitely determined that the 
trial judge must explain the terms of the section to the jury. How- 
ever the question naturally arises in what way should he explain 
the meaning of the section. In Reg. zl. 1i'alde?z,16 the trial judge, 
apparentl>- relying on passages in H . M .  i ldvocate b. BraithmaiteI7 
and Reg ?I.  S$riggs,la explained the section as follows: 

"There are some cases . . . where a man has nearly got to that 
condition [ i .e ,  insanity] but not quite, where he is wandering on the 
borderline between being insane and sane; where J-ou can say to 
yourself, '\Yell, really, it may be he is not insane, but he is on the 
border-line, poor fellow. He is not really fully responsible for what 
he has done.' S o n ,  you may think . . . , and it is entirely a matter 

13. [1959] 1 .  W.L*.IC. 1008 at p. 1009. The italics are mine. 
14. Ib id . ,  at  p. 101 1. 
15. [I9611 2. \V.L.R. 961; 45 Cr. App. R. 180. 
16. [I9591 1. \V.12.K. 1008 at p. 1009. 
17. 1945 S.C. ( J . )  5 5 .  
18. [l!)5X: 1. Q.13. 270. 



for !.o11, that that is tvhat is meant 1)y those u.urds in the Act of 
l'arliament, 'such al>~lorrnality as su1)stantially impairs his mental 
resl)o~lsibility, ". 

:It thc outsvt it r n ~ ~ s t  tlc doul~tctl u.hethcr the intcrprctation of 
an Act of l'arlinmvnt is c~~tircl!, a matter for thc jury. Hoarver the 
passage could not 11e criticized if it was intended mercly to guidv 
the jury hy an illustration. This latter \,ien. was taken of thc~ 
passage by the Court of Criminal Appeal on appeal: 

"In our view, in this passage from the summing-up the judge 
was only giving an  illustration of the sort of thing which tllr, jurj. 
might consider in deciding n-hetlier upon the facts the case came 
within the section."lg 

I t  can be seen from the above discussio~i that the crilcial part 
of the English section has been the phrase "such nlmormalit!. as 
substantially impairs his mental responsibility." 'l'lir linr I)t>txvccn 
illustrating this phrase on thc onc hand and redt.finillg it on the othcr 
is likely to  he a fine one. In  Iit;~ 7 ' .  q \ ' ~ r l r 2 ~  th(' ( ' (~11 . t  of ('rimi~ial 
Appeal held that the trial juclgcb 11;~tl passet1 from tlie realm of 
illustration to that  ot  rc~detinitiorl. I:!.nic hat1 l~t,cn cliargcd \\.it11 
the murder of a young woman. 'fll(3 t~\.itlc~icc~ sl~o\\ .c~l tlr~tt tlic, 
accused was a sextlal psychopatll sui'frring troni \.iolerit ~)car\.c,rtc.tl 
sexual desires which he found diiticult or i~npossit~lv to control. 
The trial judge directed the jurl- in tcrms ~rllicll suggc~stt.tl that i t  
the accused had killed the yollng wornan untlcr an ;~l)normal sc,xual 
impulse \vhich he found difficult or- irn~)ossiI)lc~ to rcssist. l ~ v  cotll(l 
not set up the defcncc of di~ninisllitl responsil>ilit\. i t  in all ot11c.r 
respects he was ~iormal.  On al)l)cal i t  \\as contrmclc-tl tliat this 
direction in \ ,o l~ed a ~nisconstructio~i of tllc. sc.c.tio11 ant1 hati n.it11- 
drawn from thc jury all issue of fact \rllicli it n-:~s their l)rovinct. to 
decide. N o  doubt the direction ma!. have 13cc.n infi~lence(l I)!. thc~ 
well accepted ~)ri~lciplc, that unco~ltl-ollaliIe irnl)ulscb is not a clclfcncc 
within the IlcNaghten rules. 'l'hc. Court of ('riniinal Xl)l)cal 
allowed the appeal su1)stituting a 1-crdict of manslaughter for that  
of murder. Ho\vl-e\.er the life sentence imposed upon tlie prisoner 
was not disturbed. 111 his judgment Lord Parker C .  J .  said that 
the tern1 "abnormality of mind" "means a stattL of mind so diffcrcrit 
from that  of ordi~larl-  human I)eings that the reasonable man ~vould 
term it abnormal. I t  appears to be \vide enough to cover the mind's 
activities in all its aspects, not only the perception of physical acts 
and matters, and the ability to form a rational judgment a s  to  
whether an act is right or wrong, but also the ability to exercise 
?&,ill power to control flhysical acts in accordal~ce w i th  that rutioizul 
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judgment."21 In Queensland such a conclusion is more obvious for 
S. 304A makes direct reference to the capacity of the accused to 
control his actions. 

Even after the section has been adequately explained to the 
jury, it is still confronted with imponderable questions of fact and 
degree. In taking into account the cause of abnormality of mind 
the jury is entitled to rely on the evidence of expert witnesses. 
In the words of Lord Parker. 

"The aetioiogy of the abnormality of mind (namely, whether 
it arose from a condition of arrested or retarded development of 
mind or any inherent causes, or was induced by disease or injury) 
does . . . seem to be a matter to be determined on expert e v i d e n ~ e . " ~ ~  
However in determining whether the accused did in fact suffer from 
"abnormality of mind", the jury is entitled to take into account 
evidence other than the expert medical evidence. "They are not 
bound to accept the medical evidence if there is other material before 
thcm which, in their good judgment, conflicts with it and out- 
we~glis it.'Iz3 Hoxvever if the expert medical evidence is 
unchallcnged, thc jury IS not at  liberty to ignore it.24 

The most baffling question for the jury to determine, however, 
is \vlietlier thc abnormality of mind (if there has been abnormality 
of mind) has hecn such as "substantially to impair" one of the three 
capac~ties of the accused referred to in S. 304A. In attempting 
to explain this phrase to juries, trial judges have encountered their 
greatest difficulty. The phrase obviously involves an important 
question of degree; and many cases will turn upon what the jury 
considers to be thc meaning of the word "substantially". This 
difficulty has been inherited from Scots law. In his charge to the 
jury in H.M. Adzlocate v .  S ~ v a g e , ' ~  Lord Justice-Clerk Alness gave 
the following instructions upon this matter: 

"It is very difficult to put it in a phrase, but it has been put 
in this way: that there must be aberration or weakness of mind; 
that there must be some form of mental unsoundness; that there 
must be a state of mind which is borderi~zg on, though not amounting 
to, insanity; that there must be a mind so affected that responsibility 
is diminished from full responsibility to  partial responsibility-in 
other words, the prisoner in question must be only partially account- 
able for his actions".26 This passage was quoted to the jury in 
H.M. Adzlocate v. Bvaithwaite2i and from there the principle under- 
lying the words italicised has found its way into English law. The 

21. Ibid.,  a t  p. 403. The italics are mine. 
22. rl9601 2 Q.B. a t  p. 403. 23. Ib id .  
24. 1Ze,g. z.. Matheson [I9581 1 L\'.L.R. 4 i4 .  
25. 1923. S.C. ( J . )  4 9 a t p .  51. 
28. a t  p. .5l. The italics are mine. 
15. I!t45. S.C. ( J . )  55 a t  p. 57. 



passage Mas quoted \vithout disapproval by Lord Goddard C. J .  
in Reg. 21. Spriggs  2 *  In Reg 21. I.17alden2g the trial judge directed 
the jury in simllar tcrms and on appeal the Court of Criminal Appeal 
held that there had not been a misdirection. In Reg. zl. B y r ~ e , ~ O  
Lord I'arker C. J. considered that the Scottish cases indicated 
"that such abnormality as 'substantially impairs his mental 
responsibility' involves a mental state which in popular language 
(not that of Pvlc?;agliten Rules) a jury would regard as amounting 
to partial insanity or beitzg o n  the border-line of insanity." 

This line of authority has been explained by the Privy Council 
in Rose 21. The Queen.31 This was an appeal from the decision of the 
Supreme Court of the Bahama Islands upon legislation identical in 
terms with the English act. At the trial the learned judge had 
directed the jury upon the defence of diminished responsibility in 
terms of the borderline bctween sanity and insanity; but he had 
then proceeded to explain the term "insanity" by reference to 
McKaghten's rules. .4t the time, the learned trial judge did not 
have available to him the judgment of Lord Parker C'. J ,  an extract 
of which has been quoted above. Before the 1'ril.y Council, the 
Crown contended that the trial judge had corrrctly invited the jury 
to assess the degree of abnormality of mind in tcrms of thcl border- 
line between legal insanity and legal sanity as laid down in thc 
McNaghten Rules. However the I'rivy Council rejected this 
contention holding that there had bcen a serious and \.ital 
misdirection. To use the words of the Privy ('ouncil, 

"There may be cases in which the abnormality of niind relied 
upon cannot readily be related to any of the generally recognised 
types of 'insanity'. If, howevcr, insanity is to be taken into 
consideration, as undoubtedly will he usually the case, the word 
must be used in its broadest popular sense. I t  cannot too often 
be emphasised that there is no formula that can bc safely used in 
every case-the direction to the jury must always bc related to the 
particular evidence that has been given and there may be cases 
where the words "borderline" and "insanity" may not be h e l p f ~ l . " ~  

Two small matters may be mentioned before concluding this 
note. S. 304A (2) provides that on a charge of wilful murder or 
murder, it shall be for the defence to prove that the person charged 
is by virtue of the section liable to be convicted of manslaughter 
only. Upon the equivalent English subsection, the English Court 
of Criminal Appeal has held that the burden of proof placed upon the 
defence is discharged if the evidence justifies the conclusion that 

28. [I9581 1 Q.B. 270 at p. 276. 
29. [I9591 1 W.L.R. 1008. 
30. [1960] 2 Q.B. 396 at 40t. The italics are mine. 
31. [I9611 A.C. 496. 
32. at p. 507. 
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the balance of probabilities is in favour of the defence.33 This 
decision has been affirmed in Reg v .  B ~ r n e . ~ ~  Secondly, the English 
Court of Criminal Appeal has laid down a rule of practice in cases 
where a defence of diminished responsibility is raised. I t  has been 
resolved that a plea of Guilty to manslaughter on this ground 
should not be accepted. The issue must be left to the jury. 
Furthermore if a jury returns a verdict of manslaughter on an 
indictment of murder the judge mas,  and generally should, ask 
the jury whether their verdict is based on diminished responsibility 
or some other gronnd or on both.35 

J. M. ~ IORRIS*  

I A S D  LA\I' 

Limitntio~l :lct-Titl~ E~ti~zg2iished hut  izof Estate 

If tlic majority decision in St. ilZar?,lebone Property Co. Ltd. 
I , .  I;airn~i~c~f/zrrl is corrcct, that case has created, or discovered, a 
hitherto unsuspected liml~o where the ghosts of the estates of 
statute-11arrc.d o\v~ic.rs maintain an ineffectual existence, belonging 
still t o  thcir dis~?osscssed ouners, lmt unenforceable against all 
1111t thcir creators. 'rhc Limitation Act j~rovides that at  the expira- 
tion of the period prescribed for a person to bring an action to 
recover land the title of that person to tllc land shall be extinguislicd. 
13ut the majority hcld that this does not mean that the estate 
xhich he held is esti~lguishecl. In this case a lessee was barred by 
adverse possession, but the majority held that the estate continued, 
so that the lessor did not become entitled to recover possession 
against the adverse possessor until the estate came to an end. Here 
it was brought t o  an end by a surrender made by the lessee whose 
title had been extinguished. If the Statute does not extinguish a 
leasehold estate, it \vould seem to follo\;r- that equally it does not 
extinguish a fee simple or any other estate, b u t  merely extinguishes 
the title of the statute-barred owner. And if, as one member of 
the Court specifically held, a statute-barred lessee continues to 
hold the lease against his lessor, so also it would seem, a statute- 
barred fee simple onner and his successors continue to hold it in 
perpetuity against his grantor (query also the grantor's prede- 
cessors and successors in title) but not against the rest of the world. 
These are strange propositions, and thc case therefore 111ust l ~ e  an 

*11I.R., R.S., LL.B. (Qld.), Senior Lecturer i l l  I .a\\ i l l  the I ' t~l \ .crhi ty 
id Quecnsland. 




