
Freedom of speech and clcbate in Parliament has long l)ec.~~ 
accepted as one of the, niost c.ssvntia1 ingredients for the proper 
working of parlianlentary govvrnnlent. In Engl;lntl the struggl(' 
by Parliament, or n~ore accurately, the Housc o f  Commons, to 
sc,cure legal recognition of this privilege stretches back as far as thr 
14th century. It  wah not, ho\ve\-er, until the liill of Right.;, l(i8!). 
that the matter was placctl on a sure footing. Hy Article 9 of this 
historic legislati011 it was declarc.tl "that the freedom of spevch ant1 
tlebates or proceedings in Parlian~ent ought not to I)e imprached 
or questioned in any Court or place out of Parlian~cnt". 

The interpretation of this guarantee has ~~osecl 21 numbvr of 
irlteresting and sometimes difficult problems. \f.hilc it has never 
been seriously doubted that thereby members of Parliament 
acquired absolute immunity in respect of their spcecht.~ in Parlia- 
ment, there is still some dispute as to the application of the Articlr 
to statements made by members outside the House but relatetl 
in some way to parliamentary proceedings. The t,xtent to whicll 
members arc. protected depends principally on tlic~ ~neaning to 1~ 
given to the term "proceedings in Parliament". .\lthougli the 
courts reserve to themselves the power to dettmnine the extc,nt 
of the privileges of the Houses of Parliament, fen. occasions have 
arisen in which the courts have been called upon to decide what docs 
and what does not fall within parliamentary proceedings. A 
further problem arising in connection with Article 9 is its effect on 
the law of evidence. To what extent does it prevent the admission 
in evidence before courts of law, Royal Commissions and the like, 
of statements made in Parliament, or in parliamentary papers, 
or in the records of votes and proceedings in Parliament? This 
and other questions relative to the interpretation of Article 9 ant1 
its counterparts in ,411stralian law will be examined in the following 
pages. 

But first attention needs to he given to the applicability of the 
Bill of Rights, .4rticle 9 in Australia. The Parliament referred to 
in Article 9 is, of course, the English Parliament. I t  is doubtful 
whether this by itself would preclude the application of the Article 
by virtue of the Imperial Act !) (;eo. I\', c.83, s.24. This provision 
adopted for the colonies of New South Wales (which a t  that time 
included the colonies of Victor-ia and Queensland) and Tasmania 
English law in force on July %tli, 182X so far as the same was 
applicable in the colonies mentioned at the date on  which I<nglish 
law was to be received. The Act also l)ruvitlcd for the establish- 
ment of Legislative ('our~cils. I t  might therefore be argued that 
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utterances made during casual conversations in the legislative 
chamber. In this respect the Queensland, Tasmanian and Western 
Australian statutory provisions specifically limit the protection to 
defamatory material published "in the course of any speech made 
by him [the member] in I'arliament".7 

An even more difficult problem is presented by the member 
of Parliament who publishes defamatory material other than in the 
course of debate but in the course of his duties as a parliamentary 
representative. The Rill of Rights, Article !) speaks not only of 
speeches and debates but also of "proceedings in Parliament". 
In New South \Vales the Defamation Act, 1958, S. 11(1) provides 
that :  "A member of either House of Parliament does not incur any 
liability as for defamation by the publication of any defamatory 
material in the course of a proceeding in Parliament". Whether a 
publication made by a member outside the House may in any cir- 
cumstances be termed a proceeding in Parliament is still debatable. 
The opinion has been expressed by the Select Committee of the 
House of Co~nrnons on the Official Secrets Act, 1'339, that a member 
is absolutely privileged when he "sends to a Minister the draft of 
a question he is thinking of putting down or shows it to another 
member with a view to obtaining advice as to the propriety of 
putting i t  down or as to the manner in which i t  should bc framed".* 
The Committee here cited with approval the opinion in Cotfill 1' .  

C i ~ f i n , ~  a decision of the Supreme Court of Massachussetts, and thr  
dissenting opinion in R. 2'. I{untinglo a Canadian case, that members 
enjoy absolute privilege in respect of statements made while 
attending to their parliamentary duties. More recently the  
Speaker of the House of Commons ruled that a letter written by a 
member to a Jlinister of the Crown in reply to the latter's recluest for 
further information regarding a question set down on the Order 
Paper by the member was also privileged.ll On the other hand, in 
the Strauss case the line was drawn a t  a letter written by a member 
to the Paymaster complaining about the activities of a statutory 
board.12 

6. Coffiila v. Coff.~i,l 1 hlass. 1. 
7. Ikfamation .Act, 1899, s. !) (0. ; ;  C'i-i~ninal ('oclv .\ct,  1899, s. t i  ( Q . ) ;  

Criminal Code, lXO!), s. 371j l )  (C).); L)efan~at io~~ Xct, 1955, h. 10(1) 
(Tas . ) ;  ('riminal Code, 1924, s. 202 (Tas.); Criminal ('ode .\ct, 1913, s. 5 
(W.A.) ; Criminal Code, 1913, s.  351(1 ) ( \ V . i \ . ) .  

8. H.C. I'aper S o .  101 (1!)38-3!)). 
9. 1 Rlass. I. 

10. (1885) 7 Ont. I<.  524 a t  5ti3. 
11. 591 H.I.'. I)cl~. 809-13. 
12. 568 H.C. 1)el). S ! ! ) . ? ? ;  379 H.C. 1)c~l~.  :%!)I-488; 3H!) H.C. 1)eb. 1054; 5'31 

H.C. I)&. 208-396. I:or discussion o f  this case scc (1957) 26 The  l'rtblc, 
3s)-52; S.A. dc Smith, "l'arliarnentary I'rivilegc ;r~ld the Hill of Itights", 
(19.56) 21 lTf(ld. I. I < . ,  1($5-83; C;. Marsllall, "I'rivilcgc and I'rocc'dings in 
1'arli;~nlr-nt", ( l!)5X) I I I'uvl. . I  ff~civs. 396-404. 



If  commr~~iications rc.garcting cluc\stions ~)rol)o"s(l to 1)c put do\vn 
are clotl~ctl witl~-~)rivil(~gc, tl~erc, scc.ms to I)(, no good reason why 
privilcgc~ slioulti not c~stc~ii(1 also to st;~tc~rllc,~lts n2;lcle l)y ~ncmhers at  
nlc~ctings of the. p;~rl i :uiic~~~t;~ry mcm11)c.r~ of political parties. Tlic 
\i.ritcxr has tlisc.o\.c~rcstl only 0111. cirsc. in which this question arose for 
judici;\l d(xcision. In li. i m .  ' / ' u r ~ ~ b r ~ f l , ' : '  ;I Tasmanian case, the pro- 
secution proj)osc>(l to tch~~tl(~r c,\.itl(~nccl rcgarding nleetings of Caucus 
to  wllicll co~rnsc~l for th(> tlt.fcwcc. took ol)jc.ction. The trial judge, 
(;ibso11 -1. w;ls of opinion tll:tt 110 Oroach of parliamentary privilege 
was invo1vc.d in the recrptioli of evidence of this kind. "Thtl 
Caucus," his F Io~~our  said, "or private meetings of members of a 
party, t o  cletcrmint. joint action in Parliament, is essentially a 
I~ody  which opc,rates outsicit. l';rrliarnc'nt, whatever effect it intends 
t o  protlucc. in l'arliament." 

While the dearth of jntlicial authority prevents any firm con- 
clusions being advanced about the scope of the privilege, i t  is un- 
likely that  tllc courts today \voulcl cnlarge the concept of pro- 
ceedings in Parlianlent to such a degree that  a publication by a 
member outside the course o f  debate \vould be absolutely privileged 
just because it rclatetl to the member's parliamentary duties. The 
argume~it  that  nithout such protection the work of Parliament 
would be inlpetled ignorr~s the point that  in most cases of this type 
qualified privilr~g(~ n1i;rllt I)c 1)lcaded. This, it would seem, is pro- 
tection enough. 

The absollite pi\-ilt.gt. conferretl by Article !) extends not oniy 
to the parliamentary spcrcllc~s of  members but also to petitioners 
to Parliament ;r~ld par1iainr.ntat-y \vitnesscs. Hoth a t  common 
law14 and in somr juristlictic~ns by statutc,'%no action for defamation 
lies against a pcrson n.110 pul~lishcs false or scandalous matter in a 
petition to Parliament. The same applies to defamatory material 
published in evidence beforrl Parliamrnt or parliamentary com- 
m i t t e e ~ . ' ~  In  both instancvs, the pul)lication is made during the 
coursc of proceedings in I'arliamcllt. 

Comniuiiicatlons dlrcctccl to meml)crs uf I'arlianlent by private 
citizens (lo not f;rll \tithin parl~anlcntary privilege albeit they are 

13. 1958 l;nre[~ortetl.  See t l ~ ~  \\,riter':, not(, i r l  j 1!)3X) 1 7'(1.1. l7.1..Ii.. 263-SO. 
1.1. LaRr v. King (I(iH7) Saund .  131. 
15. I k f a m a t i o n  .kt ,  l!J5%, s .  11(" ((I\S.\\ ' .);  ( ' r i n l i ~ ~ a l  ( otlr,  1899, s. 371(2) 

( (2 . ) ;  I>cfan~a t ion  Act .  1!)>7, s. l(l(2) (T'as.): ('rirninal ( 'od(,,  1924, s. 202(2) 
('Fas.) ; Crirnind C'od?, 1913, a. 351 (2)  ( \V . . \ . )  

16. A-lajm's Tveatise otr t J / e  / . i r ~ * ,  I ' v i? ,~ l r ,g rs ,  I ' ? ~ I ~ ~ , I I / I ~ ~ : . S  n11d 1 s:cg( r,f I'nrlinnrclrt, 
16th ctl. (1!).57), 59, 128-31 ; (;(#PI 1 , .  l ) o r ~ c ~ l l ~ ~  (ISXI) f i  (! 13.1). 305. See, 
also I.eg. ('I .  S.O. 228 (\.ic.) ; 1.cg. .\ss. S.II. CC- 0. 1RI [\.ic.) ; 1.vg. ( ' 1 .  
S.O. 365 ( \V. . \ . ) ;  1-c-g. .\ss. S . l i .  ck  0. 406 (\\ ' . .\.). l 'ar l iamrntar \  
Evidt3ncc .2ct, 1!101, s. I2  (N.S. \V.) ;  ('r~lnin:iI ('otltx. 1 X ! l i .  s. 372 ( ( j . ) ,  
1)e fan~a t ion  ~ \ c t ,  l!k57, 5 .  Il(1)) (.I.:ts.\: ( ' ~ ~ I I I I I I : I ~  ('o(lt>, 1924, s. 203 
(Tas.) ; (~cirnin:~I ('o(Ic, I S!l?l, s. 3.52. 



made in the precincts of I 'arlia~nent. '~ Moreover there appears to 
have been little tlisposition oil the part of Parliaments to claim so 
broad a scope for their privileges even though the communicatioil 
in question has been solicitc,tl I,\. a member or is the basis of sub- 
sequent statements in Parliamc~nt. The Committee of 1'rivilegf.s 
of the House of Commons has advisect that ;I person who has 
volunteered information of public interest to a mcrnber in a personal 
capacity is not entitled to parliamentary privilege notwithstantfing 
that the information s~~pplieci is 1att.r used I)\. the membtr in 
Parliament . ls  

Evidence  of Pvoceedings in I)avliat , l t~nt 

Proceedings in Parliament ought not to hc impeached or 
questioned in any place outside of Parliament. This exhortation 
in the Bill of Rights has been construed by the courts as imposing 
limits on the reception of evidence as to what has been said or what 
has taken place in Parliament. In considering the admission of 
such evidence there are three main issues: first, whether a member 
of Parliament is compelled to appear on a subpoena; secondly, 
whether officers of Parliament are compelled to produce the House's 
records of its proceedings; and thirdly, whether a mernber who takas 
his stand in the witness-box is privileged from tliscloiurc of tvhat 
has transpired in Parliament. 

The courts consistently have taken the \.ic\v that to compel a 
member to appear as a witness in legal proceedings whilst the 
House is sitting would be to contradict the House's paramount 
right to the service of its members. For their part the Houses of 
Parliament have insisted that a member who is subpoenaed shoultl 
not absent himself from the House in order to give evidence in 
court unless he has the leave of the House. The House may give or 
refuse leave.lg According to House of Commons practice, whew 
leave is refused the Speaker on behalf of the House formally reclnests 
the Court to excuse the member. 

Section 39 of the South Australian Constitution Act, 1034-l!).i!) 
expressly states that no member of Parliament shall be immune 
from subpoena, however it goes on to provide that no member 

17.  In Rir'l~n 2 . .  I 3 i l r r i ~ l k ? ~  [193,i! 1 (2.13. 485 it hcltl that ;I lrtter poytecl by 
a private person within t11c. prccil~ct\ o f  F'arllamcnt \\;IS 11ot protc,ctetl 
l)p parlialnentary privilege. 

18. H.C. Paper No. 112 (1'354.5). 
I .  In 1948 a mclnl,c.r o f  thc Il'cstc,rn .\ustr;~li;tn I ,cgi~lati \c .\ssct~il)ly i t a h  

subpoenaed to prodl~cc In a loc;~l court a documcmt from \\,hich hr had 
read to the Houw ' l ' l ~ ~  Htrusr directed tha t  t h e  n1crnl)er should not 
produce the d o c ~ ~ n ~ c n t  but tllc court took the vie\\. that  the privilege 
claimed by thv llo~r.;c ditl not rxist and accordingly demantlcd produc- 
tion. This did no t  c1ctc.r the. House from adhering to  the position i t  1i;ld 
pre\~iol~sly tnkcn Src. \V .\. Hansard, 1948, pp. 1535, 18iO. 2210. 
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shall be "liable to any penalty or process fur non-attendance as a 
witness in any court when such non-attendance is occasioned by his 
attendance in his place in Parliament". 

Whether a member is immune from subpoena when he has 
been given leave to appear in court by the House of which he is a 
member has not been decided. Simply because the immunity can 
be waived only by the House as a whole, i t  does not necessarily 
follow that the member's personal immunity (if suchit is) is thereby 
overridden. If i t  were the case that the permission of the House 
did override the member's personal immunity, situations could 
arise in which the parliamentary majority could use its power to 
grant or refuse leave to its own political advantage. Thus if on an 
impending vote a close division was expected, and let us say the 
Opposition refused a pair for an absent member of the governing 
party, the majority could by giving leave to an Opposition member 
to appear in court, indirectly secure a majority on the crucial 
division. If the representative theory of parliamentary govern- 
ment has any meaning a t  all, it must surely be open to a member 
to give attendance in Parliament when he so chooses, notwith- 
standing that the House of which he is a member has permitted 
him to absent himself from the House. After all, when the House 
gives leave to attend, it is not ordering the member to attend. 
Indeed, i t  is doubtful whether i t  could lawfully order a member to  * 

absent himself from Parliament and give evidence in a court of law. 

The production of minutes of proceedings, and production of 
parliamentary records and papers is specifically dealt with in the 
Standing Rules of the Houses of Parliament.20 Custody of these 
documents is vested in the Clerk of the House but generally these 
cannot be removed from the House without the consent of the 
House or its presiding officer. The Rules of the Legislative Assembly 
of Queensland, the Legislative Councils of New South \\'ales, 
Tasmania and Victoria require that leave of the House be obtained, 
however under the Rules of the Legislative Assemblies of New South 
Wales, Tasmania and Western Australia and the Rules of the 
Legislative Council of Western Australia, the leave of the presiding 
officer of the House is sufficient. Rule 43 of the Tasmanian House 
of Assembly further provides that if it appears by order of a Supremc 
Court judge that production of the docu~nents is necessary in pro- 
ceedings in a case pending in any court the Clerk of the House shall 
be authorised to produce the documents without the Speaker's 
leave. 

20. Leg.CI.  S.O. 17 (S.S.\V.); Leg. h s .  5 . 0 . 5 3 ( N . S . \ V . ) ;  Leg. . l i b .  S.R. & 
0. 327 ( Q . ) ;  l.eg. ('1. S.O. 52  ( Y i c . ) .  I.eg. C1. S 0. 36 ( \V. .A. ) ;  I,cg. . \ h i .  

S.R. & 0 .5U\\'..\.). 
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Notwithstanding that a member of Parliament has been sworn 
as a witness he cannot be compelled to answer questions relating to 
proceedings in Parliament unless the House of which he is a member 
has given him leave to testify.21 On the other l~aiitl it was held by 
Lord Ellenborough in Pluttkett v.  Cohbett (1803)22 that although the 
Speaker of the House of Commons was not obliged to disclose what 
another member had said in Parliament, he was bound to divulge 
whether that member had participated in debate. Similarly in 
Ii. 11. Turnhz~L1,~~ Gibson J .  held that evidence could be received as 
to the times of proceedings in Parliament. 

This case is also of interest on the question of the admissibility 
of tcvidence relating to proceedings in Parliament. The accused, a 
llinister of the crown, was indicted on several charges of bribery 
and as evidence against him the prosecution proposed to produce 
statements made by him in Parliament as recorded in the Votes and 
Proceedings of the House of Assembly and notes taken by a 
journalist present in the House at  the time. In upholding the 
defence's objection to the admission of this evidence the trial 
judge, Gibson J., emphasised the necessity of protecting members 
of Parliament "from the use of statements made by them in Parli- 
ament in civil and criminal proceedings". His Honour went on to 
say that the Rill of Rights, Article 9 was of special importance to 
Ministers of the Crown insofar as they "are responsible to Parlia- 
ment, and so have to answer to Parliament for their exercise of the 
administrative functions entrusted to the Cabinet by the enactments 
of Parliament". 

The decision on this aspect of the case prompts the following 
comments: (1) Gibson J. apparently accepted the Bill of Rights as 
part of the inherited law of Tasmania. (2) The evidence proposed 
to be adduced was of a kind tending to incriminate the accused. 
How material this second factor was is not entirely clear. There 
is no indication that the House or the Speaker had given leave for 
the production of the evidence and certainly no indication in the 
trial judge's opinion that waiver would have affected his decision. 

An interesting parallel to this case is provided by the South 
African case of Iiahn zl. Time Inc. (1956).24 Sec. 2 of the Powers 
and Privileges of Parliament Act, 1911, guarantees "freedom of 
speech and debate or proceedings in Parliament" and provides 
that "such freedom of speech and debate or proceedings shall not 
be liable to be impeached or questioned in any court or place out of 
Parliament". Sec. 8 reinforces s. 2 by conferring immunity from 
liability etc. on members in respect of things said or done in 

21. Chuhh u .  Sa lonzo?~~ (1852) 3 ('ar. ,& 1i. i3. 
22. 5 Esp. 136. 
23. ]!I58 Unreported. 24. [1!156] (2) S.,.,\.l. .li.  580 
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took thc view that the Conlmissiotl had no power to direct the 
Minister to attend before it ant1 give cviclence regartling either his 
statement or his sources of information. In so deciding I>o\ve J .  
was emphatic that he did not accept the submission of counsel for 
the Minister that matters raised bv members in  Parlian~cnt cannot 
be investigated by any tribunal judicial or quasi-j udicial. In short, 
although the fact of whether or not thr allegation had been n~atle 
was not examinable, the truth of the reported allegation was.26 

The point a t  issue in the Victorian Royal Commissio~~ of 1952 
enquiring into allegations of bribery of members was somewhat 
~ l i f f e r e n t . ~ ~  The allegations here were made first in affidavits sworn 
bv several members and subsequently brought to the notice of 
Parliament. Their substance was that pecuniary and other induce- 
ments had been held out to members to support a motion of no- 
confidence in the coalition government. In the House a motion 
by the Leader of the Opposition that a Select Committee be 
appointed to enquire into the matter was defeated. Subsequently 
the appointment of a Royal Commission consisting of the Chief 
Justice and two puisne judges of the Supreme Court was announced 
and a motion that members of the Legislative alssembly he given 
leave "to attend, if they think fit, as witnesses before the Iioyal 
Commission" was agreed to. During the early stages of the Com- 
mission's hearing the Clerk of the Legislative i\sseml)ly, H. Ii. 
3lcLachlan was questioned by counsel on the authority of the 
executive to appoint a Royal Commission into the conduct of 
members of Parliament. In reply the Clerk said: "First and fore- 
most I would suggest the Imperial Acts Application Act, 1922, 
which applies the Bill of Rights to I'ictoria. The Rill of Rights- 
I think it is Article 9-states that no court or other person shall 
enquire into the proceedings of Parliament." The C,ommission's 
only comment on the matter was that they "were satisfied this 
Commission was validly appointed, and that i t  was within the 
competence of the Executive Council to appoint a Royal Conl- 
mission to enquire into the matters set out in the Commission and 
to report thereon". The Commission's terms of reference, it should 
be noted, required it to enquire only into the matters alleged in the 
affidavits and not into any statements made in Parliament. 

During debate on the motion that members be given leave to 
attend and give evidence before the Commission the Speaker was 
asked what interpretation was to be placed on the words in thc 
motion "if they [i.e. members] think fit". In reply the Speakcr 

3;. SIX! 11944-.i) 18 . l , I ,  J .  70-fi. \' LV 1'.  oc t i ~ c  I , ,  \ , ,  SCM. 18!t!I-I!tOO, 
Vul. 1, 40, 41 (Vic.). 

7 .  Src H. I<. \IcI.;~clilan, "Hcfcrc~tlcc~ tc) ;i Koyal C ' o r n ~ ~ ~ i s h i o ~ ~  o f  a h1;lltcr 
affecting 1'arli;~tncntary I'rivilc%ge" (I!).iS) 22 Tlrr Tublr~. 72-82. 



s;~itl that there w;w no compulsion on members to answer cl\icstions 
i f  t l ~ r y  did not wisll to. This opinion finds support in the o1)serva- 
tions of Townley J .  the Iioyal Commissioner appointed by thc 
Queensland (iovernment to enquire into allegations in the federal 
Senate of bribery regarding dealings in Crown  leasehold^.^ Tht. 
author of the allegations Senator 1. A. C. Wood was requested to 
attend as a witness before the Commission and to forward to the 
Crown Solicitor a statement of the evidence he was prepared to 
swear. After reviewing the English authorities the Commissioner 
concluded that "a member of the House of Commons [semble a 
member of the federal Parliament] is not bound to give evidence of 
what passes in the House without the permission of the House. I 
do not think it follows that he is bound to give such evidence if he 
has the permission of the House but with that question I am not 
really concerned". A different view appears to have been taken 
by 1,owe J .  in the "Brisbane Line" case. While he did not find it 
necessary to make a definite ruling on the point, Lowe J. ventured 
to say that had the Royal Commission been established by statute 
or authorised by resolution of the House, the Minister might have 
been compelled to attend the Commission and to testify as to his 
statement in Parliament or his sources of information. 

Where there is no question of a member incurring legal liability 
for things said in Parliament is there any good reason why a prior 
authorisation by the House for members to give evidence should 
not have the effect of making members who take the witness stand 
compellable? The privilege in question, namely that parliamentary 
proceedings should not be questioned outside Parliament, is one 
belonging to the Houses of Parliament in their collective capacity 
and can be waived only by the House affected. That being so it 
is difficult to appreciate why a member should be privileged when 
the House of which he is a member has waived privilege. The only 
qualification that seems to be required by the Rill of Rights is that 
enunciated in Kahn v.  Time I ~ C . ~ ~  

1;reedom of Speech and National Security 

In guaranteeing absolute freedom of speech to members of 
Parliament the law makes no concession to the possible conflicting 
demands of national security. A member is not legally responsible 
for seditious utterances made in the course of parliamentary pru- 
~eed ing ,~"  nor it is submitted, can he be guilty of breaches of the 
official secrets legislation committed in the course of proceedings 
in Parliament. If controls are to be exercised over members in 

28. Royal Commtssio+z into Cevtuitz CYOZLIIL 1.1~11~ek0ld.~ ! 1956; S.R.Q. 2 2 5  
29. [1956] (2) S.A.L.R. 680 at 684. 
30. E!zot's Case (1627-40) 3 St. Tr. 332. 
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this respect, express legislation is required or else the Hor~ses of 
Parliament must impose indirect control by, for example, holding 
secret sessions. 

Historically the right of the House of Comnlons to exclude 
itrangers and to conduct debates in camera is closely intertwined 
with the claim to freedom of speech. As Anson puts it, the "reason 
was the possible intimidation which might be exercised by the 
Crown if reports were made of the speech and action of members, 
in days when freedom of debate was not fully recognised as a 
privilege of the House."31 The right of Australian Houses of 
Parliament to deliberate in camera has never been contested but as 
far as one may gather, it has been exercised only by the federal 
Parliament and then only in time of war. During World \Var I1 
the Houses of federal Parliament held secret sessions whenever 
Ministers were about to disclose information which if made public 
would have prejudiced the nation's defence.32 Reference to pro- 
ceedings a t  such secret sessions was prohibited by the Consolidated 
Censorship Instructions issued in July, 1942. 

A4s suggested previously i t  is very doubtful whether a member 
of Parliament may be held guilty of breaches of the official secrets 
provisions of the federal Crimes Act committed during the course 
of parliamentary proceedings. On the other hand, where by his 
conduct in Parliament a member gives the law enforcement authori- 
ties reasonable cause to suspect that breaches of the .4ct have been 
committed, may the member properly be interrogated as to his 
sources of information? On the one hand it may be argued that 
since at  common law a person is under no duty to answer questions 
asked of him by a police officer and is not liable to any penalty for 
his failure to do so, the mere request for information cannot of itself 
be in breach of parliamentary privilege. On the other hand it may 
sometimes be difficult to draw the 11ne between persistent requests 
for information and molestation of a member on account of his 
conduct in Parliament. 

The only Australian parliamentary precedent discovered by the 
writer which has immediate bearing on the problem is one arising 
from a complaint made by the Leader of the Country Party (thcx 
Hon. A. W. Fadden, M.H.R.) in the federal House of 1ieprestnt;~- 
tives in 1948.33 Briefly, the complaint was that thr  11o1lour:il)le 
member had been questio~ed in his room at Parliament Housc by 
officers of the Commonwealth Investigation Service conccrliing t\\.o 
tlocuments from which he had quoted in a speech in the Housc. 01ic .  

:I I .  Lalo and C'z~stot~z o!f tll~' C o t ~ ~ l t t u t ~ ~ ? ~ ,  \ '01. 1,  6th cd. (1!)%2), 1 7 1 .  
3 .4ustraliu 1 7 1  tlr17 IVur of 1!)3!k-1945--Czvil-Vol. I : Thr. (;ozirrnttr~r?l utld 

the People 1!)3!)-1941 b y  l'aol I-Iasluck (1!)52), 420. 
33. l!H C'\sltl~. I'arl. 1)el). 1328-52, l:385-!)2; 19:) C\vlt11. l'arl. l k l ) .  1 W - 1 7 1 8 .  



of the tlocuments purported to  be a rcxcortl of a ('a1)irlc.t nlcc>ting in 
Idondon; the other, a record of a meeting of the Council for Scientific 
iuid lntlustrial I\lcsearch. The motion tliat it was i l l  l)ro:~cli of 
privilcgc for the member to  "be interrogatc~tl or sougtlt to  I)c intclrro- 
gated by scacurity police a t  the instigation of the l'rilne Xlinistcbr and 
thc (;overnment it1 the precincts of Parliament and in his official 
room in respect of matters occurring in and arising out of the dis- 
charge of his public duties" in the Fedcr:~l Parliament was defeatetl. 

Speakers to the motion placed considerable reliance on t l ~ c  
Itcport of tlie House of Commons Select Committee on the Official 
Secrets Acts respecting the case of Mr. Sandys M.P.34 That casc, 
however, bears only a superficial resemblance to the one under 
discussion insofar as Mr. Sandys had l)cen threatened with pro- 

7 .  

sccution unless he disclosed his source of information. I lle infor- 
mation, moreover, had not been publicly given in Parliament. 
On June 27, 19.38, Mr. Sandys had notified the Speaker and tlic 
House of Commons that he had received certain information con- 
cerning 13ritish defence preparations. He proposed to  question thc. 
Secretary of State for War on thc nlatter but appreciating that 
l)~iblic disclosllre of the information might 1 ) ~  prejt~dicial to thtt 
national interest, lie had first writtcan to the Minister ellcluiring 
wlie tht~ he had any objection to tlic. question being ask(,d. On 
receipt of this letter the Minister concluded that the Official Sccrc.ts 
Acts liad 1)cen infringed and had forthwith refcrrcd tht. matter to  
thr. Attorr~cy-(;enc:ral. Su1,secluently the iittorney-(;ei~er;~l 21)- 
proached Mr. Sandys about his sources of inforn~ation a t  thr: same 
time intimating that if thc request wcrc not comylietl with the 
honourable member might face prosccutiori. Shortly afterwards 
the Army Council appointed ;I military court of cricluiry to invcsti- 
gate the lcakagt,. Mr. Santlys, himself ;L militiiry oficchr was surtl- 
moned to attend. 

In its report the Select (:omrnittc~c~ advisccl that Mr. Saritlys' 
tctter to tlie Secretary of State for War was a proceeding in l'arlia- 
~nc-nt ant1 corrscclr~ently protccted by privilcgt~. The actions of 1)otti 
Ministers conccrnc,tl were cc,nsurctl in tlic strongest tcrnms wllilt* 
thcs summons to ilppear bt'fore th t~  military tril)tinal was Iic,ltl to 
I)(,  in breach of 1)rivilcge. 

A former I'rirnc. Ministc,r of t t r c b  ('omrnonwcaltli, ttlv late- 
.I. I{. ('hitley is reportcstl in Hans;~rd as 11;~ving o~lct. saitl t l ~ a t  frctstlon~ 
o f  s i ) t ~ ~ : l ~  ant1 clc.l)i~tc in l';~rli;~mc~r~t ror~ltl wtall I)(% ;~l)olisl~c~tl.:'" 
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I)or~btless the prospect of so revolutionary a change in the systern 
of parliamentary government would not be received with equani- 
mity most legislators. Admittedly the frcedom enjoyed I)y 
nlenlbers can be and has been abused by members bnt r~xpcriencc~ 
has shown that on balance any disadvantages that might flo\v 
from this so-called "legal monopoly in slander"36 are outweighed by 
the advantages of free discussion and ventilation of grievances. 
Sir J .  Manning in Gipfis z.. McElhone  epitomised the problem 
when he said :37 

Doubtless there may be members of strong energy, easj. cretlu- 
lity, and impulsive temperament who, in discussing a question 
of public interest, may injure an individual by reckless ant1 
injudicious statements. But it is of greater iniportance to thc. 
community that its legislators should not speak in fear of 
actions in defamation. I t  is rnost important that there slioultl 
be perfect liberty of speech in Parliament, even though it 
may degenerate into licence. 
If it does degenerate into licence the remedy lies in the hands 

of the Houses of Parliament themselves nncl in their presiding 
officers. .Is a final resort the House may susptnd or expel a mcmhor 
\vho a1,uses his privilege or i f  it possesses the requisite powt.r, it 
may also commit him for contempt. Such drastic action is stsltlon~ 
taken. Nore often it is left to the Speaker or I'rctsitlent to restrail1 
intemperate members by ruling their statements out o f  orclrr. I f  
howe~.er injurious statements are allowed to pass ivithout cttnsol-- 
ship from the chair, persons aggrieved have no legal remedy against 
the author of those statements or even against pcrsons wlio pr~l~lish 
reports of debates by order or authority of the House. On thc 
other hand, there is no legal bar to contradiction of a mc~mber's 
statements in Parliament or to requesting public apology. I t  is 
gratifying to know that ir! some instances members of Parlianient 
have indicated their willingness to "waive" privilege by rcpe:tting 
the  offvnding parts of their speeches outside the H ~ u s e . ~ "  

3 ,  l>rr  ('oleridge J .  in Sfockdult,  C ,  f ln i i . i ( l i *d  (LK3i) !I  .\<I. S. 1,. 21.'. 
: r i  (Iriril! 2 I..K, (N.S  \V.) 18 xt 2 1 .  
:I'i. In 1952 ;i memt~er  o i  tlic federal 1'arlianic.nt upon tliscovcl.11ig 111<, 

iaisit!. o f  certain imputation:, m;ctlcS t)!. liim in l 'arli;~mcnt ag;~inst  
111rrnl)c.rs of thc  C'ommon\\raltll I>itc.r'ary 1:uncI c l~ i \~a l rous lv  offered t o  
\\aivc, privilege,. 'I'hc S1ieakc.r ruled ho\\,e\ ?r, t h a t  \vhile the honoura1)lc 
11lem1)cr could r~, tr ; ict  Iii.; rc~iiarks,  pri\filegt, coulcl not be waive-tl except 
bv the, Housc ;I. ;I \\-liolc.. Sc~c ?I!) C\vIt11. l''1r1. I k b .  I!)$bl-:J, 2104-5 
( i w 2 )  

I ,  I , I I ( ' l ' :~ , . ) ,  1'11.1). ( l ) t~kt .) ,  Senior l.chcturer i t 1  !.a\\-. I ' n i \  t.l-sit\ 
01 Sytliir\. 




