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" I t  \vould b(, a simple approach to say that  up011 an injury 
liappening, n plai~ltiff cannot have both what lle has lost and 
what he has recc.ived but would not have received if thcrc had 
not been an injury. I t  heenls clear howtl\,t,r that this i. not 
t hc. principle of la\\.. "I 

1 .  Thr I'roblem" 

Althougll tllc. same I~asic prol)lc~n arises in 110th personal 
injury clairns and actions under Lorti Campbell's :k t ,  the courts 
have not found tlle solution in the same considerations in each ca.cy. ' 

\l.'hcn ilcyaling with actions under Lord Campbell's Act thc court. 
Iiavc been content, in gencral, to carry out thc lrgislative intention 
of compensating the dependants for the  pecuniary loss which thc5- 
have sufferetl. Any desires, ivhether consciously recognised or not, 
of punishing the wrongdoer 11af.e usually been out\teigl~ed by tilt: 
c l tw  Icgislativc clirection of compensation only, though there havt. 
lxcn cleparture. from this rule. \Yhether or not the courts shoultl 
Ilavc, takcn tllc~ sanw line of approach in personal injury clai~ns, it i> 
clear tllat they hart not and for this rc3ason littlc scfvrcnce will 11t- 
nlatit, to tht' Lortl ('arnpl)t~II'. Act cast,. except \vlirrts it i- clvar that 
.o111c l~riuciplc. ot gcllcral ai)l)lication i? involveil 

111 tlc4ining tl~c, 111-oijlrni, that in asking t o  u-liat estvnt .sucl~ 
(.ollateral l~enefit. a, payments unt1t.r accident insurance policic-. 
4c.k lca\,e payn~cnts,  social qervicc p t ~ m e n t s ,  gifts 1)y third pvrson- 
chtc., shoul(1 1)e talcen into c~ccount ~ s h e n  assessing darnagc.., n . c L  ma\- 
hcgin with t h r  general proposition that  an  alvarti of darnage5 i. 
irleant to  proviclc monetary co~npensation for the danlagts w.hic11 
tilt, plaintiff has >uhtaint$(l. l'flat thi> i.. thts funtlamc~ntal pri~~cipl( ,  
has rcrently 1 x ~ r i  en~pliasisrd hy tilt‘ ('ourt ot A\ppeal.:3 The diffi- 
cu1tic.s arise ~vhen it is sought to comhinc thii  rules \vith the idea 
that  :t \vrongtlocxr shoultl not 1)c pcrmittcd to appsol~riate to himself 
the lwnefits, accruing to tlic plaintiff as a rctsult of the injur!., for 
\vlricli tither tic, i.c. t h r  plaintiff, or some tllircl porqon ha..; paitl. I t  
cxn tlarcll~. ljc. tloul)ted, i t  i.; snl)rnittt~tl, that tI i(~i1 rlotl\ cssist this 

I .  Scc ])cr JRCOI)S . \ .J . ,  Cook 11. . ~ I u Y s I I I ~ I I  S N ~ W J I I I ~ ~ I ~ ~ ~  C'U. l ' !~,  J.tii. (l!J(iO) 
7 7  \V.K. (N.S.W.) 40 at 41. 

1'. Consitlcral)le attention has been paid to this problem in recent ?.cars. 
Set, r.g. l'arsons, Aiitigatiorz of 7'out 1)crtizuges for 1,oss nf H-ugcxs, 28 
A.L. J .  %i3; Damages i 7 ~  .-ictio~?s for Pt,rsuwol I?l,?zirii.s, 30 .\ I. .  J .  618; 
Ganz, Mitigcrtion of 1)lri~zuges by  1ji.lriY-zts I?rcc~iz'c~rl. 15 31.1,.1<. 659: 
l'leming James Jr., Soczcrl Insuratzcr, ancl Tot./ I . i a /~ f l i t ?~ :  t l ~ ?  rrobll2url 
of Alternutive Hewredi~s, 27 N.Y.U.T.. I<e\.. 5 3 7 ;  Src alho (i:3 1l;lrv. I,.I<. 
330; 68 Harv. I,.II. 366. 

3.  Ijrownitzg v .  W u v  (?/ f i re ctrrd ,411r.. I l ! t ( i?  :{ \ I I  ]< . I<.  IOS!l. 



clash of 1)rinciples and the object of this articlt. is to cxaniine the 
ways in which the courts have managed to  reconcile these conflicting 
\.iews and to attcnlpt to extract somv rules for guitlancc in the future. 

This problem in various guises has recently come before the 
High Court of Australia.* In National  Insurance  Co.  of N . Z .  7%. 
Espagne Windeyer J .  put the question in these terms- 

"The decision in Bradbzhrn zr. The ( ; red  Itrestern Ral'lzuaq' C:o:j 
has stood too long and on too firm a foundation of policy ;inti 

justice to be unsettled by demands for logical consistency . . . 
How far then is the decision in Bradburn's casc to bc extentletl 
and what general principle is to be extracted from it ? That 
is the question as I see it."6 

What might be described as a liberal approach was taken I)!. 
l)ixon C. J. in Espagne 's  Case. He begins with the proposition that 
the object of the award of clamages is to  compensate the plaintiff 
for the bodily or other "physical" injury he has received. 

"\Vhat we are concerned in is the consequence5 to him. T h ( 5  

consequences must be traced out and so far as they lie in the 
future they must he pre-estimated and the result asscssetl 
together with the consequences n~hich have already accrucd 
and translated into money. I am disposed to adopt thr. \.it,\v 

that damages are for bodily and physical injuries ancl the 
incapacities and deterioration involved in thcnl, using th t~  m.ortl 
'physical' of course in a sense \viclc enough to include all mental 
and nervous conditions. There are many conseclutntial heads 
of damage to which it is customary to direct evidence ant1 tvhicli 
arc submitted to a distinct or separate consideration. But 
in theory as I see it these are really evidentiary e l m  if thc. 
evidence is often conclusive to  show that they or some notional 
element basecl tlirectly upon them must go into the 
assessment. " 7  

On one view than, it may be argued that xvhere a plaintiff has 
been so injured as to materially affect his tarning capacity n o  
account should be taken of any collateral benefits, for whatc\rc,r t*lscs 
he may receive he will not ever be able to earn a living and it is for 
this aspect of his loss that he is being compensated. His Honour 
does concede however that although nionetary considerations arc. 
purely evidentiary, the el-iclence of financial gain may be so strong as 
to require a less theoretical approach. For commonsense tlict;~ttts 
that,  since we have rntidc money the. means whtrt1)y loss is compen- 
sated, if the plaintiff has suffered no financial loss as n result o f  his 



lost {xrning calxtcity nc, ;~ccou i~ t  can I)(% ta1;t.n oi that  10.t c.ap;~city. 
1 t ti.iI1 slri1~.11 l;~ttsr, it is l iopt~l ,  tllat t Irr I ( ~ ~ i i - 1 1 c ~ l  (~11ii4 ,]list ic.c'- 
;11111ro.1('11 is 1101 w i t l l o ~ ~ t  itnportant conscc1ucncc.s. 

'1'11(~ 11sua1 M ;iy it1 \vl~icI~ all a~vard  of dan~;lgcss \\.ill 1)c. n~atl(s in ;I 

I-,I.(, \vlrc~rc% I ) ( ~ I - I I ~ ; L I I ( T ~ ~  ~~lrysical  injury has I ~ e e ~ l  sustained i1laj 1~ 
x ~ ~ r  it1 the ahscShinlcnt niatlc by tllc' trial juclgc> (Stanlry , I . )  ill 
l~:\pll<ll~~'s C(i.SC. 

I.oss of I'ar-riing ('apac.it)- . . . . . . , , {;lO,OOO 
I J ; r i t i  ant1 huficlri~lg, ill llcaltli, i he> impairnlcmt of 

Iris scn5t.s and I(,-; of tllv capacity t o  tlo any- 
tllitig I ~ u t  (,xist . . . . . . . . { ,  I 3,00( t 

Sptsci:~l d;rrn:tgc~. . . . . . . . . . . { 2,120 

\\'l~c.tllcr ( I ~ I ( >  tl(~scril)c~s tlle tirst hct~tl oi tluniagc- a!~o\-c as 10.- 0 1  , 

t~:ls~lirig (.;~l)il(.ity or loss of \vagcLt. it  can only Ilnt,t> rncailing if  i t  i.-. 
111(~;tstir(~i1 in tcmi-; of, ;~llci cornpens;lted Ily, ;1 C.UII~  of Inoncy. 
.\ltlrough it ih sic~rnc.\vlii~t lengthy, it is con~.rnient hcrc. t o  st+ out it 

1);~5>:1gc lrotii tlrt' joint judg~nc~rit of I>isor~ ( ' . , I . ,  fiit t o  and Taylol- ,JJ .  
i l l  (;vcthLir~t i.. / I n l i c ~ . ~  

"50 far tht- mattclr ha.; I~ecn iliycussed as if the rigllt of it ~ ~ ~ L I I I - .  

t i f l  \\,hosL> c,;trni~lg t-xixicity has hcen (lit-r~ini.shctl 11y tllc tlrft,n(l- 
;tnt '. rniyli2c~~lcc~ i-: conccrnt~d with t11.o xexparatc. nlattrr.-;, i . ~ .  
10.- o f  \ i , ~ , ; t , -  "1) t o  tllc. time of t h i ~  trial and an tx.;tirnatc\tl f u t ~ ~ r c ~  
I I I 1 1 1 i 1 1 i s l l  I a t .  It is. \i (, 
t Iii~rli, I I (Y. ( , - - ; I I - J .  to 110i1lt out t l ~ i t  t l l i ~  is not ~ I I .  .I plai~itiff'. 
riglit oi ,\c.tion I, c,~lnj>lt)tc at the time \r.lrc.ii lii. injuric- arc 
, ~ ~ . i t ; ~ i t ~ ~ , r  1 ; I I I I ~  i f  it x i . t ~ i ~  ~)o~..il)le in t llc orcliilar\. c.o~ir-c, of thing. 
to ol)taiil ;un :i.;\<.sin~t,nt of his tl;iinagc> imiiic~tliatc~ly, it uunltl 
I N ,  ir:~cc.x~;lry to rn:~l;c% all asscx.;rilcbnt o f  t i r c '  ~ ) r -o l~ ;~ l ) l (~  c~cono~nic 
lo.-:. \vhicll 11 trl~lcl restilt fro111 11is iniuric..."!' 

'l'lrc* jui lgl~~<,nt  go(%-. 1111 [ I )  sav that  for ol,\.itru- r.oa\oni the lo--: 
i\ iiicl~ (.at1 I)c <rccuratc>l>. (lltantitietl u11 to tlx, (lati. o f  t 11r trial 
(incluclitl,q \r;lgcac ;~ctilallj. lost) is ,~c~l~al.ntc~!y ii-st~s-t~l A- .~~tscial 
cl;trnagc.. 

" \ V r y  ~ ~ i t ~ n t i o ~ i  thii lnattc.1. 1)ecau-e it ha- I>r.rll .uggcs.ted that 
5incc. ;Ln iiijurt~tl plaintiff i h  cntitlctl to  reco\.er ilamageq for tlrt, 
irnp;tir~i~i.ili OI  hi. c , ;~~-ni~lg c:apac-it\, the fact that :t tot;~11!. 
inc.;tl);lcitate(l plai~itiff has, during t l r c ,  1)criotl of Il i - :  irlcapacit!.. 
rccci\c.tl hi.; ( , I - t i inar  \vagcss i h  not a r11:tttc.r to I ) ?  taken into 
c-ou-:itlcr;~tic,~~. ' 1 ~ 0  1 ) ~  xilore, lx-ccis~>, i~o\vtxv(~r, ;LII i~ijtlri,il pl:~iil- 
t il'T rc.c.o\.csr> not mcbrcly hec:tusc, Iii. caarniug calxlcity ha. ! ~ c , c ~ r l  

climinishc~l 11t1t 1)ccallsi. thi, tlirnin~~tiotl in Iiis c,arning cal~;lc:it>- 
is or tnay I ) ( ,  ~)roducti\-(1 ol fillancia1 1(1s-. .\lit1 if. not\\.itlr.talld- 
iug arlcll i~u l ) : t i r r~ i c~~~t .  I~otll his c.oritt.;~ct 0 1  (~ t i~ l~ lo \ . r~ l ( ' r~ t  i111iI f l i .  
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right to  ordinary wages continue, how can it be said that his 
impairment has resulted in any loss so far as his earning capacity 
is concerned ?"lo 

This view which closely follows the view propounded by Ilixon C.J. 
in Es$agne's Case does not, it seems, accord with that taken by 
Diplock L.J. in Hroulning 1 1 .  W a r  Office.ll Diplock L. J .  deprecates 
the use of the term loss of earning capacity and is of the opinion 
that compensation is being made for pecuniary loss, pure and 
simple.12 The difference between the two approaches is that Diplock 
L.J. is concerned with what actual pecuniary loss the plaintiff will 
suffer whilst the High Court inquiry is how to measure the loss which 
flows from the destruction of earning capacity. How the damages 
are described, i.e. as general or special is for our present purposes, 
immaterial. 

The plaintiff in Graham zl. Baker13 was compulsorily retired from 
his employment by reason of his incapacity which was caused by 
the defendant's negligence. Before his retirement the plaintiff 
had received a certain number of days "sick pay" and upon retire- 
ment received payments under a contributory superannuation 
scheme. The High Court held that whilst the pension payments 

10. 35 A.L. J.R. a t  177.  
11. [I9621 3 All E.R. 1089. 
12. k n d  ihis is so whether the damages under consideration are "general" 

or "special". The distinction between general and special damages is a 
source of great confusion when loss of wages or loss of earning capacity 
is under consideration. See Jolowicz, The  Changing Use of "Special 
Damage" and its Effect on the Law, 1960. Camb. L. J.  214. The learned 
author says that  the term "special damage" has acquired two different 
meanings: (a) damage which is not presumed by the law to follow from 
the wrongful act but which must be specially pleaded and proved and 
ibl damage which is capable of exact calculation. He takes the view 
that  ' 'pe~uniary loss" ghould be regarded as special damage since "it 
cannot, strictly speaking, be presumed to follow from the mere fact of 
injury", whereas loss of earning capacity can be presumed to  flow from 
personal injury and should therefore be classified as general damage. 
I t  is thought that  the distinction is well made by Windeyer J .  in Puff  v .  
Speed (35 A.L. J.R. 17, 24) : "It is, I think, important t o  distinguish 
between claims based on a termination of employment \vith a particular 
employer and, on the other hand, on the destruction of a man's capacity 
to  do work of a particular kind. In the first case the loss is of wages tha t  
might have been earned and of other emoluments and advantages, 
including opportunities of advancement and promotion in that  service. 
I n  the second case the loss if of earning capacity and the only relcvancc 
of wages that  were earned and uf the conditions of employment before 
the accident, is as an  aid in assessing damages for that loss". I t  is 
suggested that the wages lost up to  the date of the trial could be included 
in the claim for general damages. This amount together with the 
amount to he assessed as prospective loss is the moncy equivalent of the 
total loss of earning capacity which results from thc injury. The evi- 
dcncc of wages \\.hich would have been paid up to tlic trial is used to  
;LSSCSS the damage suffered in respect of  this pc,riod. The amount 
;~\\.arded is not of coursc necessarily the same as the amount claimed, 
for as nit11 prospective, loss, i t  may bc scaled clown (or even up) t o  
;~ccount for ~)ossil)lc unrrnplo>.~ncnt, likely rctluction or incrcztsr in 
wages. 

I:{. : 3 . 5 . \ . l , . J . l < .  174.  



\vliicll Il;~tl I)con m;itlrs 1111 t o  t t ~ ~  tlatc of tlit* trixl shoul(l not I)(. taktm 
  ti to account \ L . I I ( Y ~  ;iss~";si~ig d;~~ilag(ss, tli(l sick 1)ay bent~fits \vhich 
\vc.rc, rchg;~rd(.tl I)!. th(. coun-t simply \v:igi%.; \\.c.rc t o  I>(, tiilien into 
ti<,<.l ) l l l l  t 

;Illart froln tlit- cl~ivhtion of \vl~t~thc~r .sup{~~.annuation payn~mits 
\lioulcl gc.nc.rall\. I)(. del,itctl against t h r   lain in tiff's prilna facic loss. 
O ~ z f f  7 ' .  .5'/)tw11,' is an jntcrr.;tjng c.;iscl from tlic. point of view of 
tlics plcacling.;. 'The plaintiff. whv until his compulsory rvtiremcnt 
co~isc'clucnt o n  l~ is  injury, \\-as a rne~iil)er of tlie police forcc clainled 
;is p r t  of liih gcmrral damagc.5, the losh of ptsnsion henctits and other 
<~n lo lun~ t~n t s  \vliich \voultl Ilavc. accruetl to  hi111 hat1 llc rcrriainctl in 
the, police, force,. .It tllc trial, c>\.idenct, \\-;is atlnlit tec1 by tlic trial 
iutlge of tliix pvn.;ion of approsini;itel!. i780  per annum \\-hicli Iiad 
Iwcn grnntc(1 to tlie plaintiff. ' I ' l~ i -  \\:I.; clcbarly ccrrrcct for a. 
1;ullagar J . said : 

"Here tlic. plaintiff \\.a> claiming, altllougll as ge~ieral ant1 ncit 
,pccial d a ~ n a ~ e s , ~ , ~  fo i -  tht. \ d u e  (if  a tut:ilit!- of ..;pecific benvli t .s 
\\-hiell lit, >,iitl lie hail lost. In such a case it muqt 11e open to  
tlic tlefcnclant - just  :L.; i t  \vould 1)e in rclativn to  any itern of 
special c l ; i r r ~ a g c ~ ~ - r o  pro\-e tha t  t h t  plaintiff has 11ot lost tha t  
totality l ~ n t  qo~netl~illg lehc. He is not -aying that tlits plaintiff 
mu>t +ct ott' a collateral gain against loss. Hc is mcrt.l!- 
;ic.ccxptin;i ;I sl~tscial ha-i- on \\ hicll the plaintiff makc.; his clairn, 
and haying t l i t i t  011 that  I~a.;is tllr iilaintiff ha- no t  lost a.; niiic!~ 
;1. 1 1 ~ ~  >'tV.. I ) < ,  ll;l\ I I ) . T . " ~ ~  

'1 l i t ,  sit11;~tioli \ \a> ] l o t  y.~-tl:itly ~liff t , r( ,~it  [I-0111 that in G~~11!117)! 2 ,  

liir/;c,v.17 111 (.;i(.li ca-c tlicl j)laintitf hacl i)lt~atl(.t! ;t lo-- I'.',. \\;i;((.> or 
i)(~li-ion right.\, ; I ! I ~  i t  \vcl- 11roper lor t h e  ( ~ c ~ ~ J I ( I ; L I I ~  to 4io\t t!l;lt i l l  

(.;i~.li ra-e 110 ~11i.h 105- liait lwrn snqtaint,cl. 

1Sut \\'intlt>,c~r ,I .  in I'clff i ' .  .5')('t'd ant1 tlie ( 'ourt 111 (;r.izi~ir~rl i , .  

I:(rfie~ 1,otli qualific~f i l l ( ,  \.ica\v tnkcn t o  tliic c'xtent. In thc fornit.1. 
(,as(, Honour xaid: 

" I h t  a claim th;rt l,c.caii-t. of l)ii>-\ical injurit~s tiit. plairitiff'. 
capacit!, to  earn n1ont.j. llai 1)cen tl(x-troyc~tl is not niet sinlply 
1)v sho\vi~~g that  lic, ha. rcceivvcl rnoneJ- or c>th(,r aisiitancc 
fro111 a cllaritj., ;r torrner crnplo!.c>~-, :L fric.nc1 or tllv Stat<%. " I  " 

;11it1 ill tlic. Inttc.1- the C'oul-t \\.as of thc. opinion that  
"sucli paynients (i.z. hick leave p a ~ m c ~ l t s i  are quitt. tlifft~rt~rit in 
character f ron~  c.t. ,yi(ltitr payment. niade or advancrvl cxitlier 
unconditionally or contlitionally on r i>p; i \ . in(~~t  at -0111(\ f u t l ~ r ~ '  
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date or so that they will be repayable on a contingency. Nor 
do they share the same charactcr as payments made to an 
employee pursuant to  some provident or wrlfare scheme."l9 
U'llat then are the distinguishing characteristics of the various 

collateral benefits which cause them to be eslutlccl from the assess- 
ment of damages ? 

Insofar as damages are to compensate for the econon~ic loss 
consequent on the injury, they will depend mainly on the concept 
of loss of earning capacity. There may of course be other heads of 
purely economic loss e.g. the alleged loss of pension rights in Puff ZJ. 

Speed. We have seen (Graham zl. Baker) that sick pay, character- 
ized as wages (at least up to the date of the trial) is to be credited to 
the defendant for such payments are directly related to earning 
capacity 2.e. are made to  the employee in consequence of his contract 
of employment. Provided these payments continue to be made, 
or more strictly, for as long as the plaintiff has a legal right to receive 
them, his earning capacity remains unimpaired. I3ut as we shall see 
not all collateral benefits, whether received as of right or t~ gmtia, 
are to  be set off against the plaintiff's claim. 

I t  may be that the answer depends in part upon thc form or 
character of the benefits granted. If the defendant can show that 
the benefit received is of the same nature (e.g. wages, or pension 
payments) as the loss which he has sustained ( c . , ~ .  loss of earning 
capacity or present pension payments) then the plaintiff will bv 
required to give credit for them. Hut when the benefits appear 
under another guise, and since they do in fact mitigate the plain- 
tiff's pecuniary loss it must be decided if these benefits shouitl not 
be taken into the reckoning. 

In Espagne's Case the collateral benefit under consideration 
was a Commonwealth Social Services pension paid to a person perm- 
anently blind. All members of the Court were agreed that the pen- 
sion should not reduce the plaintiff's damages hut there was not 
complete agreement on thc reasons for this. Dison C . J .  exprcssccl 
the view that certain benefits are conferred, eithcr by legislation or  
contract, which have the distinguishing characteristic o f  being 
conferred 011 an injured person "independently of the existr.nct, in 
hiin of a right of redress against others but so that they may IN, 
enjoyed by him although he may enforce that right: they an. tlic 
product of a disposition in his favour intended for his enjoy~ricmt 
and not provided in relic4 of any liability in oth(brs fully t o  ram- 
pensate hini.' *'?' 

If, for tlic, ~nonent,  \\.cS restrict our attention to  social scr\,ic~cb 
1)cncfits such ;LS were ~~ntl(kl- ronsidcr;~tion in E,spugrrc~'.s ('as(. arc. 
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vntitlccl t o  assumc, that  it is thc intention of tht. legislature that  
tllc, injl1rc.d person is to enjoy, a t  least, thcl amount of the benefit. 
lirlt it is a furthcr step to say that  the plaintiff is to have the benefit 
in adtlition t o  t21c full Inensure of tla~nages to which hc woul(l 
untlou1)tedly hnvc been cntitled had no benefit heen paid. In any 
lurticular casr it will bc a cluestion wllc,thcr the Iwnefit is such that  
tllv 1)l;tintiff is entitled t o  have his full damages as ~vcll. This is 
t lle "ntltlitional charactcristic". 'To -ay that  a benctit has this 
:~cIditional cllaracteristic is t o  merely state tlie final solution. 
\Vhet l~clr it has or ~ i o t  must,  it is respectfully submitted, be found in 
otlicr consid~,r;rtions. 'I'he reason ma!. I)t, simply the intuitil-e feel- 
ing of tllc. ('oust or it may be for other reasons nhich are discussetl 
l)c,lo\v, 1)lit thc reasons for saying that  the bencfit has this character- 
istic \vill riot 1w tlisco\~ered merely by saying that it has. 

l'c~i-l~rq~s ;~notlwr approach will makc the point clear. In man),, 
11ut by 110 mcalls all cases, the injured person ~vill receive a benefit 
from solnc, sour-ct. other than the defendant. I t  may be reduced, 
incrt~;rsc%tl or tliscontinued and the contingerlcy upon which this 
~a r i a t ion  01. suspe~~sicin depends may be an award of common law 
clamagc~s, Init in any case the decision to continue or othernise deal 
~ v i t h  tllc 11cncfit will be made by some person or authority othcr than 
the court. 5,o far as the court is concerned the o111y variable is 
tlamagc,- a\vartl, and it is by varying this according to  the collatrral 
bttnclfit ~-ecr~i\.c.tl that thc  c-ornpensation only principle. is, in some 
Itleasus(%, ;~chic.\-c.cl. 

\\'list then clot,-- thrl court look for in determ~ning u-hc~ther or not 
thc l)cm+it has this ;~tlditional characteristic ? 1:vcn if the decision 
t o  inclutlc (11- cscl~lile it is il~tuitive. it is thoug!lt that there must 
be somc~thing in thcs nature of the benefit under con&leratiorl \\.hicli 
inclinrs the court to the  view that  the henefit is intended to be, or 
slloultl Ile regarded as being "additional". 

2. ?%tf Classicul Theory 

So far, littlc or nothing has been said of the classical tests for 
cl(.te~-mining \vhctlier the collateral benefit shoulcl be taken into 
account. The courts, being guided by notions of what seems to 
them as fair ant1 reasonable have sought to  avoid what \vas thought 
t o  1)c tlie rcssult of a strict application oi the conlpensation only rule 
I)!. using ~.arious devices. "Matter., completely collateral and 
merely rc7s itztt7r c l l i o~  acta cannot be used in mitigation of damages".22 
, . 
1 his schntcncth cxprcsscs a conclusion hut doe.; not seek to justify i t .  
Neitllcr does an inl~estigation of the intricacies of the theories of 
causation solve the problem for if one thing is clear in this some- 
\rliat confusrtl area o f  the l a~v ,  it is that  the happening of an injury 

23. ,Ila?')zl~ 011 I )n?~?(jges.  1 l th cd. (I!MIi) 151. 
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is a condition precetlcnt t o  c.ithcr clamages or collateral benefit. 
The author resl)ectfully agrecs with thC view takcn by 1)ixon C. J. 

"To say that the injury is only a ClZ74SlZ sitw q11u )loti while thc 
precedent or additional conditions whcncc tllcl iitlvantage arises 
form a caz~su causans, seems to me simply to  he the expression 
of a voluntary preference for one of two essential factors which 
must combine in producing thc result and to bring i t  forward 
a t  the expense of the other which is correspontlingly pushr,tl 
back".23 

Matters collateral, problems of causation and rcmoteness werc 
exhaustively examined by Windeyer J. in E s p a g r z ~ ' ~  Case and it is 
not intended here to cover the same ground. Although such tests 
find strong support in authority it is hoped that they have been 
finally laid to  rest for they obscure rather than illuminate the real 
judicial process. 

3. Social Service Benefits 

I t  will be convenient to  deal now with Social Svrvice Benefits 
(i .e.  some benefit provided by a governmental authority which is 
financed from general revenue) for it was with a pcwsion granted 
under the Commonwealth Social Services Act 1!)47-1!)5!) that 
Espagne's Case was concerned. The case dealt with n plaintiff 
who had been rendered totally blind as a result of tht: defendant's 
negligence, though the Court considered the naturc o f  invalid 
pensions in general as well as dealing with pensions in respect of 
blindness to  which special provisions of the Act are :~pplicable. 
The High Court, particularly Dixon C. J. and Windeyer J . ,  sought 
to find in the provisions of the Act an indication that the pension 
payments were to be in addition to any award of damages. Rut 
unless the court can derive assistance from some characterization 
test such as has been suggested, it must, it is thought, make an 
empirical value judgment. Although it may be possible to tliscover 
an intention in the donor of the benefit that it should be in addition 
to  damages there seems to be no a priori reason why the intention of 
the donor should be the governing consideration. The court may 
give effect to  this intention but is not bound to do so. To argue that 
the intention of the donor is not to  relieve the wrongdoer of his 
liability but to  provide a windfall for the plaintiff is, liowcvcr, to 
support the only realistic alternative of two possible views, for it 
is almost inconceivable that the intention of the donor, if 11c hat1 ontx 
a t  all, woultl be to  assist the wrongdoer. 

The close examination made by the Court of the various sections 
of the Social Services Act, inclicatrs that thc Court was looking for 
iinothcr grountl on which to I)asc its conclusion. 'l'l~e investigation 



i~ivol\~c,c! a consiclrratioti of t h ~  pc,nsion which tllc~ ~)laitltiff hacl 
~-csc.c~i\.c,tl ul) to  thct tlatt, of t11(,  trial anti thc ~)ayrnc~t~ts  I I Y  rniglit r.sl)cct 
in tllcx f~~turcb. \\'indtyer ,]. pointctl out that  tllc. Social Svr\riccs 
. \c t  ~ - c ~ g ~ ~ l ; l t t ~ l  tlic grant of a pmsion hut did not crtaate a legally 
c~t~forcc~al~l(~ rigl~t t o  i t .  (;clnrrally thc grant of pension is the 
r('s111t 0 1  an ;ultninistrative discretion csercist~tl i t 1  favour of tlici 
;t~)l)lic;ult. l'hc tliscretion is not a t  large but sectio11 25 provi(les 
I O I -  vS\.(w casc.5 it1 wllic11 th r  llension is not to  11c granted. Sul)- 
-.cv.t ion 25jf) ~)~.ovicles for means test t o  11c applied brfore a pension 
i-. h'r;ultcd and sc3c. 4(i provides for the cancellation or reduction of a 
1)tit1.;ion (other tllan a blind pension) if having regard to income or 
\.nluc of l)rollc'rty or "for any other reason" the  Lhrector-General 
cotlsitlcrs thc pension should be reduced or cancelled. Sub-section , 
25(:t) pro\)itl~s that a pension is not to  be granted to  a person who is 
I I O ~  deser\.jng of ; I  pension. Jlixon C. J. \\.as of the opinion that even 
though special provisions were applicable to  a blind pension (nliicll 
is not to  I,? reduced except in the  case of insanity or the imprison- 
ment oi the applicant or "for any other reason") the pension 
!\-as granted aftrr a consideration of the position or situation in 
\rllicll the applicant stood "and not in relief of any person ante- 
cedently liable to  him to  compensate him in any way for his loss of 

I t  is respectfully doubted for the reason adxranced above 
that  this latter ground is of any assistance. I t  does seem likely, 
Iiowever, that  the possibility of the pension being reduced did 
influcncc. His Honour. 

\\'ith reslx.ct to pension payments \vhicli might 1 ~ .  ~ n a d e  after 
t hc, trial \ l ' i n d ( ~ ~ ~ c ~ r  1 .  took the vien that  as any a~vartl of (lamage\ 
\\,l~irll might l ~ c  matie \vo111(1 under tile means tcst bection of thc. 
. k t ,  affcct thts 1)laintiff's continued eligibility for a pension. In the  
c.;~se of ~x~ns ion  j>ayments ~vhich had been mad(, uji to thc. date of 
thcs trial (of ~vhicll no uncertainty could exist) Hi.; Honour fount1 it 
necL,ssary to tlrrivc support from the tc:rms c ~ f  thcl Aic't itst4f. 

"At this point it i.; only necessary t o  \a\- that tlic. ('oi~inlon- 
\\.calth clisl)urses i t s  l~oun ty  accortling to  the st:ttutc,: ant1 it 
ma!, o~,erritlo the C'otnniotl 1-a\\.". 

50 far the statcsrncnt is unexceptional)le, t ~ u t  it continu's: 
"To read tile Act as meaning that  the grant of a pension dimin- 
ishes a pensioner's claim'against a tvrongdoer ~voultl be t o  tlw 
:idvantage of the wrongdoer and his insurer: but it \rould be or 
might be to  the disadvantage of the (:omnlonwealth and of thr. 

, . pensioner. I his is not ,  in my view, the result that  the statutc 
on i ts  true construction  produce^,"^^ 
'I'o begin ~ v i t h ,  if His Honour means the intention of the Co111- 

monwealth in the same senie as one might look a t  the intention of 
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the donor of a gift, it has betm said above that this i l l  itself is not 
sufficient reason to cut across the compensation only rule. The 
court must decide that it is propcr that the intention should be put 
into effect. If, as seems likcly from the use of thc word "construc- 
tion" in the above extract, His Honour meant to convey that as a 
matter of law the Commonwealth Parliament had provided that 
such Social Service benefits were not to  be taken into account in 
computing damages, this would raise questions as to  the constitu- 
tional validity of such an enactment. Has the Commonwealth 
power to affect the law relating to  the proper measure of tort 
damages between two parties neither of whom is the Common- 
wealth ? I t  is submitted that it has not. Without elaborating 
further, for such a discussion is outside the scope of this article, the 
author is somewhat hesitantly of the opinion that such a law could 
not be characterized as a law with respect to any of the matters in 
placita xxiii or xxiiiA of sec. 51 of The Constitution. 

In dealing with pensions awarded for permanent blindness, 
Windeyer J. recognised that the same degree of uncertainty of 
future payments as was present with a normal invalid pension did 
not here exist. He was content to exclude blind pensions because 
it was "the manifest policy of the Act" that the blind pensioner 
was to have his pension in addition to v-hatever rights of action or 
proprietary rights he might have. But with respect, is not the 
question "IVhat are the rights of action or proprietary rights ? "  

The approach taken by hlenzies J. while similar in outline 
cmphasised the nature of the aspect of the injury for which damages 
were payable. Dealing with the question whether the pension 
payments received up to the date of the trial should be deducted 
from the damages which were prima facie recoverable His Honour 
said, "I think this question should he answered in the negative for 
the simple reason that ,  although it is as compensation that damages 
are awarded, in the aspect under consideration it is as compmsation 
for lost wages, and the fact that the Commonwealth has seen fit to 
make to  a person seeking such damages does not affect thc amount 
of wages that he has l ~ s t " . ~ C  fortiori then, in the case of gc,neral 
damages for loss of earning capacity.27 Fullagar J. agreed with 
the Chief Justice and Menzies J. McTiernan J. relied on the argu- 
ment that the injury was not the causa causans of the receipt of the 
pension. Wanstall J. in Zielke v .  VoakZ8 held that an increase in 
pension benefits paid to the plaintiff under the Repatriation Act 
1920-1959 (C,'n-th) as a result of the injury suffered due to thcb 
defendant's negligence shoul(1 be ignored in assessing damagc,s. 
Counsel for the dcfcndant sought to distinguisll Frasc.r v. hlaxwst7112!' 

26.  35 .\.I*. J . H .  ; ~ t  8.  
28. 3 1;.1. .1<.  1. 

27. See notv I2 S I L I ) Y ( L .  
29. (1959) (>(I. l < .  322. 



(which His Honour followed) on  the ground that " t l ~ c  right to this 
1)(~11sion is not d(~fcasil)le as long as the plaintiff docs not carn more 
than a negligibl(% ~lclrcentage of a living wage". Wanstall J .  pre- 
fcrrcd the vicw that the increase in pension resultcd from the 
dttrrmination of the tribunal that the plaintiff's present incapacity 
rrsultcd from an occurrence that happened during his war service, 
tl~ough it was obvious that the recent injury had aggravated the 
condition. In any event it is felt that a repatriation pension is the 
type of benefit to which the reasoning in Es$agnels case should apply. 
? .  I lic opposite conclusion was reached by Jackson S.P. J. in Samios  
7 ' .  I ie f in tr iat io~~ Commission30 where His Honour took the point, 
tlistinguishing Pnyze ' s  Case,31 that the pension would continue 
irrespective of any damages. The second reason for finding against 
the plaintiff was that since the Commonwealth through the Repatria- 
tion Commission was one of the defendants as well as the donor of 
the pension it would be "highly illogical" not to  take the pension 
into account. Here of course any argument based on the maxim 
yes inter alios acta must break down and if justification for double 
recovery is to  be found elsewhere it may be found in the fact that 
the Commonwealth assumes many guises. I t s  character as a defend- 
ant in a tort action is quite different from its character as a dispenser 
of social service benefits. The view taken by the learned judge, if 
carried to its logical conclusion, would mean that any social service 
benefit paid by the Commonwealth would be set off against the plain- 
tiff's prima facie loss merely because the Commonwealth was found 
liable as a defendant. There is more justification for this result in the 
case where the employer has provided some benefit and is also being 
Giued by the employee. The plaintiff's claim was also reduced by an 
amount cclual to the sum he had obtained as Commonwealth 
unemployment llenefit. No exception can be taken to  this part of 
tllc decision for on either the characterization test or the test pro- 
~ x ~ u n d c d  in Espag~ze 's  Case it would seem to be a benefit for \vhich 
credit should be given.32 

Tlicre seems to he no doubt that the payments made to the  
plaintiff undcr a policy of accident insurance are not to be taken 
into account.3s ,4s Diplock L. J. points out in B r o ~ ~ ~ ~ z i ~ z g ' s  Case,34 
\\;hen tliematter first came up it might have been decided either way 
for in the final analysis questions of remoteness arc empirically 

30. [196O] W.A I<. 219. 
31. Pajlne v. Rnzlway Executive [l952] 1 K . B .  26. 
32. See also Lzndstedt v. Winrborne Steamshzp Co. Ltd. and Anr. 83 

LI.I,.R. 19. The case is criticised in Kemp and Iccmp, The C_)uantukrz of 
Danaaeet i 1954) 42.  " ~ ,-- ~ , 

33. Bradburn v .  Great Western Railway Co., (1874) L .R.  10 Ex. I .  
34. 119621 3 All. E.R. 1089. 
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tlecided, but it is interesting t o  ~ i o t e  that he attcm11tc.d to fintl ;L 

theoretical basis for the decision. "The policy moncys, unlike tllv 
pension in the present case, are not payable in respect of the assurcd'b 
inability to  follobv a gainful occupation ~vhicli lie would have follo\vc.tl 
11ut for his This approaches closely the c1iaractc~riz:~- 
tion test mentioned abovt and what was said Ily Mcnzicls , I .  in 
Espagne's Case.36 

5. Szck P a y ,  Wages, Pevtszo~~s (other than Soczal Serz~lces H c I L c J ~ ~ \ )  
alzd Superannuatio?~ Payments 

One aspect of Puff w. Speed37 has been considered above. There. 
was, however, the more general question of whether, having ascer- 
tained the plaintiff's prima facic loss, any regard should be had t o  
his pension. Dovey J. had, as we have seen, correctly allowed thc 
defendant to  lead evidence of what pension the plaintiff would 
actually receive in order to rebut the plaintiff's claini that as a result 
of the injury he would lose pension rights to ~ , h i c h  he otherwiscs 
would have been entitled. The jury returned a general vcrtlict 
for £17,500. The Full Court of New South \$'ales on appc~al tool; 
the view that the jury must have come to the conslusion that thcl 
plaintiff's damages amounted to approximately l30,000 from which 
they subtracted the capitalized value of the pe~ision (a.;sumi~ig th (*  
plaintiff to  reach 70 years of age and a 50,; investmc~nt rate) of 
£13,300. Such a figure i.e, £30,000 was clearly excessi1.c and t h ~  
court ordered a new trial. In the High Court, 1Ienzic.b . I .  agrctstl 
that if the jury's verdict amounted to an award of L30,000 tliscountetl 
by the present value of the pension, they had clearly rc,achetl tlic. 
figure of L30,000 on the wrong principles, but he did not think that 
such a conclusion was warranted. Although the evitlrnce of the, 

pension was correctly admitted, it was not to  be used "to mitigatc 
the damages payable by that other on account of the injuries 
caused."3s His Honour referred to his discussion of tlie prohlcni of 
damages and pensions in Espague's Case, but added that the reason.; 
for permitting double recovery were to  be fount1 in an csamin;ltio~l 
of the relevant superannuation act.3g 

The position is well explained by McTicrnan J .  : 
"Whether the sum of £30,000 is a reasonable arnou~lt or ~ i o t  a t  

which to assess tlie total damages claimed in tllc. clc~clar;itio~~ 
depends upon how much of it could 1~ attriln~tcltl to 103s 01 

35.  [I9621 J . \ I I .  E.1<. at 10!)7. 
36. The cases pcrrnitting dou1)le rvco\cry arc usualy said to be I~:~s<.tl o I r  

policy considerations i . e .  the policy of not pcrnlitting thc \\ran gt1ot.1- 
to reap the 11cnctit of tllc pla i i~ t~f t ' s  Insurance prcnliumh ant1 Iris tIrr1It 
and foresight i n  providirig hi r l~ \ ( . l l  l r i t l l  a c Y ' i ( l r r l t  inhtlr;lrlc'c~. 'c.1. 2;  
N.Y. I ' . I  .. lie\.. at 552 cl seq. 

3 7 .  Supvrr. 
38.  35 . \ . I  , . I .  I < .  23. 
:{!I. I'olic(, l<vgi~I ; i t ion  (SII~I(~~~LTIIIIILL~IIIII 1 l c t  l!)Oli, (X.S. \ \ ' . ) .  
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benefits by way of pension and superannuation resulting from 
the plaintiff's early retirement from the t'olice Force. I t  
must be remembered that the capitalized value of the pension 
which he received has been regarded as a set-off 01tly~~ against 
the estimated amount of such loss" 

Taking the view that police pensions are collateral benefits of 
a non-deductible n a t ~ r e 4 ~  His Honour quite consistently points 
out43 that if the word "benefits" in the plaintiff's declaration did 
not extend to  pension or superannuation benefits, then the evidence 
of the petsion should not have been admitted at  all. Windeyer J .  
said that even though the jury were aware of the pension an award 
of £17,500 was reasonable in the circumstances. Fullagar J. dis- 
sented from the view that the damages were not excessive, but 
having in mind his opinion in Espagne's Case it is not easy to  see on 
what ground. His Honour was clearly impressed by the fact that 
the plaintiff \i~ould, should he live to 70 years of age, receive the 
equivalent of a present amount of £30,000. But if pension benefits 
are not to be taken into account then such cases must occur. He 
said that Payne v .  Rail-&ay Exec~tive4~ was not in point, and indeed . 
on the question which really occupied the attention of the Court 
this is true, but it was relevant to the claim for loss of earning 
capacity. I t  may be as suggested in a recent note *j that Fullagar J .  
characterized the pension as a partial monetarl- equivalent of the 
plaintiff's lost carning capacity and therefore on the test suggested 
is to  be taken into account. Graham z. Hr~ker.'%as heen sufficiently 
covered abo1.e. 

Until the decision in Browning il. W a r  Office4' the authori- 
tative English case dealing with pensions paid by employers was 
Payne v. Rail-way Exec~rtive*~ in which Cohen and Singleton L. JJ. 
cach gave reasons for the decision not to  reduce the damages pay- 
ablr as a result of a pension paid to the plaintiff. Rirkett L.J. 
agreed with the reasons in both judgments. Singleton L. J .  thought 

Author's italics. 
35 A.L. J .R .  20. 
McTiernan J .  takes the orthodox view that sucll a pension is a yes 
inter alias acta, though he does observe that the Governor-in-Couricil 
may refuse to grant a pension or may vary or rescind a pension once 
granted. 
35 A.L. J .R. 20. 
[195q 1 1i.B. 26. 
Merkel, 3 M.U.L.R. ,520. 
Sufira. 
Supra.  
[1!)52] 1 1C.B. a t  2 i .  The plaintiff here recei\-c>d an allo\vancc for his 
wife and child but this Singleton L.J. held to be irrelevant. If, since 
Ijritish Transport Commission v .  Gourle?f. ([I9561 4.C. 1851, thc way 
in which a plaintiff may be relieved of his income is a proper mattcr for 
investigation by the Courts logically the amount wl~ich the plaintiff 
ma)- have to spend in supporting his family sho111d also be looked a t ,  
and a tlcduction made for the allo\\ance granted for support 01 the 
family. The Courts \rzill probably take the vicu that this is too rcniotc. 



that one reason for declining to  take accou~it oi the l)(~nsioli was tliat 
the plaintiff had in fact paid for his pension (in tllc same way as I I V  
111igllt pay the premiums on an accident insurance policy) by acccnl)t- 
ing a lesser salary than tha t  which \voul(i have btvn payable if 111) 

pension rights were attached t o  the position. Hc tlitl, rir.~.ertliclcs~, 
regard the possibility or probability of tllr pension being reducc,tl 
if damages \\.ere awarded as the main gronncl for his tlccision. 

The Court of Appeal in Wron'ni?zg'.s ('ase has tllrown tloul~t 011 

I 'ay~i?'s Case particularly the ratio of (:ohen I...]. ant1 Scllari J .  
The facts in Hrowning'.s Case are simple. 'l'hr: plaintiff 13ro\vning 
while serving as a sergeant in the United States Air force in Englnntl 
\\.as severely injure(! in a motor vehicle acciclcmt causr~cl 113, t l l c .  

negligence of one Kance and a 13ritish soldier. As a rcsult of his 
injuries he was discharged from the United States -4ir I'orcc. 
Between the date of his injury and the date of discharge lie recci\.ctl 
his full pay of $415 per month and upon his discharge Lvas paid I)!. 
the United States Government a veteran's benefit of S217 per mont h .  
He \vai entitled by law to this heneht ha~ring sufit.1-t~! a tlis:~l)ilit!. 
resulting from personal injury suffered in thc lint. of dutj-. '1.11~~ 
Cnited States Government \vas bountl t o  paj. this :trnou~lt ant1 it 
could not be suspt:nded nor reducecl I~elow Sl!)s p<.r 1no11tl1 u~itlcx~. 
anj. circumstances. 'I'he ('ourt of Al~ l~ea l  (Dono\ct~i I...]. tli-v~it ing) 
reversing the judgment of Sellars J .  heltl that t l l c ,  plaintitT \ \ , I -  

recluiretl to givv credit t o  thc defendant for the amount of tilt, I)c~lcatit. 
'The majority held that they \\.ere 1)ourld hy tht, tlecision iii 11~iti.sii 
7'v~i,l,s/3ovt (,.o??zmis.siolf i ! .  ( ; u ~ d ~ l i ? ~ 1 . ~ ~  'rht3 rcsasons for thcs tltxci-;ion 
arts 5ummt:d ul) in a passage of the judg~nent of I.ortl I)r.nning l\l.lZ. 

"The general principle undoubtedly is that  tllc, l)laintil'f slioultl 
Ile comperisated, so far as money can (lo i t ,  fo~.  tllr, ~ j c c u ~ i i ; ~ r \  
loss or loss of earnings (or of c;rrnirig capacit!,, I c;~rc, ~ i o t  
how it is put), kvhicli he has suficretl or will suffer 1)y rcx;l\oll 
of the injury. He should recover for l ~ i s  loss, but  lor no 
more than his loss. If he can tw-n money c ~ l s e w h ~ ~ e ,  htl slioultl 
(lo so. The award of damage.; is madt. t o  compensatt. him, not 
to punish the wrongdoer. That is ~ i o w  scttled I)y Ijvifisll 
7'vil,is/3ovt Com~nissiurt 11. (;oltrlr?~."" H(' should, therc~forc, gi1.t. 
cretlit for all sums \vliich he rc~ccli\,c., in tlilninution of l l i i  lo-. 

.a\,(% in so far as it \vould not 1 ~ .  fail- or illst to rccluirc. l l i l l l  to (lo. 
'I'tlr. clific11ltv is t o  s;lrr whc11 it is 01- ih  ]lot fair ant1 just to t;llic- 
t l l c -  rt'ccxil)t. into accoullt. 'I'11(~ (.;ti('.; givc, so~nc. guitl:\~lcc, 011 

t 11,- 1)oint. It \voultl oli\.iot~sl!. 110t I N S  I'xir to rc~!ucc his ( I ; I I ~ I ; L ~ ( ~ -  
I)!. I . ( ~ ; L ~ O I I  of cliarit;tl)l(\ gift. 1n;lclc. t o  him (l\'i.tipl~flt i ' .  l i~~ l f~ r s l  
<'; f 'Ol/ / l / ) '  / ~ O i ~ ' / l  /<)'.," :L [ ) [ ) s I ) \ ' ~ ' ( \  I ) \ '  tllls ~Ollrt  111 f ' i ' i l C O l ' / i  7 '  



:lmlt.serncrlt Equipmrlzt Co., Ltd.") ; or fly reason ol insurance 
I~t~nc~fits wl~icll he has I~ought with his own money (see Bradburn 
7 , .  (;rccil Tl'rstcm Ky C o . 5 3 ) ;  or by reason of sums advanced to 
l1i111 wliic11 he is under an obligation to repay (Inland Revenue 
( ' o i n ~ s .  11. Humbrookj4); or by rcason of sums, providctl by third 
pc~rsonsto help him, which he has undertaken to repay (see 
1)ennis 21. London P a s s r ~ ~ g e r  Transport Board,55 Schneider a .  
l?'i.soz~itch. 56 

,%part from such exceptional cases, however, the injured 
~)c rwn must, I think, give credit for any sums which he 
rc.ccives as of right in consequence of his injury".56a 

I>iplock L.J. regarded the ratio of Cohen L.J. in Payne's Case 
to I,c "fairly and squarely" on the principle that damages for negli- , 
gcxncc a.c,rc punitive and this, he said, was directly opposed to what 
11ad harm decided in Gourley's Case. With respect, this does less 
than justice to Cohen L. J. I t  is true that he adopted the words of 
5cllars J . , "  but nevertheless he took the view that the injury was 
not the, rausa causans of the pension. He was assisted to  this 
conclusion by the thought that to  decide otherwise would put the 
l~urden of supporting the injured plaintiff on the taxpayer instead 
of thc \~rongdoer. I t  is conceded that this part of his opinion is 
possil,ly open to  the construction put on it by the Master of the Rolls. 
, . 
I hc mo.;t obvious objection which could be taken to the majority 
opinion in Wroraning's Case was taken by Donovan L.J. He, as 
othcrs Ijeforc him have done, pointed out that Payne's Case found 
no mention in Gourley's Case and no question arose in the latter 
caw of bringing in "some receipt accruing to the plaintiff in conse- 
cluencc of the accident". To the argument that the two cases were 
1)asically the same and that logic demanded that the answer be the 
hame, His Lordship replied that in this field logic was conspicuous 
11y it. a b ~ e n c c ~ . ~  The second point lirhich might be made arises 
from the judgment of Lord Denning N.R. where he says that the 
plaintiff must give credit for all sums which he has received in 
diminution of his loss "save in so far as it would not be fair or just 
to rccluire him to do so." One will search in \ -ah the majority 
judgment in Gozlrley's Case for any reference to what is fair and just 

52. L1954j 2 (2.1%. 347. 
.7X. (1874) I > . R .  10 Ex. 1. 
2. 119:56]  2 Cj.13. (141 a t  657 - - 
,).). [194Sl I ~ \ l i .  1<.1<. 779.  
S f  [ISIiO! 2 (,j. 13. 430. 
.itia. [ l M 2 !  3 .\!I. 1C.Jt.  at  lO!)l. --  ,, 
. ) I .  J u s t  ;ls tllc \vro~~gclocr cannot appl.opuiatc to  h im~el f  the  benefit ol 

thc  ~xvnliunlh ])aid by the injured party to covcr accidrnt  risks, so h r  
cannot, I think. appropriate the  l)enctits accruing from thc i n j l ~ r r d  
par ty ' s  ~ c r v i c c  which sirnilarly cntitlrs him to thosc I,rnrtits". 1 l!).ilj 
1 . \ i t .  13.1<. at 1036. 

5 .  ( ' f .  t h e  fanlily allo\v;~ncc in I ' N I , ? I ~ ~ ' s  casr. 



in such circurnstai~ces.~~ On the particular facts of Gourlc~v's ('aw 
threc principles stand out above, all others. 1 .  Tort damages are to 
pro\.icle compensation only. 2 .  'fll(3 test of cvhether such items 
as tax liability are to be taken into account is \vhether they arct 
sufficiently proximate, or, to use the c~sprcssion of thc House of 
Lords, whether they are not too renlote; the phrase "yes inter alios 
acta" in this context is d i s c o ~ r a g c t l . ~ ~  3. The obligation to pay 
income tax is "almost universal in its a p p l i ~ a t i o n " ~ ~  and is; not  
"something purely personal to  the plaintiff."6* 

I t  is not intended here to  canvass the merits of G o ~ r l e y ' s  C':rbc. 

nor to  discuss its application with respect to taxation in tilt, . 
Australian scene where the matter is complicated by the ('ommoil- 
wealth income tax legislation, but it seems desirable to illustrate it. 
possible application to  Bro~lning's Case and cases of a similar nature. 
Where pensions and superannuation payments which arise t x  
contractu or out of the employment are concerned, doubtless the 
remoteness cluestion will be solved in terms already familiar. 

&hat of the universal application test ? 1,ortl lic~icl said that 
the liability to pay income tax \cas not personal to thc plaintif. 
but when does a benefit pass from this class into the uni\rrrsal clahs. 
Accident insurance is an example o f  something purely personal, ant1 
so perhaps are pension schemes u,hich are closely associatetl with tllc 
plaintiff's employment, be they contributory or non-contributory. 
Social services such as invalid pensions are available to the popula- 
tion at  large though they are personal to the extent that eligibility 
for receipt of such benefits will depend on the particular incapacity 
suffered and possibly the financial situation of the plaintiff. There 
is some difficulty in characterizing the benefit in Hrox~ning's  Cast\. 
A condition precedent to its grant was that the recipient be 
serviceman injured "in the line of duty". Is it t o  be regarded as 
in the nature of a superannuation payment which, it seems to I)(, 
admitted is not of the same nature as or social servict, 

519. The House of Lords did of course recognise that  there were exceptions 
to  the compensation only rule. See e.g. per Earl Jowitt [1!)5(i] A.C. 
a t  198. "There are, no doubt, instances to  be found in the books ot 
exceptional cases in which the dominant rule does not apply, as, for 
instance, in cases of insurance, or cases calling for cxernplary or punitive 
damages or in certain cases dealing with the loss of use of a chattc.1". 
(It is not clear why loss of use of a cllattel slio~lld be regartletl as an  
exceptional case. Even if no "special damage" is suffcrctl, general 
tlalllages will be recovcrablc. Scc c2g. TIjc i i rbr jd ia?~  Cnusf, jl!)tilJ 
A.C. 548). 

60. Sec p r  Ear1 Jo\\ i t t  a t  203, I.or(l (;otldard a t  207, I.ord licit1 a t  212. 
I.ortl Tucker dic1  not usc tltt. wort1 "rcmotc*nc.ss" I ) ~ r t  his I;~ng~l;lgc~ sug- 
grsts that this \\as thc.  concc1)t I I C  llacl in niintl. I .o~-tl l<a~lclilIc ngrcc%(l 
\\ ith I.orcl C;odtlard. 

01. I'cr ISarl Jowi t t  a t  203. 
6'7. I'cr 1,ord lieicl a t  214. 
63 1h1t SIX per L.11rc1 D ~ I I I I I I I K  11 I < .  i l l  / ! ~ I I ~ ~ ' I I I I I <  ,, I I ' I I Y  O / t l ( . ~  rl!)ti?/ 3 .\I1 
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l~enefit of universal application, or a social service benefit which 
exhibits the additional characteristic referred to  by Dixon C. J. in 
1:'spagne's Case ? The approach taken by the High Court may well 
depend on this point. The Court of Appeal, however, being 
thoroughly committed to the compensation only rule, found it 
sufficient to hold that the collateral benefits received were such that 
it would not be unfair for the plaintiff to bring them into account. 
On(, consideration which weighed heavily with the Court of Appeal 
\\.as thc complctcly non-discretionary nature of the pension. This, 
it \\.ill be recalled, was of some importance in Espagne's Case. 

Having looked a t  the major cases on this aspect a brief resume 
of other relevant decisions may not be out of place. 

In ilfcIn?les 11. Crouie64 the plaintiff had received the full amount 
of sick leave with pay to which she was entitled under the regula- 
tions governing her employment. The Full Court held that as she 
had been paid during her period of incapacity she had suffered no 
loss of wages hut awarded her damages to compensate her for the 
exhaustion of her sick leave rights upon which she otherwise might 
have relied in case of iilness. The decision is quite in accord with 
the virw now taken by the High Court. In Fra~zcis a. BlackstoneG5 
the plaintiff receit,ed payment from the employer which included 
certain sums payable under the contract of service but mainly 
consisting of gratuitous payments. Ross J. declined to  take either 
amount into account relying partly on the decision of Wolff J. in 
Gzrthric 11. BrzkerGR in relation to  that part of the payment which the 
employer was obliged to pay. At least on this point both cases 
must now be taken to  be o~~erruled by the High Court as must 
probably the cle:cision ol Mansfield S.P. J. (as he then was) in Grant 
v .  Carvicke7 insofar as it rests on the same ground. Here the plain- 
tiff reccived forty-nine weeks sick pay but the report gives no indica- 
tion of the amou~lt which the employer was obliged to pay. I t  
\vould seem difficult to argue that where the contract of employ- 
mrrit provides for a specified number of weeks sick leave on full pay 
any payments of salary in excess of this amount are other than 
gratuitous.G8 Dealing with the voluntary payments in Francis 7 , .  

Nlack~tone,6~ Iioss J. said that he could see no difference between 
thosc made by an employer and those made by some third person. 
I t  was then but a short step to hold that those payments were not 
to  be taken into account. The answer should depend, he thought 
on the reason for payment and not the method. In other words, 
the, payments were characterized as a gift, not as wages. 

64. [I9251 27 \V.A.I,.R. 102. 66. 119551 S.A.S.R. 270 
66. [I9531 55 IT. h.I,.R. 67. 67. r19.561 Q.1V.N. 16. 
68. See Grahnwz 7 1 .  Baker 3.5 .\.I.. J .  K. at 177. 
69. Szlfira. 
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The last case to be mentioned to deal directly with the point is 
Teuber 1) .  Humble.70 Once again the employer continued to pay the 
plaintiff his full wage (including increases under the relevant awards) 
and in turn collected from the insurer and retained the money to 
which the plaintiff would have been entitled as workers' 
compensation. Chamberlain J. rejected the argument that the 
payments were voluntary holding that the plaintiff had received 
them as of legal right. He agreed that the employer could, as a 
matter of law, have terminated the contract of employment but 
had not done so and had, apart from keeping the plaintiff on the 
payroll, retained the workers' compensation payments His 
Honour further said that as the plaintiff's employment was governed 
by an industrial award,'l the contract of employment could only be 
terminated by either party on the proper notice therein prescribed. 7 2  

But with the greatest respect, it does not seem possible that the 
matter can rest there for Clause 35(a)73 provides for "incapacity 
pay" to be made to employees absent through illness or incapacity, 
while Clause 35(f) provides that "an employer shall not be obliged 
to make a payment to a member in any twelve months of his employ- 
ment dating from the date of his original engagement in respect of a 
period longer than that specified in sub-clause (c)'* hereof whether 
the member is absent on one or more occasions." I t  is thus possible 
(and Likely) that the employer will not desire to terminate the con- 
tract of employment yet be under no legal obligation to pay sick pay. 
Any contributions by the employer over and above the award 
amount will be gratuitous and therefore should not be taken into 
account. This conclusion is, of course, independent of the problems 
which may arise if the employee is under a legal (or moral) duty to 
re-imburse his employer. 

Moving on to pensions which arise out of the employment it is 
thought that Graham v. Baker and Puff  v .  Speed conclude the matter 
unless Browning v. W a r  Office induces the High Court to reconsider 
the question. Although in both the Australian cases above men- 
tioned, the High Court was content to  rely on Espagne's Case, it 
will be remembered that the uncertainty of future pension paymentx 
influenced the Court's decision in that case. I t  is at least likely that 
Browning's Case will not extend to those situations where either 
the grant of the pension is discretionary or the plaintiff himself has 

70. [I9621 S.A.S.R. 117. 
71. See Commonwealth Arbitration Reports Vol. 90 1%. 1, 019. 
72. Ibid., 928 clause 10. Cf. Graham v. Baker at 176. 
73. Ibid., 943. 
74. Sub-clause (c) prescribes the rate of and period for pay~rlcnt of incapacity 

benefits. 



made a cash contribution to the pension fund.75 This latter point 
can, it is submitted, be supported by Bradburn's Case. 76 

6. Agreements to Refxry th Benefit 

If the plaintiff is under a legal obltgation to repay the benefit 
to the donor, the amount so repayable should not be taken into 
account. l7 There do exist certain complications and it is interesting 
to compare the reasoning in Trelwr v.  W i c k h ~ r n ~ ~  with that in 
BlundeU v. M u s g r a ~ e . ~ ~  In the latter case the High Court divided 
four two on the question of whether Musgrave, a member of the 
permanent naval forces should recover as special damages the sum 
of nearly i600 for medical and hospital treatment provided by the 
Navy, which under the Naval Financial Regulations he was, at the 
time of the trial, liable to pay to the Naval Board although it was 
possible and likely that he would be forgiven the charge if he did 
not succeed in his action. The majority view was that "if the Naval 
Board had authority to make the charge and took the appropriate 
steps to impose a liability to pay the amount in question upon the 
respondent, it is of no consequence that at some later stage they 
lnay forgive the whole or some part of the charge."" Dixon C. J. 
and Fullagar J. dissented. The Chief Justice held the view that 
before a plaintiff could recover in an action for personal injuries 
expenses which he had not yet paid, he must show at the trial that it 
is an expenditure which he must meet-that though he has not paid 
he is in fact worse off by that amount. "It cannot be enough to 
entitle a plaintiff to recover from a defendant in respect of money 
still to be paid that the plaintiff is liable to pay it if and only if he 
recovers a corresponding amount from the defendant."s1 It was 
not perhaps necessary, in His Honour's opinion, for the plaintiff to 
be under a legal liability for the amount; a"mora3 and social obliga- 
tion" "which he could only escape at the cost of his reputation for 

- - 
(:,. See also Keatrng v.  Cockraw ( (1960) 77 W.N. (N.S.W.) 35) where 

Ek-Mitchell J. held that a pension granted under the Superannuation 
Act 1916-1957 (N.S.W.) should be taken into account. He disting- 
uished Bradburn's case on three grounds: (a) The contributions made by 
the employee were compulsory; (b) The employer had also made contri- 
butions to the pension fund; (c) Except in two cases the pension was 
received as of right. Cf. Wafsorc v.  Ramsay ( (1961) 78 W.N. (N.S.W.) 
64) where Brereton J. disagreed with points (a) and (b). The argument 
in the judgment that if the plaintiff had received damages and then 
had to sue for his pension, the defendant employer could not set up in 
defence the damages award is attractive but irrelevant. 

6 .  See also Jlcdd v.  Board of Govnnors of the Hammctsrcrzth ctc. Hospztols. 
([l%Wl 1 All E.R. 607) where Finnemore J. found the reason for not 
taking into account a pension to which the employer made contribu- 
tion in the surmise that the wages payable would otherwise have been 
greater. This may be reasonably covered by the principle in Bradburn's 

..- case. 
r t .  Trcloer v. WicktCam 94 A.L. J.R.  511, I05 C.L.R. 102. BiudZf  r7.  

M"grme, 96 C.I..R. 73. 
78. Supra. 79. Supra. 
80. 96 C.L.R. a t  86. 81. Ibid. a t  79. 
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honest dealing" might be sufficient. But whatever the liability 
required was, the plaintiff had not discharged the burden of showing 
that i t  was more likely than not that he would have to re-imburse 
the Board. Fullagar J. probably went even further than did Dixon 
C. J. and required a legal liability plus a subjective intention on the 
part of the person to whom the liability was owed to  enforce 
payment. 

All members of the Court did agree that regulation 150A,83 
even if constitutionally valid, was irrelevant as liability under it 
could not arise until after damages had been recovered. Similar 
considerations were involved in Treloar v.  Wickhams4 but owing to 
the way in which the appeal was argued the general question of 
collateral benefits did not receive the main attention of the court, 
though the matter was mentioned by the way. The plaintiff who 
suffered injury as a result of the negligence of a fellow employee 
sued his employer and the jury returned a general verdict of 
£15,000. The plaintiff's claim included an amount of t2,105 in 
respect of wages or salary lost by him between the date of the acci- 
dent and the date of the trial. The employer had made weekly 
payments over the same period to the plaintiff equal to  the amount 
of wages which the plaintiff would otherwise have earned. By the 
time the case reached the High Court the question was whether the 
jury would have understood from the trial judge's direction that 
whether or not the £2106 was to  be taken into account depended 
upon the jury's acceptance or rejection of the view that it was repay- 
able out of the verdict. The plaintiff had called evidence that he 
had undertaken to repay the amount, presumably if, and only if, he 
recovered damages. Fullagar J. thought that though the Court 
had differed as to  the result in Blundell v. Musgrave there had been 
general agreement on the law to be applied. His Honour drew a 
distinction between "on the one hand a promise to  pay or repay 
out of damages if damages are recovered but not otherwise, and, on 
the other hand, a promise to repay out of damages if damages are 
recovered but to repay in any event."85 But as His Honour 
observed the point was not raised from beginning to  end of the case. 
I t  is a fair inference from the mere statement of the alternatives 
and having in mind Fullagar J.'s decision in Blundell v. Musgrave 
that if the former alternative were the correct conclusion to  be drawn 
from the evidence, and if the L2105 were characterized as wages, no 

82. See I'aruons, Damages in Act ioi ts for  Personal I~ajuvies .  30 A.L.J. 618 
83. "Notwithstanding anything contained herein where a member who has 

been granted medical attendance under these regulations recovers or 
receives damages from a third party the Naval Board may require thc 
member to pay .  . . the whole or any portion of the cost . . . and therc- 
upon the amount . . . shall be a debt due to the Commonwealth." 

84. 34 A.L.J.R. 511: 105 C.L.R. 102. 
85. 34 A.T<.J.R. at 515; 105 C.L.R. at  114. 



rt.co\.cry of this anlaunt would have been possible. This is in line 
\vith the view takcn of the effect of regulation 150A in Hlz~ndell 11. 

Musgrave. It  is true that the regulation merely gave the Board 
\ ~ ) w e r  to  make the charge, a power which may not have been excr- 
cistd anti to this extent the situation is different from that where 
thvre has been an undertaking to  repay conditional only on the 
rccovcry of damages.86 However the mainspring of the argument 
sccms to he the fact that liability could only arise after and by reason 
of tht, award of damages. 

'I'hese two cases have been discussed as if the same considera- 
tions were equally applicable to both of them. To the mind of 
T>ixon C.J. there was a fundamental difference. "We are not here," 
said His Honour, "dealing with the recovery by a plaintiff as part , 
of hi, damages of .some expenses contingently payable by him cf. 
Hltt?~dell 7 1 .  M U S ~ Y U Z I E .  The case is one where his prima facie loss is 
trcatetl as standing unreduced by a payment contingently 
~- t~e i \ rcd . "~ '  From the last few sentences of His Honour's judg- 
lnent it appears that he was of the opinion that had the jury been 
asked precisely whether the #I05 was repayable by the plaintiff 
no objection could have been taken. Menzies J.  took the same view 
:is ditl I7ullagar J. but thought that there was one further possibility 
i . r ~ .  " i f  the employer had not paid the plaintiff his wages for the 
periotl in question but had merely advanced or lent him a sum the 
c:quivalent of his wages, then the plaintiff's lost wages were recover- 
able and the advance or loan should be entirely d i ~ r e g a r d e d . " ~ ~  
. . . "I have not been able to find any authority upon the question 
of l w \ v  the respective rights and obligations of the employee, 
(.mployer and third party are affected by payment of wages coupled 
\vith a binding unconditional promise to repay them, but I am 
tiiq)osed to  think the result of such an arrangement is in substance 
t l ~ a t  \\-ages lia\~e been advanced rather than paid".8g 

I t  is suggested that tlir: l'relour 11. Il'iclzhutvz and Blzindcll T'. 

. I l zrc ,q~u~~c situations are in principle the samc. 

I f  t l~erc 1s an unconditional liability on the plaintiff to pay an 
,tlnoui~t (clther the cost of lnedical treatment or a bum of moncy 
. ~ d \  an~c.cl a\ \\ages) to thc donor (the Kaval Board or employer) of 
thcx t~encfit (nitdical treatment or wages) then the amount of iucil 

S( i .  Onc difficulty is the meaning to  bc givcm to thc word damages in suc l~  
agrccmc~lti. 1)ocs i t  mean any award of damages or most the plain- 
tiff rccovcr tlrtrnages for the particular loss under consideration e .g .  
medical vxpcnses or loss of wages. The samc difficulty arose in 
I ~ l t o ~ d r l l  z 8 .  121usgraz~ in relation to  reg. 150.1. I k o n  C. J .  was inclined 
to rcstrict the meaning to the particular typ' of damage in respect of 
I\-hich thc benctits had been granted, contrcz Fullag;~r J .  

X i .  34 .4.I,.J.R. a t  514; 105 C'.I,.K. a t  111. 
88.  34 .1.J..J.I<. a t  518; 105 C'.J,.H. a t  121. 
89. :34.\ .1~,J.I<.;1t .~l!I;  l 0 5 ~ ~ . l , , K . a t 1 2 2 .  
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liability is a proper claim for damages. If there is a liability 
(imposed either by contract or by law) on the plaintiff employee to 
pay or repay the amount contingent on the recovery of damages 
then such an amount is not the subject of a proper claim for damages. 

The result is that on the authority of Blufzdell v .  Musgrave ant1 
taking account of the dicta in Treloar v. Tl'ickham (unless one 
accepts the distinction made by Dixon C. J.) a liability imposed con- 
tingent on the recovery of damages should be disregarded because 
the plaintiff can show no loss either because he will not (unless he 
recovers) be required to  bear the expense of the benefit provided or 
because he has in fact been paid his wages and is under no uncondi- 
tional liability to repay them. The fact situation in the recent 
Kew Zealand case of Wolland v .  Majorhazigo is similar to tha t  i t  
Treloar v. TYickham. Here the employer paid wages during the 
period of incapacity and the plaintiff signed an undertaking in the 
following terms: "Subject to adjustment and refund by me upon 
my obtaining compensation from the person responsible for my 
injuries". Halsam J. in holding that the plaintiff was entitled to 
recover the amount c!aimed as loss of wages said that the claim for 
loss of wages was in reality a measure of an equivalent obligation 
to  the employer. If, as is suggested, the case on this approach is in 
conflict with the principles applied in the High Court, it may be 
possible to uphold it on an argument which appears a t  page 435 
of the report. 

"In my view, the plaintiff by his conduct in accepting the pay- 
ment on such terms, promised to  repay the wages so advanced 
to him, in the event of his recovering that amount from the 
third party. As a corollary, he was under an obligation to  
collect that sum. Failure on his part to  do so would have left 
him liable, at  the suit of his employer to an action for a sum 
equal to the total amount of his advance." 

The difficulty remains that although he might be under an inchoat(, 
liability until he brings his action, this will be discharged whethcr 
he wins or 10ses.~l 

7 .  Workers' Compensation 

I t  is not intended to investigate all the possible problems which 
might arise when workers' compensation enters the picture but two 
recent Queensland cases have involved a consideration of the effect 
of the Queensland \tTorkers' Compensation legislation on a damages 
award. The plaintiff in Lamb 7 ) .  ll'itlsto~t and .-Illor. ( N O .  L')"? 

90. [1959] N.Z.I,.Ii. 333. 
91. Blundel l  v.  1~11~sgruz~c  \\as fo1lowc.d in U ~ ~ c k i t z u ~ l  11. I l ud4y  ((l!Li!)) 

S . A . S . K .  1 1 )  and 7'reloar 7'. if.ickham applietl in Pr.~kr>rs  v. .lbel c i~~r l  
,%fl.loove Hood ~ I o r h i ~ ~ e r ~ ~  (W..-l.) l ' t i , .  1.td. ( 1  I!ttidj W. . \ . l i .  80). Scc ;tl-o 
1;rancornb~ 1 ' .  I-follotua~, ( [  1!)67 1 \ '  I < .  13!4). 

!)2. ( I  Ni2) Q.if ' .  x. 20 .  



in ;In action for damages for negligence claimed, inter alia,  special 
(1alnagc.s for medical cx1)ctnsc.s which had been paid not by the plain- 
tiff but by the Insurance ('ommissioner under Section 141) of The 
Workers' Compensation Act 1916-1 961. These expenses therefore 
(lid not represent a loss which the plaintiff had sustained. The 
plaintiff had in fact received from the Insurance Commissioner 
sums amounting to nearly ,E3,300 including £1,646 by way of weekly 
~mymmts.  Although the plaintiff had received compensation, he 
\vas entitled to bring a common law action.93 Gibbs J. held that 
the medical expenses were recoverable by the plaintiff but it is not 
vasy to agree with His Honour's reasons. C1. X4A(1) of the Schedule 
to the Act makes any compensation paid under the Act a first 
charge on damages recovered for any injury in respect of which 
compensation has been paid.94 He referred to  Blundell v .  Musgraae 
and said that the fact that the plaintiff would be liable if he recovered 
damages to reimburse the Commissioner was irrelevant but found 
for the plaintiff on the basis that a payment under Sec. 14D was 
"not of the kind that is to  be taken into account in mitigation of 
damages" citing Espagnc's Case. If Espagne's Case turned on the 
assumption that certain benefits are intended to  be enjoyed in 
addition to any award of damages, then notwithstanding that the 
benefits under Sec. 14D are conferred "independently" of any right 
of redress against any other person, the principle of that case does 
not apply here, for it is clear from the terms of the W'orkers' Compen- 
sation Act that the benefits under the Act are not intended to br 
enjoyed in addition to  damages. This is expressly provided in 
C1. 24ji) of the Schedule, and is a necessary inference from C1. 
244 ( 2 ) .  

In Lane 1,. Horthwicls" Stanley J .  facet1 the samr problem. 
, . 
Ihe difficulties arosc in this way. C1. 244A(i) of the Schedule pro- 
\,ides that if a \\or-kcr sustains an injury which create5 both a claim 
for compensation and a legal liability inctependently of the .Act in 
some othcr per.;on to pay damages in respect of that injury, the 
worker may both take proceedings to recover the damages and app1~- 
for coinpensation. Sub-section ( 2 )  makes "any amount of com- 
pensation" paid a first charge on the damages and proxrides that 
the person liable shall pay the sum so charged to the Commissioner. 
There is no specific provision in the Queenslancl Act which deal> 
with the inclusion or exclusion of compc,nsation payments made in 

93. Workers' C'ompensation . k t  1916 t o  1962 (C) . ) ,  Schedule, L1. 24(i). 
4 ('1. 21.\(5) provides, ".411 payments made by the Insurance Commis- 

sioner (now lrisurance Office) under or pursuant to this Act in respect 
of an  injury to a worker shall be deemed to be compensation under this 
Act for the purposes of section sixteen hereof, clause twentv-four of t l ~ v  
Schcdulc hereto and this clause." 

5 .  I.une v .  Thornas BovtAwirR & Soras (.4 uslrulusia) I.  rtr1itr.d n~rci . ) l i ~ c ( r / i /  111 
nild Stet~?dori~?,q CO. Pt?'. [Il)r',l)l (2d.H. 15 1 



Mitigation of Damages in Personal Injury Actions 327 

or from damages awarded against a person (other than the employer) 
in respect of the injury for which compensation has been paid.86 
If compensation under Sec. 14D has been paid, unless this amount is 
included in the damages award, the employee may well find his 
damages saddled with the charge. On general principles the 
employee should not be able to  claim medical expenses which he 
has not incurred and which have been paid for by the Insurance 
Office under Sec. 14D. Neither can the fact that his damages will 
be charged with this amount assist him for the rule in Blundell 
v. Musgrave will prevent the inclusion of the amount of compensa- 
tion in the damages award. This reasoning leads to the conclusion 
that the employee having recovered some damages from the negli- 
gent third party may be liable to reimburse the Insurance Office for 
the payments made on his behalf under Sec. 14D. What the Act 
has given with one hand it takes away with the other. As Stanley J. 
in Lane's Case pointed out this is an absurd result and quite con- 
trary to  the policy of the Workers' Compensation Acts. 

C1. 24A(2) might be thought tb provide an escape from thi5 
dilemma. The second paragraph of that sub-clause provides: 

The employer or other person from whom those damages are 
recoverable shall pay to  the Insurance Office any sum charged 
thereon by virtue of this sub-clause or, if those damages are 
insufficient to  meet that charge, the whole of those damages, 
and that payment shall, to the extent thereof, satisfy the 
liability of that employer or other person for payment of those 
damages. 
This is mainly a machinery section enabling the person liable 

t o  pay the damages to  pay the compensation charged thereon 
directly to  the Insurance Office. Even regarded as imposing a 
liability on that person which could be enforced by the Insurance 
Office against him, the amount is, it seems, charged on and against 
the damages so that the actual amount paid over to  the plaintiff 
employee will be reduced pro tanto. 

There are two possible means of escape. The Act gives the 
injured employee the right to accept compensation and to  claim 
damages. Clause 24A(i) provides : 

Subject to  this clause, in respect of an injury received under 
circumstances creating both- 
(a) Independently of this Act, a legal liability in some person, 

whether the employer or a person other than the employer, 
to  pay damages in respect of that injury; and 

6 .  Where the employer is the defendant in the action the matter is governed 
in Queensland by Sec. 9.4 of the Act. This provides that the damages 
which an employer is legally liable to  pay shall be reduced by the total 
amount of compensation paid. Provision is also made for compulsory 
insurance with the Insurance Office in respect of employers' common 
law liability to their employers. 
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(I)) A claim for compensation undcr this Act, 
;I Ivorker may both take proceedings to  recover those damages 
; ~ n d  alq)lj for com~~ensation under this Act according to his 
entitlement thereto . . ." 

I'aragraph (a) refers to  a legal liability in some person to pay 
damages independently of the Act and (b) refers to "those damages". 
I t  is arguable that the inference from this sub-clause is that the  
tianiages are to  be computed without regard to any compensation 
1)aymcnts and the remainder of Clause 24A prevents double recovery 
in accordance with general principle and the intention of the legis- 
lature. The other possibility would be to  interpret the word dam- 
ages where it occurs in Clause 24A(2) as including only those heads 
of damage in respect of which the plaintiff has actually recoveredg7 , 
I n  other words, if the plaintiff's medical expenses have been paid 
hy the Insurance Office under Section 14D and this amount is held 
not recoverable as damages, such amount is not charged upon 
"those damages" as those damages have not, in fact, been recovered. 
I t  necessarily follows that the Insurance Office will have no right 
of indemnity against the defendant since the defendant is not liable 
in law for "those damages". Once again, this explanation does not 
;y)pear t o  be in accordance with the policy of the Act.$$ 

Weekly payments and lump sum payments raise further diffi- 
culties. If, as has been suggested above, one can find in the Act 
an indication that any sums granted by way of compensation are 
not to  operate to reduce the damages for which the defendant is 
liable then of course there is no difficulty, but if this is not so, prob- 
lems of characterization arise. In a recent Xew Zealand caseg" 
the question arose lvhether the deduction from damages of compen- 
sation payments required by the Ken- Zeland Act should be made 
I~efore or after the reduction made in accordance with the Contribu- 
tory Kegligence Act.100 The answer given turned in part on the 
charactcrization of the weekly payments. IVere they to be regardcd 
;I..; mitigating the plaintiff's loss of wages or were they to  be regarded 
as somctliing quite different ? Henry J., dissenting, thought that 
compensation payments (i.e. weekly payments or lump sums) should 
not bc, equated \vith "loss of wages"; the majority were of the 

7 .  But see C. & 11. Odl i~a  Lid. u .  Gray [1901] N.Z.L.R. at  429 pcr Henry J .  
8 .  Sec. 3(2A) of the Motor Vehicles Insurance Act 1936 to 1962 ((2.) does 

not affect the situation. I ts  effect is to make any sum which has been 
paid as workers' compensation in respect of an injury caused by a motor 
vchicle and in respect of which the Insurance Office is entitled to be 
indemnified by the wrongdoer, damages within the meaning of the Act. 
I t  gives statutory force to what was decided by Ostler J. in Joh~z Co/h 
& Co. Ltd. u.  V d e s  [I9391 N.Z.L.R. 411. 

99. Gray v .  C. & A .  Odlin Co. LM. [I9601 N.Z.L.R. 710: affirmed [l961:. 
N.Z.L.R. 411. 

100. I t  tirill be realised that this question may arise when any collateral bvnc- 
fit is to be taken into account. 
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contrary opinion.*O1 Any further investigation of the subject of 
Workers' Compensation is beyond the scope of this paper. 

8. Charitable Assistance and hliscelluneous Case.\ 

Gifts, be they by an employer or other person, arc not to be 
taken into account.102 Liffen 2'. Watson103 where tlie plaintiff 
successfully claimed an amount for board and lodging which would 
have been provided by her employer had she not lost her job as :L 
result of her injury, but which was now provided by her father, 
could be explained on the same basis. 

Shearman v .  Folland,lo4 Francis v. Blackstonelo%nd Johns 1'. 

.Prunel1106 deal with living expenses. In the first case the defendant 
sought to  offset against the plaintiff's expenses incurred a t  a nursing 
home where she recuperated from her injuries, an amount which she 
would otherwise have spent on accommodation at  the hotels at  
which she was accustomed to  live. Asquith L.J. delivering the 
judgment of the Court of Appeal ordered that the plaintiff should 
give credit to the extent of k1 per week for the time spcnt in the 
nursing home, this amount being the estimated cost of food a t  tht. 
home for one week. This result was achieved by considering thc 
fees charged by the nursing home to  have a composite nature 2.6. 

board and nursing, and declining to take into account the "nursing" 
part of the fee since this was not in "pari materia" with tlie hotcl 
charges. X characterization test has thus been employed since the 
Court apparently felt that i t  was not right for the wrongdoer to be 
able to claim credit for the full amount of hotel expenses. Yet 
having decided that some account should be taken of the plaintiff's 
"saved" living expenses why should not the total amount he 
included, even if, to give the example taken by the Court a million- 
aire accustomed to reside at  most expensi~e resorts has in fact been 
saved money by his sojourn in a hospital. The "damage" which hr 
might suffer by an enforced change in his style of living can and 
should be adequately catered for in his general damages. The head- 
note in Johns v .  Pruneli107 sufficiently sets out the facts. "Thr 
plaintiff was injured by the negligence of the defendant whilst in 
the  employ of his father, with whom he had an agreement that he 
would work for k10 per week and his keep. During the period of 
incapacity due to  his injury .the plaintiff continued to live with his 

101. See also Unsworth u. Elder Dempster Lttzes L td .  [I9401 1 K.B. 658 a t  
670 and 674; Farmev & Co. Ltd. v .  Gvzffillzs 63 C.L.R. 603 at  613, 614 . . 
per Evat t  J .  

102. Peacock v. Amuseme~zt Equipment Ltd. [I9541 2 Q.B. 347; Redpath u. 
Belfast and County Down Ry. [I94 ] N.1. 167; Browning v.  W a r  Office 
119621 3 All E.H. 1089; A.G. for N.S.U'. v. Perpetual (Trustr~r) Co. 
85 C.1..11. 237 per I'illlagar J .  

103. r19401 I 1C.R. 556. 
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father who continued to  provide him with his keep." Sholl .J. 
rcfused to  give damages for what the plaintiff claimed was lost keep, 
for thc plaintiff had in fact lost no keep. He was kept by his father 
before the incapacity as well as during it. Counsel for the plaintiff 
relied heavily upon Lif fen v .  U'atson108 where the plaintiff having 
lost her keep from one source, obtained it from another. Sholl J .  
however distinguished this case. "There were", he said referring 
to Fullagar J.'s judgment in Blundell v .  Musgrazre, "two distinct lines 
of authority: those on the one hand which dealt with the question, 
with what items the plaintiff was entitled to be credited in taking 
account of his out-of-pocket loss, and on the other hand those which 
related to the question, with what items the plaintiff was to be 
debited for the purpose of such a c a I c ~ l a t i o n . " ~ ~ ~  

In Lif fen v. Watson it was the second question which was in 
issue, since there was no doubt that she had lost something. Was 
she bound to  debit her prima facie loss with the value of the keep 
provided by her father ? The answer was that she was not so 
required. His Honour continued: "The law, however, while it has 
thus imposed in the taking of such account of loss quite strict limits 
upon a plaintiff's right to credits, has been more lenient (and a good 
deal less precise) in deciding with what items he is to be debited. 
I t  has declined to mitigate the burden on the wrongdoer by crediting 
him, and debiting the plaintiff with 'matter completely collateral, 
and merely Yes inter alios acta.' "110 I t  is because the law takes this 
less precise view of what is t o  be debited against the plaintiff, that 
the plaintiff in LiJfen o. Watson was not required to  bring into 
account any of her keep provided by her father and the plaintiff 
in Shearman 7). Folland was required to account for only a portion 
of the saved living expenses. But the plaintiff in Johns v .  Prz~nell 
did not, in His Honour's view, even get to first base, because far 
from being able to  argue that he should not bring his keep into 
account, he could not even show that he had lost it. This is true 
if the plaintiff pleads that he has lost his keep but what he originally 
pleaded was loss of wages estimated at £4 per week which he would 
have received, not in cash, but in kind. Counsel agreed however 
that the jury should assess the damages to be awarded for loss of 
keep and having done so the learned judge ruled that the sum was 
irrecoverable. Counsel may have been wiser t o  stick to  his guns 
and claim the amount as loss of wages (which it is submitted it was) 
and then argue on basis of Li f f en  v. Watson that the keep he had 
received was either not in pari materia (the characterization test) 
or was merely the result of charity. The fact that the same person 
provided the keep both before and after the injury seems to be 

108. Supra. 
109. 1960 V.R. at 210. 110. Ibad. 
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immaterial. If the employer in Liffen 7 ~ .  Watso~c had discharged 
the servant but paid her an amount equal to  the value of her keep 
purely as an act of grace, it can hardly be thought that the result 
w,ould have been any different. 

9. Conclusion 

As Fullagar J, and Sholl J .  have pointed out, the question of 
what damages the plaintiff should finally receive, consists of two 
parts. Firstly, has the plaintiff sustained any loss for which he 
should be credited ? Secondly, is there any collateral benefit which 
he should bring into account ? The Courts, it is said, have been 
less strict with the plaintiff in answering the second question than 
they have been in answering the first. But they have not always 
been consistent in deciding whether the plaintiff has suffered no 
prima facie loss or whether he has suffered such a loss but has been 
compensated by the receipt of some collateral benefit. If the 
approach of Diplock L.J. in Broz~ning's Case is adopted and the 
Court merely seeks to compensate the plaintiff for his net pecuniary 
loss, the the distinction does not seem to matter, though this means 
that the only guide for determining whether a benefit should be 
brought into account, is whether it is fair or just to  require the 
plaintiff to do so. Rut if it be required of the plaintiff that he 
must first show a prima facie loss before any question of including or 
excluding a benefit can arise, it is important that both the loss and 
the benefit be properly characterized. Failure to do this, it is 
respectfully submitted, led Sholl J. into error in Johns v.  Pruncll. 

Until the High Court again have the opportunity of considering 
this whole question in the light of Brow'ning's Case it is difficult to 
forecast the likely trend of authority. I t  seems a t  least likely that 
Browning's Case will be restricted to  those cases where the benefit 
is of a non-contributory nature and does not depend for its grant 
or continuance on any administrative discretion. 




