
('onstrtutzonal Kelatzons between the Commotzwealth and the States 

During the course of 1962 the High Court handed down 
decisions in cases which involved important questions of Common- 
wealth-State relations. The most important and far-reaching of 
these cases was Commonwealth of Australia v .  Cigamatic Pty. Ltd.l 
in which a principle of law embodied in a decision2 of the Court 
which had stood for fifteen years was rejected. 

In the Cigamatic case the facts were as follows. A company 
having gone into liquidation, the Commonwealth sought to establish 
its right to be paid two types of debts in priority to other debts, one 
type being sales tax payable under the Sales Tax Assessment Act, 
the other telephone charges payable under the Post and Telegraph 
Act. I t  was claimed that these debts were entitled to  priority in 
the liquidation despite the fact that the New South Wales Com- 
panies Act 1936-1957 laid down a different order of p r i~r i t i e s .~  
This contention was against the authority of a previous decision of 
the Court-Uther zl. Federal Commissioner o j  Taxation4-where it 
was held that the priority provisions of the New South Wales 
Companies Act were binding on the Commonwealth and that it was 
~vithin the power of a State Parliament to modify the prerogative 
rights of the Commonwealth Crown in respect of the payment of 
debts. However, in Ulher's Case, nixon J. (as he then was) deliv- 
ered a vigorous dissent in which he denied the constitutional capacity 
of a State Parliament to affect such rights on the ground that it was 
a matter exclusively within the province of the Cornmon~ea l th .~  
In the Cigamatic Case, a majority of the High Court (Dixon C.J., 
Kitto, Rlenzies, ti'indeyer and Owen J. J. ; McTiernan and Taylor 
J.J.  dissenting) upheld the doctrine o f  federal immunity propounded 
in his tlissenting judgment. 

I t  had of course already been recognized that the Common- 
wealth l'arliament could by legislation exempt the Commonwealth 
('row11 ;md its agencies from the operation of State taxing legislation 
which affected the relations between the Common\vealth and its 
citizens. V n  .-i zdstralian Coastal Shijpitzg Commissio>l 7 1 .  O'Rrill~~' 

1. (1!162) 36 A.1,. J . l i .  97. 
2. Uthev v. Fedrvul Commiss~oner of Taxuttor~ jlO47) 74  ( ' . I . . I i .  308. 
3. Sce s. 297. 
4. (1'347) 7 4  C.1-.I<. 508. 
:i. Ibid.,  at pp. 527-34. 
(i. Scc, for example, West v. Conznzi.ss~v~ti~v C I ~  7'n,ritfio11 (S.S. H ' . )  ( I!):i(i-:<i) 

R( i  C.L.R. 657. 
7 .  (1!362) 35 . l . l , .  J . I < .  468. 



tlecicletl a few ~ n o n t l ~ s  earlier than t l ~ e  C i g u ~ ~ i ~ t i c  C([stl it was held that  
receipts g1i.e~ by thtb .iustralian ('oastal Shipping   om mission, a 
government instnlmentality, in the course of its statutory opcra- 
tions, tverc not sulljcct to duties impost~tl Ily the LTictorian Stamps 
.ict hccause of a spcciiic provision in the ('on~rnon\vc~altl~ Act wliich 
established the Commission exempting that 11otl~. from Stat(. tasa- 
tion. The vien. of tllc majority in this cast \vas that s. ! fS  of tlltb 
('onstitutioii (the na\.igation po\ver) alliect wit11 3. 51 (i) (the inter- 
state tratle and comn~c~rce po\ver) conferred pokver on thc Conilnon- 
wealth to  set u p  a statutory corporatioil t o  1)articipate in the 
inter-state coastal tratle and furthermort. justifiecl a legislative 
lxovision which esemptctl sucli a body from state taxation in the 
course of its operations, such a provision prevailing o\.er inconsistent 
State law I)y virtue of  s. 109 of the Con~t i tu t ion .~  

In  the Cignmatic C'asr there were no l)ro\.isions in either the 
Sales Tax Assessment iZct or the Post ant1 Telegraph Act bvhich 
directly upset the scheme of priorities contained in tht: Stat<, Act." 
Consequently, there w a y  no basis for invoking s. 109 of the ('onsti- 
tution. Severtheless a majority of mernbttrs of thc. ('ourt 11r It1 tliat 
the State 4 c t  did not affect the debts in issue, basing their argument 
on an inherent prerogative or government right of the ('onlmon- 
wealth which was immune from State encroachment.I0 However, 
AlcTiernan J.  (who with Taylor J. dissented) pointed out that it \\as 
"within the constitutional power of the Commonwealth to enact 
legislation giving debts due to  the Commonwealth the priority kvhich 
the Commonwealth thinks fit if it is dissatisfied with the orcler of 
priority accorded such debts under State la\l-."I' 

I t  is clear fro111 the judgments of the majority that  they were 
not prepared to  erect a complete barrier of exemption to  protect the 
Commonwealth or its agencies from the operation of State la\v.12 
If, for example, the Common\vealth entered into a contract for the 
sale of goods, such a transaction would not be regarded as being of 
an essentially governmental nature so as to  attract the mantle of 
immunity from provisions of a State Sale of Goods Act importing 
conditions as to  quality of the goods which were the subject of the 
contract. However, it would seem on the basis of the principle in 

8. The legislation in question was the Australian Coastal Shipping Com- 
mission Act 1956 (Cwth) s. 36(i) and The Stamps Act 1946 (Vic.) s. 17. 

9. In  C'ther's Case a majority of the Court had held tha t  s. 32 of the Sales 
Tax .\ssessmcnt Act hat1 not conferred any statutory right of priority 
of pavmtxnt of clcbts clue for salc.; tax. 

LO. see: ~spccially, the jutlgrncnt of thc Chicf Justicc- 36 A . L . J . R .  a t  pp. 
96-98, 

11. I h i d . ,  at  p. 99. Scc also thc jutlgmcnt o f  Taylor J ,  a t  pp. 9!)-102. 
12. "It  i.; ~iot a question of the authority or the pow1.r of a Statc t o  111akc 

sonic general law governing tlrc rights and duties o l  those who cntcr into 
somc tic.scription of a transaction. ?rucI1 as tile salc o f  goods, i~nd  of tile 
('ornlnon\\-ealth in its executi \~(~ arm cntering into ;L transaction o f  t l ~ a t  
1 c r i t i o n  : r I i n  . J .  3 I I a t  . $ 8 .  Italics ;idclcd. 
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The A z4slraZian Shibbing Commission Case that the Commonwealth 
could legislate for such exemption provided that the legislation was 
passed under a valid liead of ('ommonwealth power and that the 
exemption could be regarded as reasonably incidental to the 
carrying out of operations sanctioned by the legislation. 

*is the law now stands, the Commonwealth and its agencies arc 
placetl in a most advantageous position in respect of both prerogati1.c 
or governmental activities arid business or commercial activities. 
But there is an important difference between these types of activities. 
Where they are of the former nature, there is an automatic exemp- 
tion from the effects of a State Act (such as a tax law) which inter- 
feres with or detracts from such functions of government. But in 
the casc of commercial activities carried on by its agencies thc , 
Commonwealth must expressly legislate for exemption from the 
operation of provisions of a State Act if such exemption is desired. 
Of course, in the light of increasing governmental intervention in 
social and economic life, the distinction between governmental 
and commercial activities is becoming increasingly more difficult 
to define.13 Therefore, the better and more logical course for thc 
Commonu7ealth to follow in the future would be to  legislate expressly 
for the exemption which it desires, where it sets up a statutory 
corporation or commission, rather than to  rely on a court's ability 
to draw the distinction between inherent prerogative rights ant1 
rights of a different nature. 

Thc C~mwzonic'~alth Marriage Act 

In .ittorrze?t-Gelri~rul for I'ictoria 2 1 .  Cornrnosz~'ea1th of dustrulia" 
the question to he determined by the High Court was whether 
certain provisions of the Marriage rlct (C'wth) 1961 were within the 
constitutional power of the Common\~ealth Parliament as being 
laws with respect to marriage under s. Fil(xxi) of the Constitution. 
The provisions of the . k t  in question were ss. 89 and 90, providing 
for legitimation of illegitimate children by the subsequent marriagc 
of their parents, s. !)I, providing in certain circumstances for the, 

legitimation of children of a marriage void a t  the time of celebration, 
and s. 94 which made bigamy a Commonwealth offence. The sus- 
taining of these provisions would of course mean that inconsistent 
provisions of State law would be rendered invalid. I t  was held by 
majorities of the Court that (a) ss. 139 and 90 were valid (4-3)15 and 
(h) s. 91 was valid (6-1).16 The Court unanimously upheld the 
validity of s. 94. 

13. See Australia~z Coccstul Slclpping Cot~tmcs.s~o~z 71. O'Reilly: 35 . \ .I. . ,[.R. 
468 at p. 471. 

14. (1962) 36 A.L. J.K. 104. 
15. Kitto, Taylor, Menzies and Owen J J. ;  1)ixon C.J., McTiernan ant1 

Windeyer J J .  dissenting. 
16. McTiernan, Kitto, Taylor, Mcnzies, Windcyer and Owen J J. ; llixon ('..I. 

dissenting. 
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'The argu~ilent for the Attorney-General of i'ictoria \v;ts that  the  
inlpugnetl provisions did not show a sufficient connection \vitli tlic 
sul>ject of marriage to  fall within the ambit of s. 5 l ( s s i )  of t h t  
(:onstitution, that  the legitimation provisions were concc.rncd with it 
status arising under State law which regulated matters such as the  
tievolution of property, and that  such matter5 \vcrc tlie esclusi\.t 
province of the States. 

Kitto J . ,  one of the majority judges, in sustai~iing thc, lvgitima- 
tion pro\.isions, placed emphasis on the fact that it \vas ;t l~asic vntl 
of marriage to  provide a pre-requisite for thc legal rc~-ognition of 
family relationships and that  a law providing for It,gitiniation ,her 
subsequells nzatrimolzizrnz added to this legal sig~liticance of 
marriage.'' On the other hand, hlc'riernan J .  considcretl that  tlit 
tern1 "marriage" in s. 51 bore its o\vn limitations and that  thc 
legitimation of children born befort, marriage \\,as outsitle i ts  
l ~ o v i n c e . ' ~  Dixon C. J., who also dissentetl, pointcti out th;tt t h t  
impugned provisions left their legal imprint alnioht c,ntirely 011 

matters \\-ithi11 the province of the State:  matters buch ;is thtl 
guardianship of infants ant1 the interpretation of htatutc.5 tlealiny 
\vith succeiGon to  property where the \\-ord "chiltl" \vas uicbtl. For 
this reason he was not prepared to  categorize tlie lau- 2%. on[, with 
respect to  "marriage". The l~igamy provision bvas suhtainttl 1)). all 
nlembers of the Court on the ground that  it \vas tlc~ignc~tl to  l)rcx\,cnt 
thix profanation of the marriage ceremony.lg 

The instant case illustrates \\hat has hrt.11 dc~scril~t~tl tilt, 
"t.spansive" interpretation of the various heatls of po\r.cr \.c.sted in 
the Commonn.ealt1~ by the placita of s. 51 of the C o n s t i t u t i o ~ i  an  
interpretation n.hich has its origins in t h r  E I I ~ ~ I ~ c ~ ~ Y S '  (,.u.\t'. I t  
also xugg~hts that  with the grolvth of Comn~on\vealtll legislation on 
rilatters of private law which fall ~vithin these placita the time is 
near \\.hell interpretation of such federal statute. la\\- \\.ill Icatl to 
the e\.olution of an extensi1.e Comn1on\vealth common lakv. 

* .  
I he decision of the Full Corn-t o f  Queensland in 7'lzc ()lrc.crl 7,. 

I'en?zu?~t PX l)arte T1'oodl ib note\\.o~-thy ill regard to thc liniitatioll 
applied to  the use of certiorari to correct an error of law of a lion- 
jurisdictional type appearing on tlic face of the record of the 1x0- 
ceedings before an administrative tribunrtl or inferior court. This 
particular use of certiorari, as is w c ~ l l  known, byas resurrcctetl by thc 
('ourt of Appeal in li. 1,. ,\'orthlirizht~rl~~~~~I Coml)crtsiltiot~ . l p b ~ ~ l  




