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'The argu~ilent for the Attorney-General of i'ictoria \v;ts that  the  
inlpugnetl provisions did not show a sufficient connection \vitli tlic 
sul>ject of marriage to  fall within the ambit of s. 5 l ( s s i )  of t h t  
(:onstitution, that  the legitimation provisions were concc.rncd with it 
status arising under State law which regulated matters such as the  
tievolution of property, and that  such matter5 \vcrc tlie esclusi\.t 
province of the States. 

Kitto J . ,  one of the majority judges, in sustai~iing thc, lvgitima- 
tion pro\.isions, placed emphasis on the fact that it \vas ;t l~asic vntl 
of marriage to  provide a pre-requisite for thc legal rc~-ognition of 
family relationships and that  a law providing for It,gitiniation ,her 
subsequells nzatrimolzizrnz added to this legal sig~liticance of 
marriage.'' On the other hand, hlc'riernan J .  considcretl that  tlit 
tern1 "marriage" in s. 51 bore its o\vn limitations and that  thc 
legitimation of children born befort, marriage \\,as outsitle i ts  
l ~ o v i n c e . ' ~  Dixon C. J., who also dissentetl, pointcti out th;tt t h t  
impugned provisions left their legal imprint alnioht c,ntirely 011 

matters \\-ithi11 the province of the State:  matters buch ;is thtl 
guardianship of infants ant1 the interpretation of htatutc.5 tlealiny 
\vith succeiGon to  property where the \\-ord "chiltl" \vas uicbtl. For 
this reason he was not prepared to  categorize tlie lau- 2%. on[, with 
respect to  "marriage". The l~igamy provision bvas suhtainttl 1)). all 
nlembers of the Court on the ground that  it \vas tlc~ignc~tl to  l)rcx\,cnt 
thix profanation of the marriage ceremony.lg 

The instant case illustrates \\hat has hrt.11 dc~scril~t~tl tilt, 
"t.spansive" interpretation of the various heatls of po\r.cr \.c.sted in 
the Commonn.ealt1~ by the placita of s. 51 of the C o n s t i t u t i o ~ i  an  
interpretation n.hich has its origins in t h r  E I I ~ ~ I ~ c ~ ~ Y S '  (,.u.\t'. I t  
also xugg~hts that  with the grolvth of Comn~on\vealtll legislation on 
rilatters of private law which fall ~vithin these placita the time is 
near \\.hell interpretation of such federal statute. la\\- \\.ill Icatl to 
the e\.olution of an extensi1.e Comn1on\vealth common lakv. 

* .  
I he decision of the Full Corn-t o f  Queensland in 7'lzc ()lrc.crl 7,. 

I'en?zu?~t PX l)arte T1'oodl ib note\\.o~-thy ill regard to thc liniitatioll 
applied to  the use of certiorari to correct an error of law of a lion- 
jurisdictional type appearing on tlic face of the record of the 1x0- 
ceedings before an administrative tribunrtl or inferior court. This 
particular use of certiorari, as is w c ~ l l  known, byas resurrcctetl by thc 
('ourt of Appeal in li. 1,. ,\'orthlirizht~rl~~~~~I Coml)crtsiltiot~ . l p b ~ ~ l  
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, . I ribunal, Ex parte Shaw2 after a long period of disuse, though its 
c.xistcncc had been previously recognised in Australia, for instance by 
Dixon J ., as he then was, in I'arisiett t 1 t 3  Basket Shoe Pty. Ltd. 11. TYhyte3 
and 11y the Quer~nsland Full Court in I<. el. Southern Division Railway 
. J,b/wul Bourd es partr AToorian.4 Any limitation on the availability 
of ccrtiorari in such situations disclosed hy English cases since the 
,\'ortlzumbi~rlanr1 case had stemrnecl for the most part from the 
uncertainty surrounding the question as to what can properly be said 
to constitute the "record", particularly in the case of an administra- 
tivc: triljunal. There was no clear indication of a limitation depend- 
ing on the nature of the error of law, though undoubtedly there are 
some dicta in the older cases e.g. Tlialsall Overseers v. London & North 
I17estern Railulaybwhich might be construed as suggesting that not 
every patent error of law justifies certiorari. 

In the Tennunt case a member of the Queensland Land Court 
had llatf referred to him the matter of determination of the unim- 
proved value of certain land. i\ question arose as to the admission 
of a recently made valuation of the Valuer-General. Though the 
Idand Court member admitted the valuation, he did so apparently 
only as an act of grace by reason of the "equity and good conscience" 
clause in the Land Acts. He was regarded by Wanstall J. (with 
whose judgment Mansfield C.J. agreed) as proceeding on the basis 
that the valuation \$,as not merely not conclusive evidence of value 
but could not be legal evidence at  all on the matter before him and as 
arriving at  his decision without paying any regard to i t .  I t  was 
;trguetl that this amounted to error of law on the face of the record 
entitling the prosecutrix to certiorari. 

\Vanstall J .  was satisfied that the language of the Idand Court 
membcr \vould not entitle the prosecutrix to certiorari on the juris- 
tlictional ground as it arnounted to no more than an erroneous 
c,xcrcise of jurisdiction; it (lit1 not constitute "a refusal, nor an abuse 
nor an cxcehs of jurisdiction". Passing to the ground of non-juris- 
tlictional error of law on the facc of therecortl ( i .e .  the ground of the 
Northumherlizt~d case), he held, on the tenor of the rvasoning in the 
ol(1c.r cases such as thc Il'alsrzll Oz~rrsecrs case,6 I?. i l .  Hnltnns and R. 
7 1 .  Nut Well  Liyz~ors,s that this grountl was limited to the case wherc 
thc crror of law was such as to render the ultimate order of the 
tribunal inz~alici. 111 the instant case he regarded the error as one 
ns to atlmissil~ility of c\.itlcnce and such an error he regarded as in 
principle insuficit,nt to grotinti czrtiorari cxccpt perhaps when thc 
rest o f  tllc. c.\.ictcncc. coul(l I jo  characteri.;ed as amounting to no 



c\rldcnce at  all to justify the ortIcr made Hcie the error made 
could not be regarded as vitiating the ultimate oplnlon of the Lantl 
Court ~zhlch mas reacheif upon a con\iderat~on of rclevnnt evidence. 

Stanley J., the third member of the Court, was less incisive as 
he considered that the remarks of the Land Court member merely 
bhowed ambiguity but he said "even if we had power to act upon 
the Land Court's mistaken conclusion as to the lack of weight of any 
evidence, I cannot see that error manifestly appears on the face of 
these proceedings because in them the Idand Court attributed no 
~veight to  the valuations then under di~cussion".~ These remarks 
seem to suggest that the learned judge did not consider that the 
error, if any, was a patent one apparent on the face of the record. 

So far as concerns the proposition enunciated by Wanstall j. 
that an error as to  the admissibility of evidence may not be regarded 
as such an error within jurisdiction as to ground certiorari, the 
English authorities referred to by him appear to supply support 
only by very indirect implication, as Lord Sumner in the dicta in K. 
7 , .  ,Tat Bell Liquors,lo referred to in I lavies 21.  Price,l l  was dealing 
with and rejecting a submission that want of essential e\ritlence was 
on the same footing as want of jirrisdiction. 

The judgment of M'anstall J .  betrays a strong desire to limit 
the generality of some of the dicta in the Northnmherland decision 
under the apprehension that that tfecision might open the way to a 
"spate of applications for certiorari to correct any kind of patent 
error of law no matter how immaterial to the actual t l ec i~ ion" .~~  
The distinction between the prerogative jurisdiction and the ordin- 
ary appellate jurisdiction of the superior courts would thus become 
lost. 

I t  may be conceded that an error of law which is clearly shown 
to be immaterial to  the decision made should not be regarded as 
sufficient to  ground this special variety of certiorari. However it 
would appear to be reasonable that once error appears it should rest 

. on those who support the decision to show, that it was not dependent 
on such error. In the situation of the Tentturzt case-and this must 
go for many situations where admissibility of evidcnce is involvecl--- 
the position was that the error may have affected the decision though 
it was not certain that it did. To require that the prosecutrix 
should establish that it did would appear unreasonul~ly t o  restrict 
what could be a very salutary use of certiorari. 

$1. [I9621 9d.R. at 252. 
10. [I9221 2 A.C. at 151. 
11. [19.58] 1 !Ill E .H.  f i i l  ; ~ t  676 
12. [lSti%] (2d.K. at 258.  

*H.A. ( o l d . ) ,  1.1,. I ) .  (&Iclb.), I'rclfchsor o f  I'ublic I,aw in the University 
of Qucensland. 
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111 1;iilgict.s 71.  Cahill l  thc clefendant llatl been con\.ictctl of 
;~ssault in a court of petty sessions. At tilt. hearing of thc charge, 
tile stil~cmdiary magistrate allo\red tllc \rife of the defendant to give 
c\.iclcmce for tlle complainant notu.ithstanding the ohjcction of the  
defcntlant. The defendant appealed by way of order to  re\.ie\r 
tipon two grounds one of ~vhich was that  the stipendiary magistrate 
\vas wrong in labv in admitting tlie evidence of his ( i .e .  thc 
tlc>fendant's) wifc. Although the case lvas not one involving the 
lil~erty, health or person of the wife of the defendant, the Full Court , 
held that  she was competent to  give evidence for the complainant 
in these circumstances. 

The judgment of Hanger J . ,  \vith \rllom Stanley ant1 Mack Jl. 
agreed, in essence turned nlmn the construction of the Ezlide~zce and 
1)iscoz~cry Act  of 1807 s. 5 which pro\-ides: 

On the trial of any issue joined or of any matter or question or 
on any inquiry arising in any suit action or other proceeding 
i l l  any court of justice . . . the parties thereto . . . and the  
liusbandh ant1 wives of such parties . . . shall except as herein- 
aftel- c.sccyted 11e competent and compel1al)le to  give evidencct 
. . . on Iwhalf of either or any of the parties to the said suit 
action or other proceeding. 

Hanger .J. hcltl that this provision extended to  criminal proceeding.;, 
.-o that standing alonc it "\rould ha\.? made the defendant in a 
criminal trial, and thc Ilu.;l)and or [vife of the defendant in a criminal 
trial, both competent and compellal~li. as witnesses, whether in 
respect of an intlictable offence or a simple offence.."' 

In actuaI fxct thc abo\.crnentioned pro\-ision did not in 1867 
:~ l t e r  the law with rcspcct to criminal proceedings for si .  7 and X of 
thc  same Act,  in effect, made s. 5 ina~)plical)le to criminal proceed- 
ings. Hotve~.er, as interpreted 1)y the 17ull Court in I;i?zglas :,. 

Cnhi l l ,  s. 5 \vas to have a considerable dc,layerl effect; for when in 
IX92s.  7 \ras sul~stantially arnended and s. H rcpealetl ,%~)~~arently 
ill ortlcr to allo\\- . :3 of ?'/I? Cyimina l  Lnii' L i ~ n e ~ z d n z c ? ~ t  . Icf  (1802) a 
free o l ~ c ~ - a t i o n , ~  . 5 of 7'1zc Ezideuci. n t ~ d  Disco7~i3v\' - le t  of 1867 
1x.came applicabl(x to criminal proceedings, a t  least in rcsl)cct of 
s imblc  offences. The law \vith respect to  i l .~dicf~ah/r offences was 
govcrnc~cl by thcb newly enacted s. 3 of ?'he Cv i ln i l~n l  L ~ i b '  .-lnze?tdrnent 
--let (IS!).'), thc~ tirst paragraph of which is now to be found in s. (i18A 

1. [I!JtilJ (,!d.l<. 323. 
2 ,  at  p. 337. 
3. Tkr Crirni~ral I.aw .-lnzcr~dti~c.izt .4ct (18!1:'1 s. 2. 
4. See Har~gcr J .  in I?.  7 1 .  . l l i l ler [10ti3J (jd. I < ,  594 211 1). -?I17 




