
COKPORATE PERSONALITY * 

I .  Introduction 

The concept of corporate personality has been subjected to 
acute and searching analysis by jurists during the last century.l 
The debate on whether a group or association of human beings has a 
"fictitious" or "real" personality has attracted protagonists on both 
sides, each pressing its view with vigour. The crucial questions which 
this discussion has thrown up are these: (1) to what extent ought 
legal theory and practice give recognition to a personality which 
can be ascribed to a group of individuals qua group; (2) to  what 
extent has the law actually given recognition to such groups? In this 
paper these questions will be examined, first in the light of a brief 
survey of the development of the theory of corporate personality, 
secondly in the context of the particular group entities which are 
known to English law. 

I I .  T h e  Historical Development of the Concept 

The concept of personality has given rise to major philosophical 
problems in the writings of those who have attempted to define its 
nature and its effects in social life. In literary usage, it originally 
meant the mask of the dramatic actor through which vocal effects 
were emitted; from this it came to mean the part played by the 
actor in a play.2 In Roman legal usage which was built upon or at 
least related to this meaning, personality meant the role played by an 
individual in society as a bearer of rights and duties. But, as Duff 
points out, the meaning of a "right and duty bearing unit" shaded 
imperceptibly into that of a human being (even though some human 
beings such as slaves did not possess legal per~onal i ty) .~ In the 
writings of the Neo-Platonic philosophers and Christian theologians 
the concept of personality received a much more penetrating 
analysis, and by the sixth century we find Boethius defining it as the 
"individuality of a rational being".4 However, the tensions which 
arose between the two meanings (i.e. human status, and status as a 
right and duty bearing unit or "entity" status) left their mark on 
Roman law. In  the latter's treatment of groups of human beings, 

*This is a slightly revised version of a paper delivered to a meeting of the 
Australian Society of Legal Philosophy in Sydney in October, 1963. The 
author wishes to express his gratitude for the comments of those who attended 
the meeting. 

1 .  See W. Friedmann, Legal Theovy (4th ed.  1960) Ch. 33; and G. SV. Paton, 
Textbook of Jurisprudence (2nd ed. 1951) Ch. 16. 

2. P. W. Duff, Pevsonality i n  Roman Priz'ate L a w  (1938) 3. 
3. Ibzd. 5. Paton, op. cit. 314. 
4. Cited I>. P. Derham, "Theories of Corporate Personality" in L. C. Webb 

(ed.), Legul Pevsonalil?~ axd Political Pluralism (1958) 13. 
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the  universitas-the thing as a  hole-received legal recognition 
and the way was paved for the legal recognition of entitirs other than 
the human p e r ~ o n . ~  

In  the Middle Ages, the horizon was extended and discussion 
revolved around the origins of authority in the political community 
of human beings (the cicitas)  and on the relationship between that 
body and the corpus mj~s t icz tm,  the C h u r ~ h . ~  The early period was 
marked by disputes between the Caesaro-Papalists who proclairncil 
the  Pope as the supreme ruler of Church and State and the bearer of 
thc "two s\i,ords" and the Conciliarists who sari- in their Jlovement 
a mcans to\vards the "democratization" of the Church. At a later 
stage, hon-cvrr, the Conciliar Movement itself became thc base for 
an attack on the Universal Church, the old Roman Empire gave 
m-ay to the nen- nation Statvs, and with Luther, the conception of 
the Godly civil ruler with autlic~lity in both religious and civil 
matters canie to the fore.' 

-1s C;ic,rke points out ,x  tlic theorists of the Middle Ages made 
little use of tllc, idea of personality in their study of society and the 
,croup'; of n.llic11 it \vas composed. Ho~l-e~rer, the professional la\\ yers 
- -  tllr 1-cgi5t.i and Canonists--did have a theory of groul) personality. 
'1'0 t l ie~n thc group \\-as a ficrsoni*jirta which consisted uf individuals 
hountl togcthtbr, it true, by a social purpose hut nevertheless 
\\.llich dicl 11ot have a i ' 0 1 l t l l f ~ ~  or V Z ~ T ~ S  of its 01~11. At a later stage, 
tlicl doctrillc~ of the social contract \\-hich purported to  explain the 
rc.l;~tiollbhip l~c.t\\-een tlic holders of pox-er and those subject to  it 
k i t  littic. room in a philosophy of political life for the plurality c.f 
grorlp5 or social institutions which comp~sed  s ~ c i e t y . ~  In  the xvurds 
ot (;it-rke, thc. theory led to the conc1ut;ion that  one ruler or Assembly 
nlrl.;t bt. tlw subject of Supreme I'o~ver and that  in the case of conflict 
tllc State i incorporate only in this on? man or this one Assembly. 
"For States n-ithin the States there \\-as thenceforth no room, and 
all the smaller groups had been brought under the rubric of 
Communes or Corp~rations."~o 

I t  was true that  these groups \\-ere regarded by some as haling 
certain privileges including jurisdiction over their members, I)r~t 
such rights n-ere derived from the consent of the ruler. The Statc 
was a societczs fierfecta, these groups socictiltes firizlatac. Such \\.ere 
the col2egia--the unions of two or more persons of likc s t a tus  a n d  

5. Duff, op. [it. 35 1.t sizy. 
6. See Generally 0. vorl (;i(.rkr, P i ~ l i t i c ~ r l  7'11r~o1~rr~s of 111~. . I l i ~ / d / ~ ~  I,<, ( ( ~ 1  

1. . I a i t l n  0 0 )  ; i t  I .  I I I o t  of I I ( I  I: 
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thc rnor-c comprehensive corfms and ztniz~ersitas such as the local 
corl~nlur~ity. Although the family had a basis in natural law it was 
also rc~garded as a sacietns @rivutu.ll There were some writers such 
as r\lthusius who attributed to  these communities a higher status. 
Althusius recognized within the State associations possessing certain 
rights of their own-the family, the fellowship, the local community, 
the province-each having power to  resist tyrannical attacks on 
their rights. But even though the group received some measure of 
recognition i t  remained a collection of individuals: the influence 
of the @evsona ficta of the Legists was still strong.12 

In the eighteenth century with the consolidation of the doctrine 
of sovereignty, the status of associations became precarious. This 
was especially the case in France. In  the debates of the French 
Convention antagonism on the part of those who espoused the 
doctrine of the sovereignty of the people was directed against any 
body which stood between the indi.i.idua1 and the State. Did not 
such groups destroy the unity of the nation? Since they existed by 
concession of the State, the State could abolish them, acquire their 
property and punish by death or imprisonment those members who 
resisted.13 

I t  is against this background that the issues debated by the 
jurists in the nineteenth century took shape. Gierke steeped in the 
Germanist tradition argued that the Iiomanism of Savigny, which 
held the u~zicersitas to be a personajcta, did not take account of the 
German Fellowship with its real communal life. In Gicrke's ~ i c ~ v .  
such groups had a status in law which was not derived fl-0111 State 
recognition or concession: the act of recognition merely had a 
declaratory function .14 

In the twentieth century, the realist theory was enthusiastically 
adopted in different forms, by Harold Laski in America,15 and by 
the institutionalists Hauriou and Renard in France.16 To Hauriou 
the social group or institution was "an idea of an undertaking or of 
an enterprise which is realized and which persists juridically in a 
social environment; for the realization of this idea an authority 
is constituted which procures organs to itself; and in addition, 
among the rulers of the social group interested in the realization 

11. Su tura l  L a w  and the Theory of Society 63. 
12. Ibid. 5 0 - i i .  
13. Ibid. 166-7. 
14. Gierke's doctrines arc suxnmarized bv Naitland in the Introduction t o  

Polltical Theories of the llliddle Age, kvii et seq. 
15. "The Personality of Associations" (1915) 29 Harvard L a w  Review 404. 

For a. recent discussion of Laski's \-iews see L. C. \Vebb, "Corporate 
Personalitv and Political Pluralism" in id. (ed.), 09 .  cit. supra n. 4, a t  
62 t't SPQ. 

1 G .  Thc Xvorks of these writers are exhaustively analvzed bv 1;. Hallis, 
Corporate Persolzalit,v (1934). 



Corporate Personality 42 1 

of the idea there are produced manifestations of communion directed 
by the organs of authority and regulated by procedural rules".17 
The phrase "persists juridically" is ambiguous. I t  may mean that 
the social group has received its legal status by an act of the State 
or that it exists by permission of the State (as distinct from some 
positive act). If this meaning is accepted the Institutionalist theory 
would have little practical effect. I t  may mean that a group exists 
in the eyes of the law from the very moment of its birth. This is the 
meaning which Haurioh has in mind for he considers that the 
determination by the State of the status of a group is of a declaratory 
and not constitutive nature.18 

The major effect of the teaching of the Institutionalists was 
t o  enipliasize the plurality and vitality of the groups making up 
human society-family, church, trade union, State. To the Institu- 
tionalists, these groups had a certain life of their own, a life deriving, 
as it were, from the natural order of things. Within and around this 
n a y  of life there develop rules of procedure and action which are 
inextricably tied to the purposes of the particular group. The law 
of thr  State must in sorne way promote these purposes by giving 
recognition to the above-mentioned rules. 

I t  is when a practical attempt is made to work out a basis on 
which legal personality ought to  be attributed to social groups and 
to construct a hierarchy of group functions that the Realists and 
Institutionalists face their greatest difficulty. In Gierke's theory, 
the State itself while it was the most comprehensive group was not 
sovereign in the sense that it controlled the activities of the other 
group" it had the function of superintending the purposes of the 
other groups and the legality of their activities.l9 However, as 
Friedmann suggests, in actual practice the recognition of such a 

- superintending function can lead and often has in fact led to a decline 
in the corporate autonomy of groups and to the resurrection of the 
L e ~ r i a t h a n . ~ ~  

In England, theoretical discussions of the nature of corporate 
personality were infrequent until Ilaitland's discussion of Gierke's 
theories. The reason, as hlaitland pointed out in his famous lecture 
on "Trust and Corporation" was that the Trust provided a means 
whereby a social group could effectuate its purposes without the 
need for direct intervention on the part of the State.z1 I t  was 

1 7 .  "La Theoric de ] 'Institution ct tlc la I:ondatiotlU (1!)25) No. 4 C'~r1iio.i 
de la .\Tozrr,~~lle Jouu~zee, 10. 

18. Sce C;. ( ; u r ~ i t c l ~ ,  "T.t.2 Idecs L1aitrc.ssrs tlc 3Ia11ricc~ Har~riou" (1!):11) 1 
.-frchir'es di' I 'hiloso~lrie dc 1)rort 135, at 191. 

I!). Friedmann, op c ~ t .  i f p m  n. I ,  at 1SS. 
20. Ibid. lS!I-!Kl. 
21. "Trust and ('orl)oratio11" in S C~~Zlcrfctl  1'rrpr.v.s (1!l1 1 )  321. 



1111-ou~li tllc oprriition of the trust principle that the life of unincor- 
~ ) o r ; ~ t ( ~ l  ;issociations recei\.ed legal recognition, although not legal 
l)c~rsoriality. Furthermore, it might be said, it was the empirical 
attitudc of English law which has saved these associations from the 
t\vin dangers of state control and an individualism which recognized 
only the status of particular human beings. 

In the succeeding pages we will examine the various forms of 
group life which have in some way or other achieved a status 
(whether corporate or non-corporate) in English l a w  At the same 
time we will attempt to ascertain to what extent legal theory has 
influenced or could profitably influence the rules of English lan- 
which apply to such groups. 

I l l .  The State 

h defined theory of the State is not to be found in English law. 
The mediaeval conception of the king as a corporation sole has had 
engrafted upon it a number of rules which specify the relations 
between the component parts of the governmental structure and 
rights of the citizen vis-a-vis the government, such rules deriving 
their force in large part from the common law. The notion of the 
corporationsole wasitself derived from ecclesiastical law and became 
part of English feudal theory. But the regal corporation sole was not 
itself a complete juristic person separate from the occupant of the 
throne: when a monarch died all commissions ended and it was 
necessary for litigation to be re -commen~ed .~~  

I t  may be regarded as unfortunate that,  with the demise of the 
doctrine of the divine right of kings and the establishment in its 
place of the doctrine of parliamentary supremacy, no attempt was 
made to create a juristic concept of the English State as a corpora- 
tion aggregate. As Paton points out, the virtue of this concept is that 
it emphasizes that the subjects are also members of the State.23 
I t  might be said that the concept of King-in-Parliament as the 
ultimate source of legislative power went some way towards closing 
this gap in English juristic theory, although it remains true that an 
omnipotent parliament can oppress the rights of the citizens just 
as much as an omnipotent monarch. 

On its foundation, Australia inherited English juristic theory 
on the nature of the State. Although the Commonwealth Constitu- 
tion, which wassuperimposed on the Constitutions of thesixcolonies, 
implicitly introduced a separation of Commonwealth and State 
legislative and executive powers, there was no grant of a specific 
personality to the component parts of the Australian federal 

22. See Paton, ( I F .  czt. suprir n .  1, at 279 e l  seq. 
23. Ibid. 282. 
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structure.24 Although Griffith C. J. made an attempt to construct a 
theory of separate Commonwealth-State personality in an early 
case decided by the High the doctrine of the indivisibility 
of the Crown was proclaimed in the Engineers' Case and the 
Commonwealth and States were regarded as agents of this indi- 
visible Crown exercising their powers in different localities and in 
different waysz6 And yet even the little logic that remained in the 
doctrine of the indivisibility of the Crown applied to a federal 
structure was subjected to severe testing when the courts were faced 
with the task of interpreting statutes which bound one and not the 
other agent of the Crown. In Gulson's Case Latham C.J. pointed 
out that the principle was of little assistance in a federal system such 
as Australia where the Commonwealth could sue a State, a State 
the Commonwealth and the State another State.27 

If we transfer the discussion to the international arena we have 
greater difficulty in accommodating the concept of indivisibility of 
the Crown. The member countries of the Commonwealth are recog- 
nized as separate states in international law. The formula devised 
at  the Imperial Conference of 1926 to explain the legal status of 
membership of the Commonwealth has been strained since the 
Second World War to encompass republics and a member country 
with its own monarch (Malaya). The Crown is now the symbol of the 
association of the member countries, the majority of whose citizens 
do not owe personal allegiance to the Queen.28 

What has been said draws attention to the legal inadequacy of 
the English theory of the State. In actual fact, the practical prob- 
lems of law and legal organization have been tackled in a pragmatic 
fashion and the rules which have emerged have, on the whole, pro- 
vided an eflective framework for the solution of the problems of 
government in a way in which has given due recognition to the 
rights of the citizens vis-a-vis the government. Thus the principles 
of ministerial responsibility, separation of powers and judicial 
review conduce to behaviour of governments which is in accordance 
with the "rule of law". There have also been faint intimations of 
criminal responsibility for acts of agents of the Crown, although 
the doctrine that the king can do no wrong, while modified with 
regard to civil actions, still stands in the way of the recognition of 
such respon~ibi l i ty .~~ 

24. Ihid. 280-81. 
2 5  ;l.fzmicipal Council of Sydney v. The C O ~ ~ I V I O I I Z E ~ I ~ U ~ ~ ~  (1004) 1 ( ' . I  .. 1<. 208, 

at  231. 
20. Anzalgamated Society of Engineers 2%. >ldrlardc Sfi.rrrrts11ip C I I .  ( l!)?O) 2H 

C.L.R. 129. 
27. (1944) 69 C.L.R. 338, at  350. 
28. See I<. I,. \Vhcarc, Co~lstitutio~zul Struelt~vc~ of the ('o~rrt)ro~~w~~rttltI~ (l!)(iO). 
29. See C a i ) ~  u. Doyle (1!146) 72 C'.I<.R. 409. 
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l'crllaps one of the most notable developments, not only in 
England and Australia but in other countries with different systems 
of law, which must be recognized in any discussion of the personality 
of the State, is the establishment of the public corporation as a 
body to perform functions which are not related directly to the ends 
of government but which are more properly performed by repre- 
sentatives of the "commonweal" than by private enterprise. These 
bodies occupy an intermediate status between that of the Crown 
and that of the company. In many cases these bodies are corpora- 
tions aggregate which are run along semi-business lines but which 
do not have the shareholding structure of the company.30 To a large 
extent dependent on the State, they nevertheless have a degree of 
autonomy in day to day activities which enables them to achieve 
goals which the official agents of the State, because of their organiza- 
tional structure, could not properly achieve. Their role may be seen 
as constituting a decentralization of the machinery of State and 
its embodiment in corporate entities which are administered by 
those whose technical competence enable them to better achieve the 
purposes and ends falling within the "charter" of the corporation as 
compared with the members of the Executive (and their staffs) 
whose r igd  procedures are more appropriate to the attainment of 
direct governmental purposes. 

Their existence reflects the development in the twentieth 
century of the conception of the rule of the State which sees that 
body as promoting and assisting in the attainment of social purposes 
which a nineteenth century society would have left to private 
enterprise. 

IV.  Private Corporations and Groups 

A. Companies 

Since the nineteenth century, English law has offered a simple 
means by which a group of private persons can attain corporate 
status. This is by the formation of a company under the Companies 
Acts. The company when formed has a legal personality separate and 
distinct from the individual persons who compose it although 
certain inroads into this doctrine have been made by the courts.31 

The social factors which led to the enactment of the Companies 
Acts are to be found in the belief that a group of individuals should 
be allowed to pursue an economic purpose as a single unit and thus 
reap the benefits bestowed by such status.32 At a later stage, limited 

30. See W. Friedmann (ed.), The Public Corporatio?~ (1954). 
31. See L. C.  Cower, Pr7nciples of Modern Company Law (2 ed. 1957) chs. 2, 

3 for an  analysis of the historical background. 
32. The effects of incorporation are set out ibid. ch. 4. 
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liability was also created by the Acts so that in the event of a liqui- 
dation the liability of the participants in the group enterprise was 
limited to the unpaid value of the shares heId by them.33 While 
incorporation was open to all groups irrespective of whether they 
were pursuing a direct economic purpose, the responsibilities 
enforced by the Act on those who formed and managed companies 
militated against the use of incorporation by bodies pursuing social, 
cultural, or sporting ends, although, where a large amount of 
property was involved, the device of incorporation was often used 
by such groups. 

AIthough the Companies Acts were designed to facilitate group 
activity, the decision of the House of Lords in Salomon v. Sa10rnon~~ 
recognizes the validity of the "one man" company where the 
beneficial ownership of all the shares resides in one person. I t  was 
accepted in that case that the court could not "pierce the corporate 
veil" in order to prevent the interests of creditors from being 
prejudiced by resort to the device of incorporation. A recent illustra- 
tion of the Salomon principle is Lee v. Lee's Air Farming Ltd.35 
where a wife was held entitled to compensation under Workers' 
Compensation legislation as against the defendant company for the 
death of her husband who was the controlling shareholder of the 
company and sole governing director.36 

In some fields, however, there has been a tendency on the part 
of the courts to pierce the corporate veil-to look beyond the formal 
features of incorporation and to ascertain who are the flesh and 
blood individuals responsible for the acts performed by the corpora- 
ti0n.~7 In cases where some fraudulent or improper conduct on the 
part of individuals is involved in hiding behind the screen of corpor- 
ate personality, the courts have intervened and treated the corporate 
form as a sham. One of the most recent examples is Jones v. L i p ~ a n ~ ~  
where the defendant agreed to sell land and chattels to the plaintiff. 
In  the interval between the signing and completion of the contract, 
the defendant transferred the land to a company which had been 
established ui th  a nominal capital of £100 and consisted of Lipman 
and a clerk from the firm of solicitors who were handling the matter. 
In  an action for specific performance by the plaintiff, the defendant 
pleaded that he was no longer able to perform the contract for the 

33. Ibid. 66-68. 
34. (189'71 A.C. 22. 
35. [ l96 l ]  A.C. 12. 
36. See also Tzxnstall 23. Ste~gnza>zn [ 1!)62] 2 \ Y . I . . l < .  1045; IIirrtk I'rior I (a i tdr~l  

v. Slatford [1053] 1 (2.H. 248, csp. at 2(i!l. 
35. See Gower, ofi. czt. ch. 10; 1:. J .  ( ' o l ~ n  ; ~ t l t l  ('. Sirnitis. " 'I.iltitlg t l l r  \'cil' 

it1 t h e  Company Laws of the 1iuropc;tn ( 'ont inrnt  " ( I!l( iJ) I 2  I ~ ~ l r ~ ~ ~ f r i l t r ~ ~ t r ~ ~  
and Comparative I,aw Quarterly 189, csp. a t  215.25. 

38. [I9621 1 \V.L.R. 832. 
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salc of the land owing to the fact that it had been transferred to the 
company. The court, in ordering specific performance by the 
company, held that it was a mere creation of the defendant, "a 
device and a sham, a mask which he holds before his face in an 
attempt to avoid recognition by the eyes of equity."39 In  the 
income tax field, too, the courts have on occasions treated one com- 
pany as an agent for another-the other's alter ego-for the purpose 
of the assessment of taxation on the profits of the company. In 
APthorpe's Case40 all of a New York company's shares were held 
by an English company. The business of the New York company was 
held by the Court of Appeal to  be that of the English company and 
therefore properly subjected to English income tax4'  Another 
example of the penetration of the corporate veil by the courts is 
found in cases decided on Trading with the Enemy legislation, the 
most famous being the Daimler Case42 where a company registered 
in England the shareholding of which was predominantly German 
was held to be tainted with an enemy character.43 

It might be said that cases of this kind lend support to the 
realist theory of corporate personality in that they recognize that 
the personality conferred by the State on companies can be pene- 
trated in order to  discover the real nature of the group life which lies 
behind it ,  although they do not support the extreme ~rersion of the 
realist theory which holds that the corporation has a mind of its 
own. There are cases, however, which are consonant n i th  this 
extreme version of the realist theory. Mention may be made of a 
group of cases decided by English courts in the 1040s-D.P.P. zB. 

Kent and Sussex Contractors Ltd.,*4 R. 3. I.C.K. Haulage Ltd.45 and 
Moore v .  Bresler Ltd.46-in which criminal responsibility was 
imposed on companies for offences involving wens reu which were 
committed by directors or senior officers of the companies. The policy 
which lies behind these decisions is to be found in the belief that the 
deterrent effect of the criminal law can only be realized by attribut- 
ing such responsibility to the company itself. Corporations which 
the courts have found guilty of illegal practices "may not know a 

Ibid. 836. 
80 L.T. 395. 
See Gower, u p .  cit. 195. 
Daimler  Co. v .  Continental T y r e  and Rubber Co. [1916] 2 A.C. 307. 
In  this case the policy lying behind the Trading with the Enemy legisla- 
lation could only be realized if the corporate veil were pierced. Compare, 
however, the decision of the High Court of Australia in Aus t ra l ian  
Temperance Assztrance Socletll L td .  71. Hozele (1922)  31 C.L.R. 290 where 
i t  was decided by the majority that the word "resident" in section 75(iv) 
of the Constitution referred to  natural persons only and not to companies. 
[1944] K.B. 146. 
[l944] K.B. 551. 
[I9441 2 All E.R. 515. For discussion of this and the previous cases see 
R. S. Welsh, "The Criminal Liability of Corporations" (1946) 62 L a w  
Quarterly Review 345. 
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prison wall or wear the broad arrow, but their goodwill suffers a very 
definite depre~iat ion".~~ With the increase in modem statutory law 
and regulations which impose penalties for the breach of revenue 
and finance provisions pertaining to transactions the majority of 
which are probably carried out by commercial entities, it can be 
said that such extension of criminal liability is j~s t i f iab le .~~ 

Perhaps the most interesting speculations as to the role of a 
theory of corporations in its wider sense arise from the discussions 
of the relationship between the private company and the public 
good and the extent to which control of a public nature ought to be 
exercised over the activities of the private company. In this respect 
the realist theory still has a vital role to play, for it throws emphasis 
on the fact that the corporate form derived from registration under 
the Companies Act should not be used in a way which would be 
detrimental to the interests of the shareholders who compose the 
company or to the wider interests of the ~ommunity.~Q Provisions 
in the State Companies Acts show an increasing concern for the 
interests of the ordinary shareholder in so far as he may be affected 
by irresponsible action on the part of directors of a company in 
which he has or takes ~hares.~O 

All such reforms make for greater internal "democracy" within 
the company while in the external sphere they point to a certain 
control of the activities of the company where the interests of the 
community are involved. In a wide sense such reforms may be said 
to embody the spirit of the realist doctrine; the corporate structure 
is viewed against a more comprehensive social background. 

B. Unincorporated Associations 

A question which has troubled both legislatures and the courts 
is the extent to which the activities of unincorporated associations 
ought to be subjected to judicial review. It  is these associations 
which the Realists (in particular, the French Institutionalists) had 
in mind when they claimed that social groups had a legal status 
independent of State recognition. I t  is no answer to their arguments 
to say that the law knows nothing of those groups which have not 
taken advantage of securing corporate status by registration under 
the Companies Acts or Associations Incorporation Acts51 Such 

47. Cited in Welsh, op. czt. 361. 
48. Sce P. C. Heery, "Corporate Criminal Liability--A Re-appraisal" 

Tasmatzian University Law Rezriew 677 ,  a t  083-84. 
49. This latter interest is the basis of the  proposcd licstrictive 1 

Legislation of the Common~vealth. 
50. See, for instance, section 126 [disclosurc of directors' sh;~rc~liolc 
51. Under the .4ssociations Act of South ,\ustrali& (No .  56 o f  1!)5(i) 

ilssociation Incorporation .\ct of \Vrstcrn '\ustr;~lia [ N o .  20 
social and cultural associations may IIV ir~corpor;ltctl. I;oI- ;in ill 
tion of the South X~rstralia:~ . k t  svc 01 l~'? I ' ~ ~ , + J Y I ~ ~ / , ~ I : I ~  .Ir/tr.I,s 
~lssoczutror~ r ~ f  Sozrtll :I ~r.s/raliutz I N C O Y ~ O J I I / I . ( ~  / It)-I!)] S. .\.S. I;. SS 

:19(;2) 1 

ractirc.h 

ings). 
;~nll  t l ~ , ,  
, f  IS!I:,I 
C I - ~ ) I . ( . ~ . I -  

I 'I,I,/, 
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rlearly is not the case In view of actions entertained by the courts 
in \vllicll a member claims some type of relief against the association 
to which he belongs. However, the general rule is that, in the absence 
of statutory authorization, the courts will not entertain a suit by an 
intlividual against the representatives of an association unless some 
civil or proprietary right is involved. But even if this interest is 
possessed by the plaintiff he will l~sually be unable to sue the 
association itself: the remedy will be by way of a representative 
action.S2 In  this section we will examine the legal status of two types 
of associations-trade unions and churches-which raise special 
problems. 

1. Trade Unions 

The original hostility of English law to organizations of work- 
men which \$,ere regarded as combinations in restraint of trade was 
mollified in 1871 with the enactment of the Trade Union Act.j3 
Although it was initially considered that the Act had a limited effect 
on the personality of the trade union, viz., that it empowered the 
union to hold property and to sue in its own name, the decision 
in the Taff Vale Cases4 showed that its effects were wider. In this 
case the House of Lords held that non-members could sue a union 
in tort in its registered name and recover damages against the 
common fund. Although the effect of this decision was weakened bj7 
legislative intervention soon a f t e n v a r d ~ , ~ ~  the wider implications 
of the Trade Union Act became apparent in 1910 in the Ostor?ze 
CaseS8 when the House of Lords held that a registered trade union 
could not validly impose a levy on its members to be used for the 
support of a political party. The basis of the reasoning of the Lords 
was that the Trade Union Act in conferring a quasi-personality on 
registered unions had by implication defined the purposes to which 
their funds could be devoted and the application of such funds to 
secure parliamentary representation was considered ,ultra vires 
the proper purposes of a union.57 More recently in Bonsor's Cases8 
the House of Lords has upheld the right of a member of a registered 
trade union to bring an action for damages for expulsion against the 
union itself and to recover damages from the common fund. The 

62. See D. Lloyd, Tlze Laze, relating to C'nincorporated Associations (1935); 
H .  A. J .  Ford, Unincorporated Non-Profit Associations (1959); Webb, 
article cited supra n. 15. 

53. For a discussion of the growth of the trade union in England see R. M. 
Martin, "Legal Personality and the Trade Union" in Webb (ed.) op. czt. 
supra. n. 4, a t  93. 

54. [19Olj *LC. 426. 
5 5 .  Trade Disputes Act 1906. 
56. [1910] A.C. 87. 
57 .  The effect of the decision was neutralized by the Trade Union Act of 

1913. 
58. jlY56: A.C.  104. 
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judgments of the individual members of the House are charact rized 
by different methods of approach, but a t  least two of them consi ered 
that a registered trade union was a legal entity.5B In Aus ralia, 
State statutes similar to the English Trade Union Act of 1871 
operate.60 But Australia has also a system of industrial arbit ation 
both in the Commonwealth and State spheres which has the effect 
of making a trade-union registered under these Acts much le s of a 
"voluntary" association than an English union and subjec s the 
internal affairs of such a union to a greater degree of scruti and 
control. In the compulsory arbitration system, the trade uni n has 
achieved a semi-public status.61 

I t  can be seen therefore that by a process of legisla 
tion and judicial interpretation the registered tra 
become a legal entity. Does the status which it has a t  
strate the influence of corporate theory whether fictio 
Both schools could in this respect assert the infl 
theories. The fictionists might say that this status ha 
State intervention (either directly by legislation or indir 
judicial interpretation) and that behind the corporate 
merely a collection of individuals. The realists might 
State recognition is merely declaratory, that soci 
thrown up the trade union as a real group person, 
vention by the State is merely a stage in the deve 
group life of such a body. 

2. Churches 

iZ church is regarded by the law as a voluntary 
individuals and not as an entity in itself. The trust 
here as in the case of 
property of the church to a trust for 

The English case of Oz~ertoutt v .  
the Australian case of TVilde zl. 
the unsatisfactory role which 
the doctrines of a living and 
These cases are also held out 
tion of the realist theory in 

59. See E. I. Sykes, Strike Law in Australia (1960) 231. See 
v. liJzlliu?ns (1959) 103 C.I,.R. 30, a t  52-3. Ho.~\.cvrr, in this 
was held tha t  the 0sl)orne doctrine \\as not applical~lr 
registered under the Cornmotl\\ealth .\rl)itration .\ct. 

60. Sykcs, op.  cit .  234 rt  s ~ q .  
61. See generally 0. I<. dc Focnandcr, Trade  L T t z i o ~ ~ t s r ~ ~  ill .1 ~ r s t ~ i  
02. See Maitland, Introductio~i to Gic-rkr's Pol~ t i cu i  7 ' l i ~ ~ o v 1 ~  I ! / '  

,4ge xxxix. See also L'iggis, Clrltrcl~cs 1 1 i  ill(, A l i ~ d l , v ~ ~  Slirtt,. 
63. [1004] A.C. 515. 
04. (1948) 78 ('.I..l<, 224. 
0 Scc \V(.bl~, article citc-(I srrpvcr n. 15, at  1S i,t .>r,i/. 

also l i z r r s l , ~ ~  
late-r cast. i t  
to 11nion 

1 t r 1  ( I ! l ( i l ) ) .  
11,. , I l t r ld l~~ 
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sucll as hfacyz~r.t.rl 2'. F~a~lic l ton66 recognize that a member of a 
church group (or at least a clergyman) has rights vis-a-vis that 
bocly, although not going as far as recognizing the church group as 
an entity. 

In Australia the various State legislatures have intervened to 
prevent the Overtou~z principle from interfering with the adoption 
of new constitutions by churches. Recently, the Church of England 
Constitution agreed upon by the various dioceses of the Church in 
Australia has been given statutory force in the States so far as the 
holding of property is concerned, thus allou,ing the Church to hold 
property for the purposes described in the Constitution even though 
these might differ from the original purposes for ~vhich some Church 
of England property was held. 

Although legislative intervention in the field of church relations 
has not conferred any "entity" status on such bodies, it has at least 
gone some way towards a recognition of corporate status so far as 
the property of some churches is concerned. But here again the 
fictionists and realists will both see in this intervention support for 
their particular theories. For the rest, it may be pointed out that the 
Associations Acts of South A ~ s t r a l i a ~ ~  and Western Australia6& 
include within the lists of associations capable of registration 
churches and chapels. I t  may be argued, however, that incorporation 
under these acts subjects the associations thus registered to certain 
controla9 with the consequence that bodies such as churches may 
consider that even the minor benefits of registration under the Act 
are outweighed by the freedom of action which they retain as 
unincorporated bodies. '0 

I t  is clear from an examination of both case law and statute 
law from which the principles of English corporation law may be 
derived that no one theory, fictionist or realist, has triumphed 
although it would be true to say that the former theory has until 
recently exerted a greater influence. Where the group or association 
has attained corporate status under statute, the courts will usually 
decline to go beyond the corporate form except where more para- 
mount principlesof justice or public policyrequire it todo so. Likewise, 

66. (1910) 8 C.L.R. 673. 
67. Associations Incorporation Act 1956-57. 
68. .issociations Incorporation :kt  1893 (as amended). 
69. In respect of changes of name or objects and the forms of transacting 

business. 
70. I t  may also be pointed out that in Queensland the Religious Educational 

and Charitable Institutions Act of 1861 provides for the incorporation 
of the holders of offices in institutions of this nature by Letters Patent 
issued by thc Governor with the advice of the Executive Council. 
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where such corporate status has not been attained, the 
usually be regarded merely as a collection of individuals. 
again principles of justice and public policy may 
court recognize that a group has "entity"status 
stances. In the case of the trade union such 
years overshadowed opposing 
theory. In this respect, too, 
legal status of these 
that the term 
describe their true nature. 




