
THE CONCEPT OF "INJURY" IN COMMONWEALTH 
EMPLOYEES' COMPENSATION LEGISLATION 

"Modem law seems unable to  adopt tests of liability that 
consist in simple external occurrences, plain and objective; the law 
persistently turns to criteria involving causation."' 

I t  will be submitted here, that however inelegant the drafting 
of Commonwealth Workers Compensation legislation, the amend- 
ment to the act2 which substituted the disjunctive "or" for the 
conjunctive "and" ('arising out of or in the course of') had the 
effect of removing all causal connexion with the employment. 
Henceforth any worker who suffered an injury by accident during 
working hours and at  a place where he was pursuant to his employ- 
ment became entitled to compensation. In other words the act 
now required only a temporal and spatial concept. 

The inability of "modem law" to adopt an objective test of 
liability divorced from causation springs partly f ~ o m  an inability 
or unwillingness to cut the Gordian knot which ties a responsibiiity 
positivi juris arising out of the relationship of Master and Servant 
t o  concepts ex delicto, and partly from the unnatural love of the 
determinists for the scholastic theories of causation, which conditions 
them into resolving, automatically, any given event into its preced- 
ing causes. The very idea that "in the course of" could actually 
mean "in the course of" was heresy. Although the great battle in 
1960 of Kavanagh v .  The  Commonwealth3 saw the defeat of this 
school, the victory was narrow [3 : 21 and the result confusing. 
"Modem law" won but it did not triumph. 

The inherent difficulty of defining "injury" becomes at  once 
apparent when we realize that no single draftsman has yet succeeded 
in defining it without including the term to be defined. Indeed the 
draftsman of the Commonwealth Act ventures no further than 
declaring "injury" to  mean "any physical or mental injury and 
includes the aggravation, acceleration or recurrence of a pre-existing 
injury". (s. 4). Neither "accident" nor the composite "injury by 
accident" is separately defined. 

I t  had for long been assumed that the inclusion of "accident" 
constituted a qualification on the meaning of "injury" in that it 

1. Per Dixon J .  Hetherington v .  Amalgamated Collzerzes of W.A.  62 C.L.K.  
317 a t  332, a case dealing with Workers Compensation. 

2. Xo. 61, 1948, s. 4. 
3. 103 C.L.R. 547. 



required the presence of something accidental, fortuitous or u ex- 
pected. Thus in Hensey v. White4 for example, the deceased w ilst 
attempting to turn a wheel which had become stuck, suffer d a 
fatal rupture of the small blood vessels due to excessive strai ing. 
His widow's claim was dismissed on the ground that, as the dec 

hence no injury by "accident". 

I s e d  
had deliberately turned the wheel, there was no fortuitous e ent; 

In Fenton v.  Thorley5 however, it was held that "acci nt" 
wherever occurring in the Act was used in its ordinary and po ular 
sense, meaning no more than an unlooked for mishap or unto ard 
event which was not expected or designed. 't 

"A man injures himself suddenly and unexpectedly by 
all his might and all his strength and all his energy into his 
doing his very best and utmost for his employer, not 

deliberately, and there was an entire lack of the 
I cannot think that that is right. I do think 

shift a burden which might 
the shoulders of their  comrade^."^ 

Subsequently, in Clover Clayton & Co. Ltd. v.  H 
majority of the House of Lords held that a workman, 
previously suffering from an aneurism in so advanced a 
it was liable to burst at any time, nevettheless suffe 
by accident when his aneurism burst due to the ordina 
tightening a nut with a spanner. Yet, as late as 1940 
possible to submit that a seaman while serving on his 
ship which called at  West African ports where he was ex 
infection from yellow fever from which he died, did 
"injury by accident" since the risk was one of the area 
emp l~ymen t .~  This argument however was firmly rejec 
held that though the risk may be common to the entire 
tion, it does not disentitle a worker to  compensation if i 
larcaseit arises out of the employment. This has also b 
expressed by Dixon C. J. 

"Had it not been for the employment the injury by a cidrnt 
would not or might not have been sustained, or negatively by saying I 

4. [1'300] 1 9.B. 481. 5 .  [1903] j \ . C ' .  443. 
6. Per Lord hfacnaughten at p. 447. 
7 .  [I9101 A.C. 242 
8. U O T I E Y  A ' u u ~ g u t ~ ~ n  CO. Ltd. v. Isuhellu C ~ u i g  [1!)40] .\.('. 1!)0. 
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that tlie injury by accident must not be one which occurred inde- 
pci~dcntly of the employment and its  incident^."^ 

I t  was only after the semantic facade had been stripped away 
from "accident". removing fiom it the "abnormal", the "unex- 
pected", and the "unlooked for" that the deep inner significance 
of the word "in" was revealed. 

One might perhapi have been forgiven for thinking that if a 
worker sustained personal injury by accident whilst at his place 
of employment and during working hours on an ordinary working 
day it was sustained in the course of his employment. Indeed in 
Dover Navigation Co. Lid. v .  Isabella Craig Lord Wrightlo said: 
"Nothing could be simpler than the words 'arising out of and in the 
course of the employment'. I t  is clear that there are two conditions 
to be fulfilled. What arises 'in the course' of employment is to be 
distinguished from what arises 'out of the employment'. The former 
words relate to time conditioned by reference to  the man's service, 
the lattel to causality. Not every accident which occurs to a man 
during the time when he is on his employment, that is directly or 
indirectly engaged on what he is employed to do, gives a claim to 
compensation unless it also arises out of the employment. Hence 
the section imports a distinction which it does not define". 

When the cumulative test was thus converted into the alterna- 
tive so that on11 one condition became a necessary element in the 
worker's right to  compensation, nothing, one would have felt, stood 
in the way of attribtiting liability to the employe1 for d l  injuries 
by accident which occurred during and at the man's employment. 
However, in Ockenden's casell the above passage received the follow- 
ing gloss. "But it cannot be thought that his Lordship intended to 
suggest in the earlier part of this passage that all accidental injuries 
sustained by a wo~ker at his place of employment must, by virtue 
of that tact alone, be taken to be sustained 'in the course of his 
employment'. Still less did he mean that a sudden physiological 
change produced by the inevitable course of a progressive disease 
and in no way related to  any incident of the employment, could be 
so regarded". 

It is not proposed to examine in detail the historical develop- 
ment of "injury by accident" and "arising out of and in" under the 
English acts mainly because in the writer's view these cases have 
little, if any, bearing in the Australian scene in view of the radical 
amendments which the States and the Commonwealth have seen fit 

9. Kavanagh v. The  Commonwealth 103 C.L.R. 557. 
10. [I9401 A.C. 190 at  199. 
11. The Commonwealth v .  Ockenden 99 C.L.R. 215; at pp. 221-2. 



"Following a practice 01 custom known to his e 
worker left the job upon which he was working to go fr 
of his employer's premises to  another during his emp 
in order to procure hot water for tea for the midday me 
and his fellow-workers; he was doing this for the pu 
conveniently supplying them with the hot water whic 
habitually provided, generdlly as a matter of statut 
sometimes without that compulsion but in like case. 
way to the employer's boiler containing the hot 
injured by a motor-car on a road on the employ 

The Supreme Court of Western Australia, on a 
the worker's claim on the basis that the obtaining 
not incidental to an obligation to his master pursua 
of employment and did not arise "in" the cours 
Court, after an extensive review of English cases, 
conclusion, stating that the authorities show that 
in the course of the employment describe a condi 
fied if the accident happens while the workman 
in the exercise of his functions although it is 
adjunct to or an incident of his service. 

In passing, it is interesting to  note that 
reported) nor the court adverted to the possibili 
ments to the West Australian Act may have re 
of causation from the requirements of the Act. 

to  pass.12 I t  is the writer's contention that all English decisions 
decided on the unquestionable assumption that the Act 
a causal connexion between the injury and the employmen:. 
other sort of injury was ever discussed for the simple reason 
was wholly and entirely irrelevant. "In our view" said Scot.: 
in Wilson v .  Chatterton13 "it is dangerous and misleading to 
that substantive provision up into bits, then to attempt to 
the meaning of each bit, and finally to  add---or fail to add-t1.e 
together in order to get the meaning of the whole". I t  is 
dangerous to  engage in this judicial jig-saw when the bits are 
from a different puzzle and applied to  a new framework 
they do not fit. Having said this, it is proposed to launch 
examination of the Australian Cases. 

The first time the High Court had to consider the effect 
alternative condition was in Pearson v .  Fremantle Harbour 
a case arising under the West Australian Workers' Compe1.sation 
Act which for present purposes was identical with the 
wealth Act. The facts, taken from the headnote, are as 

12. This has been done with great schvlarsl~ip 1)y I i .  .\. J .  1;orcl "Injury 
L\ccident" 1949 Res Judicatae 160. 

13. [I9461 K.B. 360 at p. 367. 
14. 42 C.L.R. 320. 

were 
predi,ated 

No 
tnat it 

L. J. 
break 

asc~rtain 
bits 

c.oubly 
taken 
where 

illto an 

of the 
i'rust,14 

Co:nmon- 
fol1~pws:- 



4:Hi 7'11~. (Jttizv-rsity of Quee~zsland Law Journal 

, . 1 his case was followed by Witt ingham o. T h e  Commissio~zer for 
I t 'r trh' t~j~s  (11..,1 . ) . ' W e r e  the worker was strolling in his luncheon 
I ~ r r ~ , ~ k  through a recreation ground owned by the employer. He was 
liit by a cricket ball and lost an eye. He was held not entitled to  
succccd. I'er Rich and Starke J J. since the luncheon hour constituted 
a break i11 the employment. Per Dixon J, because the injury occurred 
at  a place where the employee was not "doing something which is 
part of or incidental to his service".l6 "Rut all that can be said of his 
presence in the yard a t  the place where he was struck is that,  if he 
had not been an employee, he would probably have been elsewhere. 
. . . In fact his presence there contributed nothing towards and was 
in no way involved in the performance of his duties."17 Evatt  J. 
(dissenting) adverted for the first time to the possibility that English 
cases may not provide the entire answer. "Kow the obvious purpose 
of the Western Australian Act is to extend the class of occasions in 
which compensation is to  be available to an injured worker. The 
disjunctive form of expression used in sec. 6(1) necessarily postulates 
that there are cases in which the injury is sustained "out of" the 
employment although not "in the course of" it. I t  follows that 
English cases, where the definitions of the words "out of" and "in 
the course of'' have been attempted in the light reflected from the 
existence of the double condition must be used with nice 
discrimination. "18 

In the result his Honour concluded that the extension of liability 
under the Western Australian Act embraced risks incurred during 
luncheon breaks of the instant kind, hence the injury arose "out" 
of the employment. McTiernan J. (dissenting) held that the employ- 
ment was not broken during the recess, that the worker when 
walking in the yard was doing something "adjunctive or incidental 
t o  his employment".lg Hence the injury arose "in" the course of 
his employment. 

I t  is the judgment of Dixon J. which is of the greatest interest 
since he felt that there was insufficient connection between the work 
of an iron machinist being hit by a cricket bail whilst walking in a 
yard during a luncheon break, to  render it incidental to his services. 

His Honour relied on a single decision of the House of Lords- 
Charles R .  Datlzdson & Co. v .  M'Robb or Officer.20 11n this case, a 
ship's officer, whilst returning from shore leave, fell from the quay 
into the water and was drowned just before attempting to board his 
ship. The majority held that his widow was not entitled to succeed.] 

"It has been said that in Charles R. Davidso?~ 11. M'Rohb a 
decision was given upon the words 'in the course of the employment' 
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which is final and that it only remains to apply it in other cases. 
Its application, however, has not proved simple. There can no 
longer be any doubt that the accident must happen while the 
employee is doing something which is part of or is incidental to  his 
service. I t  is another matter to  be sure what is included within this 
c~nception."~l 

Whilst it is true that Lord Dunedin said "In my view 'in the 
course of employment' is a different thing from 'during the period 
of employment'. I t  connotes, to my mind, the idea that the workman 
or servant is doing something which is part of his service t o  his 
employer or master".2e Similarly Lord Atkinson stated "The words 
'arising out of' suggest the idea of cause and effect. The words 'in the 
course of his employment' mean I think, while the workman is doing 
something he is employed to do".23 Yet it is submitted again, this 
case can have no relevance to  an examination of our local statutes. 
This is borne out by Viscount Haldane who stated that "in order to 
come within the statute, an accident must not only occur 'in the 
course of', that is to  say during actual employment, but in addition 
must arise 'out of' it. In other words, there is required to be shown 
something in the nature of a causal relation between accident and an 
order expressed or implied, given by the employer.24 . . . I t  is not 
necessary . . . to consider whether the accident in the present case 
can properly be said to have arisen in the course of the employment 
as required by the second branch of the condition which the statute 
imposes. (Since it was held not to have arisen out of i t) .  . . . At some 
time this question will need consideration when it arises in a definite 
form." 

I t  may therefore be doubted whether this case gave a definitive 
and final decision on the meaning of the words 'in the course of the 
employment'. This is further emphasized by the statement of Lord 
Dunedin (which is never cited in Australian Cases) to  the effect that 
"the addition of the words 'and in the course of' are meant in some 
way either to  qualify or further explain the words 'out of'. My own 
view is that they do the latter. I t  is in one sense difficult to imagine 
that there could be any injury held as arising out of the employment 
which would not also be in the course of the employment. But it 
may well be that the determination of the question whether a t  the 
moment of the injury the workman was in the course of his employ 
ment may go to  solve the question of whether the injury arose out 
of the employment."25 

His Lordship arrived at  the above conclusion aftei analysing a 
hypothetical example which he posed as follows: 

21.  46 C.L.R. 29. 
22. [1918] .4.C. 321. 
24. [1918] A.C. 317. 



"1,c.t mtX instance the case of the domestic servant who is run 
o\.c.r ill the street. Given but the two facts that the man is, e.g., a 
butlcr, ;111tl that hc is run over in the street, you would not be able 
t o  tlccitl(x \vl~cthcr the injury arose out of the employment or not. 
'l'l~c facts are consistent with either supposition. But given the 
further fact that either ( I )  he has been sent by the mastel on a 
message, or ( 2 )  that he is enjoying an evening out, then you can 
determine whether he is in the course of his employment or not, 
and from that, if being run over is one of the inherent dangers of the 
street, you will be able to determine whether the injury arose out 
of the employment or not". 

I t  will be seen that Lord Dunedin was prepared (obiter) to 
accept that a servant, sent out into a street in the course of his 
employment and there injured, was injured in the course of his 
employment, because he was temporally and spatially at  a place 
pursuant to his employment. He had thus passed the first hurdle 
of, what could be described for want of a better expression, the 
inchoate right to  compensation, which became complete on proof 
that "being run over is one of the inherent dangers of the street". 

I t  was this second hurdle, and only this second hurdle, which 
qualified this injury as arising 'out' of the employment. In so far as 
this case is authority for the meaning of 'in the course of', it would 
seem to show that it is enough for the injury to occur in the employ- 
ment referrable to time and place. The question, whether the 
employee was injured 'in' his employment is satisfied if the answer 
is in the affirmative to the two questions (a) Was he injured in work 
ing hours? (b) Was he injured a t  a place where he was pursuant to 
his employment? Put in terms of the hypothetical example posed by 
Lord Dunedin. 

(1) The servant was run over in the street. 
(2) The servant was in the street pursuant to his employment. 

(3) He was therefore injured 'in' the course of his employment. 
To be entitled to compensation (under the English Act) he must 

prove in addition 

(4) The risk of being run over was one of the inherent dangers 
of the street. 

(5)  Hence the injury arose 'out' of his employment. 

Having satisfied (3) and (5)  the worker becomes entitled to  
compensation. 

Thus 'in' the course of is satisfied by any conjunction of circum- 
stances which occur while the worker is discharging his duties. 
Thus the question can be put in this form: 

Was the "injury associated with, though not necessarily caused 
by, some external incident and (was) the incident, in turn, associated 
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\lit11 the duties which the employee was required to perform or with 
an activity thought to be incidental to his emp l~y rnen t "?~~  

I t  is submitted that however true this may be of the English 
requirement which commenced, as indeed it had to, with a search 
for a causal bridge to link the injury with the Act, it introduces 
an unessential causal element into the Australian Act which has 
eliminated such requirement by amendment. I t  follows that the 
writer, with the greatest respect, is unable to accept the reasoning 
of Dixon J. in Witt ingham's  Case and a number of subsequent 
observations of the High Court which in reliance on Charles R. 
Davidson v. M'Robb or Ofjicer looked for some natural incident 
connected with the class of work in which the injured workman 
was engaged.27 

[In parenthesis, it may be added that the majority of the High 
Court in a recent decision28 took a more liberal view of what was and 
was not within the scope of employment and held-on inhstinguish- 
able facts-that injury by a cricket ball during a luncheon break 
was sufficiently 'incidental' or 'ancillary' to the employment to  
come within the Act.] 

Next came the case of Hetherington v. Amalgamated Collieries 
of ?$'.A. Ltd.29 Here the facts, taken from the headnote, were as 
follows :- 

"The body of a worker who followed the occupation of a miner 
was found dead during his working hours in a roadway between the 
coal-face where he had been working and the surface of his 
employer's mine. The worker was in the act of returning to the 
surface, and immediately prior to his death had ascended a series 
of steps sixty yards in length and walked along an incline thereafter 
for about one-quarter of a mile to  the place where his body was 
found. Post-mortem examination disclosed that his coronary artery 
was in an advanced state of arterio-sclerosis and that an occlusion 
or obliteration of that artery caused his death. On a claim by the 
wol ker's widow for compensation under the Workers Compensation 
Act 1912-1934 (W. A.) the magistrate found on the medical evidence 
that the worker was likely to die a t  any time as a consequence of 
the disease but that the exertion w-hich he had undertaken and the 
condition in which he had been immediately prior to his death had 
cont~ibuted to  or accelerated his death." 

The Western Australian Act, i t  will be recalled, had already 
been amended to the alternative form. The local court found that, 

26. Per Taylor J .  Iiavatzagh v. T h e  Commonw~al t k  109 C'.L.IZ. 567. 
27. See c.g. South Mait land Rai lways Pty. Ldd. 7 , .  Jnmc,s 67 ( ' . l , . l i .  -I!)(;, 

Wzitnphrf j ,  Earl L td .  71.  Speecklrv 84 C.I,.T<. 121;. 
28.  7'hi3 Commonwealth v. ~~~~~~r 107 C.l,.li. 353. 
29. 6 2  C,12.R. 317. 



though there was no unusual or specific strain on the day the 
dcccascd mct his death, nevertheless the ordinary incidents of his 
employment did in fact contribute to the worker's death. This 
finding was attacked on appeal to the Supreme Court of Western 
Australia, and, it was argued (successfully) that even accepting such 
finding it did not disclose 'injury by accident'. On appeal to the 
High Court, the original determination of the magistrate was 
restored, the High Court concluding, after an extensive review of the 
English authorities, that a physiological injury of the instant kind 
and on the instant facts constituted "injury by accidentUand, as it 
was conceded that the injury arose 'in the course of' the employ- 
ment, the Applicant succeeded on this finding. I t  is submitted that 
this case raised little, if any, novel ground save and except perhaps 
that a coronary occlusion was held t o  constitute an 'injury by 
accident'. However, in view of the finding of the primary tribunal 
that the exertion of the deceased in his employment had precipitated 
his death, i t  is, in the writer's opinion impossible to say that the 
High Court's finding was made independently of that determination ; 
though it  should be noted that the Privy Council, in a case to be 
discussed next30 when referring to Hetherirtgto?~'~ Case stated: 

"But the judges of the High Court made an elaborate examina- 
tion of the authorities, and it was pointed out for the appellant that 
if they had thought that an external event was unnecessary and that 
a sudden physiological change by itself could be an injury by acci- 
dent it would have been much easier to decide the case on this 
ground. That may be true, but their Lordships cannot infer from 
it that any of the judges had formed a definite opinion that a sudden 
physiological change by itself could not be injury by accident."31 

I t  is submitted with respect, that, however true the above may 
be of the other judges, it is clearly wrong if applied to the judgment 
of Dixon J. Nor does this finding attain any added stature when it is 
remembered that the Western Australian Act contains no inde- 
pendent definition of the term "injury", so that Hetherington's Case 
may have little bearing on the interpretation of an act, which not 
only purports to  define "injury" but, by separate and express 
definition of the term "disease" has inlpliedly excluded disease from 
the ambit of the term "injury by accident", or, as in New South 
Wales, where disease is included in the definition "injury" with the 
qualification that the disease must be contracted by the worker 
in the course of his employment and to which the employment 
must be a contributing factor.32 

30. James Patrzck & Co. Pty.  Ltd. v. Sharpe [1955] A.C. 1. 
31. [I9551 A.C. 18-19. 
32. See Slazengers (Aust.) Pty.  Ltd. v. Burnett [1951] A.C. 13; Darllng Island 

Steaedor~ng and Lzghterage Go. Ltd. v .  Hussey 102 C.L.R. 482. 
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This then brings me to James Patrick & Co. Pty. Ltd. v .  S h ~ r p e ~ ~  
a decision of the Privy Council on the Victorian Act which provided 
inter alia that 

"An injury shall be deemed to arise out of or in the course 
of the employment if the injury occurs-while the worker 

(i) is present at his place of employment ; or 

(ii) is travelling between his place of residence and place of 
employment. 

'Injury' means any physical or mental injury or disease 
and includes the aggravation acceleration or recurrence of any 
pre-existing injury or disease as aforesaid." 

The Judicial Committee held that death due to  auricular 
fibrillation (a condition in which the auricles of the heart cease to  
contract rhythmically resulting in irregular and inco-ordinate heart 
beats both in force and frequency. The cause is obscure.) on a pro- 
tected journey, although in no other way referrable to  the 
employment was nevertheless 'injury by accident'. 

I t  is customary to dismiss this decision as having no relevance 
t o  the Commonwealth Act since "in that case the Judicial Committee 
was concerned with legislation which contained an unusual definition 
of 'injury' ".34 

This view overlooks one important aspect of the Privy Council's 
decision. Thus it is of considerable significance that their Lordships 
refused to accept the alternative submission of counsel for the 
Employer to the effect that, though the Act may have semantically 
changed the cumulative 'out of and in' to the purely temporal 
relationship between injury and employment, nevertheless the 
retention of the term 'injury by accident' indicated that it was 
intended to retain the common law meaning of that term. 

"It is not easy to determine from the authorities whether any 
precise meaning had become attached to the words 'injury by 
accident' taken by themselves because it was never necessary to 
consider those words in isolation from the whole phrase 'injury by 
accident arising out of and in the course of the employment'. In a 
number of passages cited by counsel for the appellant the words 
'injury' or 'accident' or 'injury by accident' may appear to be 
interpreted in the sense for which the appellant contends, but in a t  
least most of those passages it appears to  their Lordships that there 
was no intention to consider these words in isolation and that what 
was really being considered was the meaning of the whole 

33. [1955] A.C. 1. 
34. Curnrrzorzu~ealth e' .  Ockcndrzrl 99 C.T,.H. 221. Scc also 1x.r I'~illag;u. J . 

103 C.I..R. 588 at 596. 



'l'lic,ir I2ol-tlsllips a t  titudc) on this: question was furthcr uncler- 
li~icd wlicn, in rc~fctrring t o  Hetlzeringtorc's Cases6 they stated, as 
~)rc'viously iiotctl, that tlicy could not infer that the High Court 
"liad fornlcd a dciinite opinion that a sudden physiological change 
11y itself could not be an injury by a~cident" .~;  

Thus, it is submitted that, whilst Sharpe's Case is restricted, 
in terms of precedent, to the interpretation of the special provisions 
of the ITictorian Act, it is nevertheless highly persuasive for the 
proposition that a physiological injury internal to  the worker and 
due solely to autogenous causes may nevertheless be "injury by 
accident" in all cases where such injury need no longer arise out of 
and in the course of the employment. 

And so, at  long last, we come to the leading case of Ockendetz v. 
The  Commonwealth.38 Here, a worker who had been engaged in the 
Australian Navy as a naval airman, Lvas, during a routine medical 
examination, found to be suffering from heart disease, viz. a mitral 
murmur due to aortic regurgitation and thickening of the heart 
muscle and enlargement of the left ventricle. It iq,as held that the 
worker's condition "was the result at  the time, of cardiac damage 
initially sustained in the course of an attack of rheumatic fever 
during . . . childhood or early ado les~ence" .~~  

The Court, after referring to Sharfie's Case40 said : 

"But the decision does not justify acceptance of the same view 
in cases where it must be established that the so-c:~lled injury by 
accident arose in the course of the worker's employment. In huch 
cases the traditional view must still prevail that a physiological 
change, sudden or otherwise, is not an injury by accident arising 
in the course of the employment unless it is associated with some 
incident of the employment. Indeed to hold otherwise would be to 
strip the word "accident" of all meaning by treating as such any 
distinct physiological change which is nothing more than the sole 
and inevitable result of the ravages of a disease. Such changes, even 
if they can be called accidents, occur not in the course of the employ- 
ment, but, it may, perhaps be said, i n  the course of the disease. 
Accordingly, for the purposes of the Commonwealth Employees' 
Compensation Act it is still true that n worker does not suffer 
personal injury by accident arising in the course of his employment 
where he suffers, at  his place of employment, a sudden and distinct 
physiological change as the product of the inevitable development 
of a progressive disease from which he is suffering and where such 
change can in no way be attributable to or associated with some 
incident of his empl0yrnent."~1 

36. 6% C.L.R. 317. 
38. !I9 C.I,.R. 215. 
40. ' 1955J ,.I.<'. I ,  

37 .  [I9551 X.C.  19. 
:%!I. !ID C.L.R. 320. 
41 !)!I C.L.R. 223-1. 
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In giving judgment for the employer, the High Court held, or 
appeared to have held, not only that a sudden physiological change 
occurring during-but not associated with some incident of-the 
employment was not an 'injury by accident', but in addition denied 
that "all accidental injuries sustained by a worker a t  his place of 
employment must, by virtue of that fact alone, be taken t o  be 
sustained in the course of his e m p l ~ y r n e n t " . ~ ~  

For the reasons advanced before, the writer contends that both 
these propositions are unsound. 

Dealing with the first proposition; it is submitted, with respect, 
that the statement is far wider than necessary on the facts of that 
case. The claim was doomed ab initio since the applicant was unable 
to point to any physiological change occurring on a particular 
day in the course of his employment which was capable of being 
marked out as a separate definable step in the progress of his 
disease, so as to qualify as 'injury' within the meaning of the Act, 
which includes the aggravation, acceleration or recurrence of a 
pre-existing injury. In other words, on theevidence,nothing dramatic 
occurred in the employment. Furthermore, the worker's claim that 
his rheumatic heart condition "developed" during his term of service 
was not supported by the evidence. 

If the High Court intended to suggest that in all claims one must 
look for some 'incident' of the employment which is causally related 
to the injury ["indeed to hold otherwise would be to  strip the word 
'accident' of all meaning"] it is submitted that this is, with respect, 
an attempt to resuscitate the old and discredited concept raised in 
Hensey v .  Il/hite43 which required the presence of something acci- 
dental, fortuitous or unexpected. This view is neither consistent 
with Clotler Clayto~z & Co. Ltd. z.. Hzighcsu nor with a number of 
decisions of the House of Lords a-hich have held that a definite 
physiological change for the worse can constitute 'injury by acci- 
dent'. These include Falmouth Docks and E~zgi~zeeri?zg Co. 21. T ~ e l o a r ~ ~  
-sudden death from heart disease; Pnrtridge Jones and John Patolz 
Ltd. tl. J~mes~~-dea th  fiom heart failure; Tl'alker z'. Bairds a?zd 
D a l r n e l l i ~ z g t ~ ~ ~ ~ ~ - d e a t h  from a sudden chill ; Tl'alki~tsha:~' v. Lochgrlly 
Iron and Con1 Co. Ltd.48-death from sudden cardiac insufficiency; 
Fife Coal Co. Ltd. zl. Young"-muscular paralysis. Per Lord - 4 t h  
"ti'hat happened to him on 2i th  April transformed him from a m:in 
who \\.as not suffering from a 'dropped' foot to a man wllo ~vas."~O 
(adopting Lord Fleming's words). Per I'iscount Caldecote L C .  i2ftc.r 



rcfr~rr in~ to  scvt,r;~l prior decisions silicl "In all of them the facts 
wcXrc sucl~ :IS to 1n;tkc it i~npossible to itlcntify any event which could, 
howc~vc~r loosc.ly, 1w called an accident. In these cases the workmen 
failctl, not I)cc;trisc a tliscasc Lvas outside the purview of the Work- 
men's ('oml)c,nsntion Act altogether, but because the burden of 
proof that thcrc had been an accident was not discharged. 

\&'hen thc workman's claim is in respect of a progressive disease 
the difficulty of pointing to  a definite physiological change which 
took place on a particular day is, in general, likely to be almost 
insuperable, and in 1906 Parliament, in the case of certain diseases 
and later by an enlargement of the schedule of industrial diseases, 
relieved the workmen in the specified cases of this obligation. Hut if 
the circumstances of any claim in respect of incapacity due to disease 
are such as to make it possible to discharge this burden, I see no 
reason for thinking that what is called a disease is different in 
principle from a ruptured aneurism as in Clozl~r ,  Cl(2yto~i Kr Co., Ltd.  
v .  Hughes,51 or heart failure as in Falmouth Docks and Engineering 
Co. Ltd .  v .  7'reloar.52"53 

The second proposition inherent in Ockenden's C ~ l s c ~ ~  viz. that 
all injuries by accident sustained by a worker at his placc of cmploy- 
ment do not necessarily occur 'in' the course of it unless there is 
some causal relation with the employment is, with the greatest 
respect, even more questionable. I t  was unnecessary on the facts 
in that case and runs counter to the decisions ~,reviously analysrd. 
All that can be said for Ockenden's Case55 is that Dixon C . j  .. Pvlenzies 
and Fullagar JJ. renounced this view in Kazawugh 7 , .  Tlzc 
Commo~zu~eal th .  56 

"The contention for the respondent is that a personal injury 
though accidental, which is thus unconnected with the eml)loymcnt, 
cannot be an injury arising in the course of the employnicnt by 
reason of its occurring ~vliile the employee is performing his duties 
or doing something incidental to the actual performance of his 
duties5' . . . Repeatedly the contrast had been made bctwcen the 
effect of the words 'out of' and the effect of the words 'in the course 
of'. Whatever language was chosen to institute the contrast the first 
expression was treated as requiring a causal connection bctwcen 
the employment or its incidents and the second as requiring that 
the pursuit of the employment should be an accompanying condition. 
I Ilave seen nothing to  suggest that within the expression 'in the 
course of the employment' there had been discovered any element 
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of causal relation with the employment and its incidents. To pre- 
scribe that element was considered to be the work of the words 
'arising out of'. I t  was thus natural for this Court to  say after the 
word 'or' had been substituted for 'and' in the \Vestern Australian 
provision that the result of English authority was "to show that the 
words 'arising in the course of the employment' describe a condition 
which is satisfied if the accident happens while the workman is doing 
something in the exercise of his functions although it is no more than 
an adjunct to or an incident of his service"58 . . . I am of course 
fully alive to the fact that no direct immediate decisive positive or 
dominant causal connexion between the employment and the injury 
or accident is proposed as an element necessary to satisfy the con- 
ception of an injury by accident arising in the course of the employ- 
ment but only an association which may perhaps be best expressed 
by saying that had it not been for the employment the injury by 
accident would not or might not have been sustained, or negatively 
by saying that the injury by accident must not be one which occurred 
independently of the employment and its incidents. I t  is not a con 
ception which it is altogether easy to apprehend and it may be 
doubted whether in practice it could easily be applied. However, it 
may be wid it would contradict past experience if that were treated 
as a valid objection to  a conception which may be yielded by a pro- 
vision of a workmen's compensation statute and in particular of 
the statute under present consideration. 

I3ut for myself I think that the words 'arising in the course of 
the employment' do not connote or imply even so slender a causal 
connexion. I t  is possible that those who substituted 'or' for 'and' 
were not alive to the consequences of the change and in particular 
to the manner in which the alternative 'or in the course of the 
employment' might operate to compensate sufferers from injuries 
unconnected with industry if and only if the injuries occurred during 
working hours. All that can be said as to this is to cite Lord 
Ba~ckmaster's statement in S t .  Heleu's Colliery Co. Ltd. v .  H e z o i t s o ~ z ~ ~  
with reference to the cumulative phrase: ' I t  is useless to larnent the 
obscurity of these words and wrong to  inquire what was the inten- 
tion behind the Act except so far as such intention is disclosed ill 
the language of the statute construed in accordance with certain 
fixed and well-known  principle^'.^^"^^ 

In this case, one Kavanagh, shortly after commencing work, 
went to the toilet. When he returned he complained of feeling ill 
and suddenly vomited for no apparent cause. The sudden and 
unexpected force of the vomitus ruptured his oesopl~ngus and 
Kavanagh died some days later of supervening broncho-1)1leumo11i:l 
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;111d Ilcart failure. l'llrre \vas thus nothing 'incidental' to his work 
sn5.c that  it 1lappc.ncd at his place of employment. 

'1'11(~ majority (Dison C. J., Fullagar and Menzies J J.) ,  in reliance 
on tllc English cascs, had no difficulty in holding that a rupture of 
the gullet was 'personal injury by accident'. The vital problem was 
thus squarely raised: did it arise 'in the course of' the employment. 
On this point the views of Dixon C. J., hereinbefore cited, are clearly, 
with respect, correct. Fullagar J. held as a result of the amendment 
that if "the injury occurred in the course of the employment, it was 
to be compensable even though no causal connexion could be 
found between it  and the employment. And it necessarily follows, 
I think, that the words 'arising in the course of his employment' 
ought not t o  be regarded as meaning anything more or less than 
'arising while the worker is engaged in his employment'. For I can 
find no tenable half-way house between this view and the view that 
the words in question have the same meaning as the words 'arising 
out of his employment'."62 

Referring to Ockenden's Case,54 His Honour held that that 
decision was not inconsistent with the views he had stated before 
but "if that judgment did contain anything inconsistent with what 
I have written, I do not think that I should feel bound to adhere 
to it for it is obvious that the decision itself has no bearing on the 
present case."63 

Menzies J., after concluding that neither the words 'arising' 
nor 'is caused' require any causal connection between personal 
injury and the employment, stated, after an e~haust ive review of 
the authorities, "My review of these cases leads to the conclusi~~n 
that if a worker is injured while doing something incidental to  what 
he was employed to do, that is sufficient and no other association 
between the injury and his work is necessary; he is to be in the same 
position as if the injury arose while he was doing what he was 
employed to do. So far then from these cases indicating any causal 
element covered by the phrase 'in the course of', they seem to me 
to  accept a temporal relationship as sufficient, and to extend the 
time from working time to the time of doing what is incidental to 
work."64 

Taylor J. (dissenting) found for the employer as he was unable 
to see any link whatever between the injury and the duties the 
deceased was required to perform "for the occurrence had not the 
remotest connexion or association either with the work which he 
was called upon to do or with any activity incidental to that work, 
or with the place where he was employed or with any other employ- 

(ir'. 103 C,.L.R. at p. 558.  
(i:i 103 C.I,.R. a t  p. 559. 64. 103 C.L.R. at p. 572. 
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ment factor. That being so it is, I think, impossible to say that the 
deceased's injury arose in the course of his e m p l ~ y m e n t " . ~ ~  

Windeyer J. (dissenting) approached the problems semantically 
"it is not unimportant to rememberwhat the expression'in the course 
of' taken by itself ordinarily means. I t  does not necessarily have a 
purely temporal sense. I t  does so only when it is used in conjunction 
with a word that has a temporal meaning, or which is, in the 
context, used to limit or measure time, for example, in the course 
of the year or of a lifetime. When used in conjunction with words 
which are not themselves used to measure time 'in the course of' 
often signifies a relationship which is not purely, or even primarily 
temporal" .86 

His Honour after stating that law may a t  times flounder on 
questions of causation "professing to avoid philosophic consideration 
of what is essentially a problem of philosophy" thought that 
"The question then comes back to this: it being possible, 
without usurping the meaning of the phrase 'arising out of', to read 
'arising in the course of the employment' as requiring an association 
beyond a mere temporal coincidence between the employment and 
the accident-should the phrase be read as requiring such an 
association? I think it 

His Honour concluded that "if the accident relied upon as 
causing the injury could havz happened without the injured man 
having been employed, it does not arise either out of or in the course 
of his employmcntfis . . . To construe this Act as meaning that a man 
who was injured because he vomited or coughed a t  work, as a result 
of some malady or seizure unrelated to his work, is in a different 
position than he would be if he vomited or coughed a t  home gives 
it a capricious effect. I do not think Parliament intended the Act 
to have an operation so irrational."'j9 

I t  is submitted that the majority view in Kazanagh zl. The 
Commonztealth constituted a monumental milestone in the develop- 
ment of compensation law in that the majority of the High Court 
determined for the first tlme that 'in the course of' had a purely 
temporal connotation. I t  is therefore surprising that this decision 
has passed entirely unnoticed by reviewers \Vhat is the practical 
effect of this decision? In its immediate result it would appvar to 

Tin- differentiate between physiological incidents of unknolrn or&' 
which qualify as 'injury by accident1-and phyiiological incidents 
which occur as a definable step in the courie of an autogcnous 
disease. If this is the ethos of the Act, one can only ccho \f7indc.yer 

65. 103C.L .R.a tp .  569. 
66. 103 C.12.K. at p. 579. 
68. 103 C.L.K. at p. 586.  



, I  ' \ .  tlictllrn clric,.tioninfi \v l~<~t l~c~r  " l'arliamcnt intended the Act to 
I I ; I \ . ( ~  ;In olx~r;ttion so i~-ration;ll".~~ 

'l'llis i.ssuc \\.:I.< again scluarcly raised in TIic Cornrno~z~~'rnlth 7 , .  

E f o v ~ r s l , \ , , ~  ;I c;lscX ill which judgment was given immediately after 
I<ir7~rlltl,qlt's Case.Wcre tllc, ~vorker suffered a stroke on a journey 
l)cst\\.c.cn his home and his place of employment. The operative 
pro\.ision s. !)A(l) rendered the Commonwealth liable if the injury 
by accident occurred to the worker "while" he was travelling to or 
from his place of employment as if the accident were an accident 
arising out of or in the course of his employment. I t  was submitted 
for the Commonwealth that despite the use of the word '~vhile', the 
injury must be occasioned by the journey or its incidents as other- 
wise it would be out of harmony with s. 9 which required the injury 
to be occasioned by or be incidental to the employment. This view 
was rejected out of hand by Dixon C. J. "I do not think that s. 0(1) 
has this meaning or implication but I would remark that it uould be 
more natural to tieat the use of the word 'while' in s. DX(1) as a 
reason for rejecting such an interpretation of the words 'arising in 
the course of the employment' than to mould the plain word '\vhile' 
in s. 0A(1) to conform with the meaning ascribed to s. 0."i2 

The Commonwealth further argued that,  in view of s. 10 which 
provided for compensation in respect of death or incapacity from 
'disease' due to the nature of the employment, s. 0 and s. 10 were 
water tight compartments, so to speak, so that no occurrence which 
is the outcome of 'disease' can be characterized ;is 'injury by 
accident'. This submission was also rejectcd by the lcarned Chief 
Justice: "in my opinion there is no sufficient ground for excluding 
from the operation of s. 9 what uould otherwise he an injury by 
accident simply because it is the outcome or the attendant conse- 
quence of disease or of physiological degeneration or deterioration." 

In the result however, the majority found in favour of the 
Commonwealth. Dixon C.J. "\vhose mind fluctuated upon the 
question" decided that an occurrence which was entirely an internal 
matter, I.e. "an internal occurrence that can be clearly distinguished 
from the pathological conditions leading up to it, one consisting in a 
definite impairment of a centre of control of bodily m ~ v e m e n t " ' ~  
was not an 'injury be accident'. 

Fullagar J. postulated three classes of 'disease' cases where 
attempts have been made to  bring them into the ambit of 'injury by 
accident'. Firstly, those cases where the actual source of infection 
n-as due to an exposure or other risk attributable to  the employ- 
ment; for example, lung diseases in the case of miners, or infectious 

70. 103 C.L.R. 5813 
72. 12t p. 592. 
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diseases in the case of hospital employees. Secondly, those cases 
"where there is an actual internal physical injury such as the 
rupture of an aneurism or of an oesophagus [Clover Clayton & Co. 
Ltd. 21. H~ghes , '  Kavanagh v .  The  Commonwealth3]. I t  has been said, 
naturally enough, that the breaking of an artery cannot be disting- 
uished from the breaking of a leg".74 The third class put forward 
consisted of cases where "death or incapacity results not from an 
actual physical injury, external or internal, but from the develop- 
ment or culmination of a pre-existing and progressive morbid 
physical condition. In these cases the final occurrence which results 
in death or incapacity is commonly referred to  as a 'sudden physio- 
logical change'. Examples are found in Hetherington's Case1 (coronary 
occlusion) and Sharpe's Case33 (auricular fibrillation). In the heart 
cases it is common to find that the morbid condition (usually 
arterial atheroma or sclerosis) has existed for a substantial number 
of years and would inevitably have caused early death or incapacity 
apart altogether from any empioyment in which the worker was 
engaged.'I75 

This class Fullagar J. felt himself unable to  bring into the 
category of 'injury by accident' if the final catastrophy was merely 
the end result of an underlying disease and no particular incident or 
activity of the claimant had accelerated or contributed to it. 

Taylor J. held, following Ockenden's Case," that the stroke in 
the instant case was neither 'injury by accident' nor injury by 
accident 'in the course of the employment'. 

Menzies J. (dissenting) took the bolder view and found that 
"proof of the occurrence of a definite physiological change for the 
worse at a particular (compensable) time" constituted injury by 
accident'. Thus His Honour refused to speculate on such hair-line 
distinctions inherent in Classes (2) and (3) postulated by Fullagar J. 
I11 truth, it is estraordinarilj- difficult to see why a thrombosis or 
cerebral vascular accident (stroke) should be differently regarded 
from a ruptured oesophagus or a broken limb. Nowhere has this 
been put more succinctly than by Latham C. J. "It appears to  me 
to be difficult to  draw any satisfactory distinction between the break- 
ing of a limb and the breaking of an artery or of the lining of an 
artery. One is as much an injury to the body, that is, something 
which involves a harmful effect on the body, as the other. Each is a 
disturbance of the normal physiological state which may produce 
physical incapacity and suffering or death. A4ccordingly, in my 
opinion the detachment of a piece of the lining of the artery in the 
present case should be held to be an injury."76 

i4. ."i p. 596. ? - 
1;). .It 1). 5!1i. 

i G .  l'er Latham C. J .  H z ~ z e  Strr.1 1-iwzittd 1 1 .  Pr,(~vl i 5  ('.1..1<. 242 at 1). 252-3. 
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In the writer's view I<avanagh v .  T h e  Commonw~ealth3 and the 
majority view in Hornsby's Case'l are irreconcilable and it is respect- 
fully suggested that the attempted reconciliation by the majority 
in thc latter case is unconvincing. 

Conclusion 

The former existence of the double condition which required a 
compensable injury to arise both out of and in the course of the 
employment necessarily implied an examination into the very 
nature of the employment, its incidents, and associations, and a 
search for some antecedent condition incidental to it with which the 
injury could be linked. This approach had become so much part of 
the judicial instinct that a change from 'and' to 'or' took nearly 
half a century before receiving some vague recognition. 7 7  

I t  is too early yet to  predict how successfully this instinct has 
been conquered. Lower courts are, of course, bound to follow 
Kavanagh's Case3 which has completely removed the notion that 
injury by accident must be in some measure related to or occasioned 
by the employment so as to come within the concept 'in the 
course of'. 

The major problem remains: How much of Ockenden's Case is 
still good law? Menzies J. was clearly prepared to hold that 
Kavanagh's Case3 had now entirely covered the prior inconsistent 
field, and it is respectfully urged that it is ludicrous that a stroke at 
work is not 'injury by accident' unless preceded by vomitus. If this 
is the law, the law is not only an ass but in need of radical 
amendment. 

On present indications however, a physiological disaster occur- 
ring to an employee whose rights are governed by the Commonwealth 
Employees' Compensation Acts during a compensable period is 
nevertheless not compensable if its occurrence was due entirely to  an 
autogenous disease not referable to any incident of or association 
with the employment. 

" 'When I use a word' Humpty Dumpty said in rather a 
scornful tone 'it means just what I choose it to mean, neither 
more nor less.' 'The question is' said Alice, 'whether you can 
make words mean so many different things.' 'The question is', 
said Humpty Dumpty, 'which is t o  be master-that's all.' " 7 s *  

- - r i. See for example per Dixon C. J. The  Commonwealth v. Oltver 107 C.L.R. 
at  355-6. 

78. 'Through the Looking Glass' Ch. VI. 
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