
Tort Liability in the Conflict of Laws

Whilst most legal systems have, in the past, tended to apply ~e ~e~ loci delicti
to torts committed abroad with only minor variations, such as llI~lltIng r~covery
to the extent justified by 10000law in cases where the defendant IS a natIonal ~f
the forum (cf. Art. 12 of the German Civil Code (EGBGB)), ~nglan~ has
invariably applied its own laws. ~s insular rule.wa~ firmly estab~ls~ed m ~he
19th century by The Halleyl at a time when Enghsh jud.ges found It ~nconcelv-
able that an English shipowner, for example,. could p~slb~y be' held liable for a
collision in Belgian waters due to -the neglIgent navIgatIon of a compulsory
Belgian pilot merely because Belgian law said so. True, Engl~nd made some
concession to the outside world by insisting that the act compla!n~d of must ~e
"not justifiable" according to the law of the place .of comffilsslon.. For th!s
proposition of law, it· is customary to refer to the judgment of WIll~s !. ~n
Phillips v. Eyre,2 a case dealing with the false imprisonment of the plalntl~ m
Jamaica by order of its govern~r, who was ~ade ~e defendant to the ac~on.
The defendant relied on a subsequent act of Indemmty passe~ by the ~amalcan
legislature as a justification of his action. In his judgment, WIlles J. saId:

"A right of action, whether it arises from contract governed by the law o.f the
place or wrong, is equally the creature of the law of the plac.e an~ su~ordmate
thereto the civil liability arising out of a wrong denves ItS buth from
the law of the place, and its character is determined by that law · .. · · · As a
general rule, in order to found a su~t.in England for a wrong ~lleged to have
been committed abroad, two conditions must be fUlfill~d. Fus~, the w~ong
must be of such a character that it would have been actionable If cOIDffiltted
in England Secondly, the act must not have been justifiable by the
law of the place where it was done."3

To those uninitiated in the mystique of the common law, it may perhaps be
surprising that the judgment of Willes J. could ever have been ~egarded as
having definitively established, not only a choice of law,~ule, ~u.t o~e l.~ favo~~of
the lex fori. Indeed, on one view, the statement that the CIVl1 ~labllity anslI~g
out of a wrong derives its birth from the law of the place, and Its character IS __

determined by that law" comes. close to. the ves~ed rights ~oc.trine I?fopounded
by Holnles J. (cf. Slater v. MeXican National Razlroa~Co.., ) Inv.olving the con
cept that the act complained of gives rise to an obligation which follows the
person and may be enforced wherever he is found ac~ording t~ the law of the
place of acting. However, our common law m~v~s In mysteno~s ways, and
Phillips v. Eyre has been held, in subsequent declsIo~S, to have laI~ d~wn that
whenever a plaintiff sues in England on a tort commltte~ abroad, ~s nghts are
to be determined according to English law. (For a history !Iacing the post
Phillips v. Eyre development cf. Gerber: "Torts in the Conillct of Laws" 40

A.L.J. 44, 73). . d d
This problem was raised again in Boys v. Chaplin5 which was regar e a~ a

test case and appealed right up to the House of Lords. It was hoped by dIS-

1. (1868) L.R. 2 P.C. 193.
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interested parties that the existing choice of law rules would be re-examined and
perhaps even brought more in line with other legal systems. However, although
many of the more recent United States decisions were cited and discussed which
have sought to introduce a new flexibility into the American "law of the tort"
rule, by seeking to isolate and apply the local law of the state which has the
most significant relationship with the occurrence and the parties, the centrifugal
pull of our doctrine of precedent proved ultimately too strong, and English law
was once more triumphant. True, some of the judgements were able to inject a
new flexibility to judicial attitudes, and the result is logical and compelling,
nevertheless, the path collectively chosen is, on the whole, clumsy and cumber
some, as well as introducing an unnecessary elelnent of extra-territoriality, there
by ignoring that conflict of laws is nothing if not part of international law. Above
all, by its shifting majorities, the case has added a new dimension to the already
tricky rules for the extraction of principles of law from decided cases and made
the ratio decidendi a chattel dangerous per see

The facts were mundane enough. Plaintiff and defendant, both British sub
jects, were members of Her Majesty's arnled forces temporarily stationed in
Malta, although normally resident in England. The plaintiff was injured by the
admitted negligence of the defendant in the use of a nlotor vehicle in Malta. In
view of the fact that the plaintiff continued to receive his pay, and obtained
more remunerative employment after his discharge, he suffered no "economic
loss"-apart from £53 for medical expenses which were admitted-capable
of being made the subject of an action in Malta. The bulk of his claim was made
up of "general damages"-pain and suffering, loss of expectation of life etc.
which was unknown to the lex loci delicti. The problem was therefore 'can an
English tribunal try an action which is "justifiable" according to the law of
Malta?'. It is against this background that all five law lords, applying English
law, allowed the claim for general damages in the amount of £2250. Unfort
unately, at this point unanimity £omes to an end.

Thus, Lord Hodson commenced his speech by stating that the generally
accepted rule of English law is that an act done in a foreign country is a tort and
actionable in England only if it is both "(i) actionable as a tort, according to
English law, orin other words, is an act which, if done in England, would be a
tort; and (ii) not justifiable, according to the law of the foreign country where it
is done."6 His Lordship then proceeded to state that the first part of the rule
in Phillips v. Eyre "was not however concerned with choice of law but only
whether the courts of this country should entertain the action."7 In other words,
part (i) of the rule was concerned solely with problems going to jurisdiction,
involving what may be tenned a 'threshold question' which shuts the court's
door in the plaintiff's face unless he can establish that the foreign wrong bears
the hallmark of an English tort. This view was first put forward by Yntenla8, but
has found little support amongst academic writers; it was specifically rejected by
Windeyer J. of the Australian High Court.9 It is perhaps unfortunate that,
having denied that Phillips v. Eyre was concerned with choice of law, Lord
Hodson continued to look on the decision as the universal solvent which would
determine the law to be applied. His Lordship was, however, at pains to point
out that it did not follow that because Phillips v. Eyre provided merely a test
going to jurisdiction, the consequences of a foreign tort must be determined

6. at p. 1089.
7. at p. 1090.
8. 27 C.B.R. 116.
9. Anderson v. Eric Anderson Radio & T.V. Pty. Ltd. (1965) 114 C.L.R. 20.
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I
according to the lex loci delicti, for to do so "would be to adopt what is callep
'the obligation' theory former,lYaccepted in the united States of America." T;.....!s.

conclusion enabled his Lordship to regard the choice of law as 'open' and th •s
afforded him an opportunity of examining the clinical results of the Americ
experiments which appear to be producing a new approach by cutting t~'e
umbilical chord of the once powerful lex loci rule. Before crossing the Atlanti"
however, it was still necessary to eliminate the non-justification according to tie.
foreign law rule. It will be remembered that the claim in dispute was unkno~
to Maltese law, so that on one view, an act which is not actionable according 50
that law may be regarded as "justifiable." Indeed, the Court of Appeal ip
Machado v. Fontes10 so held in a claim between two Brazilians, one of who..f1
sued the other in England for a libel published in Brazil, such an act was punist
able as a crime in Brazil but did not give rise to civil liability. The Court ,f
Appeal held that the requirement of non-justifiability was satisfied if the act
was not "innocent" where committed. As the act complained of gave rise ~.!o
penal sanctions, it was held that the condition of Phillips v. Eyre was met. In t "e,
result, an act which is a crime in Brazil can be pleaded as a tort in Englan I •

Although this decision has met with c.onsiderable criticism both in England a~.'.".d.
in Commonwealth countries, it had never been specifically overruled. Indee' ,
the trial judge, Milmo J., felt himself compelled to follow it. It is difficult ,0

inlagine a worse decision, and Lord Hodson had little hesitation in advocati' g
that it should be overruled. In the result, Lord Hodson held that the term "opt
justifiable" should be read restrictively, in the sense that the act complainedpf
must give rise to civil liability where committed before it can be sued upon fn
England. In an interesting aside, Lord Hodson suggested that it was ~is

synthetic enlargement of "not justifiable" in the decision of Machado v. FOn;!"..S
which led English courts to apply English law ("the substantial ground f: r
rejecting the claim is that when Machado v. Fontes is out of the- way a, d
"innocence" by the local law no longer leaves the way clear for the apPlicati

I
,.,.: n

of the lex fori, one must look and see exactly what is the wrongful act sued,; n
which is actionable in the foreign country and also here" p. 1092). Implied·n
this view is the assumption that the natural or primary choice of law rule I'd
ineluctably to the lex delicti and that it was only the failure of that law to provifie
a civil remedy that the lex fori (English law) stepped in by default. .

Thus Lord Hodson took the view that the claim in the instant case nlust f~il
unless some new flexibility is introduced which would allow an English triburlal
to relax: the requirement of civil liability according to the lex loci in exceptio~al
circumstances; in this, case, the.fact t~at neit~er party had any "connection w,th
Malta except by reasOn of their service which was· of a temporary nature at:d
the interests of justice in such a case requires some qualification Of', e
general rule" (p. 1093). His Lordship was not, however, prepared to gran ·a
simI·lar concession "if both parties were Maltese residents or even if the defe

J
.'d,

ant were a Maltese resident" (p. 1093). Without further ado, his Lords1ip
concluded:-,

"I would for myself, therefore adopt the AMERICAN LAW INSTITUE
RESTATEMENT (second) CONFLICT OF LAWS (Proposed official drIft,
1st May, 1968). If controlling effect is given to the law of the jurisdic .. n
which because of its relationship with the occurrence and the parties, has ,he
greater concern with the specific issues raised in the litigation, the ends of

10. [1897] 2 Q.B. 231.

justice are likely to be achieved although, as the American authorities show,
there is a difficult task presented for decision of the courts, and uncertainty
has led to dissenting judgments in the appellate courts.
I would accordingly, in agreement with Lord Denning M.R., treat the law of
England as applicable since even though the occurrence took place in Malta
this was overshadowed by the identity and circunlstances of the parties,
British subjects temporarily serving in Malta On the facts of this
case, giving the rule as I understand it, which is propounded in Phillips v.
Eyre, a flexible interpretation, I would dismiss the appeal." (p. 1094)

In the result, his Lordship decided
(i) Phillips v. Eyre does not deal with choice of law but jurisdiction.

(ii) Machado v. Fontes is overruled, so that as a general rule, a plaintiff com
plaining of a wrong committed abroad must prove that it is actionable
where conlmitted as well as actionable as a tort in England.

(iii) The rights and liabilities arising out of a foreign tort will be deternlined
with respect to each issue according to the relevant law of the state which,
as to that issue has the most significant relationship to the occurrence and
the parties.

(iv) A claim for pain and suffering is a matter of substantive law.
Lord Guest commenced his speech by noting (obiter) that to justify an action

in England, the act must be actionable both by the law of England as well as by
the lex loci delicti and that he was not in favour of "applying the proper law of
the tort whatever that law might be" (p. 1095). However, his Lordship decided
the case on the narrow ground that a claim for pain and suffering was merely an
element in the quantification of the total compensation, thus beconling a matter
of evidence (or procedure) traditionally determined by the lex fori.

~or this highly novel propositiCJn Lord Guest sought support fronl the Scottish
claIm for solatium. However, it is rarely helpful to establish legal rules by
~nal~gy, particularly when the comparison involves legal systenls as disparate
In thIS area as those of England and Scotland. Thus the validity of Lord Guest's
proposition rests on the following assumptions:-

(i) that "solatium" in the concept in which he uses it is akin to "general
damages" as applied in England;

(ii) that Scottish law regards "solatiuln" in this wider sense to be a l11atter of
procedure and that English law should do likewise; ,

(iii) that insofar as Scottish courts have decided contrariwise, these decisions
are wrong.

Unfortunately, there are some difficulties in the way before these assumptions
can be accepted. Thus, there is a long line of Scottish authorities which has held
"solatium" to be a substantive right which cannot be regarded merely as a he·ad
of damages. Furthermore courts have to date refused to differentiate between
solatiunl claimed by surviving relatives for shock and grief, (actio injuriarum)
and solatium at the suit of an injured victim as compensation for pain and
suffering.

In practice, it is customary in Scotland for plaintiffs seeking damages for
physical inj~ries to claim a lump SUlll made up of solatium and patrimonial loss,
th~ latter beIng compensation for loss of earnings causally referable to the tort.
It IS probably tru.e to say that neither solatiun1 nor patrimonial loss, as the terms
are understood In Scotland, has an exact English equivalent. Thus solatium
when awarded to surviving relatives is unknown to English law. Insofar as the
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term is used to denote compensation for pain and suffering, it is merely an ele
ment-no more--of the damages that go to make up the English concept of
"general damages" which includes, in England, prospective loss attributable to
the injury. Patrimonial loss, on the other hand, is made up in Scotland of past
and future loss of earnings and thus approximates to the English concept of
"special damages", though these, in turn, include only those losses incurred
before trial, the remainder being included in general damages. True, this '
arbitrary division is more a rule of practice than a rule of law, yet special
damages are generally described as "restitution", whereas· general damages are
viewed as "compensation". On any view, however, it will be apparent that
neither solatium nor patrimonial loss:.can readily be transported across the
Tweed. Furthermore, Scottish courts have held "solatium" in both its meanings
to be not only a substantive right, but there is a strong suggestion that patri
monialloss is to be determined by the lex loci delicti. Thus, in Mackinnon v.
Iberia Shipping CO.ll the plaintiff, ·a Scotsman, was employed on a ship
registered in a Scottish port which was lying at anchor in the territorial waters
of the Dominican Republic. He was injured in the course of his employment
and sued his Scottish employers in Scotland for damages in the usual form, Le.
claiming both solatium and patrimonial loss. The Court of Sessions re-affirmed
the earlier decisions of Naftalin v. L.M.S. Ry. CO. l2 and M'Elroy v. M'Allisterl3

which had held that solatium was an independant substantive right which fell
to be determined by the lex loci delicti. In the result, the plaintiff was compelled
to plead and prove that the right to solatium was a jus actionis under the laws of
the Dominican Republic.

Thus Lord Guest's proposition is only tenable if MacKinnon's case was
wrongly decided. This his Lordship seeks to demonstrate by asserting that both
Naftalin and M'Elroy were claims by surviving relatives, involving a different
concept of solatium which is derived from the old action of assythment, whereas
Mackinnon involved a delict derived from the actio legis Aquiliae, actionable
only on proof of loss, so that in this sense it was an element of damages deter
minable by the lex fori. In support, he cites an aside by Lord Sorn:-

"In reaching the above conclusion, it has been assumed that a claim for
solatium is a separate right of action and that its relevance, therefore, must
depend upon the actionability of such a claim under the foreign law. It was
in fact so decided in NaftaUn v. L.M.S. Ry. Co. and M'Elroy v. M'Allister,
but in both of these cases the claim for solatium was put forward in that
peculiar action by .which our law allows a person to sue for compensation
in respect of the death of a near relative, whereas in the pres~nt case ~e
claim is comprised in an ordinary action of damages. I am not sayIng that thIS
difference affords a good ground of distinction and me.rely mention the point
in order to say that we were not asked to consider it, the pursuer not having
disputed the applicability of these two decisions to the present case." (at p.
1096 (1969) 2 AlL E.R.)

With respect, Lord Guest's criticism of Mackinnon's case is sound, and it
does appear illegitimate to transfer the connotation of :'s.ol~tium" as applied to
claims by surviving relatives to actions for personal InJunes where It clearly
bears a different meaning. Nonetheless, it must still be shown that solatium as

11. (1955) S.C. 20.
12. (1933) S.C. 259.
13. (1949) S.C. 110.

applicable in personal injury claims is characterised as procedural by the law of
Scotland. On this point, the Scottish authorities-such as they are-can hardly
be regarded as encouraging. Thus, in M'Elroy's case (a widow's clainl for, inter
alia, patrimonial loss arising out of the death of her husband in England; i.e. a
"right" recognised both by Scottish and English law, though at the time of issue
of the writ, statute-barred in England) Lord Justice-Clerk (Thomson) stated
(obiter)

"Had there been a relevant averment of actionability under English law an
interesting question would have arisen as to whether the pursuer was entitled
to ask the Scots Court, as the Court entitled to deal with "remedy", irnnledi
ately to proceed to assess damages on the same principle as it would assess
damages in an ordinary action at the instance of a widow for patrimonial
loss, or whether it was incunlbent on the pursuer to aver and prove the
character and scope of the rights conferred on her by English law on the
basis of which the Scots Court would ultimately assess damages. As this
question does not arise, I express no opinion on it." (1949 S.C. 110 at p.
118)

In the same case, Lord Russel was more outspoken:-

"It was to the lex loci delicti that the defendant was subject at the moment
of his negligent act, and it would seem just and equitable that his liability, if
any, should by that law be regulated." (at p. 127)

It will therefore be readily apparent that Lord Guest's contention rests on a
very slender authority, all of it based on the law of Scotland, of little relevance
in an English context, and indeed, to the writer's knowledge no English decision
has ever held that a claim for pain and suffering is a matter of procedure.14

In the result, Lord Guest maY,be cited for the following propositions
(i) a claim for pain and suffering is a nlatter of remedy or procedure determ

inable according to the lex fori,
(ii) "to justify an action in England for a tort committed abroad the conduct

must be actionable by English law and by the. laws of the country in which
the conduct occurred, the lex loci delicti." (p. 1095)

(iii) (obiter) matters of substance are tried according to the lex loci delicti;
(iv) (obiter) the 'proper law of the tort' is not part of English law.

Lord Donovan's speech was brief. His Lordship was content to leave the
rule in Phillips v. Eyre as enunciated by Willes J., in particular, he was not
prepared to substitute "actionable" for "not justifiable"-

"the latter was deliberately chosen; and it makes for justice If
"actionable" be substituted for "not justifiable" a reason has to be found for
allowing such damages in the present case. The one which has found favour
with some of your Lordships is, I think, that while "double actionability"
ought to be the rule, yet departure may be made from it in individual cases
where this appears to be justified by the ~ircumstances. This, introduces a
new element of uncertainty into the law which I would prefer to exclude."
(p. 1097)

Thus Lord Donovan's test would appear to demand no nlore from the lex
loci than that the act complained of is "not justifiable" according to that law in

14. but cf. Kohnke v. Karger [1951] 2 K.B. 670.
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the sense that civil liability is not an essential pre-requisite. At first sight, such
a test may seem a little odd, particularly when one recalls the result of Macha.d ,
v. Fontes, which must surely constitute the high water mark of absurdl ·
However, Lord Donovan seeks to guard against such consequences by mea ,s
of forum non conveniens. Thus, he states

"So far as Machado v. Fontes is concerned we do not need to alter the rule
laid down by Willes J. It is enough to say that the case in question, w ';e'
within the rule, was an abuse of it; and that considerations of public poliW
~~~:l~~~Y a court here in rejecting any such future case of blatant 'for1

His Lordship concluded his speech.byadding:-I
"I do not think we should adopt any such doctrine as 'the proper law of t11e
tort' with all its uncertainties. There is no need here for such a doctrine--tt
least while we remain a United Kingdom. Nor would I take the first ste1f
towards it in the name of flexibility. I would dismiss th~ present ~ppeal on t~e

ground that an Englis.h court was competent to entertaln the action under iie
rule in Phillips v. Eyre and that once it had done so it was right that it shoud
award its own remedies." (p. 1097) .'

Lord Donovan may therefore be cited for the following propositions:-I

(i) "The proper law of the tort" doctrine does not form part of English la~;

(ii) Phillips v. Eyre, though not itself prescribing a choice of law rule, requir~
actionability as a tort according to English law and non-justificationrt
the place of commission, Le. Machado v. Fontes correctly stated the ~~
although (obiter) public policy would nowadays enab.le courts to rell... t
"any such future case of blatant 'forum shopping' " •:

(iii) "An English court was competent to entertain the action under the ru1e.,n
Phillips v. Eyre and that once it had done so it was right that it ShO!.id
award its own remedies." (p.1097)!.

(iv) "All questions of remedy, both as to its nature an~ kin~s or heads.1. f
assessment of pecuniary damages must be determIned In an Engli~h
action entirely by English principles", i.e. 'pain and suffering' is a mat~er

of remedy which "must be awarded in accordance with the lex fori." <Tp.e
above quotes are taken from the judgment of Lord Upjohn in the Co,:t
of Appeal (1968) 1 All E.R. at pp. 294-5. In view of the fact that L~,.d
Donovan incorporate.d it by ref~J;ence! ~t is submitted that paragraph (It.·)
above is part of Lord Donovan s deCISIon. • •

Lord Wilberforce's speech is at once the most powerful, logical and form d
able. His Lordship saw the principal proble~ turning 0ll: th~ question whet~er
a plaintiff should be allowed to claim for pam and sufferlng In England, wh+n,
although the foreign tort gives rise to civil liability where. comtnitted, .'i e
particular right sought to be enforced is unkown to the foreIgn law. Deal" g
with the authorities, his Lordship observed that Phillips v. Eyre

"like many judgments given at a time when the relevant part of the law .'as
in course of formation, it is not without its ambiguities, or, as a century of
experience perhaps permits us to say, its contradictions. And if it were necs
sary to advance the law by re-interpretation, it would be quite le~itimate to
extract new meanings from words and sentences used. Two of the )udgme ts
of the Court of Appeal have done just this, reaching in the process oppo ite

conclusions. I do not embark on this adventure for two reasons: first, because
of the variety of interpretation offered us by learned writers no one of which
can claim overwhelnling support; secondly, and more importantly, because,
on the critical points, I do not think there is any doubt what the rule as stated
has come to be accepted to mean in those courts which apply the common
law. And it is with this judicially accepted meaning and its application, that
we are now concerned." (p. 1098)
As to the first part of the rule-actionable as a tort according to English

law-his Lordship had no doubt that it laid down, not a test of jurisdiction but
a choice of la\v rule. In other words, "actions on foreign torts are brought in
English courts in accordance with English law." His Lordship noted that the
obligatio theory had long been rejected by English courts and that "it can
hardly be restored now by anything less than a revolution in thought." Lord
Wilberforce added that the developnlent in both Canada and Australia had
been on silllilar lines, quoting with approval the joint judgment of the High
Court of Australia in Koop v. Bebb.15

"English law as the lex fori enforces an obligation of its own creation in
respect of an act done in another country which would be a tort if done in
England, but refrains fronl doing so unless· the act has a particular character
according to the lex loci actus."

His Lordship concluded that under the existing rule, "actionability as a tort
under and in accordance with English law is required." (p. 1rOO)

Dealing next with the second part of the rule---not justifiable according to the
lex loci delicti-his Lordship was of opinion that this had been held to mean
that English courts were prepared to assume jurisdiction not only over acts
committed abroad which are actionable as delicts. according to the lex loci actus,
but over those which give rise to friminal responsibility, a view which has been
followed, with various degrees of reluctance, by superior courts both in Canada
and Australia.

His Lordship then proceeded to examine whether the COlllposite rule as
stated above could still be regarded as satisfactory in this day and age, "can any
better general rule be devised, or is the existing rule, with perhaps some adjust
ment, the best suited to our systenl?" (p. 1100) His Lordship pointed out that
the lex delicti rule had some pow·erful attractions, it was both logical, and had
the most doctrinal appeal. However, it also had disadvantages in that it would
require proof of foreign law, thus complicating the task of legal advisers.
Furthermore, in view of the fact that most foreign torts nowadays involve
claim~ fo'r personal injuries, where the place of the wrong is frequently fortui
tous, It would not infrequently lead to unjust results if liability were to become
fixed by the law of the place with which the parties "may have no more con
nection than a temporary, accidental and perhaps unintended presence" (p.
1101). Furthermore, such added emphasis on the locus delicti will only enhance
the difficulty in identifying the locus in a particular case is (cf. Monro v.
A meric:an Cyananlid C:0rp.16) . .Difficulties of this kind, his Lordship thought,
had drIven the courts m the Umted States to abandon the lex delicti as an uni
versal solvent in favour of a more flexible rule based on a principle of
"contacts" or "interests". The question was therefore whether some such flexi
bility should be added to the English rule as currently applied by English courts.

15. (1952) 84 C.L.R. 629.
16. [1944] 1 K.B. 432.



~

the sense that civil liability is not an essential pre-requisite. At first sight, such
a test may seem a little odd, particularly when one recalls the result of Macha.d ,
v. Fontes, which must surely constitute the high water mark of absurdl ·
However, Lord Donovan seeks to guard against such consequences by mea ,s
of forum non conveniens. Thus, he states

"So far as Machado v. Fontes is concerned we do not need to alter the rule
laid down by Willes J. It is enough to say that the case in question, w ';e'
within the rule, was an abuse of it; and that considerations of public poliW
~~~:l~~~Y a court here in rejecting any such future case of blatant 'for1

His Lordship concluded his speech.byadding:-I
"I do not think we should adopt any such doctrine as 'the proper law of t11e
tort' with all its uncertainties. There is no need here for such a doctrine--tt
least while we remain a United Kingdom. Nor would I take the first ste1f
towards it in the name of flexibility. I would dismiss th~ present ~ppeal on t~e

ground that an Englis.h court was competent to entertaln the action under iie
rule in Phillips v. Eyre and that once it had done so it was right that it shoud
award its own remedies." (p. 1097) .'

Lord Donovan may therefore be cited for the following propositions:-I

(i) "The proper law of the tort" doctrine does not form part of English la~;

(ii) Phillips v. Eyre, though not itself prescribing a choice of law rule, requir~
actionability as a tort according to English law and non-justificationrt
the place of commission, Le. Machado v. Fontes correctly stated the ~~
although (obiter) public policy would nowadays enab.le courts to rell... t
"any such future case of blatant 'forum shopping' " •:

(iii) "An English court was competent to entertain the action under the ru1e.,n
Phillips v. Eyre and that once it had done so it was right that it ShO!.id
award its own remedies." (p.1097)!.

(iv) "All questions of remedy, both as to its nature an~ kin~s or heads.1. f
assessment of pecuniary damages must be determIned In an Engli~h
action entirely by English principles", i.e. 'pain and suffering' is a mat~er

of remedy which "must be awarded in accordance with the lex fori." <Tp.e
above quotes are taken from the judgment of Lord Upjohn in the Co,:t
of Appeal (1968) 1 All E.R. at pp. 294-5. In view of the fact that L~,.d
Donovan incorporate.d it by ref~J;ence! ~t is submitted that paragraph (It.·)
above is part of Lord Donovan s deCISIon. • •

Lord Wilberforce's speech is at once the most powerful, logical and form d
able. His Lordship saw the principal proble~ turning 0ll: th~ question whet~er
a plaintiff should be allowed to claim for pam and sufferlng In England, wh+n,
although the foreign tort gives rise to civil liability where. comtnitted, .'i e
particular right sought to be enforced is unkown to the foreIgn law. Deal" g
with the authorities, his Lordship observed that Phillips v. Eyre

"like many judgments given at a time when the relevant part of the law .'as
in course of formation, it is not without its ambiguities, or, as a century of
experience perhaps permits us to say, its contradictions. And if it were necs
sary to advance the law by re-interpretation, it would be quite le~itimate to
extract new meanings from words and sentences used. Two of the )udgme ts
of the Court of Appeal have done just this, reaching in the process oppo ite

conclusions. I do not embark on this adventure for two reasons: first, because
of the variety of interpretation offered us by learned writers no one of which
can claim overwhelnling support; secondly, and more importantly, because,
on the critical points, I do not think there is any doubt what the rule as stated
has come to be accepted to mean in those courts which apply the common
law. And it is with this judicially accepted meaning and its application, that
we are now concerned." (p. 1098)
As to the first part of the rule-actionable as a tort according to English

law-his Lordship had no doubt that it laid down, not a test of jurisdiction but
a choice of la\v rule. In other words, "actions on foreign torts are brought in
English courts in accordance with English law." His Lordship noted that the
obligatio theory had long been rejected by English courts and that "it can
hardly be restored now by anything less than a revolution in thought." Lord
Wilberforce added that the developnlent in both Canada and Australia had
been on silllilar lines, quoting with approval the joint judgment of the High
Court of Australia in Koop v. Bebb.15

"English law as the lex fori enforces an obligation of its own creation in
respect of an act done in another country which would be a tort if done in
England, but refrains fronl doing so unless· the act has a particular character
according to the lex loci actus."

His Lordship concluded that under the existing rule, "actionability as a tort
under and in accordance with English law is required." (p. 1rOO)

Dealing next with the second part of the rule---not justifiable according to the
lex loci delicti-his Lordship was of opinion that this had been held to mean
that English courts were prepared to assume jurisdiction not only over acts
committed abroad which are actionable as delicts. according to the lex loci actus,
but over those which give rise to friminal responsibility, a view which has been
followed, with various degrees of reluctance, by superior courts both in Canada
and Australia.

His Lordship then proceeded to examine whether the COlllposite rule as
stated above could still be regarded as satisfactory in this day and age, "can any
better general rule be devised, or is the existing rule, with perhaps some adjust
ment, the best suited to our systenl?" (p. 1100) His Lordship pointed out that
the lex delicti rule had some pow·erful attractions, it was both logical, and had
the most doctrinal appeal. However, it also had disadvantages in that it would
require proof of foreign law, thus complicating the task of legal advisers.
Furthermore, in view of the fact that most foreign torts nowadays involve
claim~ fo'r personal injuries, where the place of the wrong is frequently fortui
tous, It would not infrequently lead to unjust results if liability were to become
fixed by the law of the place with which the parties "may have no more con
nection than a temporary, accidental and perhaps unintended presence" (p.
1101). Furthermore, such added emphasis on the locus delicti will only enhance
the difficulty in identifying the locus in a particular case is (cf. Monro v.
A meric:an Cyananlid C:0rp.16) . .Difficulties of this kind, his Lordship thought,
had drIven the courts m the Umted States to abandon the lex delicti as an uni
versal solvent in favour of a more flexible rule based on a principle of
"contacts" or "interests". The question was therefore whether some such flexi
bility should be added to the English rule as currently applied by English courts.

15. (1952) 84 C.L.R. 629.
16. [1944] 1 K.B. 432.



Before considering this question, however, his Lordship had to dispose ,of
Machado v. Fontes. He held that the principle embodied in that decision was
both illogical and one which invited "forum shopping", and the doubtful
advantage it provided in allowing two nationals of the foru~ to sue one ano~her
for criminal acts not civilly actionable under the lex 10Cl were not sufficient
counter-balance to support the authority of that decision. For thes~ reasons,
Lord Wilberforce was prepared to overrule Machado v. Fontes, subject, how- ·
ever, to one important qualification:-

"Assuming that, as the basic rule, we continue to require ac~io?-abilit!by the
lex fori subject to some condition as to what the lex debctI requires, we
should, in my opinion, allow· a greater and more intelligible force to the lex
delicti than is included in the concept of unjustifiability as normally under
stood. The broad principle should surely be that a person should not be per
mitted to claim in England in respect of a matter for which civil liability does
not exist, or is excluded, under the law of the place where the wrong was
committed. This non-existence or exclusion may be for a variety of reasons
and it would be unwise to attempt a generalisation relevant to the variety of
possible wrongs. But in relation to claims for personal injuries one may say
that provisions of the lex delicti, denying, or limiting, or qualifying rec~ve~y
of damages because of some relationship of the defendant to the platnttfI
(such as loss of consortiunl) or some head of damage (such as pain and
suffering) should be given effect to. I can see no case for allowing one r~side?-t
of Ontario to sue another in the English courts for damages sustained in
Ontario as a passenger in the other's car, or one Maltese resident to sue
another in the English courts for damages in respect of pain and suffering
caused by an accident in Malta. I would, therefore, restate the basic rule of
English law with regard to foreign torts as requiring actionability as a tort
according to English law, subject to the condition that civil liability in respect
of the relevant claim exists as between the actual parties under the law of the
foreign country where the act was done." (p. 1102).

His Lordship then asked himself whether some qualification to the above
rule should be entertained in cases, such as the present, where injustice would
otherwise occur i.e. where strict adherence to the requirement of actionability
by the lex delicti would appear manifestly unreasonable. It is in relation to this
point, and this point only, that Lord Wilberforce examines the more rece.nt
United State's decisions. On this aspect, his Lordship's views have led to miS
understanding, causing several learned writers to suggest that his Lordship was
prepared to compromise on the choice of law rule, and indeed favoured the
application of the lex delicti (e.g. McGregor: 33 M.L.R. 1, Nygh:.44 A.L.I.
160). It is respectfully submitted that this view is mistaken. Lord WIlberforce's
sole concern is to ascertain whether the virtue of certainty may be compromised
in the interest of justice by the introduction of some degree of flexibility (a step
Lord Donovan specifically refused to entertain). Thus, his Lordship makes it
quite clear that he is not prepared to compromise on the English choice of law
rule. cf. his comment on Babcock v. Jackson17 "the basic law, as accepted in New
Yo;k as elsewhere in the United States of America, was the lex delicti which,
for the reasons I have given, ought not to become the basic law in England, but
the judgment of the court established a principle equally applicable whatever
the basic law might be" (p. 1103).

17. (1963) 191 N.E. 2d 279.
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Nonetheless, it is within the ferment of the current Anlerican revolution that
Lord Wilberforce finds the answer to the dilemnla posed by the facts of Boys v.
Chaplin, for, fundamental to the current American doctrine, is the segregation
of all the relevant issues. Whether one applies the lex fori or the lex delicti as
the "dominant" substantive law, it is still desirable "through segregation of the
relevant issue and consideration" to ask

"whet~er, in relation to that issue the relevant foreign rule ought, as a matter
of policy or as Westlake said of science, to. be applied. For this purpose it is
necessary to ide~tify th~ policy of the rule, to enquire to what situation, with
~hat contacts, It was Intended to apply; whether not to' apply it, in the
c1fcumst~nces of the instant case, would serve any interest which the rule
~as. deVIsed to meet No purely mechanical rule can properly do
~US~IC~ t? the grea.t vanety of cases where persons. conle together in a foreign
JUflsdlctlon for dIfferent purposes with different pre-existing relationships,
from the background of different legal systems. It will not be invoked in every
case or even, probably, in many cases. The general rule must apply unless
clear and satisfying grounds are shown why it should be departed from and
what solution, derived from what other rule, should' be preferred. If one
lesson emerges from the United States decisions it is thatcase-to-case
decisions do not add up to a system of justice. Even within these limits this
procedure may in some instances require a more searching analysis than is
needed under the general rule. But unless· this is done, or at least possible, we
must come back to a system which is purely and simply nlechanical." (p.
1104)

I~ is thus by segregating the issue of non-actionability by Maltese law; by
askIng what purpose the Maltese rule served, that Lord Wilberforce found the
most compelling and logical soluti9n posed by the facts of the present case.

"The issue, whether this head of damage should be allowed, requires to be
segregated from the rest of the case, negligence or otherwise, related to the
parties involved and their circumstances, and tested in relation to the policy
of the local rule and of its application to these parties so circumstanced. So
se.Qregated, the issue is whether one British subject, resident in the United
Kingdonl, should be prevented from recovering, in accordance with English
law, a~ainst another British subject, sinljlarly situated, da.mages for pain and
suffering which he cannot recover under the rule of the lex delicti. The issue
must be stated, and examined, regardless of whether the injured person. has
or has not also a recoverable claim under a different heading (e.g. for
expenses actually incurred) under that law. This Maltese law cannot simply
be rejected on grounds of public policy, or some general conception of
justice.. For it is on~ thing to say or presume that a domestic rule is a just rule,
but ~ulte another, In a case where a foreign element is involved, to reject a
foreIgn rule on any such general ground. The foreign rule must be evaluated
in its application. The rule limiting damages is the creation of the law of
Ma~ta, a plac~ where both respondent and appellant were temporarily
st~tIoned. Nothing suggests that the M~lteseState has any interest in applying
thIS ~ule to persons resident outside it, or in denying the application of the
Enghs~ rule to these parties. No argument has been suggested why an English
co~r~, If free to do so, should renounce its own rule. That rule ought, in my
opmlon, to apply." (p. 1104)
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17. (1963) 191 N.E. 2d 279.
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Finally, his Lordship stated that he was not prepared to accept.the proposit~o
advanced by Lords Guest and Donovan viz. that a claim for paIn and sufferln
was akin to solatium as an ingredient in general damages:

"I have no wish to deprecate the use of these familiar tools. In skilfull hand
they can be powerful and effective, although I must add that in some apPlicai.~
tions, p~tiCUlarl.y in Scottish cases, they have led. to.re:sults which give me n •.. !.'..
satisfactIon I note that a purely legal analysIs In the Court of Appe:.
led Lord Upjohn to one answer, Diplock, L. J. to another. So I prefer to b
explicit about it. There certainly seems to be some artifice in regarding¥
man's right to'recover damages fQt pain and suffering as a matter of prG-

t
'

cedure. To do so, at any rate, goes well beyond the principle, which I entirel
accept, ~at ~atters of. ~se~sment or quantification, inclu~ing no doubt th ·
manner m whIch provIsIon IS made for future or prospective losses, are for
the lex fori to determine. Yet, unless the claim can be classified as procedurd,
there seems no basis on the traditional approach for denying the applicatJiO...•h.
of Maltese law. I find the basis for doing so only in the reasons I have stated. '
(p. 1104-5)

Lord Wilberforce may therefore be cited for the following propositions: .1:

(1) A claim for pain and suffering is a matter of substantive law; 1

(2) Machado v. Fontes is overruled. Henceforth English law requirds
actionability as a tort according to English law, subject to the conditi~
that civil liability in respect of the relevant claim exists as between tj••..'..e..
actual parties under the law of the foreign country where the act w s
done;

(3) Notwithstanding however a failure by the foreign law to provide a lii.... ·.,,".. e.
remedy between the parties to the action, an English court may neve-
theless entertain the claim if-

a) the relationship between the parties and the lex delicti is pur .: y
fortuitous; and r

b) there is no overriding element of public policy according to ~e
foreign law which would deny the application of English law tOi:e
parties in the particular circumstances. In the instant case the fail.· ..e
of the law of Malta to pr~vide damages for pain and suffering •11
not be given effect to in a tort action arising in Malta involving 0 e
British subject resident in England and another British sUb~1ct
similarly situated, unless the evidence discloses that the law of M~ta
has an interest in the application of its own laws to persons 1·ot
resident in Malta or in denying the applications of English domes ·c
law to these parties. ••

Like Lord Wilberforce, Lord Pearson was not prepared to decide the is~e
quasi-mechanically by the deft device of characterising the claim as part of
procedural law. His Lordship was in favour of giving a predominant role to ·.1 •. e
lex fori whose substantive law is to prevail, whilst the lex loci was relevlplt
solely to determine whether the act is "wrongful" according to that law, "there
is no requirement that it must be actionable by the law of that place as well as
by the law of England; double actionability is not required. The requiremen, lis
that that the act must not be justifiable by the law of the place." (p. 1109)

Lord Pearson found support for his view in some early authorities dealing
with foreign torts pre-dating Phillips v. Eyre. Thus, from Wey v. RallylS-and
Mostyn v. Fabrigas19 his Lordship sought to derive two propositions; (i) that
what was contemplated was "a normal trial between British subjects according
to English law and English procedure" (ii) that "whatever is a justification in
the place where the thing is done, ought to be a justification where the cause is
tried." It is respectfully submitted, however, that whatever may be the merit of
the above decisions as historical curiosities, indicative of judicial attitudes in the
early part of the 18th century, when the law of torts had not been developed
and conflict of laws only iInperfectly understood, when it was generally believed
"that if ~ngland showed the way, others would see the light and follow" (per
Lord ReId, /ndyka v./ndyka [1969] A.C. 33); when jurisdiction was created by
th~ irrebuttab~e .fiction that the act had taken place in England "at (for exalnple)
Mlnorca, to WIt In the parish of St. Mary Ie Bow in the ward of Cheap (London)".
These c~ses have l.ittle relevance in an age of greater mobility between peoples
~here tIme and dIstance have become almost a single dimension, and one is
ltttle mo~ed by the plea of "cases of wrongs done by one British subject to
ano~er In places (e.g. on the coast of Nova Scotia or among the Esquimaux
In~Ian~ on the coast of (Labrador) where there were in 1774 no regular courts
of Justtce and there would be a failure of justice unless an action could be
brought in England." (p. 1107)

Space does not permit a more detailed analysis of his. Lordship's exhaustive
treatment of the authorities both in England and the Commonwealth save that
Lord Pe?-£son held that these aU~horities "when taken together (they) show that
the app~ca?le law, the substantive law determining liability or non-liability, is
a combmation of the lex fori and the lex loci delicti the act nlust take
its character of wrongfulness from the law of the place; it must not be justifiable
under 0e law of the place; if it iSNalid and unquestionable by the law of the
place, (It) cannot, so far as civil liability is concerned, be drawn in question
elsewhere". (p. 1109)

. Hi~,Lor~s?ip like·wise held that Machado v. Fontes was correctly decided,
SInce a cnmmal act would be even less justifiable than a tortious act" hence an
act committed abroad need only be wrongful, not actionable accord'ing to the
lex loci delicti.

Having stated the rule in the above terms, his Lordship pointed out that it
was open to the House of Lords to set it aside, to amend it, or overrule it. He
then proceeded to analyse whether "the rule was unsuitable from the beginning
or h~~ bec~m~ out of d.ate by reason of changes in legal, social or economic
condItIons. His L?rdship postulated firstly, that its advantage lay in certainty
and ~econdly? th?t It enable? an English court to give judgment according to its
~wn Ideas of JustIce. Just as In The Halley itseemed unjust to hold the defendant
lIable for t~e fa~lt of a,Rilot whom they were compelled by foreign law to take
aboard, so In this case I~ wo~l~ h~ve,~eemed unjust to award the plaintiff only
£53 .as damages for senous InJurIes. (p. 1111) Finally, it would enable an
Eng~s~ ~ourt to redress the wrongs one Englishman may inflict upon another in
a prurutive country or unsettled territory ~where there is no law of torts.

.His Lordship held that the disadvantage of the classic rule was found to lie
chiefly in "forum shopping" in that enabled a plaintiff to select a forum of the

18. (1704) 6 Mod. Rep 194; 87 B.R. 948.
19. (1774) 1 Cowp. 161; 98 E.R. 1021.
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18. (1704) 6 Mod. Rep 194; 87 B.R. 948.
19. (1774) 1 Cowp. 161; 98 E.R. 1021.
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greatest advantage to his case. The manner in which his Lordship guards against
this in his proposed rule will be referred to later.

To determine what the rule ought to be, Lord Pearson asked the rhetorical
question "if the rule is to be set aside or amended, what should be put in its
place or how should it be amended?" From the many possible. suggestions, his
Lordship summarised the following:

a) The lex loci, save that an English court would refuse to enforce a cause
of action repugnant to English public policy;

b) requiring actionability both by English law and the lex loci;
c) a flexible "proper law of the tort".
In order to determine whether Machado v. Fontes should be overruled, his

Lordship examined a number of Australian and Canadian decisions, noting that
it had been invariably followed though at times questioned in Australia.

His Lordship finally considered some recent American decisions such as
Kilberg v. North East Air Lines20; Richards v. U.S.21 as indicative of a trend
away from the traditional rule which applied the law of the place of injury, in
favour of a nlore flexible approach bas.ed on a grouping on contacts or "centre
of gravity". Having thus analysed the varying approaches in Canada, Australia
and the United States, his Lordship returned to the three alternative possibilities
he had earlier enumerated.

a) Applying the Lex Loci
His Lordship held that the traditional American rule, giving preference to the

lex loci delicti has been shown by experience to have become out of date. "With
the modern ease and frequency of travel across frontiers (not only by air and
not only in the United States) the place of the accident may be quite fortuitous
and the law of that place may have p.o substantial connection with the parties or
the issues in that action. It would be strange if the English courts now adopted
a rule which the courts of many States of the United States have felt compelled
to discard by reason of its unsuitability to modern conditions." (p. 1115)

b) Actionability by Both Laws
As to the second alternative, viz: that English law should require action-

ability by both laws for which there is support both in Scotland and Australia,
his Lordship could find little to justify such a view; it involves a "duplication of
causes of action and is likely to place an unfair burden on the plaintiff in some
cases. He has the worst of both laws. Also it would in some cases prevent an
English court from giving judgment in accordance with its, own ideas of justice."
(p. 1115)
c) The Proper Law of the Tort

His Lordship held that this doctrine, recently developed in the United States
"with its full degree of flexibility seems-at present at any rate-when the
doctrine is of recent origin and further development may be expected, to be
lacking in certainty and likely to create or prolong litigation. Nevertheless, it
may help the English courts to deal with the danger of "forum shopping" which
is inherent in the English rules." (p. 1116)

His Lordship noted wryly that in Dym v. Gordon22 four judges applied the
la\v of Colorado, while three showed a preference for the law of New York.
Implied in this aside is the notion that a rule which can lead to so diverse a

20. (1961) 172 N.E. 2d 526.
21. (1962) 369 U.S. 1.
22. (1965) 209 N.E. 2d 792.

esult ought not to become part and parcel of the English conflict of laws. One
aYe pause here to. r~flect that "certainty" may be purchased at too high a price,
artlcularly when It IS remembered that in the instant case which was intended to

~ay down the ~n~ish rules once and for all, five law lords applied the lex fori,
~ut ~ch appl~ed It for somewhat different reasons, some making assumptions
'fspeC~~allY reJec~ed by others. Indeed, Lord Pearson's final paragraph, with its
',..••..•• ~ffi1SSlOn. that hIS own views did no. t constitute part Of.the ID.ajority, conc,luded
I th ~he pIOUS hope t?at whatever, rule may be ultimately adopted as the general

Ie, It .ought to pr?v~de for some exceptions in the interests of justice.
HaVIng thus ehnunated what he considered, to be the alternatives from

~~e~ consideratio~, his Lordship- returned to: the classic formulation of

r,
illes s.tatement as Interpretated in Machado v. Fontes which "has advantages

: f certaInty and. ease ~f appli~ation", ~nd. enables an English court to give
udg?Jent accordln~ t~ Its own Ideas of JustIce. The sole danger lies in the fact

f.hJat It 0!Iers the plaIntIff the opportunity of "forum shopping" ,and it is here that
~n En.ghsh court may be helped by the more flexible approach adopted by the
lA~encan courts. :'In such a case it may be desirable as a mfltter of public
pohcy for the English courts for the purpose of discouraging "forum shopping"
l~O ~pply the l~w o~ the natural forum. That is a possible and I would think a

eSIrable qualIfication of ~e established rule: it would prevent a repetition of
'. hat may ~~ve ~appened In Machado v. Fontes. But it is not a necessary part

'. f the d.eclsIon In the present case, in which it cannot be said that it was in
s ppropnate for ~e plaintiff to br!ng his action in the English courts." (p. 1116)
pne may be forgiven f?r suggestIng that the rule of forum non conveniens may

~
, .. ave b~en a more senSIble answer to that particular problem.

.

• J:Iavmg thus !e-stated the rule in terms of the classic formulation of Willes J.
,s mterpreted In Machado v. Fontes, his Lordship expressed the hope that

t
'...'there ~ught to be. a ~eneral rule s(j. as to limit the .flexibility and consequent

ncertamty of the chOIce of substantIve law to be applied. (p. 1116)
Thus his Lordship may be deemed to have decided:

I
, 1) a claim for pain and suffering is a matter of substantive law
, 2) i? c~~e ~f foreign ~ort~, the substantive law determining liability or non-
I ha?~lity IS a com~InatIon ,?f the lex f?ri and the lex loci delicti. Action-

I
abI1I~y, however, IS determIned exclUSIvely by the lex fori which plays the
d~.nunant role whereas "the law of the place in which the a.ct was com
mItted plays a subordinate role in that it may provide a justification for
the act and so defeat the cause of action." (p. 1109) English law,·how
ever, does not require actionability by the lex loci delicti, i.e. Machado
v. Fontes was correctly decided.

3) (obit~r) si?ce "~t c~nnot be said that it was inappropriate for the plaintiff
to bong hIS ~c~on In a~ Eng!ish court"~ the ~bove rule should be subject
to the over-rIdIng conSIderatIon of pubhc pohcy which, in an appropriate
case may nevertheless apply the law of "the natural forum" where it is
made. to ~ppear tha~ the plaintiff is taking advantage of the English rule
by sumg In an EnglIsh court because English law is more favourable to
him.

4) Wh~tever rule ~s u~timately adopted, it will require some exceptions in
the Int~r~sts ~f JustIce. If. the general rule requires the application of the
lex fon, It Will n~ed to. ~lscourage forum shopping. Alternatively, if the
rule demand~ actionabilIty by the lex loci delicti, or by both laws, it will
need to prOVIde for the exceptional case like the present.



..... ...,.~ .... ,,"VI' I ........ ~ ........... ,..-.-_- ,•• - -_ •.. ,,- _ ...... -- IUKI LIAtilLiI Y IN IHE CONFLICT OF LAWS 5J

greatest advantage to his case. The manner in which his Lordship guards against
this in his proposed rule will be referred to later.
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Lordship examined a number of Australian and Canadian decisions, noting that
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his Lordship could find little to justify such a view; it involves a "duplication of
causes of action and is likely to place an unfair burden on the plaintiff in some
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His Lordship noted wryly that in Dym v. Gordon22 four judges applied the
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20. (1961) 172 N.E. 2d 526.
21. (1962) 369 U.S. 1.
22. (1965) 209 N.E. 2d 792.
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feeling that on this occasion, their Lordships could, collectively, have done a
little better. At a time when nearly everyone else is thinking "European", the
strong emphasis on the fact that both parties were British citizens is surely a
retrograde step, and one is tempted to echo the dissent of Van Voorhis J. who
decried the extension of extra-territoriality

"as though we were living in the days of the Ronlan or British Empire when
the concepts were inforllled that the rights of a Ronlan or an Englislunan
were so significant that they nlust be enforced throughout the world even
where they were otherwise unlikely to be honoured by lesser breeds without
the law."24

It is submitted that despite the introduction of extra-territoriality as an
additional and significant element in the displacement of the lex loci, it is
unlikely that the ultitnate development of the English choice of law rules will be
in the direction of English law to the exclusion of other' laws with a more per
suasive claim to be considered. Boys v. Chaplin should therefore be seen against
the narrow particularity posed by its facts. It is clearly inadequate when viewed
against the background of a larger landscape. What will an English court do,
for example, with two Canadian servicenlen, temporarily stationed in England,
who are involved in litigation arising out of an accident in Malta where both had
gone on vacation and where the guest-passenger-plaintiff was injured by the
negligence of his host-driver-defendant? Worse, the parties are donliciled in
Ontario where, for good measure, the car is also registered and insured.
(Ontario, it will be recalled, still retains a guest-passenger statute which, let us
assume, would deny recovery in these circulnstances). '

Now change the facts and assume the accident took place in England. Anyone
naive enough to assume that the problem is now free of any conflict elements
should turn to Lister v. McNulty.25 I

The question is, of course, whether English courts will continue to find reasons
for retaining their love-hate relationship with English law, or develop some of
the more radical ideas toyed with by som.e of their Lordships in Boys v. Chaplin.
Taking a wild guess, it is likely that English law will gradually follow the recent
changes in the United States. Indeed, despite the pious disclaimer by sonle of
their Lordships that the proper law of the tort, "with all it uncertainties" was
not part of English law nor needed "whilst we renlain a United Kingdom", it is
submitted that some of their own approaches were not so radically different,
given the narrower context of the facts of Boys v. Chaplin, from the con
temporary American school which searches, often painfully, for "significant"
contacts. Whether all the parties are nationals of the forum state, so as to pro
vide roughage in favour of applying the national law of the parties (Boys v.
Chaplin); or "citizens" of New York, thus favouring the application of the law
of New York (Babcock v. Jackson) notwithstanding that the lex loci delicti in
both cases afforded the defendants a good defence, appears to be a distinction
without difference. It is here that Boys v. Chaplin displays its greatest weak
ness; an over-simplified and superficial approach to the pioneering decisions in
the United States, decisions which owe l11uch to the vastly different background
against which they nlust be read and understood. DYln v. Gordon2G and Babcock
v. Jackson are cited indiscriminately without apparent awareness that they are,
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In ~~ result, the case may be regarded as authoritative for the fOllOW~g
proposItIons of law: '

(i) A claim for pain and suffering is a matter of substantive law: (per Lor; S

Hodson, Wilberforce and Pearson; Lords Guest and Donovan contra •.

(ii) As a general rule, an action brought in England on a fo.reign tort wil
be tried according to English law (per Lords Guest, WIlberforce a d
Pearson-the term "as a general rule" .has been added to incorpora..

1

e
the escape clause foreshadowed by Lord Pearson). .'.

(iii) An action on a foreign tort will fail in England on proof that the aft
does riot give rise to civillr3bility where committed; in other worts
Machado v. Fontes is pro tanto overruled (per Lords Hodson, GU}'t
and Wilberforce; Lords Donovan and Pearson contra). . •

The above result may be somewhat surprising, but surprise will turn : 0
astonishment when it is realised that propositions (ii) and (iii) are arrived. t
by assembling shifting majorities. Thus, it will be seen from the above colla$e
that only Lord W~l?erforceis wholly logical and consistent and represented ·..• r·.n
each of the proposItions advanced above. ..'.

In the result, it is a pity that a decision, which had been awaited so fUllpf
hope, should leave a vexed choice of law problem in such confus!on .and u~
certainty. Perhaps the earlier practice of the Privy Council, when It still spote
with a single voice, is to be preferred to the present procedure which enab~~s

five Law Lords to take a legal problem for a leisurely walk abroad and returnt•..••..f..•: 0..
England via different routes, with the exception of Lord Guest who went ••• 0

Scotland and stayed there.
On a more detailed level, the decision is open to even wider criticism. Who st

one must applaud the result as a Chaplinesque triumph of the Little Man o,er
wicked Big Business seeking to shelter behind immunities, the product of 19~~th

century ideologies of little relevance in the jet age, one is nevert,heless fOrCe?.,' .0
conclude that hard cases continue to make bad law unless courts take a lIt Ie
more trouble. The result of the decision is to deny the defendant a substanti j e
defence open to him by the lex loci delicti. This unpalatable truth is sugClr
coated with "justice" and "public policy", thereby adding to the courts' stol'
pile of defensive weapons, whic~ already include "renvoi" and "charact~ri1'a
tion", whose camouflage is qUickly removed whenever more conventlo., al
;;~k~~r~~~~tlead,to an eccentric result. Conceding the observation of Lrd

"no purely mechanical rule can properly do justice to the great varietylof
cases where persons come together in a foreign jurisdiction for. differie•. ,ln.. t
purposes with different pre-existing relationships". (p. 1104) •••

the time had surely come for doing something more radical than creatin .a
patchwork quilt out of ~e faded pieces of Phillips v. Eyre. At ~ time. when.'L;e
Hague Convenfion--chalred by Professor Graveson of the UOlted Kingdo~

had published its recommendations on the applicable law in Traffic Acciderts
(October 1968), a total lack of reference to them is surely somewhat surprisi1p-g.
One might have hoped that 'if Europe showed the way, England might h·. ve
been tempted to follow. If so, one's hopes were grievously disappointed '23

Given that the judiciary leaves legislating to parliament, one is still left with e

23. With apologies to Lord Reid in lndyka v. lndyka [1969] A.C. 33.
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2. (1962) 107 C.L.R. 411 (H.C.); [1965] A.C. 694 (P.C.) sub. flom. Commissioner of
Stamp Duties (Queells/alld) v. Hugh Duncan Livingston.
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WHAT IS THE NATURE OF THE INTEREST IN THE
UNADMINISTERED ESTATE?

The nlilestone that was, and is, Livingston's Case2 has effectively settled some
important juristic issues, yet has managed to avoid others. The issue in that case
arose out of an attempt to levy succession and administration duties on the
"property" of the deceased which was alleged to be situate in Queensland. The
"property" of the deceased con~tituted a share in the residue of her late
husband's estate which, at the time of her death, was not fully administered. Part
of the assets comprising the residue was real property and partnership interests
in Queensland. The importance of the decision is not restricted to its facts, and
extends far beyond the application of The Succession and Probate Duties Acts
1892-1952, (Old). Each Australian state has similar legislation imposing duty
of some description on those types of interests which were the subject of the
case.3 The deternlination of the nature of the interest in question serves as a
precedent also in relation to disputes arising in situations other than the trust
estate with which we are here concerned.4

That difficulty is encountered when locating the situs of property is a truism
to the lawyer, particularly manifesting its self-evidence when that "property" is
in the nature of· an interest in a trust estate. The legal concept of property,
whether tangible or intangible, involves the conception of existence at some
specified place or places.1 Accordingly, that interest recognised in equity in a
trust estate must be capable of territorial identity. The essence of such an
exercise is the determination of two factors:

What is the nature of the interest? What is the situs of the interest?
To avoid confusing these distinct questions is to renlove luuch of the perplexity

which has traditionally harassed the lawyer in his attempt to pour oil on these
troubled waters. The formulation by the courts of rules to allocate siti to such
interests tends to be rationalised into two distinct categories:

The Unadministered Estate.
The Administered Estate.

The Situs of the Interest in the Trust Estate
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in fact, wholly irreconcilable. Furthermore, the shunting of le~ loci o~to a
siding is frequently done, not so much on verbally expressed policy consld~ra
tions, than by a manipulative resort to "charact~ri~ation",so t~at ~he desired
result is often achieved by, for example, re-classifymg a tort action Into.one of
contract (Levy v. Daniels' V-Drive Auto Renting27

); or one of family law
(Haumschild v. Continental Casualty CO.28); or one of procedure (Grant v..
McAulifJe29 ). This technique can, on occasion, be found in England (Matthews
v. Kuwait Bechtel Corpn.30 ) although English-unlike Australian-courts are
a little more cautious in allowing a plaintiff to do his own classifying; c.f. Letang
v. Cooper31 and Williams v. Milotin.32

Finally, one result of the decision-is that the lex .delicti is unlikely ever to be
advanced again as a plausible rival to the lex fon. However, for the reasons
advanced by some of their Lordships in 1!0Ys v. Chaplin, it ~ouI~ appear that
the English choice of law rules are commItted to changes which will bear some
resemblance to the current development in the United States. In Australia, our
courts tend to be more conservative; c.f. Joss v. Snowball33

• One can only hope
that future judgments will pause long enough to examine the consequences. of
replacing a precise rule of law, with its occasional anomalies, for one which
utilises such slippery co-ordinates as "residence", "nationality", "domicile" or
"intention" as connecting factors in the search for the substantive law to be
applied. In the process, a rule of law may be sacrificed for a~ hoc determinations
which in the United States vary from State to State, sometImes even from case
to cas~ within the same State Court (cf. Dym v. Gordon and Kilberg v. N.E.
Airlines Inc.). In the result, one tends to substitute catchwords for principles of
law and to vacate an orderly field for a jungle of arbitrary determinations.

"If one lesson emerges from the United States decisions, it is that case to case
decisions do not add up to a system of justice." (per Lord Wilberforce at
p.1104)




