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as criminal o r  quasi criminal was the failure of M r  Uren to pay the costs once 
they had been ordered. There is no common law o r  statutory rule making failure 
to  pay costs an offence, and such failure could be an offence only on  the theory 
that failure t o  observe a magisterial order is in itself a n  offence. There is actually 
no general doctrine to that effect, but even if there were, the offence could only 
be in the nature of contempt of court, and the principles outlined by May in 
relation to contempts would have to be applied when the question arises in the 
context of privilege. This would be a n  obvious case of 'contempt in procedure', 
and so not a contempt involving the standards of conduct and the intent appro- 
priate to a parliamentary decision that M r  Uren was being detained in respect 
of criminal conduct. 

The Comtnons Select Cotlznlittee mentioned above48 r e c o n ~ n ~ e n d e d  that the 
privilege of members against legal detention should be abolished. May and others 
point out that the scope of the privilege was much reduced by nineteenth 
century changes in the law which removed imprisonment as  an ordinary step 
in civil procedure, both mesne and by way of execution. Actually imprisonment 
remains more important in practice than these dicta suggest, chiefly because of 
the number of men imprisoned for  failure to  pay maintenance to illegitimate 
children and t o  deserted wives and children. During the Uren debate, M r  Uren 
himself pointed out  that about  one-third of the persons in detention in New 
South Wales were there in substantially civil causes. A consideration of the 
Uren case has caused me t o  doubt  the wisdom of abolishing the privilege against 
detention. I d o  not think that  a n  unsuccessful prosecutor M P  should be in gaol 
during Parliamentary sessions, nor d o  I think that Members of Parliament 
generally ought readily to  be allowed such excuses for non-attendance in Parlia- 
ment. Furthermore, I doubt  whether it is desirable that Members should be 
held under arrest o r  imprisoned in connection with those parts of the criminal 
o r  quasi criminal law, such as status offences, offences of vicarious liability and 
offences of strict liability, where individual criminal knowledge and intent on  the 
part.of the Member himself is lacking. There is also a case for privilege in petty 
criminal matters like parking offences. It  would certainly be desirable that many, 
if not all, aspects of Parliamentary privilege should be placed under the jurisdic- 
tion of the Courts so that we could avoid such disturbing scenes as occurred in 
the Fitzpatrick atid Broitltle (1955)4Qase, when the accused, whatever their 
faults, were hectored by Parliamentary silks and denied representation by coun- 
sel. There is, however, still ~ n u c h  to be said for  the English medieval view that  
the duties of Members to their Parliament should be given first priority, and there 
is much to be said for leaving to committees of the Houses, rather than to a 
Court, the question whether the privilege from detention ought to  be asserted 
in a particular case. The  privilege need last for  only, say, seven days before and 
after Periods rather than Sessions, which would still leave plenty of time during 
adjournments and between Sessions in which those concerned can press claims 
against Members with the full rigour of the law. 
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48. See note 38. 
49. R v. Richards ex parte Fitzpatrick and Brolvne. 92 C.L.R. 157. 
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The Prohibition against Financial Assistance for the 
Purchase of Shares 

t 

(1) The genesis of the prohibition 
When in 1926 the Committee1 appointed to consider Company Law Amend- 

ment in tlie United Kingdorn presented its ReporL2 it expressed its particular 
dissatisfaction with a practice described in the Report as  "highly improper", 
which was a t  that titlie said to  have made its appearance in recent years. A 
"typical example" referred to  by the Report was that of  a syndicate which- 

agrees to purchase from the existing sliareliolders suficient shares to  control 
a company, the purchase money is provided by a temporary loan from a bank 
for  a day or  two, the syndicate's nominees are appointed directors in place 
of the old board and imn~ediately proceed to lend to the syndicate out of the 
company's funds (often without security) the money required to  pay off the 
~ I i a r e s . ~  

Having observed that the conipany thus provided money for tlie purchase 
of its own shares, the Report continued:- 

Such an arrangement appears to  us to  offend against the spirit if not the 
letter of  the law which prohibits a company from traficking in its own shares 
and the practice is open to the gravest abuse." 

There does indeed seem to be some doubt  whether a transaction of the klnd 
described by the Committee fell withill the purview of the existing rules relating 
t o  maintenance of cornpany capital and there have been conflicting decisions 
on  the ~ u b j e c t . ~  I n  the result, thg Committee's recommendation on this point6 
was adopted by the enactment, in s. 45 (i) of the Companies Act 1929, of a 
provision that  n o  company should "whether directly o r  indirectly and whether 
by means of a loan guarantee o r  the provision of security o r  otherwise give any 
financial assistance for the purchase of o r  in connection with a purchase made 
or  to be made by any person of any shares in a company o r  where the cornpany 
is a subsidiary in its holding company." T h e  section provided a penalty for 
infringement and, in consequence of tlie decision in 1942 in Re V.G.M. Holditlgs 
LIC/.' tliat tlie prohibition was limited t o  the ptrrchase of shares already issded, 
the section was amended in 1948: so as  to  extend it to  subscription for, as  well 
as  purchase of, shares in the company. I t  is substantially in this form that the 
provision now appears as s. 67 of the Uniform Companies ActS. 

1. Undcr the chairmanship of Mr. Wilfred Greene K.C. (later to become Lord Greene 
M.R.). 

2. Report of tlre Conrparry Low Atne~rdnlerrt Conrmittee (1926; Cmd. 2567). 
3. Report, para. 30; see also Re V.G.M. Holdirlgs Ltd. [I9421 Ch. 235, at p. 239, per Lord 

Grccne M.R. 
4. Ibid. 
5. See Lorarlg v. R. (1951) 22 Cr.App.R. 167, and contrast Dlrrack v. LVestern Alrsfralian 

Trtrstee Esecrrtor & Agerrcy Co. Ltd. (1944) 72 C.L.R. 189, at  p. 202 per Rich J; at pp. 
219-220, per Willian~s JJ. 

6. Report, para. 31. 
7. [I9421 Ch. 235. 
8. U.K. Companies Act 1948, s. 54. 
9. See Uniform Companies Act (U.C.A.), s. 67 (1). 



Ever since its introduction in 1929 there have been expressly exenipted from 
the operation of  the section three forms of transaction which, stated in abbre- 
viated form, authorise the provision of financial assistance:1° (a) in the ordinary 
course of a money-lending business conducted by the company ;I1 (b) to  trustees 
of a scheme for the purchase of o r  subscription for  fully paid shares to be held 
for the benefit of employees, including salaried directors; and (c) by the making 
of loans to persons (other than directors) bona fide in the employment of the 
conlpany or  its subsidiaries with a view t o  enabling those persons to  purchase12 
fully paid shares in the conlpany to be held bcncficially o n  their own behalf. 

With these exceptional cases tlie present account is not immediately concerned, 
the purpose of this paper being t o  examine the scope of tlie statutory prohibition 
itself, its operation and eKect, and  t g a t t e m p t  t o  assess the extent to  which it 
has achieved the object contemplated by its framers. 

(2) Scope of the prohibition 
Section 67 has proved far f rom easy t o  interpret and apply. T o  a degree, it  

has been with the consequence of  its breach, rather than with its actual applic- 
ability o r  inapplicability to  particular circumstances that the difliculty has arisen. 
But even the scope of the prohibition is by n o  means easy to define. Few problems 
seem to have been encountered in the case of a straightforward loan of money 
either to  a n  intending subscriber for  shares direct f rom the company,I3 o r  t o  
a purchaser of shares from some existing sliareliolder in the c o ~ n p a n y , ~ G r  
to the shareholder himself t o  enable him to lend the money to the intending 
purchaser.15 All these instances are  within the ambit  of the section, as  also is 
the type of transaction involving the use of "bridging" finance, of the kind 
described by the Committee in its Report as  typical,1G as well as  the case where 
it is made a condition of the purchase of shares from a n  existing member that the 
purchaser will secure payment of the purchase price by a charge over the assets 
of the company.17 O n  the other hand, it is necessary that the transaction should 
involve a purchase o r  subscription in the true sense, for  a n  agreed division of 
assets, including shares, jointly owned by husband and wife is no t  within the 
section,18 and  it  seems that s. 67 does not touch a n  arrangement whereby the 
company guarantees the repayment of instalments of shares agreed to be 
purchased under a contract which is subsequently rescinded by mutual consent, 
the ratio of the decision being that  those whose obligation t o  repay was guaran- 
teed had never purchased any shares.lg 

Section 67 makes express mention of loan, guarantee and the provision of 

10. See s. 67 (2). 
11. See, on  this exemption, Steetl v. Law [I9641 A.C. 287 (P.C.). 
12. But not subscribe for: this seems to be a legislative oversight, see hflrrlge v. CVolste~rl~oltt~e 

[I9651 V.R. 707, at  pp. 709-710, per O'Bryan J. 
13. M~idge v. Wolster~holme [I9651 V.R. 707. 
14. Dressy Frocks Pty. Limited v. Bock (1951) 51 S.R. (N.S.W.) 390. Cf. also Cooper v. 

Sarldiford Itlvestrrlertts Lld. 119671 1 W.L.R. 1351, where the purchaser borrowed from 
bankers and repaid the loan out  of moneys lent by the company whose shares were 
being purchased. 

15. Sllearer Transport Co. Pty. Ltd. v. McGratlz 119561 V.L.R. 316. 
16. Selatlgor Utlited Rlrbber Estates Ltd. v. Cradock (No. 3) [I9681 1 W.L.R. 1555. 
17. Karoo Alrctio,ls (Ply.) Lid. v. Hersman 1951 (2) S.A. 33 (E.D.L.D.); Soricll LVestertl 

Mineral IVater Cot?iparly Ltd. V. Ashmore [I9671 1 W.L.R. 11 10; Ti~iba~rlf v. Cetltral 
Trrist Comparly of Carlada [I9631 S.C.R. 312, affirming (1962) 33 D.L.R. (2d) 317. 

18. Harrisotr v. Harrisorl 1952 (3) S.A. 417 (N.P.D.) 
19. Pires v. American Fruit Market (Pty.) Ltd., 1952 (2) S.A. 337 (T.P.D.); cf. also Re 

Galpin, exparte Clrowilla Timber Supply Co. L f d .  (1967) 11 F.L.R. 155 (Fed. Bkcy. Ct.) 

FOR T H E  PURCHASE OF SHARES 

security, but this is not a n  exhaustive reference, as is recognized by the terms of 
the section itself: the provision of financial assistance may take place "other- 
wise", and this term is not to  be read down by reference to the words which 
precede it.20 In Re V.G.IZ~. Ifolr/i~igs L t ~ / . , ~ l  directors of the company, who had 
taken 20,000 sliares of  E l  each, were required to  pay calls totalling £16,000. It  
was arranged that the principal company buy the sliare capital of a n  associated 
company for £8,000 and make a loan to that associated company of £7,500. 
The  associated company then purported to pay debts of £ 16,000, said to  be 
owing by it to the directors, who applied this payment in discharge of the calls 
on the shares issued by the principal company. The shares in the associated corn- 
pany were in fact valueless, and Lord Greene M.R. had no difliculty in  conclud- 
ing that the sum of £16,000:- 

was provided by the company by way of financial assistance, because whether 
the company provides the money by way of gift o r  by way of loan or  by 
buying assets from tlie person who is purchasing the sliares a t  a fraudulent 
overvalue, all those transactions . . . . . would fall within the phrase 'financial 
a s s i ~ t a n c e ' . ~ ~  

Likewise, in E.H. Dey Pty. Ltd. v. D e j ~ , ~ ~  a n  agreenient for the sale t o  pur- 
chasers for f 12,440 of all the issued share capital in a company provided that a 
sum of £5,492, due to  tlie company from one of the vendors, should be treated 
as paid to the company and that the purchase price of the shares should be 
correspondingly reduced by a n  equal amount .  I t  was held that  the transaction 
fell within the prohibition in s. 67, whic l~  was directed against the provision of 
financial assistance not only to  tlie actual purchaser of the shares but to  any 
person, and which in the instant case had enabled the defendant t o  ask o r  
accept a lower price for his shares than would have been the case had he been 
required to  pay his debt of £5,492 t o  the company. 

Cases of the latter sort raise the question whether the inclusion, in a contract 
for  the sale of sliares, of a term requiring payment o r  securing of a n  existing 
indebtedness on the part of the company to the share vendor amounts to  the 
giving of financial assistance within the meaning of s. 67. The  point is devoid 
of  authority in both England and Australia but has arisen on  a number of occa- 
sions under the South African Companies Act, which contains a provision in 
terms which are virtually identical with those of s. 67.24 In Grar/it~ell (Pty.) Ltd. 
v. Rostra Pt.it~te~.s Ltd.25 a contract between Rostra Printing Limited and one 
Crowden for the sale to  the latter (Crowden) of all the shares in Printing House 
Limited, a subsidiary of  Rostra, provided (i) that tlie only liabilities of the com- 
pany Printing House Limited comprised a sum of £20,225 owing on  first 
mortgage to a building society and a loan account of £40,285 due to the vendor 
Rostra  which was also t o  be acquired by Crowden; (ii) that the consideration 
for  the acquisition of both tlle shares and  loan account should be £42,500, less 
the sum of £20,255 owing on  the mortgage; and (iii) that the sale should be subject 
to  the ability of tlie purchaser Crowden to arrange a charge over the assets of 
Printing House for a loan of £30,000 to be applied in reduction of the price 
payable by him. In  the Transvaal Provincial Division of the Supreme Cour t  

20. E.H. Dey Pty. Ltd. v. Dey [I9661 V.R. 464, at  p. 469, per McInerney J. 
21. [I9421 Ch.  235. 
22. Ibid., at p. 240: cJ also Albert v. Papetlfris 1964 (2) S.A. 713 (E.C.D.) 
23. 119661 V.R. 464. 
24. ~ o n l p a n i e s  Act 1926 (as amended), s.86 bis. 
25. 1959 (4)  S.A. 419; followed in Karno~vsky v. Hyams 1961 (2) S.A. 368 (T.P.D.) 
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the conclusion was regarded as "inescapable" that the purpose of the transaction 
was to  provide, directly o r  indirectly, financial assistance for  the share pur- 
chase;26 but on appeal the decision was unanimously reversed by the Appellate 
D i v i s i ~ n . ~ ~  In delivering the judgment of that  court,  Schreiner J.A., whilst 
accepting that the purpose was to  help the purchaser (Crowden) to  buy the 
shares by reducing the amount of the loan account to  be p u r c h a ~ e d , ~ 8  said:- 

the paying off of a n  existing debt seems t o  be decidedly more difficult to  
bring within the notion of giving financial assistance. T h e  payer's assets and 
liabilities are put into a different form but  the balance is unchanged. And the 
same applies to  the final position of f i e  payee. Here the company would have no 
more and no less after the completion of the transaction than before. And the 
same would apply to Rostra. The  company would owe more to  its mortgagee 
and correspondingly less to  Rostra. The  price to  be paid by Crowden would 
be less by the difference in the value of the assets to  be acquired. Its final 
position would be unclianged-only its investment would be smaller. Wliere 
there is a n  anticipation in the date when the debt beconles due and payable 
the position may possibly be different, but where the debt is presently due and 
payable and the debtor can have n o  answer to  the creditor's demand for  
payment, it would be straining the language t o  hold that by paying his debt  
the debtor gives the credit financial a s s i s t a n ~ e . ~ ~  

The decision in Gradwell Ply. Ltd. v. Rostra Pr i t~ t i l~g  LitnitedsO has been the 
subject of adverse comment by Mr.  Ian B. Murray,31 who makes the point that  
the judgment of Schreiner J.A. is wrong in assuming that the company's financial 
position was not  adversely affected by the transaction, which, on  the contrary, 
would necessarily reduce the company's liquidity by virtue of the creation over 
its assets of the charge contemplated by the contract.32 The  criticism is, it is 
submitted, well founded, as is Mr. Murray's suggestion that  the underlying 
basis of the statutory prohibition is that the resources of a company, whether 
pecuniary or  rights of property, must not be drawn upon or  utilised to  assist 
any person t o  buy or  subscribe for  shares in the company.33 It  follows that a 
transaction which provides for the sale of shares, and also for  the payment o r  
securing of a n  existing loan account by resorting t o  the assets of the company, 
ought in principle to  be regarded as involving the provision of financial assistance 
within the meaning of s. 67.34 

If this reasoning were accepted it would follow that  a transaction providing 
for the sale of shares, and also for  the payment o r  securing of a n  existing loan 
account by resorting t o  the assets of the company, ought in principle to  be re- 
garded as involving the provision of financial assistance within the meaning 
of s. 67. However, the decision in the South African case does not stand alone 
in rejecting this approach. I n  Olafson v. Twilight Cariboo Lodge L I ~ . ~ ~  the 

26. Sub. riont. Crou.der~ Products (Ply.) Ltd. v. Gradwell (Ply.) Ltd. 1959 ( 1 )  S.A. 231 (T.P.D.) 
27. Equivalent in status to the High Court of Australia. 
28. 1959 (4)  S.A. 419, at p. 426. 
29. lbid. 
30. 1959 (4)  S.A. 419. 
31. See 77 Soltrh African Law Journal 17; 246; 381; 78 South African Law Jolrrr1al231. 
32. 77 Sour11 African Law Journal at p. 382. 
33. Ibid. 
34. The South African decisions on this point are now in conflict, see Karr~owsky v. Hyan~s ,  

supra, and cf. Straiton v. Cleanwell Dry Clearters (Pty.) Ltd. 1960 (1)  S.A. 355 (S.R.). 
See also Olafsorr v. Twiligltt Cariboo Lodge Lid., ir~fra, n. 35. 

35. [1966] S.C.R. 726. 

1 THE PROHIBITION AGAINST FINANCIAL ASSISTANCE 
I FOR THE PURCHASE OF SHARES 

appellants sold for a total of $225,000 their ten $1 shares in the $10,00Oauthorised 
capital of a company, together with their loan accounts amounting t o  some 
$142,369, the price being payable as  to  $65,000 in cash and the balance of 
$160,000 in instalments secured by a mortgage over the assets and undertaking 
of the company. The Supreme Court  of Canada, reversing a decision of the 
Court  of Appeal of British C ~ l u r n b i a , ~ ~  held that the mortgage did not contra- 

\ vene a statutory p r o l ~ i b i t i o n ~ ~  in terms indistinguishable from those contained 
, 
I 

in s. 67 of tlie Uniform Co~iipanies Acts in Australia. Unfortunately, the rather 

1 sparse reasoning of the Supreme Court  gives little guidance as  to  why the transac- 
! tion was not to  be regarded as offending the relevant section, beyond a n  in- 

dications8 that the assienrnent of the shareholders' loans mav have been the " 
decisive factor. Morcovcr, tlie notion tliat tlle statutory prohibition is directed 
substantially against the utilizatio~l of company assets in order to assist the 
purchaser is difficult to  recollcile with the Western Australian decision in 
S h i l l i ~ ~ g  v. Gnrcletl Isln/~tl Se~.vice Co. Ply. L ~ t i . ~ ~  T h e  somewhat unusual facts 
of this case were that a shareliolder, who had agreed to sell his shares to  pur- 
chasers in return for  a price payable in instalments, upon default by the pur- 
chasers resold the shares (as lie was entitled t o  d o  under tlie agreement) and 
assigned to the company the benefit of the contract, together with the right t o  
recover the balance of purcliase price owing thereunder. F o r  the privilege of 
obtaining this right to  sue for what remained of the purcliase price of its own 
shares the company paid t o  the vendor a sum in cash which was admittedly 
substantially lcss than that  wllich was owing to tlie vendor. In rejecting a n  
argument that the company's right of action against the purchasers was infected 
with illegality arising from contravention of the prohibition against "dealing 
in" its own shares, Wolff C.J. said:- 

Paragraph (a) [of section 671 will cover, inter alia, a case where a company, 
whicli is the subject of a takeover bid, advances funds under its investment 
powers to recoup a syndicate whicli has borrowed money to purchase shares 
to gain control. Many transactions whiclz are  purchases of shares could also 
amount  to  dealing in shares. But 'dealing in' shares could cover a scheme 
of buying and selling by a company of its own shares o r  a scheme which 
could possibly go  the lengtli of 'bulling' and 'bearing' on  the stock market 
o r  it could cover p ro~not ing  and carrying out  schemes in concert with share- 
holders whereby the company as  agent for the shareholders and in their names 
turns over shares in the m a r k e t .  . . . . 

Mr. Viner argues tliat the elnployriient of the company's funds in this 
way is really a n  interference with the capital structure of the company but one 
might as well say tliat the use of the liquid assets in  a company to buy trading 
stock corlstitutes a n  interference in the capital structure. Here the share struc- 
ture was left intact and  I hold that the transaction was not  a breach of s. 67.*O 

Whilst it is true that the "capital structure" of the company was not affected 
by the transaction, there is little doubt  that resources of the company were uti- 
lized "in connection with" a share purchase, even if such assistance was given 
t o  the share vendor a t  a stage only after the original sale had fallen through. 

36. (1966) 55 W.W.R. 385. 
37. Companies Act, 1960 (R.S.B.C., c.67, s. 152). 
38. [I9661 S.C.R. 726, at p.731 per Ritchie J .  
39. [I9671 W.A.R. 147. 
40. [1967] W.A.R. at  p.150. 
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the conclusion was regarded as "inescapable" that the purpose of the transaction 
was to  provide, directly o r  indirectly, financial assistance for  the share pur- 
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D i v i s i ~ n . ~ ~  In delivering the judgment of that  court,  Schreiner J.A., whilst 
accepting that the purpose was to  help the purchaser (Crowden) to  buy the 
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Both this and tlie other decisions mentioned above make it urilikcly tliat any 
clear principle, such as that suggested by Mr.  Murray, will prevail in the con- 
struction of the prohibition laid down by s. 67. 

(3) Consequerlces of breach of the prohibition 
If there are problenis in defining the scope of the prohibition in s. 67, the dif- 

ficulty of determining the effects of a breach of tliat prohibition has proved 
much more serious. According to accepted principles, a n  agreement to  d o  a n  
act prohibited by statute is itself illegal and  ~ n e n f o r c e a b l e , ~ ~  as  also are collateral 
transactions, such as tlie giving of security for perforinaiice of the obligation 
c o n t r a ~ t e d . " ~  Logically, this should have the result that a n  agreement in con- 
travention of s. 67 to give financial assistance, in the form of a loan, guarantee, 
o r  tlie provision of security, render b G h  the agreement and such loan, guarantee, 
o r  security unenforceable by either party to  the agreement. This also means that 
tlie company itself would be unable to  sue upon the agreement, but the courts 
initially recoiled from the process of reasoning which produced such a n  un- 
expected result.43 Nevertheless, it now seems settled that a loan, guarantee, o r  
security given in breach of s. 67 is unenforceable even by the co1npany,~4 

Unfortunately the judgments also manifest a tendency to describe the transac- 
tion as not only illegal and unenforceable but  also void.15 One may be excused 
for thinking that  legal policy is sufficiently served by refusing t o  enforce the 
agreement without condemning it as  wholly void. Indeed, to  d o  so  tends to  
produce a certain logical difficulty in  the construction of the section. F o r  if, 
for example, the security given in contravention of s. 67 is void, it then becomes 
arguable that  the financial assistance contemplated by the section has not been 
effectively provided, and hence that  the section has not been infringed.4G A n  
argument along these lines was apparently accepted by Roxburgh J. in Victor 
Battery Co. Ltd. v. C~trry 's  L i n ~ i t e d , ~ ~  but,  by almost universal accord, the 
decision now seems to be regarded as  erroneous on  the sensible ground that it is 
by n o  means impossible for a n  invalid security to  provide financial assistance 
for  the acquisition of shares, a t  least a t  the time the transaction takes place.48 
A further logical result of treating the whole transaction as void is that it niay 
well prejudice the rights of innocent purchasers for value who acquire the 
subject matter of the agreement (whether it be shares o r  security) without notice 
of the illegality, and  it Iuay have been this consideration which induced O'Bryan 
J ,  in hludge v. Wolstet1holt~7e,~~ t o  adopt  the view that a transaction infringing 

41. Marks v. Jolly (1938) 38 S.R. (N.S.W.) 351, at p. 357. 
42. See e.g. Rich Ittvestments Pty. Ltd. v. Calderott [I9641 N.S.W.R. 709. 
43. See Spittk (Borrrt~en~outh) Lintited v. Spink [I9361 Ch. 544, where the offending term was 

held to be severable from the remainder of tile agreement; Victor Battery Co. Ltd. v. 
Curry's L f d .  [I9461 Ch. 242. 

44. See Dressy Frocks Ply. Ltd. V. Bock (1951) 51 S.R. (N.S.W.) 390 (loan). In Esses Aero 
Ltd. v. Cross (1958 unreported), see [I9681 1 W.L .R .  at p. 1657, the Court of Appeal in 
England confirmed that s.67 prevented even the company itself from enforcing the 
transaction. 

45. Dressy Frocks Ply. Lrd. v. Bock, supra, at pp. 393, 399; E.H. Dey Pty. Ltd. v. Dey, 
srrpra, at p. 470; Re Galpitt Ex Parte Chowilla Titttber S~rpply Co., srrpra, at p. 161, 
Re Fergusort, ex parte E. N. Tl~orne 6; Co. Pty. Ltd. (1969) 14 F.L.R. 311, at  p. 314. 

46. Cf. counsel's argument in Mlrdge v. Wolstenholrne [I9651 V.R. 707. 
47. [I9461 Ch. 242. 
48. See e.g. Dressy Frocks Pty. Ltd. v. Bock, supra, at p. 396; Selar~gor Utrited Rubber 

Estales Ltd. v. Cradock (No. 3), [I9681 1 W.L.R. 1555, at p. 1658. 
49. [I9651 V.R. 707. Cf. also Sorrrh Western Mi~teral lVarer Conlpar~y Ltd. v. Aslrmore 

[I9671 1 W.L.R.  1110, where Cross J .  directed restitution in tlie case of a n  agreement in 
breach of s.67. 
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s. 67 should not be regarded as wholly void and of no effect. His Honour 
considered that a person who became a shareholder in breach of s. 67 remained 
a member of the company a t  least until his nanie was removed from tlie register, 
and so  ~vould  be liable for calls which mirht  be made on the shares durine the v " 
period of his nie~i~bersliip." Attractive though this solution may appear to  be, 
it unfortunately does not  provide for the case where the subject-matter of tlie 
illegal contract con~prises  not shares but a security, such as  a floating charge 
wliich has been assigned to an innocent purchaser for value, and which, if void, 
would destroy his rights against tlic company. 

I n  an attemnt to  avoid solne of these irrational consequences of s. 67 the 
courts have sometimes been astute to discover means of as'sisting the company 
to enforce a claim arising out of an agreement to  provide financial assistance in 
the purchase of shares. In S11enr.o T1.arls11ort Lfd .  v. AicG~.otl~" the company 
was licld entitlcd to recover from tlie defendant a sum of money paid to him by 
the company for  the purpose of enabling him to lend it to one who proposed 
to buy his shares in the company. This course was ju'stified on the ground that, 
since the whole loati transaction was illegal and ultra vires the company, the 
payment to tlie defendant was recoverable in the character of moneys paid to  
the plaintilr upon a consideration wliich was illegal and void. By a s o h e w h a t  
similar process of reasoning it has been held that tlie taint of illegality does not  
affect the liability as constructive trustee of a recipient of moneys paid in breach 
of s. 67,52 and it is now settled by the highest authority tliat a director who 
disposes of money or  other assets of the company contrary to the section is 
guilty of misfeasance o r  breach of trust for which in winding up  he may be 
held personally 

(4) Cor~c lus io~~s  
Section 67 has been conden~ned  (and, it is submitted rightly condemned) as  

exceptionally widely drawn and,dificult to  i t ~ t e r p r e t , ~ h a n d  there seems little 
doubt  that tlie prohibition which it imposes is honoured more in the breach than 
in the observance.55 If, as has been forcibly suggested, the essence of the section 
is  tliat corporate resources should not be utilised for the purpose of assisting 
the acquisition of company shares,5G then tlie statutory prohibition has almost 
certainly failed to  achieve its purpose. F o r  even if Grad~\~el l ' s  cases7 can be said 
to  have been wrongly decided, the most prominent consequence of s. 67 is to  
render the offending agreement illegal, unenforceable and perhaps even void, 
thereby depriving the company of the means of enforcing a loan of money for  
the prohibited purpose and so depleting the very resources with the statutory 

50. [I9651 V .R.  707, at  pp. 715, 717. 
51. [I9561 V.L.R. 316. 
52. Selnt~gor Utriled ~~~~~~r Estotes Ltd. v. Cradock (No.  3) [I9681 1 W.L .R .  1555. 
53. Stcetr v. Laic] [I9641 A.C. 287 (P.C.), afirming Re Irt~erttatiot~nl Vettdir~g Machit~es 

Pty. Lld. (1961) 80 W . N .  (N.S.W.) 465; Re Too~t~oot~tba IVeldirrg Works Pty. Ltd. (No. 2)  
[I9691 Qd. R. 337, where liability was imposed although the directors were ignorant of 
the statutory prohibition. Cf. Curtis' Firr~tislri~rg Stores Ltd. v. Freedmntt [I9661 1 W.L.R. 
1219. See also Re Ferglrsotr, Ex Parte E. N. Tlron~e & Co. Ply. Ltd. (1969) 14 F.L.R. 31 1 
where it was held that a director was under a n  obligation to repay money which he had, 
in breach of his fiduciary duty as director, caused the company to lend in contravention 
of s.67. 

54. 53 Tlte Accort~~fatrts Jorrrtral(1961), at pp. 291-2, set forth in Patterson&Ednie: Arrstraliatl 
Cot?lpa;ty Lnic~, at p. 274. 

55. Pattcrson & Ednie, op. cit. at p. 274. 
56. See text to n. 33 above. 
57. Gradwell Pty. Ltd. v. Rostra Prit~ters Lin~ited, srtpra. n. 25. 
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the prohibited purpose and so depleting the very resources with the statutory 

50. [I9651 V .R .  707, at  pp. 715, 717. 
51. [I9561 V.L.R. 316. 
52. Selnt~gor Utriled ~~~~~~r Estotes Ltd. v. Cradock (No.  3) [I9681 1 W.L .R .  1555. 
53. Stcetr v. Laic] [I9641 A.C. 287 (P.C.), afirming Re Irt~erttatiot~nl Vettdir~g Machit~es 

Pty. Lld. (1961) 80 W . N .  (N.S.W.) 465; Re Too~t~oot~tba IVeldirrg Works Pty. Ltd. (No. 2)  
[I9691 Qd. R. 337, where liability was imposed although the directors were ignorant of 
the statutory prohibition. Cf. Curtis' Firr~tislri~rg Stores Ltd. v. Freedmntt [I9661 1 W.L.R. 
1219. See also Re Ferglrsotr, Ex Parte E. N. Tlron~e & Co. Ply. Ltd. (1969) 14 F.L.R. 31 1 
where it was held that a director was under a n  obligation to repay money which he had, 
in breach of his fiduciary duty as director, caused the company to lend in contravention 
of s.67. 

54. 53 Tlte Accort~~fatrts Jorrrtral(1961), at pp. 291-2, set forth in Patterson&Ednie: Arrstraliatl 
Cot?lpa;ty Lnic~, at p. 274. 

55. Pattcrson & Ednie, op. cit. at p. 274. 
56. See text to n. 33 above. 
57. Gradwell Pty. Ltd. v. Rostra Prit~ters Lin~ited, srtpra. n. 25. 
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provision is intended to protect.68 I t  is a fair criticism of the section that its 
drafting o r  interpretation fails sufficiently to  distinguish between, on  the one 
hand, a transaction which i~ivolves a disposition of corporate assets (such as  the 
payment of moneysB or  creation of a chargeG0) or  which increases the liabilities 
of the company, such as a guarantee; and, on  the other hand, a simple contract 
for the issue of shares which are paid for  by debiting the purchaser's loan 
account in the books of the company." Transactions of the latter sort have been 
brought within the ambit of s. 67 only by the extension of the statutory prohibi- 
tion to include subscription as  well as  purchase, but it is difficult to  appreciate 
what detriment is suffered by the company in such cases. I t  is true that the issue 
of new shares involves a d i ~ p o s i t i o n ~ o f  the company's unissued share capital, 
but nominal share capital is a commodity in plentiful supply, and it may be 
that in such cases s. 67 does n o  more than deter the company from increasing 
its assets by the amount of  the indebtedness of the purchaser of such shares. 
And it is nothing to the point to  say that  the section creates a personal liability 
on the part of directors who nlisapply corporate assets, for in most if not all of the 
reported cases the errant director would have been personally liable on  other 
grounds quite independent of s. 67.62 

The truth is that s. 67 in its present form has done little but provide defaulting 
purchasers of o r  subscribers for shares with a rather technical niearis of escaping 
their contractual  obligation^.^^ And if the underlying policy of the prohibition 
is to  prevent companies from, in effect, trafficking in their own shares, then the 
sensible course would be to  assimilate such transactions to  a reduction of capital, 
for the efficacy of  which the approval of the court  is required by s. 64 of the 
Act. This is, indeed, not far retiloved from the recommendations of the Jenkins 
Committee, which, whilst retaining the statutory prohibition, would render 
the offending transaction voidable a t  the instance of the company, would 
require the registration of contracts falling within the terms of the section, and 
would enable dissenting shareholders to  apply to  court for a n  order which 
would prevent tlie transaction from being carried into efiect.04 In any future 
consideration of the reform of company law in Australia, these proposals 
obviously deserve close attention. 

B.H. McPHERSON* 

58. As in Dressy Frocks Ply. Ltd. v. Bock (1951) 51 S.R. (N.S.W.) 390. 
59. As in Shearer Trarlsporf Ply. Lld. v. McCrafh [I9561 V.L.R. 316. 
60. As in Viclor Battery Co. L fd .  v. Clrrry's Ltd. [I9461 Ch. 242. 
61. As in M~~rlge  v. CVols~e~~holr~~e [I9651 V.R. 707. 
62. This is particularly truc of the cxamplcs given by Lord Grccne in Re V.G.M. HoINIir~gs 

Lld., supra, n. 22, wlicrc in fact the dircctor was hcld liable for misfeasance even though 
s.67 was not infringed. 

63. Most of tlic dccidcd cases fall into this category: in many the action has bccn for rccovcry 
of comniission by the agcnt who eiTcctcd thc sale. 

64. For a n  account of thcsc recommendations, see Pattcrson 61 Ednie, op. cil., at p. 275. 
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Pecuniary Penalties: A Novel Dutch Approach and Its 
implications 

Introduction 
I t  is axiomatic to  consider law as  representing a flexible instrument of social 

order. This applies a fortiori to  criminal law; yet the legal condit iol~s governing 
the right to  individual liberty, on which concept Western society is founded, 
have to be constantly reassessed against a changing social framework. In  the 
light of this premise, the main purpose of the present article is to  describe and  
examine certain official proposals recently advanced in the Netherlands, which 
have as tlieir object to  ~nodify tlie current system of imposing fines as  pecuniary 
penalties. 

T o  a greater extent than applies under systems that  derive from common 
law, the Dutch sense of justice is based upon the Coiitinental tradition that the 
function of tlie judiciary is mainly to  expound rules o r  principles laid down by 
the legislature. This tendency is reflected in a volulne of case-law far less than 
that which occurs in the adriiinistration of systems where the common law is 
still a dominant feature and in which the machinery of legal precedent, combined 
with the broad powers of the courts to  interpret legal provisions, has led to  the 
concept of "judge-made law".' 

The  course by which penal law has evolved in the Netherlands strikingly 
demonstrates the remarkable growth of confidence placed by the legislature 
in the arbitriunl jirrlicis and also in the administration charged with executing the 
sanctions imposed by the courts. This trend first became evident in 1886, a t  the 
time when the Code Pdnal was superseded by the new Wetboek van Strafrecht 
(Code of General Penal Law) wliich, unlike its precursor, no longer recognised 
special penal mininia. Abrogation of the special minima gave rise to a need for the 
judge to apply his discretionary power within the maxima and minima laid 
down in the Code. S o  far  as  minima are concerned, Dutch law draws no dis- 
tinction based on  the nature of the offence involved. Thus in relation to  cus- 
todial penalties, with one exception, the judge is bound only by the statutory 
minimum of one day and the maximum provided for the specific offence; and  
this liolds good even for cases of murder, and other forms of homicide. 

* 
The Dutch Code of General Penal Law, wliich contains no fixed penalties, is 

cliaractcrised by the extreniicly wide powers of free discretion which it has 
placed a t  the disposal of the judiciary. Yet in tile eighties of the last century the 
offence was adjudged by its external features rather than by considering the 
idiosyncrasies of tlie offender, who was primarily regarded more as  a n  object 
than as  a subject of law. 

Since that time, however,-influenced by the behavioural sciences-liberalisa- 
tion has proceeded apace, with the consequence that  the offender is considered 
no longer to be a person who pre-eminently tilerits punishment, but rather a s  
a person to whom must be offered a possibility of social readaptation-aided, 
in many cases, by the services afforded by the various rehabilitation societies. 
Prominent landmarks in this respect are represented by the introduction of the 
conditional, o r  suspended sentence (which is not confined to custodial penalties 
and can include fines); widened possibilities fo r  the granting of conditional 

1. Schmidt, Die S~rufz~tnress~rrrg itr rechfsvergleiclrer~der Darslellurlg, (Berlin, 1961), p. 70. 




