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Unincorporated Associations and Contract: The
Development of Committee Liability -and the
Unresolved Issues.

K.L. Fletcher *
Unincorporated non-profit associations are formed to promote the
common interest of their members and not, primarily, to engage in
trade.1 Nevertheless the promotion of these non-commercial objects
will normally, be dependent upon the association, or some organ
thereof, entering into contractual arrangements with outsiders. A
direct relationship between an association and an outside contractor
is not possible because the law has consistently refused to recognise
associations as legal entities,2 and legal non-entities lack capacity to
contract. Because this lack of capacity is not generally appreciated by
the members and officers of associations nor by the persons with
whom "associations" have dealings, there have been a considerable
number of cases where agreements entered in good faith by rep
resentatives of an association and an outsider have proved to be un
enforceable when tested in the courts. Release from obligations
voluntarily assumed brings a short-term benefit to a particular party,
while eroding the social acceptance and creditworthiness necessary
for the survival and development of associations. Lawful but legally
non-recognised associations would not have attained their present
place in the social, cultural and sporting life of the nation if the law
had obdurately insisted on the equation "non-entity = no contract"
or retained the extraordinary belief that tradesmen who dealt with
associations did not intend to contract but merely looked to the
honour of the members for their payment.3 The welfare of associ
ations, and the persons with whom they have dealings, is depen
dent, in part, upon the ability of the law to enable contractual expec
tations to be fulfilled.
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1. Unincorporated non-profit associations, the "associations" referred to sub
sequently in this article, are bodies able to be registered under the Associations
Incorporation legislation in some Australian jurisdictions: (A.C.T.) Associations
Incorporation Ordinance 1953-1956, (N .T,) A.LA. 1963-1979, (S.A,) A.LA.
1956-1965, (TAS.) A.LA. 1964-1965, (W.A.) A.LA. 1895-1969 and the Incor
porated Societies Act 1908-1976 (N.Z.). It is recognised that in many of these as
sociations trading operations playa significant role see Ex. p. Western AustraIJa
NatIOnal Football League (1979) 23A.L.R 439.

2. e.g. Lloyd v. Loaring (1802) 6 Yes. 773~ Peckham v. Moore [1975]1 N.S.W.L.R.
353 at p. 368~ c.f. Batley v. V,ctortan Soccer Federation [1976] V.R. 13.

3. Todd v. Emly (1841)7 M. & W. 427, 151 E.R.832~ Overton v. Hewett (1886)3
T.L.R 246.
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Early cases - a variety of approaches

In the period from 1787 to 1833, most outsiders who sued on 'asso
ciation' contracts were successful. Their success is. probably
attributable to the fact that most decisions were jury verdicts, based,
no doubt, on the common sense principle that persons who make,
or authorise the making of, contracts should honour their obliga
tions. Certainly the reported comments of the judges suggest that
they had formulated no special approach to 'association' contracts,
beyond denying the existence of the association.

QueensDury v. CuI/en 4 concerned the affairs of the Ladies Club.
Cullen, &t the request of the committee, had purchased a property,
furnished it as a club-house and managed the affairs of the club.
When the club went into recess, he sued the committee members
for losses sustained and succeeded.• This could be regarded as the
first "association" contract case, but the manager's success was
attributable to his thoughtfulness in first obtaining a written under
taking from all committee members to idemnify him against any
losses sustained in the venture.s

The argument that all members of an association are jointly liable
for associations contracts, in the manner of partners in a partner
ship, which was not seriously canvassed in Queensbury v. Cul/en 6

appears to have found favour in Delaunay v. Strickland? where a
member/bfthe General Services Club was found liable to pay for the
cost of plate supplied to the club at the request of the manager.

In 1831, the failure of the Royal Western Hospital to pay
accounts engendered three actions against various members of the
committee of management. All succeeded: the builder against two
doctors and the charity promoter who had given him instructions
concerning the design and construction of the hospital8 and the
baker against a member who had authorised the purchase of bread. 9

Litigation initiated by a butcher had greater legal interest. He had
supplied meat to the original charity, Mr. Sleighs Hospital, and con
tinued to satisfy orders after the management passed to the commit
tee of governors. The committee member concerned was not shown
to have initiated or ratified the supply contract, but the jury, after
hearing Tindal C.l.'s summing up, were apparently satisfied that the
committee had held themselves out as the managers and employers
of the menial who gave the orders. to

4. (1787) 1 Bro. Part. Cas. 396, 1 E.R. 646.
5. Matthews: Procedures on bo"owing and obtaining credit by unincorporated

associations (1967) 5 U.Q.LJ.392 states that "the House ..., in effect, afforded a
special status and liability to those whom we now call the committee of the club.
Unfortunately, this partial recognition of a special status was never developed
further in the Courts." This observation appears to pay too little regard either to
the SPeCial nature of the obligation accepted by the committee or to the line of
cases commencing with Steele v. Gourley (1887) 3 T.L.R. 772 and still
developing. See the development of committee liability and liabilities of a
continuing nature infra.

6. (1787) 1 E.R. 646.
7. (1818)2 Starkie 416, 20 R.R. 706.
8. Pinkv. Scudamore (1831)5 Car. & P. 71,172 E.R. 882.
9. Burls v. Smith (1831)7 Bing. 705, 131 E.R. 272.

10. Glenester v. Hunter (1831)5 Car. & P. 62, 172, E.R. 878.
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The first loss suffered by a supplier occurred in Storr v. Scott. ll

Scott, a steward at Lichfield Races, selected a gold cup worth 1100 at
the premises of Storr and Mortimer. At the time of purchase, he
showed the supplier a letter from Hill, the clerk of the course, con
cerning the acquisition of the prize and directed that the cup and an
account be sent to Hill, who was holding the funds supplied by the
eleven patrons of the event. The jury, guided by Lord Lyndhurst,
found for the defendant, Scott, although an Officer of the Race
Committee was acting solely as an agent for Hill, the trustees of the
Fund.

Restricting the options

Flemyng v. Hector 12 was a test case to determine whether the cred
itors of the insolvent and defunct Westminster Reform Club could
recover their losses by action against former members of the club.
Members of the club paid an entrance fee and annual subscription
and were in addition required to discharge their house fees, for
accommodation, food and drink, on a day to day basis. A committee
of thirty was elected by the members to manage the affairs of the
Club. When the Club was dissolved, the committee imposed a levy
of eleven guineas per member to meet outstanding liabilities, but
Hector, and a number of other members, refused to pay this call.
Flemyng, a wine merchant, sued Hector, who had frequented the
Club until its dissolution and had regularly ordered Flemyng's wines
with his meals, for the unpaid balance of his account. At the Surrey
Assizes the plaintiff was successful, but the verdict was reversed in
the Court of Exchequer. The court specifically recognized that
members of a club are not partners in an enterprise, jointly liable for
all contracts in furtherance of that common purpose. 13 With regard
to the question whether the committee contracted as principals or as
agents for all the members, the Barons, having established that the
committee was provided with a fund out of which to defray expenses
and that club facilities were provided on a 'ready money' basis, were
unanimous in their opinion that the committee contracted as prin
cipals and club members were not liable to meet these obligations.

This decision was accepted by Lord St. Leonards, in re St. James
Club, 14 another 'ready money' club dissolution case, when he stated:

~~the law which was at one time uncertain, is now settled, that no mem
ber of a club is liable to a creditor, except so far as he has assented to the
contract in respect of which such liability has arisen. The member pays
on the spot, and were he also liable to those supplying the articles, he
would pay twice over. "15

These cases established that the courts would not substitute the
general body of members for the association in 'association' con
tracts. Any doubts about the general applicability of this law for

11. (1883)6 Car. & P. 241, 172 E.R. 1224.
12. (1836)6 LJ. (N.S.) Exch. 43, 150 E.R. 716.
13. Ibid., per Lord Abinger C.B. at p.46, per Gurney B. at p. 48.
14. (1852)2 De G., M. & G. 383,42 E.R. 920.
15. Ibid~ at p.387.
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~ready money' clubs was dispelled by Wise v. Perpetual Trustees
Ltd. 16 where the Privy Council, in the course of determining the
liability of ex-members and officers of the Cerle Francais in Sydney
to idemnify trustees elevated those findings of fact into a rebuttable
presumption of law:

HClubs are associations of a peculiar nature ... They are not partner
ships, they are not associations for gain~ and the feature which dis
tinguishes them from other societies is that no member as such becomes
liable to pay to the funds of the society or to anyone else any money
beyond the subscriptions required by the rules of the club to be paid so
long as he remains a member." 17

Notwithstanding this high authority to the contrary, the idea that
all members may bejointly liable, without special acceptance, for the
contractual liabilities of their association has not passed completely
from the judicial mind. In both Ideal Films Ltd. v. Richards 18 and
Campbellv. Thompson, 19 courts by permitting committee members
to be sued as representatives of all the members, gave implicit
recognition to this discredited partnership like, joint liability con
cept. More recently in Smith v. Yarnold,20 where paying spectators
injured by the fall of a grandstand at a greyhound race meeting sued
committee members, the judges of the New South Wales Court of
Appeal expressly considered whether the committee members were
joint contractors in their capacity as committee members or as mem-
bers of the association,21 but did not determine the issue because the
defendants had not attempted to raise the plea of abatement of
liability in their defence.

The development of committee liability

After Flemyngv. Hector,22 it was inevitable that committee members
would be called upon to shoulder liability for association contracts.
Lord Abinger C.B. had recognised the important role that commit
tee men played in the financial affairs of associations when he
remarked:

"" ... that if the committee of such a society find they have not funds
sufficient to carryon the club they ought to call the members together
and represent the state of the club and call for a new subscription "23

but he, and his fellow judges, did little to facilitate the recognition of
committee members as contracting surrogates for their associations.
Outsiders frequently won jury verdicts against committee members,
but these are often set aside on appeal by judges unable or unwilling
to perceive a contractual nexus between the plaintiff and the defen
dants.

16. [I 903] A.C. 139.
17. Ibid, per Lord Lindley at p.149.
18. [I927]I K.B. 374.
19. [1953]I All E.R. 831.
20. [1969]2 N.S.W.R. 410, 90 W.N. (Pt. 1) (N.S.W.) 316.
21. Ibid., per Herron CJ. at p.414, per Jacobs J. at p.416.
22. (] 836)6 LJ. (N.S.) Exch. 43.
23. Ibid~ at 47.
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When the Alliance Club, which had been established on ~ready

money' principles, dissolved insolvent, Todd, a wine merchant and
unpaid creditor, commenced an action against two committee men
for recovery of the amount. 24 There was no evidence that the two
defendants had ever personally authorised the purchase of wines
from the plaintiff or attended any committee meeting where pay
ment of his account was discussed. The steward, who placed the
orders, had general authority to purchase goods for the club, but had
always consulted a committeeman before placing orders. Counsel
for the supplier argued that the steward was the agent of the com
mittee, whereas the defence counsel argued that either the steward
had not relied on his general authority but in each case had obtained
the authority of a committee member, who thereby accepted per
sonal responsibility, or the supplier gave credit to the general respec
tability of the establishment.

Lord Abinger C.B. characterised the committee as trustees of the
fund who met together to determine upon their joint actions as
trustees but who did not empower one another to incur liability for
them as agents. Parke B. concurred in finding no evidence that the
defendants were privy to the contracts or that any committeeman
was authorised to deal upon credit for the others. Alderson B, who
adopted the views of Parke B, concluded:

" ... the committee were authorised only to deal, as a body, for ready
money. But at the same time, if any of the members of the committee
choose not to contract for ready money, those members of the commit
tee who have so contracted are liable upon their own contract, and the
members who have not concurred in it are not liable, unless that be the
common purpose for which the committee was appointed. "25

The final qualification of Alderson B's judgment is difficult to
reconcile with his earlier statement that the committee was
appointed to manage a 'ready money' club but can be interpreted as
recognition that all committee members were jointly liable for credit
contracts necessary for the fulfilment of the objects of the associ
ation e.g. the employment of staff. The plaintiff's failure in this ins
tance was not evidence of a developing immunity for committee
members but an application of simple contract principles. The
steward had no authority to purchase wines on credit. There was no
evidence to connect the defendants with, or estop them for denying
knowledge of, the steward's unauthorised purchases. The plaintiff
retained a right of action against the steward and those members of
the committee, if their identity could be established, who had
authorised the purchase on credit in particular instances.

Even in the absence of judicial intervention or legal presump
tions, an outsider had several ways of establishing liability against a
committee member. When a jury upheld a tailor's claim against the
captain of the Calstock Volunteers for the cost of uniforms supplied
to the corps, the Court of Exchequer upheld the verdict because on
the evidence presented Captain Williams could have accepted joint
liability with all his troops for payment of the account (although that

24. Toddv. Emly (1841)7 M & W 427,151 E.R. 832.
25. Ibid, at p.435.
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was unlikely), or he could have accepted personal liability or he and
other members of the management committee (not sued) may have
acceptedjoint liability. 26

In smaller associations, the close involvement of committee
members in the routine affairs of their associations normally
ensured that an outsider could prove liability on the basis of
authorisation, personal involvement or ratification.27 In larger asso
ciations where committee members were often more involved in
policy making and less in its implementation, an outsider might
have more difficulty in establishing a case against a committee
member.

The litigation which followed the dissolution of the Empire Club
in 1886 established the liability of committee members on a more
secure footing. The club had originally been a proprietory club, but
in 1884 it was taken over by its members. The club solicitor wrote to
existing suppliers, advising them of the change of control, and
requesting them to continue as suppliers. The names of the mem
bers of the new committee of management were published in The
Times, and in the club rulebook which was forwarded to all sup
pliers. In Overton v. Hewett 28 a fishmonger obtained a verdict from
the jury against two committee members, but a Divisional Court
directed that judgment be entered for the defendants. Wills J., with
whom Grantham J. concurred, found that the plaintiff was not
intending to contract with the defendants and there was no evidence
that the defendants as managers had pledged their own credit or held
themselves out as liable for goods supplied to the club.

~~They were not the club and the evidence established that the plaintiff
did look to the club - whatever that might be - and that was con
sequently the source to which he must go for payment. "29

This decision which exploited the negative aspect of corporate
theory and failed to take account of the holding out of the
committee as managers or their liability for the acts of their servants
did not represent the law for long. The club butcher persevered in
his acti( n notwithstanding the failure of the fishmonger. In the High
Court, Day J. dismissed argument that the plaintiff was bound by
the provisions of the club rulebook, which limited his claim to club
property in the hands of the trustees, and rejected the possibility that
tradesmen had supplied goods without any contract at all. He
directed the jury that the club as a club could not contract, so they
must look at all the surrounding circumstances and use common
sense, which is the basis of common law to determine with whom
the tradesman contracted.

26. Cross v. Williams (862)31 LJ. (N.S.) Exch. 143. This appears to be the only
case involving volunteer corps. or mess catering where the supplier has suc
ceeded see Jones v. Hope (889)3 T.L.R. 247n.~ Hawke v. Cole (890) 62 L.T.
658~ Lascelles v. Rathburn (919)35 T.L.R. 347.

27. Luckombe v. Ashton (862)2 F. & F.705, 175 E.R. 1249~ FranCIS v. Cockerell
(870) L.R. 5 Q.B. 501~ Pilot v. Craze (888)4 T.L.R. 453~ Stansjield v. Ridout
(l889)5 T.L.R. 656~ Brown v. Lewis (1896) 12 T.L.R. 455.

28. (886)3 T.L.R. 246.
29. Ibid., at p.249.
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"Tradesmen would not look to the clerk or servant who actually gave
the order, nor to the private members of the club. No, in common
sense, tradesmen would look to those persons, who as active managing
members, had held themselves out to the public as responsible."3o

The Divisional Court, following Overton v. Hewett3l allowed the
defendant's appeal but the Court of Appeal, not without some
hesitation, restored the jury's verdict for the plaintiff. 32 Lord Esher
M.R. recognised that the defendants, who had ratified purchases at
committee meetings, were liable. Lopes L.J. held that the only ques
tion to be determined was:

"Who were the principals of the servants of the club who had made the
purchases?' ,

Lindley L.J., in a curiously weak judgment, inclined to the view that
the plaintiff looked to the honour of the members, but conceded
that there was some evidence upon which to found liability in the
defendant committeemen. Unanimity in outcome, but diversity in
reasoning could not serve as a firm foundation for any doctrine but
nevertheless the case established that committee liability could arise
by holding out and through the liability of committeemen for the
acts of their employees.

The suggestion that policy considerations were assisting the
recognition of the committee as a convenient and financially respon
sible substitute for the incompetent association was strengthened by
the decision in Harper v. Granville-Smith.33 TiBet, a wine merchant,
in response to an oral order by Captain Heron-Maxwell, a member
of the wine sub-committee, supplied a dozen cases of champagne to
the Salisbury Club in October 1886 on a 'sale or return' basis. He
heard nothing further from the club until February 1888, shortly
before its dissolution, when he was asked to send his account. When
payment was not forthcoming, the supplier's trustee in bankruptcy
sued Granville-Smith, who had been elected a member of the
general committee in August 1886,' but by reason of an overseas
employment did not assume an active role on the committee until
after the date of the order. In evidence, the defendant stated that he
knew wine was ordered for the club but he was not a member of the
wine sub-committee and was not aware of this particular order. Law
rance J. entered judgment for the plaintiff on the jury finding that
the defendant as a member of the committee had allowed himself to
be held out as authorising the order, had acquiesced in the supply or
retention of the goods and had permitted other members of the
committee to pledge his credit.

This decision, in striking contrast to the views expressed in Over
ton v. Hewett 34 represents the highwater mark of judicial comment
on committee liability. There is a strong suggestion that liability
arises from status, and is independent of any liability arising from
the defendants own activity. Even if liability arose not in 1886, but
in 1888., as a result of the request for an account, entry of judgment

30. Steelev. Gourley (1886) 3 T.L.R. 118, at p.l19.
31. (1886)3 T.L.R. 246.
32. Steele v. Gourley (1887)3 T.L.R. 669, (1887)3 T.L.R. 772 (C.AJ.
33. (1891)7 T.L.R. 284.

34. (886)3 T.L,R 14(\
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against the defendant is a consequence of the judges' implicit accep
tance of the propositions that membership of a committee entails a
holding out to the world that the person accepts liability for contrac
tual obligations entered into for association purposes and that per
sonal liability is a consequence of accepting office as a committee
member.

These assumptions were not made by Wright J. when trying an
action between a milk vendor and Earl Manvers, a committee mem
ber and trustee of the Salisbury Club.35 The milk had been ordered
by a sub-committee of the Club. The defendant had been present at
the committee meeting at which the sub-committee was appointed
and at a later meeting which had received a report that the sub-com
mittee had ordered goods on account. The judge who was referred to
Steele v. Gourley,36 but not Harper v. Granville-Smith 37 directed a
verdict for the defendant:

(,(,Mere membership of the committee would not make the defendant
liable and the fact that he acted on the committee did not make him lia
ble for goods which were ordered when he was not present."38

The failure to follow Harper v. Granville-Smith is not surprising, but
the departure from normal agency principles is difficult to com
prehend unless Wright J. accepted that the committee delegated part
of its powers of management to the sub-committee and that sub
committee did not act as agents for the whole committee but as prin
cipals solely responsible for the purchase and resale of goods within
their delegated powers.

Subsequently, there has been a general acceptance of the com
mittee liability approach to "association' contracts, except in cases
involving title to land or the occupation of property, 39 but few
attempts to establish the nature of this liability.40 The strongest
endorsement of the positive committee liability approach is found in
the forceful policy-oriented judgment of the majority in Bradley Egg
Farm v. Clifford.41 Having established that the egg farmer intended
to enter into a contract for the testing of his poultry, but had no idea
with whom he was contracting, the Court of Appeal proceeded to
determine the identity of the other contracting party. After rejecting
the possibility that the society or the general body of members, who
paid a subscription of 7/6d per year and had no claim to the funds of
the association, could be liable, Scott L.J., with whom Goddard L.J.
concurred, concluded:

HMaking a contract, whether for employment of servants, for purchase
of office furniture, for keeping a bank account, or for carrying out tests

35. Draper v. Manvers (1892)9 T.L.R. 73.
36. (1887)3 T.L.R. 772.
37. (1891)7 T.L.R. 284.

38. (I 892)9 T.L.R. 73, at p.74.
39. See Unresolved issues (I) infra.
40. e.g. in Hallv. Lees [1904] 2 K.B. 602 thejoint liability of committee members for

a contract made by a nursing association was assumed, and there was no sugges
tion that only those committee members who made or authorised the making of
the contract were liable.

41. [1943] 2 All E.R. 378.
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to assist the branch of farming which produces utility poultry, is essen
tially a function which cannot be performed without somebody accept
ing personal responsibility to perform the contract and pay money~ and
the business men who accept the office of being on the executive coun
cil, seem to me to be the persons whom the law must regard as pledging
their own credit in order to perform the duties which they voluntarily
undertake for their so-called (,(,society"~ just as do the committee men of
a club. "42

Liabilities of a continuing nature

Although twentieth century cases have failed to provide a firm basis
for committee liability, apart from the policy of the law favouring
the development, they have acknowledged a wider scope for that
liability. The earlier association contract cases, apart from tenancy
agreements,43 had all been concerned with single instance contracts
or liability for a series of such contracts giving rise to a compound
debt, but recently courts have been asked to adjudicate upon com
mittee liability for continuing contracts.

The first of these cases raised the matter in an oblique manner. In
1967 the Fitzroy Football Club entered into an agreement to play its
senior club fixtures on grounds leased by the Carlton Cricket and
Football Social Club for a period of twenty-one years. The agree
ment was signed by the President and Secretary of the Club being
duly authorised to do so by the members of the Fitzroy Football
Club. Subsequently, at the urging of the Victorian Football League,
the Fitzroy Club entered into negotiations for the use of the St.
Kilda Club grounds. Carlton Cricket and Football Social Club, an
incorporated body, initiated a court action, by a summons for the
grant of an interlocutory injunction to prevent the defendants, the
President and (former) Secretary of the Fitzroy Club and the com
mittee of the St. Kilda Club from attempting to procure others to
breach the agreement made between the Carlton and Fitzroy Clubs.
Gowans J. refused to grant an interlocutory injunction because in his
opinion the plaintiffs had no probability of establishing that a con
tract existed between them and the Fitzroy Football Club, its of
ficers or members, past or present.44 The finding that the two offi
cials who had signed the agreement were not personally liable was
possibly consistent with the view that an agent for a non-existent
principal should not be held personally liable for contracts which
depend upon the existence of the principal,45 but the exclusion of
the committee from liability was achieved by refusing to apply the
case law developed in earlier cases to this situation:

(,~ An alternative position taken for the plaintiff is that, if the members at
the time did not authorise the agreement so as to make themselves lia
ble, the committee at the time did at least authorise it so as to make
themselves liable. The obvious answer to this is that there is nothing to

42. Ibid~ at p.378.
43. See Unresolved Issue (1) infra
44 Carlton Cncket and Football SOCIal Club v. Joseph [I970] V.R. 487.
45. SUl1l111elgreene v. Parker (I950) 80 C.L.R. 304.
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show that this was the case. It may be taken on the evidence that the
committee authorised the making of the Carlton agreement. But there is
nothing to show they authorised it to be made in such terms as to make
themselves liable, and the actual document does not purport to make
thetnliable. Whatever may be the position in the case of a simple trans
action of a final and complete character, such as the purchase of goods
of the doing of a single act of the kind dealt with in Bradley Egg Farm v.
Clifford [1943] 2 All E.R. 378, when the committee might be regarded as
pledging the personal credit of the committee members, the members of
the committee could not be regarded in the circumstances of this case as
authorising the undertaking of obligations of the kind dealt in such a
way as to make themselves personally liable for the performance of
those obligations over the years."46

While not doubting that a judge has a discretion to reject argu
ments by analogy which would extend legal liabilities to an un
acceptable degree, I would submit that this should be achieved by a
statement of judicial policy and not by the inversion of accepted
principles. In the present state of association law a judge is perfectly
entitled to require evidence that members of a committee
authorised the making of a particular contract before finding them
liable on a contract, but to deny that committee members are liable
on contracts they authorise unless that liability is a term of the con
tract is to invert the rule recognised early in the nineteenth century
that committeemen are liable on their contracts unless the contract
limits liability to the extent of association funds in their control. 47

This single judge obstacle to the extension of committee liability
was overcome in the persuasive New South Wales Court of Appeal
decision in Peckham v. Moore. 48 In 1970, Peckham signed a contract
with Canterbury-Bankstown Football Club to play football for them
for three years. 49 In the third year of his engagement he suffered inj
uries while training and commenced an action to recover workers
compensation. His first action against the club by name was dis
missed~ the defendant had no legal existence. The second, against
the fifteen members of the 1970 committee of the club succeeded
before the Workers Compensation Commission but was reversed
on appeal to the Court of Appeal. The appeal judges were
unanimously of the opinion that the contract apparently made with
the club should be read as a reference to the committee of the club_
and not the fluctuating body of members of the club. 50 The critical
difference between their reasoning and that of the judge of the
Workers Compensation Commission was that the judge had
accepted that the 1970 committee had entered into a three year con
tract with Peckham whereas the appeal judges were of the opinion
that the apparent three year contract signed by Peckham was in fact

46. [1970] V.R. 487, at p.499.
47. Pink v. Scudamore (831)5 Car. & P. 71, 172 E.R. 882~ Burls v. Smith 083]) 7

Bing. 705, 131 E.R. 272.
48. [1975] N.S.W.L.R. 353.
49. The agreement was signed on behalf of the club by the club secretary Hacting

pursuant to resolution and authority for and on behalf of the Canterbury Banks
town District Rugby League Football Club."

50. [1975] NSWLR 353, per Hutley lA. at p.357, per Glass lA. at p.369.
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four separate agreements: a contract of employment for 1970, a pro
mise by Peckham to offer himself for employment on the same
terms to the 1971 and 1972 committees given in consideration of an
obligation on the part of the 1970 committee to compensate the
player if either of those later committees did not accept the offer,
and contracts of employment with the 1971 and 1972 committees
which came into existence when those committees commenced to
pay the player the agreed remuneration. 51 This interpretation of the
contract was, almost certainly, contrary to the subjective intentions
of the contracting parties but met their expectations while circum
venting a number of legal and practical problems. The primary prob
lem was that each committee was elected for a term of one year
whereas it was important that the player should be subject to the
direction of those persons vested with authority to manage the club
and the means to pay the player from year to year. As contracts for
personal services are not assignable, it was accordingly necessary
that the player should enter into a new contract every year. The only
continuing obligation recognised by the Court of Appeal was one
which required the player to offer himself to the new committee
each year coupled with a reciprocal obligation by the 1970 commit
tee to compensate the player if either the 1971 ot 1972 committees
did not employ the player.

The Court of Appeal reduced what was apparently a three year
contract of employment into three annual contracts, but, insofar as
it recognised that the player and the 1970 committee accepted con
tinuing obligations of a subsidiary nature for the full three year
period, it has overcome the artificial barriers raised in Carlton Cricket
Club v. Joseph. 52 The power of committees to enter into continuing
contracts is unlikely to be consciously exploited, given the un
resolved question of the nature and extent of a committee mem
ber's indemnity and lien and the uncertain financial status of many
associations, but recognition will remove a doubt which may have
limited the ability of committees to work for the development of the
long term objectives of their association. The price of this develop
ment is an increased risk that the unwise actions of one annual com
mittee can more readily threaten the viability and continued exis
tence of an association.

The present state of committee liability

Litigation in the twentieth century has not resolved the questions
left unanswered in the nineteenth century club cases, but the bold
assumptions of Harper v. Granville-Smith 53 appear to be gaining
acceptance, by acquiescence through time. Outsiders, committee
members and even judges appear to recognise that the committee is
a convenient surrogate for the association when "associations con
tracts", apart from those dealing with land or the occupation of pro-

51. Ibid., per Hutley lA. at pp.362-363, per Glass lA. at p.367, per Samuels lA. at
p,371.

52. [I970] V.R. 487.
53. (1891)7 T.L.R. 284.
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perty,54 are litigated. In negative terms, the committee is all that
remains when the associations by that name or the general body of
members are excluded from consideration as possible contracting
parties. Positively committee members appeal as contracting/litigat
ing parties because the committee is a small, defined and identifiable
group of persons, generally representative of the fluctuating body of
members of the association and apparently financially able to meet a
judgment debt, insofar as it usually manages the funds and property
of the association. 55 In the more recent cases, courts seem to have
accepted without demur denial that the association name in con
tracts is merely a shorthand term for the committee of the associ
ation. 56

Notwithstanding the numerous cases in which the contractual
liability of committee members has been before the courts, the
exact nature of that liability has not been determined. Undoubtedly
committee members will be liable on normal contractual principles
if they make the contract themselves or if they authorise the making
of the contracts on their behalf, or subsequently adopt such a con
tract by ratification. Furthermore, the committee as employers will
be liable for contracts made by club employees within the scope of
their usual authority. 57 What the modern cases have not resolved is
whether this liability extends beyond liabilities voluntarily assumed
by personal action or authorisation to a more broadly based liability
based on status as a committee member of an association. 58 Given
that in most "association" contract actions all committee members
are joined as parties and that in no recent action, as distinct from
many nineteenth century cases, has a committee member sought to
deny liability on the ground that he was not present at the committee
meeting where this contract was considered or did not vote for
acceptance of the contract, one could assume that with association
contracts liability is not personal but a matter of status arising from
membership of the committee. The status arises by implied accep
tance of contractual liabilities on acceptance of office and a binding
non-personal holding out to the world that the committee is the as
sociation for contractual purposes. The committee is not merely a
representative body of persons drawn from the larger body of per
sons, the members of the association,59 but is a quasi-corporate body
in whom resides responsibility for the management of the associ
ation and liability for association contracts.

Unresolved Issues: (1) Contracts!or the sale, lease or occupation o!
property.

Since Steele v. Gourley,60 the judiciary have followed the lead of civil

54. See Unresolved Issues (I) infra.
55. See Unresolved Issues (2) infra.
56. e.g. Peckham v. Moore [1975] 1 N.S.W.L.R. 353.
57. e.g. Bradley Egg Farm v. Cltfford [1943]2 All E.R. 378.
58. e.g. Harper v. GranVille-Smith (1891)7 T.L.R. 284.
59. cf. Ideal Films Ltd. v. Richards 11927J 1 K.B. 374 discussed infra p. 69.
60. (1887)3 T.L.R. 772.
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juries in assisting outsiders to establish committee members as con
tracting parties where "association" contracts are claimed to exist.
In Bradley Egg Farm v. ClitJord 61 the English Court of Appeal
accepted that it was the function of the law to convert general
intentions into enforceable contracts in those circumstances. How
ever concurrently with this judicial endeavour to ensure that
committee members bear the burden of their association's con
tractual efforts in most areas of activity, the law has almost con
sistently refused to apply this policy to association contracts for the
sale, lease or occupation of land. In this field, "agreements" have
been subjected to the full rigour of legal analysis, without benefit of
the interpretative aid that the association name as a shorthand term
for the committee members of the association.

This particular development commenced with Jarrott v.
Ackerley.62 The Society of Automobile Mechanic Drivers obtained a
sublease of premises for use as a clubroom in 1912. Following the
forfeiture of the headlease, the Society brought an action pursuant
to the Conveyancing and Law of Property Act 1892 (U.K.) for a
grant of a new lease for the remainder of the term of their original
sublease. An action by the Society in its own name failed and that by
trustees representing the present members failed when counsel con
ceded that:

" ... a lease to a fluctuating body of persons is bad and ... no such lease
could be granted. "63

The possibility of action by representatives of the members at the
time of contracting was jeopardised by the judges comment that:

"No one has himself undertaken or authorised anyone on his behalf to
undertake the obligations which are imposed in a lease. . . It is sug
gested that a lessor by executing a lease to several hundred lessees can
bind each by all the obligations thereby imposed. I think that such a con
tention is wholly untenable, and that there never was an underlease at
all. ''64

No reference was made to the possibility that the committee mem
bers, by authorizing or executing the lease, could have become lia
ble for the lessee's obligations.

Masten l.A., delivering the judgment of the Appellate Division
of the Ontario Supreme Court, in Henderson v. Toronto General
Trusts Corporation,65 refusing the President and Secretary of the
Ottawa Curling Club a declaration that the Club was entitled to
remain in possession of club premises for so long as it met its com
mitments under an agreement with the former owner, adopted the
views expressed in Jarro/v. Ackerley 66 but conceded: that

" ... the utmost effect which can be given to such an attempted agree-

61. (1943)2 All E.R. 378.
62. (915)113 L.T.R. 372, 85 LJ. Ch.l35.
63. Ibid., at (LJ.) p. 136, see also (L.T.R.) at p.135.
64. Ibid., (L.T.R.) at p.373.
65. [1928] 3 D.L.R. 411.
66. (915)113 L.T.R. 371, 85 LJ. Ch. 135.
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ment is to construe it as a lease to the members of the unincorporated
body as the same existed at the time of the agreement."67

Two years later the Supreme Court of Canada endorsed this
approach in an action relating to the purported lease by the Chinese
Nationalist League of Canada to the Canada Morning News Com
pany.68

The first Australian case, ex p. Goddard, re Falvey,69 where the
court recognised and enforced a tenancy agreement, destroyed the
cohesiveness of the judicial approach. In 1940, Goddard and
Johnson were authorised by the committee of the Australian-Amer
ican Co-operation Movement to sign a lease for premises to be used
by the association. The lease was executed in the form:

Australian-American Corporation Movement
H.A. Goddard
President
E.L. Johnson
Honorary Treasurer

Five years later the lessor served a notice to quit on the Movement
by leaving the notice at their club. The Magistrate's view that God
dard and Johnson were the tenants and the notice to quit was valid
was upheld on appeal. The finding that Goddard and Johnson were
tenants is arguably inconsistent with the subsequent High Court rul
ing in Black v. Smallwood7o that officers who subscribe their names
to a document to authenticate the signature of their organisation are
not personally liable on the contract but Jordan C.J.'s conclusion
that:

'" ... an outsider dealing with a unincorporated association may assume
that he deals with the people who accept personal liability for themselves
or on behalf of some other persons who are personally liable. "71

which appears to have been influenced by the recent decision in
Bradley Egg Farm v. Clifford,72 attempts to align this area of contract
with the general development in association contracts.

This viewpoint was not shared by O'Bryan J. in Freeman v.
McManus 73 when reviewing a decision of a Magistrate not to dis
miss a complaint ~or a warrant to recover possession of Room 2 of
the Melbourne Trades Hall, which had been occupied by the Ausfra
Iian Labor Party, or its Victorian Branch, since 1926. To obtain the
warrant, the complainant had to show that there had been a lease or
letting, that the interest of the tenant had ended or been determined
by notice to quit and that the tenant or some other person was
occupying the premises and neglecting or refusing to quit and
deliver up possession. The complainant relied on a Trades Hall
building committee minute recording the allotment of the room to
the A.L.P. and the subsequent surrender of the premises by the

67. (928)3 D.L.R. 411, at p.416.
68. Canada Morning News Company v. Thompson [l930]3 D.L.R. 833.
69. (946)46 S.R. (N.S.W.) 289.
70. (1966)117 C.L.R. 52, [I966lA.L.R. 744.
71. (946)46 S.R. (N.S.W'> 289, at p. 295.
72. [1943] 2 All E.R. 378.
73. [1958]V.R. 15.
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central executive of the Victorian Branch in 1957, followed by con
firmation of the act by the federal executive of the party, to confer
jurisdiction. The defendants demurrer was upheld in the Supreme
Court as the party members in 1926 had not accepted joint liability
for the lease and the concept of a lease to a fluctuating body of mem
bers was untenable. In a strictly obiter comment, the judge sug
gested that a quarterly tenancy may have been created between the
Trades Hall Council and the members of the State Executive from
time to time who paid the rent,74 but even that tenancy would not
have conferred jurisdiction on the court to order recovery as the
members of the last executive to pay rent were the defendants and
they had not been members of the later State Executive which had
purported to surrender the tenancy. This dicta did not assist the
complainants case, but it is a further recognition by an Australian
judge that the committee is the association for purposes of contract
ing and litigation. In subsequent litigation, fortified by the decision
in Peckham v. Moore,75 an Australian court might recognise that a
lease purportedly made by an Association is a valid lease to mem
bers of the committee of the association at the time that the lease
was executed.

(2) The committee members lien and right ojindemnity

Eight years ago Keeler remarked:

"Although it is beyond doubt that the existence of a right of indemnity
against the association fund is assumed by every person who undertakes
the duties of a committee member of a voluntary society there is
surprisingly little direct authority in its favour. "76

He referred to the mere dicta unsupported by reasoning or a firm
policy basis, of Lindley L.J. in Collingridge v. Gladstone 77 that:

" [I] n nine cases out of ten the tradesmen does not look to the fund
alone to the exoneration of the person giving the order, but he would
look to the person giving the order to pay him, the person indemnifying
himself out of the fund"

and in The RoyalAlbert Hall Corporation v. Winchilsea 78 that:

" ... it may fairly be inferred that she relied on the funds of the League
and the proceeds of the fete for her indemnity."

Notwithstanding its good sense, at the time this statement appeared
to be an academic exposition of what the law ought to be in the face
of an English Court of Appeal statement to the contrary: 79

""Judgment was rightly given against the defendants personally and not
in a representative capacity and on the footing that they as members of

74. Ibid., at p.25.
75. [1975]1 N.S.W.L.R. 353.
76. Keeler~ Contractual actions .for damages agamst unincorporated bodies (1971) 34

Mod.L.R. 615, at p.619.
77. (890)7 T.L.R. 60, at p.64.
78. (1891)7 T.L.R. 263, at p.365.
79. Bradley Egg Farm v. Clifford [1943]2 All E.R. 378.
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the council and not merely as members of the society were the principals
of both Gates and Stuart. "80

and:

"the business men who accept the office of being on the executive
council seem to me to be the persons whom the law must regard as
pledging their own credit in order to perform the duties which they
voluntarily undertake for their so-called "society"~ just as do the com
mittee men of a club."81

Bradley Egg Farm v. ClifJord 82 was simply a decision to determine
who were the principals of the servants of the association who con
tracted for and negligently performed a test on a flock of utility poul
try, but as the majority were concerned to justify the finding that the
committee members were liable in a personal and not merely in a
representative capacity on the contract, it was regarded as a compre
hensive statement of the extent of the committee's liability. The
failure of the judges to recognise that the committee members had a
right of indemnity out of association funds is explainable. The
nature of Bennet l's dissenting judgment directed their attention to
the question of members' or committee's liability and away from the
question, not raised in the pleadings, whether the persons primarily
liable on a contract could minimise their personal liability by
recourse to association funds. Subsequently the adoption of Keeler's
reasoned argument by Hutley l.A. in Peckham v. Moore 83 has pro
vided a firmer legal basis for this proposition:

"The committee had no recourse to the members except such as had
not paid their dues, in which case they were entitled to collect the fees,
and had a lien over the property of the club to enable them to reimburse
themselves for the expenditure incurred in discharging the liability they
had assumed on behalf of the club: Wise v. Perpetual Trustee Co. 84 ~ Min
nitt v. Lord Talbot de Malahide 85 The committee would also have a right
of indemnity ... dicta of Lindley LJ. in Collingridge v. Gladstone 86 and
in Royal Albert Hall Corporation v. Winchilsea 87 carry conviction. The
lien, derived by analogy from the position of trustees, is an equitable lien
not lost by the retirement of the committee ... claims for a lien and for
indemnity would ~ in competition with the claims of all other creditors
of the club." ,

Development of 'the law in -this manner can be justified on two
grounds: the trust~ analogy and policy.

The trustees of an association have a right of indemnity out of
property in their possession for the expenses of carrying out their
trust function. 88 Committee members as managers of association

80. Ibid., per Goddard L.l at p.381.
81. Ibid., per Scott LJ. at p.387.
82. Ibid. .
83. [I975] 1 N.S.W.L.R. 353, at pp.360-361.
84. [I903lA.C. 139.
85. (881)7 L.R. Ir. 407.
86. (1890)7 T.L.R. 60, at p.61.
87. (1891)7 T.L.R. 263, at p.362.
88. Wisev. Perpetual Trustees Ltd. l1963JA.C. 139 which recognises that trustees for

an association have a more limited right of indemnity than that accorded to
other trustees: cf. Hardoon v. Beillos [l90I]A.C. 118.
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funds occupy a fiduciary position89 and should by analogy be entitled
to a similar right of indemnity for expenses properly arising in the
discharge of their duties. In Ideal Films v. Richards 90 the Court of
Appeal accepted that in an action to recover hire charges from a
Workmen's Institute it was proper to seek in one action both a dec
laration that the members were indebted to the hirer to a certain
amount and an order that the trustees of the association pay that
sum plus costs of the action out of the funds of the association in
their hands. The implication that the members collectively and not
the committee members personally were the contractors who incur
red the liability is in the absence of special circumstances at variance
with earlier case law, 91 but that matter should not affect recognition
in subsequent litigation that committee members contracting within
the scope of their management authority for the purposes of the as
sociation are entitled to an indemnity from and equitable lien on the
funds of the association raised by the members for the purposes of
the association. Although individual members of the association do
not authorise committee members to pledge their credit, they do
agree that a committee appointed to manage the affairs of an associ
ation can use the common property of the association,92 which in
law or equity is the property of the members from time to time93 to
carry out the objects of the association.

Over a period of two hundred years, the law, by its consistent
refusal to recognise the legal existence of unincorporated associ
ations and policy-based recognition that members of an unin
corporated association are not partners in a venture94 has exposed
committee members, individually or collectively, to liability for the
contractual obligations of their associations. That selection is emi
nently reasonable as the committee is the dynamic and responsible
organ within the association structure. They should bear primary
responsibility for the financial affairs of the association. However a
committee member offers himself for office as a manager of associ
ation affairs and not as the paymaster of the association. Committee
members, who manage association affairs responsibly and in accord
with their constitutional powers, should have a right to draw on as
sociation funds to meet obligations which arise, and the law should
recognise these rights by granting committee members, or persons
claiming through them95 a right of indemnity and an equitable lien
over the funds of the association.

89. Lord Abinger C.B. in Todd v. Em/y (841)7 M. & W.427, 151 E.R. 832 charac
terised the committee as trustees having the management and administration of
the funds of the club.

90. [1927]1 K.B. 374.
91. See Restricting the options supra.
92. See Lloyd The Law of Unincorporated AssocIations (I938) at p.134.
93. Re St. James Club (1852)2 DeG.M.&G. 383,42 E.R. 920~ Murray v. Johnston

1896 Rett 981.
94. Flemyng v. Hector (836)6 L.J. (N.S.) Exch.43, 150 E.R. 716.
95. See Keeler: Contractual actIons ./or damages against umncorporated bodIes

(971)34 Mod. L.R. 615, at pp. 621-625 deals at length with the procedural and
practical advantages which would accrue to outsiders if direct access to associ
ation funds by way of a subrogation of a committee members trust-like right of
indemnity was recognjsed.
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Resolution of these remaining problems, and in particular the
second, will result in the creation of coherent system of liability for
association contracts, capable both- 0( providing competent and
legally recognised contractors and of spreading the risks in a manner
commensurate with the expectations of outsiders, the committee
members and the ordinary members of the association. This
achievement in the face of theoretical difficulties and of the hostility
of some judges will represent a further evidence of the ability of the
common law to adapt to changing social conditions.




